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Effect of set-off 

7 Defence or set-off founded on separate grounds ... . J0S8 

8 New ground of defence . ... . ... ... iggS 

9 Sobseouent pleadings .. 1088 

10 Procedure when party fails to present written statement called for by Court ... 1069 


ORDER IX. 

APPEARANCE OF PARTIES AND CONSEQUENCE OF NON-APPEARANCE. 

1 Parties to appear on day fixed in summons for defendant to appear and 

a -n- . ••* • • — — 1091 

2 Dismissal of suit where summons not served in consequence of plaintiff’s 

failure to pay costs ... ... ... ... jQgj 
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TJI-ES * 1002 

'X Whete neilUet vattv atvpes^cs, suit to be di^mts<!cd ••* 

t Stlr’ol 

for a year to apply for frrsb stininioDS 1097 

G Picicedwte •when only plaiatilT appears 
When summons duly served 
Wiicti summons not duly served 

When summons served ■ not JO one time a 

T Procedure vrhece defendant appears on day of adiourncd heannp on<l assigns 
good cause for previous non appearance 

8 Procedure where defendant only appears ‘ 

9 Decree against plamtiff by default bars fresh smt ... ... 

10 Procedure in case of non-attendance of one or more of several plainuRs ... 

11 Procedure in case of non-attendance of one or more of several dercnJ.nJt8 ... 

12 CJonsefiuence of non-attendance, uilliout sufficient case shown, of party ordered 

to appear in person 

SETrWG \siDE Decrees ei parte. 


ia» 

1100 

1102 

1110 

1110 

lUO 


13 Setting aside decree ez parte against defendant 

14 No decree to be set- aside luthout notice to opposite party 


im 

1123 


ORDER X. 

examination of panties by the count. 


1 Ascertainment whether allegations in pleadings are admitted or denied ... 1121 

2 Oral examination of a patty, or companion of patty . , ... ... 112^ 

3 Substance of examination to be written ... . - ... ... 1125 

4 ConseiiUeQce of refusal or inability of pleader to answer , . ... 1125 


ORDER XI, 

DISCOVENY AND INSPECTION. 


1 Discovery by interrogatories 

2 Particular interrogatories to be subnijtted 

3 Costa of intetTOgatories ... ... 

4 Form of interrogatories 

5 Corpofationa 

G Objections to mferrogatories by anawet 

I aside and striking out latetcogatOTie^ 

8 Affidavit m answer, filing 

9 Form of affidavit m answer 
IG No exception to be taken 

II Order to answer or answer further 

12 Application lot discovery of dotumenta 

13 Affidavit of docunients 
11 Production of documents 

10 te'rrrLt,"”’'"'' < 

H 'r ^hen notice given 

IH Order I<ir inspection 

10 N'erified copies * 

20 Prenialure dtstovery 
-I Non-eompbamc witl, order for discovery 
•'> inlerrogatorics at trial 

-J Order to apply to minors 


affidavits 


... 1128 
. 1130 

, , 1131 
... 1131 
., 1131 
... 1131 
.. 1133 

... 1133 
... 1133 
... 1131 
... 1134 
... 1131 
... 1135 
.. 1135 
... 1138 
.. 1139 

... 1139 
... 1139 
... 1141 
1143 
... 1142 
.. 1144 
.. 1144 
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ADMIFS10N8. 

1 Notirf* B>Jtni»»ion of ««• 

2 Noiicp to admit dnriimrnlt 

3 rorm r.f notirr 

4 Notiro to admit fact* ... 

5 Form of admi»*iona 

G Jiidirmcnt on admT««inn* ... 

" AlTidarit of pi^rnatiira 

8 Notice to pnuliicc diirtimrnta 

9 Coal* 



ORDER XIII. 

PRODUCTION, IMPOUNDING AND RETURN OF DOCUMENTS. 

1 Documentary cadence to be produced at first beario;; ... ... ... 1152 

2 Effect of non production of dncumenla ... ... ... ... 1153 

3 Rejection of irrelcrant or inadmissible documents ... ... ... 1164 

4 Endorsement on documents admitted in evidence . . ... ... 1164 

6 Endorsements on copies of admitted entries in books, accounts and records ... 1155 

6 Endorsements on documents rejected as inadmissible in evidence ... ... 1156 

7 Recording of admitted and return of rejected documents ... ... 1167 

8 Court may order any document to be impounded ... ... ... 1157 

9 Return of admitted documents . ... ..v ... ... 1158 

10 Court may send for paper from its onn records or from other Courts ... 1158 

11 Provisions as to documents applied to material objects ... ... ... 1160 


ORDER XIY. 

SETTLEMENT OF ISSUES AND DETERMINATION OF SUIT ON ISSUES OP 
L.AW OR ON ISSUES AGREED UPON. 


1 Framing of issues . . . ... ... ... ... 1161 

2 Issues of Law and of fact . , .. ... ^ ... ... 1164 

8 Materials from wbicli issues may be framed ... . ... ... 1165 

4 Court may examine witnesses or documents before framing issues . . 1166 

5 Power to amend, and strike out, issues . . ... . . ... 1167 

6 Questions of fact or law may by agreement be stated in form of issues . . 1169 

7 Court, if satisfied that agreement was executed in good faith, may pronounce 

judgment ... . . ... ... ... ... 1170 


ORDER Xy. 


DISPOSAL OF THE SUIT AT THE FIRST HEARING. 

1 Parties not at issue ... . . ... ... ... ... 1171 

2 One of several defendants not at issue ... ... . . ... 1171 

3 Parties at 'issue . . . . ... ... ... ... 1171 

4 Failure to produce evidence . . . ... ... 1173 
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ORDER XYI. 

SUMMONING AND ATTENDANCE OF WITNESSES. ^ 

RufiEs 

I Summons to afiencl to give cndente or prodTice 

'2 Esrenses ot VJitnc-^a to be r.ua into Court on appljing for suBimons 
Experts 

Scab of expenses 

3 Tender of expenses to witness 

4 Procedure where insufficient sum pan) in . ••• 

Expenses of witnesses tletained more than one day 
6 Time, place and purpose of attendance (o he specified in BiimtiionB 

6 Summons to produce documents ... ••• , •'* 

7 Power to require persons present m Court to gue cvnLnce or proilticc 

document 

8 Summons liow served 

9 Time for serving summons 

10 Procedure where w’ltness faiU to comply with Bummons 

II If witness appears, attachment may be withdrawn 

12 Procedure if witness fails to appear 

13 Mode of attachment 

11 Court may of its own accord summon as witnesses strati gets tci suit . . 

15 Duty of persons summoned to give evidence or produce document ... 

16 When tliey may depart 

17 Application of rules 10 to 13 . .. . 

18 Proceduio where wotn ss apprehended cannot give evidence or produce 

document 

19 No witness to be ordered to attend in person unless resident within certain 

limits 

20 Consequence of re£u=al of party to give evidence when called on by Court 
rdL Rules aa to Witness to apply to parties aummoned 


1171 

1177 


1178 

1179 

1180 
1180 

1181 

1181 

1181 

1181 

1180 

1181 

1185 

1185 

1186 
1166 
1187 


1188 

1188 

1188 


ORDER XYII. 

ADJOURNMENTS. 

1 Court may grant time and adjourn hearing , 1191 

Costs of adjournment 

■2 Procedure if parli s fad to appear on day fixed .. .. , . 1191 

0 Court may proceed notwithstanding cither party fails to produce evidence, 

* . ... 1197 


ORDER XYHI. 

hearing of the suit and EXAMINATION OP WITNESSES, 

1 Right to begin 

2 Siatcraent and production of evidence , ” ” 

3 Evidence where several issues " 

4 IVilnesses to he examined in open Court 

6 IIow evidence shall he taken in appealable cases 
0 \Uiea deposition to be interpreted 

7 Evidence under section 138 . . 

o not taken down by 3 ud "0 

J \\hen evidence may he taken m English . . 

Ill Any particular question and answer mav he taken down 
n Question, ol,jwto,l to and alloived by Court ” 

,5 dciiuanour of witnease, 

U I'l iinaj.pealahle cases 

vmatdc to make such memorandum to ruoid reasons of hia'Vnah.hty ;■ 


1203 

1204 

1204 

1205 
1208 
1310 
1210 
1210 
1211 
1211 
1211 
1211 
1212 
1212 
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llnr« r*or. 

n r.>»rr to t1r»1 «ill» niJcniT t*ln Ix-fi^rr ^notlirr Ju>lg(‘ ... .. 1219 

Ift I'owcT to r»»n'm* inirtrilutclT ... ... ... 12H 

1“ Court m»j’ rtv*l1 an>] cximirr wilnr*« ... . . ... . . 1215 

IS I’.iwff of Court to inspect ... ... ... 1215 


ORDER XIX. 


ArriDAviTs, 

1 Tower t« ortlor nn^ t.> 1 h* rnor.! lij aflitli^il ... ... 1217 

2 Towrr to orJir ■MrniJinci* of «fepoiifnl for rrios.<.x»minilion ... ... 121B 

3 Mmttrr* (•< wlilrli ■(T'xlaMl* iiliaU 1.0 r«.nritioJ . ... ... 1219 


ORDER XX. 


JUIKIMT.NT AND PKCRKK. 

1 Judgment wlion pmnouncotl .. , ... ... 1221 

2 Tower to pronounoo J(id;;iiiont written |iy Jtidge’B protfeoc«-«or ... 1222 

3 JuJpinoni l<i t>o »ipnoJ ... ... ... 1223 

4 JiidcinrQts of Small Cati«o Courts . . ... *... 1221 

Judstnonts of other Courts 

5 Court to ptate its decision on esch issue ... ... ... . . 1228 

0 Content" of decree . . .. ... ... ... 1229 

7 Dale of decree . ... ... ... 1*239 

fs Trocchire wlierc Jiid^e lias saeated office liefore Bicnin;; tiesree . . ... 1210 

9 Decree for recocery of imnioteahlc iiroperty ... ... ... 1210 

10 D.crec for delivery of nioseatdc property ... ... . . 1211 

11 Decree may direct payment by instalments ... ... ... 1212 

Order, after decree, for payment by instalments. 

12 Decree for possec.jinn and mesno prutita ... . . ... 1218 

13 Decree in administratiun suit . , ... ... ... ... 1202 

14 Decree in pre-emptinn suit . ... ... . , . . 1265 

15 Decree m suit for dissoluticm of partnership .. ... ... 1274 

16 Decree m suit for account between principal and agent ... ... 1276 

17 Special directions as to accounts ... ... . . ... 1278 

18 Decree m suit for partition of properly or separate lossession of share 

therein ... ... . . _ ... . . 1278 

19 Decree when set. off is allowed ... ... * ... ... 1282 

Ap[ical from decree relating to set-off 

20 Certified copies of judgment and decree to be ftirniHbcd ... ... 1283 


ORDER XXI. 

EXECUTION OF DECIIEUS AND ORDERB 

Payment ondek Deciile. 


1 Modes of paying money under decree ... .. ... ... 1281 

2 Payment out of Court to decree-holder . ... ... 1280 

CouiiTg Exicutino Dfculcs 

* Lands aitnate in more than one loxisdiction ... ... ... 1301 

4 Transfer to Court of Small Causes' ... ... ... ... 1305 

5 Mode of transfer . ... ... ... 1305 

0 Procedurj where Court desires that its own decree sliall bo executed by 

another Court . . . ,,, ... ... ijjqjj 

7 ^iirt receiving copies of decree, etc., to file same without proof ... ... 1,100 

n decree or order by Court to which it is sent ... 1307 

9 Execution by High Court of decree transferred by other Court ... ... 1308 


f 
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Altufl.Tnrnl of ilrM. i.li»rr «nil olJirr rro|«rrly not in jv-^oMion of jticlijmpnt- 
JfMor 

Att*-'lirnrn! of »5i»rr in ri<rtr*Mrt . , • 

Atturlimrnl of mliirv nr «tltin*noo^ of piiMic ofTicor nr ^frT«nt of fftilwav 
oompanT or l iral aiiDioritT 
Aliaottmrnl of }>*rinprOiip proprrlT 
r.ioontion of drorrr ac*>n*t firm 
Attnoliinonl of nr;:r)ti»Mp in»tnimrnt* .. 

AtUrhnirnt of profvrtT in cti«tocly of Court or puMio ofiicor 
Atlaolinirnt of dorroo* 

Attsolimoni of immn\raMp proporty 
Itrmmal of altarlitTirnt aflor rtti»f»rtion of drorro 
Ordpr for ps^monl of rnm or currrncy noto^ to party eititlrd under ilrcrec 
I)ftormmatiiin of Bltaclinicnt 

lN\FSTiomo\ OF CuuMi Avn OiurcTioss. 


1385 

1301 

1391 

1393 

1395 

1390 

1398 

1400 

1401 

1408 

1409 
1110 


. . 1418 
... 1419 
... 1420 
. . 1421 
... 1422 


66 InyeMication of rfatms to, and nlij'ccfions to aftarlinicnt of attached 
property ... . . ... ••• 

l’o«tponrment of aalc 
6*1 llTidcnec to !>c adduced by claimant 
fiO Belea»e of property from attachment 
fil Dmallow ance of claim to property attached 
63 Continuance of attachment aubject to claim of incumbrancer 
63 Saving of anita to eatabli*h right to attached property ... 

RitF GESrntLLT. 

61 Poircr to order property attached to be sold anil proeceda to be paid to 

person entitled ... ... ... . ... 1432 

65 Salev by whom conducted and boo made ... . . . .. 1431 

66 Pmcalamation of sale by public auction ... ... ... . 1435 

67 Mode of making proclamation ... ... ... ... 1441 

68 Time of sale ... ... ... ... ... 1445 

69 Adjournment or stoppage of sale . . . . ... .. 1445 

70 Saving of certain sales .. ... - - ... 1449 

71 Defaulting purchaser answerable for loss on re-aale ... ... ... 1449 

72 Decree-holder not to bid for or buy properly without permission . . .. 1451 

VTbere decrce.holder purchases amount of decree may be taken as payment. 

73 Ttestnction on bidding or purchase by oOicers . . . . 1455 

Silk .op Movk-able PnorruTY. 

74 Sale of agricultural produce . .. .. . . . 1456 

75 Special provisions relating to growing crops . , 1457 

76 Negotiable instruments and shares in corporations , . ... ... 1457 

77 Sale by public auction ... ... . . . . 1457 

76 Irregularity not to vitiate sale, but any person injured may sue . . ... 1458 

79 Delivery of moveable property, debts and share . , . . 1459 

80 Transfer of negotiable instruments and shares ^ . . 1460 

81 Vesting order in case of other property , . ... . ... 1461 

Bale of Immoveable Pkoperty. 

62 What Courts may order sales ... . 1461 

83 Postponement of sale to enable judgment-debtor to raise amount of decree ... 1462 

84 Deposit by purchaser and re.sale on default ... ,. ... 1464 

85 Time for payment in full of purchase-money . . ... ' .. 1467 

*86 Procedure m default of payment .. . . ... ... 1468 

87 Notification on re-sale ... ... . .. . . 1469 

88 Did of co-aharer to have preference . .. ... ... 1470 

89 Application to set aside sale on deposit . . . . ... 1471 

90 Application to set aside on ground of irregularity or fraud . ... 1482 

91 Application by purchaser to set aside sale on groonds of judgmenf-debtor 

having no saleable interest ... .. . . . . . 1508 
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Bdi-bs 

02 Sale when to become absolute nr be act Asiilc 
93 Return ot purchase-money in certain cases ... 

91 Certificate to purchaser . ‘ , /'* 

95 Deliscry of property m (xcupancy i.f jm1;,mient ilcbior 

96 Delivery of property in nceupancy of tenant 

RKSJ•ST^^CL TO Daiviiir oi' I’ossissiov TO Drenrx- 

IIoLorn OR ruRCttsspn, 

97 Resistance or obstruction to jiosscsston o[ ittiiiunentile prni>prt\ 

98 Resistance or obstruction by iml{;inenl-i1clilor 

99 Resistance or obstruction by bonn fide clannant 

100 Dispossession by ilecree-boMer or piirtlia«cr ... 

101 Bono fide claimant to be restored to possession 

102 Rules not applicable to transferee pcndetite Jilc 

103 Orders conclusive subiect to regular suit *- 


... 1511 
... 1516 


... 1621 
... 1525 


... 1523 


... 1531 
... 1533 
... 1531 
... 153C 
... 1636 
... 1510 
... 1511 


ORDER XXII. 

DEATH, JIABRIAGE AKD INPODVESCY OF PARTIES. 

1 No abatement by party's death, if right to sue sursnes . 1543 

2 Procedure wbere one of s veral plaintills or deicndants dies and right to aue 

fi^^M^es . . .. ... 15-IG 

3 Procedure m case of death of one of several plaintiffs or ot sole plaintiff ... 1547 

4 Procedure in case of death of one of Bcseral defendauts or of eole defendant ... 1552 

6 Determination ot question as to legal representative ... ... ... 1659 

6 No abatement by reason of death after hearing ... ... ... 15CI 

7 Suit not ahatwt by marriage of female party ... — 15C2 

8 When plaintiff's insolvency bars suits ... ... ... 1563 

Procedure when assignee fails to continue suit or give security. 

9 Effect of abatement or dismissal , . ... ... ... Z5(55 

lO Procedure in case of assignment before bnal order in suit ... ... 1560 

H Application of Order to appeals . ... ... ... 1574 

12 Application of Order to proceedings .. . , ... ... 1577 


ORDER XXIII. 


WITHDRAWAL AND ADJtJSTAtENT OP SUITg. 


1 WlthdraVval of suit or abandoument of part of claim 

2 liimilation law nut affected by first suit 

3 Comptoniise ot suit 

4 Proceedings in execution of decree not affected 


1679 

3692 

1593 

1605 


ORDER XXIY. 

payment into court. 

1 Dejwsit by defendant of amount m satisfaction of claim 

2 Notice of depoBit ... , 

3 Interest on deposit not allowed to plaintiff’ after notice 

* rJaiotiff accepts deposit as satisfaction in pat 

Procedure wbete he accepts jt as satisfaction m 


... 1607 
... 1607 
... 1608 
... 1609 
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ORDER XXY. 

pKcuniTV ron costs. 

nciTIl PAOB. 

1 \Mifn AKvunly fcir co»{» tn«r l>«’ rf«iiiirr<l from pliintiS ... ... ... ICll 

Ilf*id<»nr» mit of Indja. 

2 r.ff«vt of fiilurf to fitmiili ^rcuniy . . ... ... ... 1015 


ORDER XXYI. 

COMMISSIONS. 

Commission to Kiamixf WrrNrnsES. 

1 Cxm^s in srliirli Court iTi»y issue commission to pximinc n it ness ... 1017 

2 Order for commission ... _ ... - • ICIB 

3 WTicit witness resides witliin Csuirt's jurisdiction^ ... ... ... 1C19 

4 Persons from wliose exsminttion commission m»y ... ... 1C19 

6 Commission or lle<]uest to essmine witness not williin Bnlisli India ... 1623 

6 Court to examine witness pursuant to commission . . ... ... 1623 

7 Return of commission witli depositions of witmss ... ... ... 1G2.3 

8 When deposition may lie read in evidence ... ... ... 1623 

Commissions ron l/ocst. iNvrsTiasTioxs 

9 Commissions to male local investiftation ... ... ... ... 1625 

10 Procedure of Commissioner ... ... ... . . ... H>28 

Report and deposition to he evidence in luit. 

Commissioner may lie examined in person, 

CouMisatoNs TO Eiauinr Accounts. 

11 Commission to examine or adjust accounts . . ... ... 163i 

12 Court* to cive Commissioner necessary instructions ... ... , 1635 

Prnceeilm^s and report to L* evidence. 

Court may direct further im^uiry. 

CoumsatoNS to Makr Partitions 


13 Commission to make partition of immoveable property . . ... 1637 

14 Procedure of Commissioner . . . , , ... 1638 

Generai. Provisions. 

15 Expenses of commission to he paid into Court . . . . .. 1613 

16 Powers of Commissioners . . . . .. . , 1611 

17 Attendance and examination of w'ltnesses before Comniissiooer ... . . 1645 

16 Parties to appear before Commissioner , , ... ... 1616 


ORDER XXYII. 

SUIT RY OR AGAINST THE GOVERNMENT OR PUBLIC OFFICER IN THEIR 
OFFICIAL CAPACITY. 

1 Suits by or against Government . ... ... ... ' ... 1618 

2 Persons authorized to act for Government . . . ... ... 1618 

3 Plaints in suits by or against Government .. .. ... ... 1618 

4 Agent for Government to receive process ... ... ... ... 1618 

5 Fixuig of day for appearance on behalf of Government ... . . . , 1618 

6 Attendance of person able to answer question relating to auit against 

Government .. . . ., . . . . ... 1649 

7 Extension of time to enable public officer to make reference to Govirnment 1619 

B Procedure in suits against public officer ,. . . ... ... I 619 



COt>E OT? cn'iL PROCeOUflE 

OBDEK xxvm. 


soiTR nr on agaikst MiLiTAnv Mnn. 


r^oe. 


1 0(S«r8 or .oWvm obtata Ira., n.av auHiori.e any pcr-nn »o nr 

3 Pe«fm*io^ftutl!or>7ca may act f\cr«onaUy or .rnlco •*' 

3 on prrson so aml»>T>rcA. or on In. ]AciAn, In b. cnol fm.co 


JC51 

1C51 


ORDER XXIX. 

SUITS nv on aoainst cokuouatioN’s. 

1C52 

1 SaWnp'roft aoA ^ ' ' jcji 

2 Service on corporation - , " lt55 

3 Po'wet require jirrsooftl aitenilaocc fif oflucr fri t'orjwjraii* n .. 


ORDER XXX. 


BUITS BY OB AfiATOST PmiS AND PEHSONS CAUTIYIKG OK BlIStKRPS IK 
NAMUR OTHUB TIIAK THUITl 


1 SuiUR pattnera in name of firm 
3 Oisclowre of pattaeca' name 

3 Service 

4 BigW ol .\«t on Aeatb of partner 

5 NnUce vn v!\%al capacity sene A 
G Appearance of a partner 

7 Ko appearance eMept bv partners 

8 Appearance unAer protect 
•) Sluts betnecn co partner. 

10 S\uil against person carrvjng on bnsinca 


... 1G56 
... 3053 
... icsa 

... 3C61 
... 1CC2 
... 166.3 

... icoa 

... 16G.T 
1664 

in name oBier Omn Ini own . . ICGi 


ORDER XXXI. 

SUITS BY on AGAINST TRURTEE. EXECUTORS AATl ABMIKTSTRATOBS. 

1 Represent aftoa of beneficiaries m avnta concerning property vested in trustees, 

etc , „ ■ ... 1666 

2 Joinfief oI trustees, e\ct‘utors and adimnistratora ... , , 166S 

Z Husband of mamci esecvitns not to ioln ... . .. 1663 


ORDER XXxn. 


sum BY on AGAINST ^IINOBS AND PERSONS OF UNSOUND AflND. 


1 Minor to sue by next friend 

3 Wliere suit is >nslilute<J without neM frierifi, pUint to Be taVea off tlie fife 

3 Oiuardian for the suit to be appointed by Court for minor defendant 

4 M ho may act as next friend or be appnmtcd guardian for the suit 
6 Bepresenlation ot minor by next friend or guardian for the suit 
CRive.ptJ.y next friend or guardian for the suit of property n^der decree f 


1670 

1674 

1676 

1086 

1687 


1688 
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XXXI 


RcLr« 


Paob 


7 AcTW'iitfnl or crimpromi»o J>t nrxl frK'fi*! f'r pitrJian for thr «tiit 
fi Rctirrnirnl of nrtt frtrrn! 
f1 Rrmo^il of np»t fnrnil 

10 Ft*T of prorooilinK on rrmoril, pto . of np>l friend 

11 Rrtirrment, rrmo'i*! or deatli of tniinliin for llie »uit 

12 Coiirw 1o 1*0 followed 1 >t minor pUiniiff op iipptir«nl on •ttaininR majority 
1.1 Wicrc minor ro-pUmtifl' attaining majority dc«irp» to repudiate aiitl 

14 Unrranonatde or imprT>j*rr amt 

15 Application of nilea to p ri«on« of iin*<>iind mind 
10 Facing for I'rmrr* and Clnef* 


1089 
1091 
1095 

1090 
1097 
1099 
1700 

1700 

1701 
1701 


ORDER XXXIII. 

SUITS BY rAUrnns. 


1 Suita may lx* inatituteJ in forma pauperii ... 

2 Contenta of application ... 

3 I’rcanmption of apohcation 

4 Examination of applicant ... ... ”* , ••• 

If preaented by agent. Court may order applicant to be examined by 
pommiaaton. 

5 Bej'ection of application ... ... ... _ ... ... 

C Notice of day for receiving evidence of applicant’a pauperiam ... 

7 rrocedure at bearing 

8 Procedure if application adniifted ... 

9 Dispaupering 

10 Costs wlicre pauper succeeds 

11 Procedure whert: pauner fails 

12 Government may apply for payment of court-feea 

13 Government to be deemed a party . 

14 Copy of decree to be sent to Collector .. ... ... 

15 Befusal to allow applicant to sue as pauper to bar aubsequent application of 

like nature ... .. ... ... . . ... 

16 Costs . . ... .. .. ... 


1705 

1708 

1709 
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1711 

1716 

1716 

1718 

1719 

1721 

1722 

1724 

1725 
1725 


1726 

1728 


ORDER XXXIY. 


SUITS BELATING TO MORTGAGES OF IMMOVEABLE PROPERTY. 


1 Parties to suits for foreclosure, sale and redemption ... 

2 Preliminary decree in foreclosure suit 

3 Final decree in foreclosure suit . . 

Power to enlarge time. 

Discharge of debt 

4 Preliminary decree m suit for sale 

Power to decree-sale in foreclosure-suit. 

6 Final decree in suit for sale 

6 Recovery of balance due on mortgege 

7 Prelimmary decree m redemption suit 

8 Final decree in redemption-suit ... 

Power to enlarge time. 

9 Decree where nothing is found due or' where mortgagee has been overpaid 

10 Costs of mortgagee subsequent to decree 

11 Right of mesne mortgagee to redeem and foreclose ... 

12 Sale of property subj'ect to prior mortgage ... 

13 Application of proceeds .. 

14 Suit for sale necessary to bring mortgaged property to sale 

15 Charges . . 


1729 

1738 

1746 


1750 

1755 

1767 

1773 

1775 


1783 

1784 

1786 

1787 

1788 
1791 
1800 
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OROER XXXY, 


HiTEBPLKABKR. 


Rirt-Bs 

1 riaint in jaterpleadcr-snit . • 

3 Payment of thing claimed into Uiirt 

3 Ptocedtifc where defendant is siiing pisimin • 

4 Procedure at first hearing . . -* 
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STATEMENT OF OBJECTS AND REASONS 


REPORT OF THE SPECIAL GOMMIHEE APPOINTEO TO GONSIOER 
THE AMENDMENT OF THE CIVIL PROGEOORE CODE 


\Vc* till* liuiKuir to prcbt'iit lliib luporl on tlic propobiils to amL*nil 

the Code of Cnil I’rocedure wliieli have heeii Hiibiiiilted for our eonsideru- 
tioii by the Go'ermnenl of India and, aimuxed to it a draft Hill amended 
b\ Us. A detailed aeeount of tin- altertitions introduced in the Bill will 
l>c found in the Notes on Clauses uliiL’h fonii the second part of this Report, 
hut we desire b_\ waj of preface to inaku some observations of a general 
character on the defi-ets in the existing hn\ uhicli appear to iia to cal! 
for refonn and on the more iinportiint of those iiUerations. 

1 The Co<le of Civil I’rocedure of 18y2 has been in force for 25 
jeurs and the cxpcnenec of thoso jenrs has shown that the general lines 
on which it proceeds are sound The matters in which it has proved 
defective are for the most pait matters of detail, and they arise, as it 
seems to us, mamU from the fact that it is itnposJjible to frame a hxed 
and rigid Code ui such a inaniiei ns to sutiicicnth meet the varjing needs 
of an area so diversified ns tliat to w hieh the Code applies. In our opinion 
it is essential that there should be trfniie macliinei^ to enable variations 
to be introduced in procedure to meet tlie different requirements of 
different localities as well as to enable defects to be leinedied ns they are 
discovered without resort to the tardj pioccss of legislation. We 
propose to make piovision for these purposes by a re-anangement 
of the Code. We recommend that matters of more machinery sliould be 
relegated to rules capable of alteration by each Higli Court, subject to 
certain checks, and that those provisions only should be retained m the 
body of the Code in which some degree of permanence and uniformity 
is desirable. This re-aivangement is in accordance with precedent and 
possesses advantages so obvious that it iS needless to enlarge upon them. 

2. The objection — and as it appears to us the only objection of sub- 
stance — ^thnt can be urged against this proposal is that until the scheme of 
distfibufion has liecome familial to tiiose who have to administer the 
Act, the change may cause some confiisinii and the f.imiliai iinmericiil 
references to the piesent suctions will no longer apply. We aie sensible 
that some inconvenience must Hrii>e from this cause in the first instance, 
but this is hut a small disadvantage in coinpaiison with the iidiantages 


( 
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trf be obtained by the change, and v.c cannot tUink Uuit any one wiij 
seriously contend that such a sligid and temporary draw hack ftluna 

in the way of a -reform which appears to us in other respeetb to be u-iiony 
beneiiciab 

3. The adoption of tliia principle hn!^ necessarily involved n departure 
from the arrangement of the pmsent Code hut in other respects we liavc 
advisedly adhered as closely as possible to the existing language, the 
meaning oi wlucii is novk weU understood by Courts and by practi- 
tioners. Speaking generally, it may bo said that wo have only departed 
from the phraseology of the Code* uherc experience has suggefited im- 
provements or competent authority has called for some change, 'je 
have refrained from altering the wording merely hecuuse it might be 
capable of rmproveuvcnl; for in any change even of a verbal character 
there is .i risk of opening a door to fresh litigation. In the amend- 
ineuts that no have introduced ne hiu'c endeavoured to state general 
lules of pioeedure r.itlier than to ptovide in detail for every possible 
contingency for we hold it to he a sound view that excessive elaborution of 
details of pi-occdure tends to cramp the actions (if the Court and in conse- 
quence to encourage techuicahtics. I’ or this reason we have made no 
attempt to embody m the Code a digest of very' numerous decisions on 
Uie existing sectiotrs wo have made amendments to meet cirso law only 
on points on wlncli theie is a conflict of authority. Aud in this comiecHon 
we desire to point out that at the present time there is even le^s justifica- 
tion for the enactment of elaljorato provisions in regard to procedure than 
at the time when the Code of 1882 was passed. Since then the standanl 
of legal ethcieucy in the mofussil has been materially raised, and. the 
principles of proceduie are now go well understood that the Courts may' 
be trusted to apply them intelligently in caics for which no provision may 
be made m terms 

But although we have made tho prcbeiU Code the basis of our draft, 
We have carefully oxauimcd tho BUI settled by the Select Comnuttee lu 
1903, and we desire to c.vpress our acknowledgments to that Committee 
for the store of information it contains, and for the materials collected in 
their Keport. 

Apart from tho re-arrangement to which teference has been made, 
we have not introduced manv changes of a radical chuiacter into the 
Code 


<i The general nature of some of the nmendnicnts we i-ecommend 
may be conveniently illustrated by a brief examination of the extent to 
which the various stages of a suit will be aflocted by them. 


A To begin with, it is hoped that the multiplicity of suits WiU bo 
further curtailed by tho new- provisions we have mserted tu icmove limita- 
tions which we regard as needless on the compreliensiveness of a suit and 
by the wider powers of amendment vested in tJie Courts under the Bill 
An adequate clw-ck is provided by the power of a Court to interfere where 
ctmiarra^sment is likely io result, 

p. Increnscd laciliths ha\e been given for the smice of piocess to 
which further rerereuce is made m the Xotes on Clauses. It is honed 
inHoduction of service by post may be found n solurion 
01 one ol the principal defects in our legal system. 



stailMEnt or onji cis and ueasoSs 


Nil 

C III f»nr «intnum it I'v inovt tliiit Iitif-niits in tins r«ntnli> 

Rlioiilcl come to Iruil with nil ismii*; clr-arlx ‘(K'fnu'd, lUiil thiit niscs hhmild 
not bo oxpntidod or prttimds sliiftod withmit n-formoo to tlio tnio ftiots 
Tor thiR purj>o<io wi* tlimlc tlmt tlio piosoiif KXstoin of ploadirigs in tho 
tnnfussil. which !» iiot('ri()U'>l} Inx, ulioiild ho mipnnod, imd wo Imvo in- 
mri>orntcd m the ndos «n ()ni«‘r on iilotulinijs, which it is hopisl will loml 
to Rounder nnd fniriT niotluKls of nrrixinp iit tho nvd point h in dispute. 
The fonns hnxo Ih'oii nwi-^cd nnd wo hope thnt tln-y will ho brought into 
more gonornl uro in tlio ninfuRsil. 

We hnxe not boon nlilo within tho tiiiio nt our diHposnl to make thobc 
forms, or tho otlwr forms in tho Appendix to Schedule 1, eoinplcle; but 
this is n matter of detail which eaii la- further considered hefore tho Hill 
IB passed into law- 

D. It is not possible to secure oxiiedition in the disposal of suits, 
unless the ipiestions of fact on which there is a real contest are nan'owed 
down ns far as possib’* As a step tow aids tins, wo lia\e inoorpornted in 
the rules an Oixlor in w ‘lioh piniision is made for the admission not only 
of documents, hut aNn of facts. "It must ho left to litigants and their 
advisers to make adequate use of this order: hut it is hoped that tlie 
Courts will eneourapo the use of it, since it certainly affords a means 
whereby tho two pniieipal evils of litigation, delay* and ex'pense, can be 
innterially diminislied 

fj. We attach much importance to a piojier use being made hy 
Courts in the mofiissil of the procedure prescribed for the first hearing. 
The Code as it stands makes piovision fm the examination of jiaities by 
tho Court, and we have alteied the language so ns to compel the produc- 
tion of documents at tlie first healing. In our opinion this w’ill act ns a 
substantial check on tho fabrication of doeiuncntarj evidence 

F. The piovit,ions relating to the' heating of suits do not call foi 
inuterial alteration, but we have thought it well to provide expressly for 
the cases wheie a party dies between eonehision of the hearing and delivery 
of judgment. It would ob^iously be WTong tliat such an accident should 
in any w’liy interfeic with the disposal of the case and we have therefore 
inseited a provision to enable judgment to be pronounced notwithstanding 
the death. 

G. A change of importance has been made in icgaid to decrees. In 
the first place, we have in!>ertcd an .express provision recognizing the dis- 
tinction betw*een preliminary* nnd final decices. We hope in this'w'ay to 
afford facilities for cliccking the delay that now results from the objection- 
able practice of leaving for determination in , execution questions which 
should be decided by the decree. This change should ensure the more ex- 
peditious disposal of a class-of suits which at present are conspicuous for 
the delay to w'hicli they give use. Another amendment of importance 
which we have introduced is m legard to moitgage-suits Tlicso are very 
numerous and involve complicated questions of law. Hitherto some con- 
fusion has been occasioned by the co-exifetenee of the provisions of the 
Transfer of Property Act and of the Code in legard to execution in mort- 
gage-suits. We think that the piovisions regulating this matter sliould he 
dealt w'ith in their entirety m the Code, and wc Iiave theiefore introduced 
rules in Order XXXIV to gi\e effect to our x*iew. \Ve piopose that the 
sections of the Transfer of Property Act affected by tlus change should be 
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repealed We debirc to chU tin- uUentiun of UiuVv- Vrovineesi to whielt that 
Act does not apply to the cllect of thebe ehuu;:eb 

In our opinion it is expedient to fc'ive gteater assibtoneu to the Courts 
m the iraming oi decrees. The imponance of this hT.mcU of procedure 
cannot be over-ruted; it is surrounded by ditheulties I'liich are n fruitluJ 
source o! error and cousequentU of htigution We have amplified the 
prordsious of tlie Code to meet' this defect, and have inlrwlueed Boinc 
forms uhich can be adapted to meet the requirements of iudividual cases. 
We think that further forms miglit b*' added uith advimfuge before the 
Bill becomes lau*. 

H Amongst other matters, we liuie remo\cd himlutionb uliieh at 
present exist on the power of appttinting Iteecners, .in»t hiiu* conferred n 
po’xet to appoint Uveeixerb \wi Suhordmwte t’ourts 

o Execution. — The bubjoet ot extent ion is, perhaps, one of the most 
difficult wilii which we haie had to dea) Tlie i>re.seiit eistem, in the 
mofussil, at mij rale, tends to e,\t essiie di'hii and .ifTords facilities tor 
defeating the chnititt of creditoi's At flw t>ame lime the creditor often has 
only iitmsei! to blame, owing to Ina own Kiches m pioseeiitmg his right. In 
the presidency Towns the same objections cunuot be fairly raised; the 
system woiks well, whiUt, in tlie mofussil, the dinicuUies iirise not bo 
much from the machinery itself, as fioni tlie defectne manner in wliieh it 
Worked. One of the most fruithd sourc«’s of litigation is the netting 
aside of execution tstdes. on tlie gionnd of incgnlnnty in (he juiblication 
of the sale proclamation It is notorious that in in. my of tliesc rases the 
Court’s officer, either tlimugli negligence or dishonesty, has not duly pub- 
lished the proclamation, but it is imposbihle t<i deal with bueh cases by 
au\ provision m a Code After a most earcfiil eonsidcration of the subject, 
we hine not seen our w.u to niiy %eij drastic clianges in the present 
systcin We liave found ourselves im.ilile to aecejit the .somewhat far- 
reaching pioposal of the Committee of 1902 m i elation to the execution 
of deems by precept but we aie so fai in aceoid w'lth the liew expressed 
by that Committee as to have been able to insert in the Kill a clause which 
enables the Court which parsed the deciee to issue a precept to any other 
Court to attach piopcity of the judgment -debt os', pending cxt'cntion in 
the ordmary’ course Beyond this we liaie felt we could not safely go. 

B’e anticipate that tUeie will be a aubstuutud saving of time, and con- 
flcqucnt expense, from the provision requiring that mesne pioRts shall be 
aseortiimed by the Court uuder the fleciee itself, and not as now in exe- 
cution proceedings. 


Clause 3a ha'i been rnttodueed to settle a long mooted point upon 
which tlu'ie is much diversity of judicial opinion, as to whether or not 
questions ws to the liahilltv of {ineestial piopprty m the hands of a son or 
other deBcendnnl to whom it Ims come otherwise than by descent for the 
payment of the debt for which the decree was passed, can be determined 
under clrm^ie 47 of the present Bdl. coi responding with s, 244 of the evis- 
ting Code. We think they should he. 

Other nmendiinmts deset vhig notice i elate to fl) the iiower to break 
opin the outer dooi of tlie judgmeiU-dehtm 'a dwelling house; (21 ke\latc 
fmm which the inneh«8ei’s title accines; (3) oial .ipplication for imme- 
diate exacutimi; the ihseietion of the Court in the execution of the 
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«U*rn'fs, for thv n.t>tilutJoji i*f cttrtjupil nj:!»ls*; (o) I'wi’Uliun* |tur(* 
nt'iT-hjp pn.*t'i*rtj , (0) lAttiKlnJ fnrilitas for attodiiug baluricb; and (7; 
powers to avcrei’-lioldirn to carr\ dimes iiitu tfTect at the expense of 
the judpnedt-dcbtor. 

Wc npard llic cltunges made in relatiou to tXLcution Jis calculated 
to matenalh assist the judgment -creditor m ixcouring the fruits of Ids 
judgment 

0 Arbitration. — Two questions of import unec haie arisen m coimcc- 
Uon with this subject. (li should nnj of the ecctiont. of the Arbitration 
Act of be ini'orporatcd into the Code; ^2) should the right of appeal, 
ns n<m eMsliiig, Iw all* red. and if mi. in what direelion? We* are of opinion 
that the best i*ourse wmild midoubtedl} be (o eliiniiiiile from the Code all 
the clause's ns to arbitration, and insert tliein ni a new and ee>mprehcnsh e 
Arbitration Act. There are* perhiijis dinieulties as to thin ut present. 
Wc lia\e determined therefore to leave the nrhitrnlion elnust's much ns 
tliev are in the preseiil Cinle; but we have phieed them in a Seliediilc in 
the* hope that at no di'itaut date tfiev mav lie transferreif into a e'eimprohen- 
siee Arbitnitiuu Act. 

Jn rt'gard to ajqieaU some* eltange has lu'eii made upon this 
question, adojitiiig the view of the Judicial Caiiitnittee as expressed in 
OhuIaiiTs ease (1 L 1{. tJO C. 107) we are strongly in favour of Hiinlitv 
in cases of iirbit ration. Jf rights of apjieal be given, the disappointed partji 
will take advantage of every such right. To meet the diOicultv e.\* 
presbcd in the e.tHe leported in I L. It. Ho C. Ml (which followed niimv 
other eases of the C.iteuttii High Court), we have inserted the wonis *' or 
being otherwise invalid ” in sub-tseelion (e) of s. ."iHl of the present Code. 
If, therefore, either parlv considers the awnnl invalid on imv ground 
lie can appl) to have it act aside. We have thought it right to givx* ono 
appeal from the opinion expressed by the Court on a special case under 
« oI7, and to allow one appeal as from order under ss. *>21, 323 and 326 
And having regard to the rather 'wide language of the Judicial Com- 
mittee in Ghulam's case, we have furtlier tliotight it advisable to iiinke 
it clear tliat an oidei granting an ajqilieation either under s. .>33 or .'>20 
IB not to be deemed a decree within the meaning of the Code; otherwise 
there would be a wider right of appeal fiorii otders under the^e sections 
than from a decree under a. 323. ’ The other alterations deal with the 
text, rather than with any question' of poliev or jirineiple 

7. Suits Relating to Public Matters. — We have inserted a clause to 
enable actions for public miisanceb to l>e hi ought, with the eoiiseiit of tlio 
Advocate-General, irrespective of special damage. It has been repre- 
sented to us that such n power is needed and vve eoneiir in that view, 

8. public charities. — The suggestion has been made on Iiigli autho- 
rity that some express reference should be made in the Code to (h« 
power of the Court to apply the (.'/y-preas doctrine in the Rett ling of 
schemes. Rut this povver would appear to exist already within lift pio- 
per limits (J/a»/or of L>toos case, R. R. .3 1. A. 32) and we do not think 
it necessaiy to make ux'pr(*ss rofeienee to it. 

It ha\> been rel>iesented to iis by moie tliaii utie geiitlenuin vvjjo<it 
opinion is entitled to weight, tlijt tliV power to enquire into the affuirs of 
public charities should be made ninro extensive. The ehuise, as jt stand:; 
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»»ivcs suflicicnt puuers to tbe Courts to dlrfct jiocouuts mul to Irniiiu 
bdieinob onoe u suit has hewi iiistilutotl, but it is saitl that mom- 

hors of the publia inteit'btfd in an\ public charit) oU^'ht to have the 
vnevuis of ottUmg for m<X uu^pectiug acicounta nitUout uuderttiking tlie bur- 
den of a suit, at least in the tiist instance. We .are tohl that revenue 
Ueiived from chaiitable trusts me in some caseJs utv hirf/e hi mnomit: 
that no sieeounts of their expenditure are <n'dinarily rendered, mm that 
there is good ground foi belioMUg that a eonsidornbie portion is misspent 
or squandered on useless objects 

Tlie Hon'bb iU-. ItushbeliarN Uiio-'v sup^mitb the-e \ic\rs and has 
submitted a clause to give efieet tti them. It Is in the following tenns: — 

“ 93'A. (1) The C<nn-t inaj aKo, upon an application by mn two 
or moie peisous Itanug the like interest and haring obtained the like 
consent, dvrett anv tiustee fvf '^neU eli,tnt\ to cause to be pieparcd mid filed 
in the Court, within ‘,ucli time as iria\ be specified in the order, a detailed 
accovint of the leeeipt and di^buisement in connection with the trust 
propeity for a peiiod not exceeding three years next preceiiing the date of 
the application 

(2) Such accounts, when filed in Court ghall be open to inspeefiou by 
the public 

(3) A tiustee who {.ids to comply with any such direction sliall be 
leiiioved if a suit foi that puipose he mstituted, unless he can show* gotal 
cause for such failure.” 

We have gi\en to the subject our best consideration and tlesiic to 
recoid out syinpatln with the motives of the pi-oposers. But we have 
not inserted the clause in the Bill because we think that the question 
is one of poUej, on wlueh the public opinion of the communitiefi interi'&tcd 
should fust be obtained It affects pninanly, as we understand, the 
Hindu and, to a lefe^ o.xtent, the Muhammadan eoiiinumity. And vrv 
should not feel justified in recommending an amendment of the law on 
such a subject as tUis> unless the leaders of those comunwxUiesi were to 
express then suppoi't of tfie proposal in unequivocal terms. If it is even- 
tually decided to adopt the amendment, then we think that the clause 
pioposed by Dr. Ghose maj’ be accepted 

b Suits by or against Firms. — Attention is diiected to the new piovi- 
siod in regard to suits by or against firms (Order XXX), which* will, we 
hope, prove acceptable to the eominevuial community. 

10. New Procedure,— We have given jiower to provide bv Buies Jor 
Countei -claims, Third Parly Procedure, Summary Pioceduie ’in suits for 
debt or liquidated demandB, ak for instance, rent, or any other definite 
sum payable under a contiact and originating summons We are of opi- 
nion that these forms of proceeding may usefuHv be adopted in some areas 
but that this is a luivttcv which would be left for eacli Hi<»h Court to 
ih’cidc 


1 . ]}\ Appeals,~As regards appeals from original decrees we have 
departed but slightly from the existing Code. 'IVe have tliW’ht it ad- 
visable to gm> legislative sanction to the view* that no appeal shid LVom 
a consent decree or ns to costs, except by leave of Couit; but the 
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inoM nnp<Ml;uit rli!»np<* ir tluit ttHH)rporn<v<l in D7, reiulors it 

oWipntnrj ti|xin « fiiirlj. witn c<»n‘»i<lorf< hitncclf (ippri«‘\(>(l u |iielitiiitttir% 
<locn‘f, t<» aupcnl fiDtn ilint il< c-ri'<‘ iit llir risk of holnp proflmled bom 
ihspiitmp jtR pfiiTrottnss oil an nppml from llio final dfcrco. We fft-1 
stmngh that tins ir n most npcful pnni^ion. ns fnidinp to tlmf ttliicli is 
fio rlosirahh' nr . final it , \ in litipation. 

As regards appeals from apjiellatr derri'es the oiilj hliliStantinl de* 
p.irlure from the eMslinp ('»>de ir the insertion of ehuise Hk'l. JAperitnee 
hat, shown the desinihthtv of lliese elnusea, the elTecI of wliieli will he to 
mold remands with iheir eonsei]uenl dehiv and evpcnw. 

As regards appeals fniin orth rs, a eniiiparison of clause lOJ of the Bill 
with 8 of the existing Cotie wouhl support a pn'mn fade inference 

that the right of appeal fniin Onlers had hcen ninttTiallji curtailed. But 
this inference is dispelled on looking at suh-chinse (/i) of clause 10-1 which 
.allows an appeal fmm anj order made under BuIch from which 
an appeal is expresslN allowed h\ Itiiles We have gone carefully into the 
question of the c.ases m which an ajipi'nl should he allowed from these 
Orders and ouv concUision is expres^d in the Buies themseUes 

12. Rules. — ^The distrihution of the pro\isions of the Coile hctw'een 
the hod\ of the Bill and the Rules is ii matter on wliieli opinions may 
well differ The general principle on which we ha\e pioceeded has been 
to keep in the body of the Bill those pro^ isiniis which appear to us to be 
fundamental nml those provisions winch confer pow’ias opeiating outside 
the ProMnee in %^lliell the Court is situated. In some cases w'e have 
adopted the plan of inserting leading provisions in the Bill, stating in 
geiieial lei ins the powers of the Court, and of leaving the details to Rules; 
in matters of less importance the pioiisions Iiave been lelegated altogether 
to Rules The result of this re-arrange men I is to reduce the Act, as 
distinct fiom Seliediiles, to l.io clauses. The existing ,oidci of sequence 
has, speaking generullj , been maintained, hut the I’edueed hulk of the Bill 
has rendered it no longer necess.uy to reproduce the division into 
Chapters 

It IS pioposed to vest the powei of making Rules in High Couits, sub- 
ject to the control of Local Governments (or, in the case of the Calcutta 
High Court, of the Government of India), hut w’e think it most desirable 
that in exercising this power the Courts should have the advice of repre- 
sentatives of the various branclies of the legal profession, and wo have 
accordingly provided that, in the case of Cliartered High Couits and of 
Chief Courts, Rulcil, shall only be made after those Courts have taken 
the opinion of a Rule Cominittee“oti"wdiich there will be representatives 
of the Bar, of Vakeels or Pleaders and, in Presidency-towns, of Attomejs. 
In tlie case of otlier High Comts power has been given to establish such 
Rule Committees as the Governor-General in Council may determine. 
is believed that Standing Committees of this kind will be of great value.- 
Wc have thought it better to require the t,ame sanction as is required by 
the Indian High Courts Act of 1861, in order that the rule-making power 
should correspond with the power conferred under that Act; but we 
are of opinion that, in the interest of uniformity, it is expedient that all 
amendments of Rules should ho communicated to the Government of 
India and to other High Courts before sanction is given to them. This, 
we understand can be effected by executive order, 



[Hovinot* soiiu* iiuimml corresponding to the ICnglisli '* Annual 
contnining : — 

lO «{jt; 

1 nilob of piomltite nnule rnidcr it or under other Actti in the 
Province; 

utee of deciaioiib on the Act and jiules. 

We are sensible that tliere nm} be defects and flaws in the Bill 
append to this leport. The subject is complicated and technical 
inie at onr disposal has bee'll limited. We do not donht theiefore 
h impiovenient ina\ be made in the Bill before it is finally passed 
But in our opinion it ih fiamed on the right lines. We believe 
Jasons we have stated that in any refoim of Civil Procedure it is 
to introduce some elasticit} to give wider powers of control to 
Courts and to invest them witli a larger iliscretion in legard to 
net of cases which emne before tliein. Mr, Bikshit, Subordinate 
oin Boinbaj, bas been pieaent thiougliout our deliberations, and 
this opportunity of acknowledging the help we have derived from 
lienee ot the woiking of the Code in the mofussil. We desire also 
I our acknowdedgments of the serviees of ifr. Law, of the Legifila- 
artment, who has attended to the elerical and press work to onr 
itisfaction. 


H. EULE BICPIABDS. 
PRAXCIS MACLEAN. 
LAWRENCE JENKINS. 
S. ISJfAY. 

RASHBEHARY OHORE. 


Avgust ai»t, 1907. 


NOTES ON CLAUSES 


A— CLAUSES OF BILL. 

PRELIMINARY, 


C/a«*p *2 — TIio definitions him* been re-nrrnngcd in nIpJmlieticnl order. 

Decree . — The iinporfHtiee of the definition of the word " decree " 
reMs on llie fnet tliat hy reference to it the rif^ht of appeal is determined. 
The Coininittee have in the main adhered to the existing definition; but 
they have ino<}ified it in two r»‘spects, and this has involved a slight re- 
easting of the language. The principal nio<lification aims at pennitting 
an appeal from an adjudication which purports to settle the rights of the 
parties, though it docs not completely dispose of the suit. Such an 
adjudication the Committee describe as a preliminary decree. 

The Explanniwn is intended to make it clear that a decree may bo 
partly final and part!\ preliminary. Thus a decree for the recovery of 
possession of immoveahlc property and for mesne profits would be of this 
mixed character. 

The word " within ” has been substituted for " mentioned or referred 
to in ” with a view to bringing within the definition of decree order.s 
against sureties (see clause 142) and oiders ah to Court-fees in pauper suits 
(see Or XX'XTJI, i. Ifl) and thus providing for appeals therefrom. 

The onU other modification is for the purpose of excluding a right 
of appeal from an order of dismissal for default. 

hegal Tepreiieniaiive — IVo have inserted a definition of iegai re- 
presentative ” — an expression which has been variously interpreted by the 
High Courts as w'ould appear from the reported cases which are not 
easily reconcilable w'ith one another. See 8 C. W. N. 848, in w'hich 
almost all the earlier cases are reviewed. 

The Committee trust that the definition which has been added by 
them will set at rest what owing to the absence of any sueh definition 
from the present Code is a somcw’hnt debatenble point. 

3fe«nc profits . — ^The Committee have altered the definition of “ mesne 
profits ” so as to exclude from the calculation anv increased rents and 
profits due to improvements made In* the person in w’rongful possession 
for which he cannot at present claim compensation from the rightful 
owmer cither by w’ay of mitigation of damages or otherwise 

4. — ^The clause as drafted will, it is believed, effect nil the 
savings covered hy a. 4 of the Code. The concluding paragraph of that 
section is believed to ho obsolete and has accordingly not been reproduced. 
On this point the ppinions of Local Oovernmente are invited. 
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('InuMc 0. — In vii>\\ of tin* cxtojKlfd soopc of cIhiiho 
of (5 md 7 (fwpl to. to fhr fiii.il of 

to lie JU'ccssRiT* 


I till' uprofliiction 
(!) dooH jiot jippt'flr 


TUo \\oicIk ‘'or jiio<‘<‘<‘fljiit'>' in Miits “ inlioducrj) in tln^ 

tliujso to tlu- vi<‘vv tlml ti (’cnul (o uhicli n ch-ciro U hent for 

oxoeutioii liiiK jiitivliflinn to cxt-fiilt' tlic dci’irc tIiou”li tin* Mmonnt e>cct(V^ 
tin* limits of tin* p<*cnni»r\ jmiMliction of tin* t'ourt, n point on ujiicnjliir‘* 
is It oonflict of opinion (I L, It, 17 M .'tOtl: I h. H. If» -Km, !.»/). 


(7rtHj*r 7 — Tin* ptoMsions ,ts to i*ro\ itifutl Sti(!ili Ciiiiso (ViiirtfJ hnvo 
l)fcn if'mnmf'od m uliiit is imped to lu* it more convenient form. 


PART I 


SUITS IN GENERAL. 


The piovt'sioiis eoiitatiied ill s It) <il the Co<le were fiifit enneted 
\)y Act XT of 1830 and wore icpiodiiccd in the Code of ISoO and in suhsc- 
qnent ('ndes In the opinion of the Coininiflee their retention i« ik* loiifier 
necessary and they have been omitted 

(Vftiiflf 11 — /?e« jiidirnht — It i^ no{ possible to inahe a coniplf^t^ 
exposition of a snbjeei so complex as that of rrx judicatn within the hrnitP 
of n flection of an Act and the Coinmitti'e tliinl; it better to re-enact a. 13 
ns it stands m tlie (’ode with such modifications only as experience has 
shown to be neeessarv 

The Committee roeoemse that a proceedinjt docs not come within the 
langnape of that section; hut they lliink it better not to deal with this 
point in expiess terms for the reason that the applicability of the doctrine 
of rr« jinhea/n to certain proceedings is not open to doubt, and they foresee 
that nnv expiess lefeicnee to pioeei'diiigs in a ci ystallis(‘d definition might 
only lend to difiicnlties (L II 111 A. 37, and I L. II 20 C. 707). 

The w'ord “ another ” lias been substituted for “ former ” as being 
more in conformitv with Indian decisions 

I.'T/ihiiKitixit } — IS new niitl is intended to afVnni tlie view that the 
competence of the jurisrliction of a Coui't do(‘S not depend on the right of 
appeal from its decisions. 


/.’TphiHdhrin 17 — The nielusion of p»Ii/ie iijjhts is to give due elTeet 
to suits relating to public tuvisauces (clause 01^ 

^ Clause 12.— This cliiuso is new and is necessitated bv the transfer of 
certain of the provi^iions of the existing Code to Rules. 


Clause 13,— Tho provisions as to foreign judgments have been re- 
arranged and as it is hoped stated more clearly. 

Srrtion 1 1 — (Act IV of 1839) -—The last paragraph lias been omitted. 
It nppi'nrs to the Commilleo that it is not posSilile to maintain this distinc- 
tvon m J 'c case o all Asiatic Courts. The Courts of Japan for instance 
are ewtillcd to be treated on tin- same footing af, European Courts, They 
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know of no fnljsfnctory <liRtlnc*tion nhich rotjld ho drnun so to give effect 
to the intention of t!ip existing pntvisions; iind thex recoiiutund tlint flic 
parngroph l-houlcl he rmitted and that Cojirts sliotiM rels oti tlic pouers 
given by clause 13. 

PIncr of Suintf. — Tile pnoMsioiih tinder tins lie.-nling Iiiuo l»een collect* 
cd and rearranged. 

Cfflujr 10 («). — The insertion of the umda " with or nitliout rent or 
profits ’* is intended to reino\e anx dinicnltj there may he nlicro the 
defendant does not resale within the local limits of the Court within 
whose jurisdiction the property is situate. 

Clause 18. — The Connnittoe have added wonls to tint, clause in order 
still further to restrict the taking of technical ohjcctions as to jurisdiction. 

Clause 20 — The Connnittcc have omitted Kxplanation III of b. 17, 
which has hecoine unnecessary owing to the addition nmde to suh-clnnse 
(p) of the words '' \\holl\ or in part ” in reference to the cause of action. 

r/rtti*r 2 1 —The words “ at any Ptnge ” have been added to roinovi> 
the difficulty created hy the view that a Suit cannot he transferred after 
the hearing has once eoininenccd, ns to which there is a conflict of 
decisions 

Clauses 20-35. — ^Thc pIOVlBlon^ in Chapters III to XVIII of the present 
Code have licen in the* main letegated to llnlcs, hut sncli general provisions 
as arc believed to he essential liavc been preserved in ClanscJ. 20 to 3,5. 

Clause 12 — ^Tlie Committee have omitted the last paragraph of s. 130 
of the Code ns they timik it unnecessary to impose a penal consequonee for 
a default of the class indicated. 


PART II 

EXECUTION. 

Clauses 36, 37, — ^The bulk of the provisions as to execution will be 
found in the Buies, but the main provisions ns to the CoiirtR by which 
decrees may be executed, the questions to be determined by Courts execut- 
ing decrees, the limit of time for execution, transferees and legal re- 
presentatives, procedure in execution, arrest and attachment, the delega- 
tion to Collectors of pow’er to execute certain decrees, the distribution 
of assets and resistance to execution have been, retained in the body' of the 
Bill. 


Clause 46 — Vrceept — Though a system of execution based on pre- 
cepts is in the opinion of the Committee open to grave objection, they' 
think the idea may be authorired for the purpose of enabling a decree-holder 
to obtain an interim attachment wdiere theie is pound to apprehend that 
he may otherwise be deprived of the fruits of his decree. Tliey have^ for 
this purpose introduced clause 40 into the Bill, They think it expedient 
to fix a time for the continuance of this interim attachment but at the 
same ime they have empowered the Court to extend the period to meet 
the exigencie's of particular cases. 
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^^7 s-rpsix i hiV.rT crsrt.? rrcrznir jhal re-iitc Arr.fxjt siall cciT l>s 
i:eo?is^XT •srht'S ti.* c: & rrs-x^rji :? tr Jb< cniin-vv sttVm- 

15^:2 :jjT eiecrtS'r:, f^n-r crT:«:itrir 5 :n ;hcy hare cctto 1 .-* 

ccz!t^:zr"-‘n iL'A it rrill b- <A:tr to rt-cn:’'c‘ rt-£::scl:rr.t rt, bsrinr re-x-tJ *o 
ile srftiiiy tj v'h:sb :? cirrea into 

C 72 ri' - 47 ,— "^r Ccnrr^tt-'-' h:ire cm:ito 3 s*jb-c! 5 t;=.t'> &r :3 t?-! fi 


c^i-tn Tt.^, great and result in the i:--eale ?5 protraction cf Ihi^lirn. 

ts ntterded to pnt an end to a connect cf jraicra? 

^ --5 — Tne Conrmiltee IhiiJ: that 5, ioT-^d ntav be emitted 
?-• enacted bv Act xn of 1??9 TTith a xteTc to 
^ i^dxmrnt-debtors nrain=t the exercise of endne 

^7 <3exrtre-hDl{i£;r«. The section has given rise to conttictin? 

^y the majority of the Hich Conrts is found 
to <•: hjtie serriee to judgn^ent -debtors. Moreover, 16 of 
smenaed appears to the Committee to afford 
sn^qn^.e prr.tecticn Khi^re it is required, 

ol.--This clause states generally the potrers of the Court in 
1^“ dt^mil? to be detennined bv rules. It xrill 

5^^ poorer to direct immediate execution is no longer 

SiVaVCn T ^ m tenns, Anv 

^ralK.rx th.A may be found necesMry trill be imposed by mle^, 

, Committee in order to set nt xert 

irV.4'‘j7 ^^i<>h lffigh Cruris are divided in opinion. It is tme that 

i'b^und lo'^paCS^ofTneh survivorship ‘ 1^ 

te immt,ral ci illfral p^,L bSl whrfW ”L *''* 

r^Pfrty in lb, hnna <i> the son or ^randsof iv, L ? 

pomt under the Code. Th" ou^sfi/s-rT i ” <?Xvcu.ion is a debateahle 

Commiitee have come to the^conciurion procedure, and the 

parties ^Ah regard to the li.bS?r co^travorsy betrreen the 

of his ancestor should be d ‘'t- grandson to p,av the debts 

r;r;;rT,^y~ 

' 'jexatir^s wf ** prevent 

ibNire-dirtlders in the weeution of constantly obstruct 
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C/<iu*f an (J)) — Tliid Ful)-clfUi«o is ititc'iidcd to cover the cnscs of 
certain perronF or claF^es of porFontf wIiofc Rutnnmry arrest might, aa in 
the ca«c of rnilwn) senants, ()e ntteiulrd with danger or inconvenience to 
the public. 

Clause 01. — The Coimnitteo have reproduced this clause from the 
former Bill (clause ‘JOH-B) m ncconhince uith \\lint they understand to 
bo the wishes of the (lovcrnment. But the conditions should in their 
opinion bo to modified ns to relievo tlio Court a from fixing the portion to 
be rclca«sc<l from attachment 

To impose this diitj on the Courts would materially increase their 
work in a matter in repard to winch they are not in a position to form tlie 
best opinion and would probnbU result m an undesirable lack of uni- 
formity. 

Clause G2. — ^Tlic Committee have inserted a new’ provision to outborizc 
the breaking open of the outer door of a judgment -deb tor's house. They 
do not think that it would be safe to extend the operation of this provision 
to the house of a stranger. 

Seciion 288. — ^This section of the present Code first appears in the 
Code of 1877 It was not suggested by any decided case and the only 
explanation offered by flic Select Committee, by whom it was introduced, 
is ns follows : — 

“ We think tliat the proclamation of execution sales should state the 
incumbrances (if any) to which the interest about to be sold is liable and 
wo have provided that no Judge etc., should he answerable for error in 
the proclamation, unlcs*i it lias been committed dishonestly." 

The Committee are of opinion that, having regard to the provisions of 
Act XVIII of 1850, the section may safely be omitted. 

Clause 64. — An explanation has been added to^ make it clear that 
claims within the protection of this clause include claims for rateable 
distribution of assets 

Clause G9 — ^The provisions aS to Collectors have been placed in a 
separate schedule. They deal with a special matter and are not of general 
application. 

Clause 73. — The Committee have slightly altered the w’ordmg of this 
clause in order to biing it into line w'ith the Transfer of Property Act, 
1882, 8. 90 


PART III 

INCIDENTAL PROCEEDINGS. 

The general powers of Courts in regard to commission have^ been 
summarised in clause 75 and tlie detailed provision W'ill be found in the 
First Schedule, 
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PART IV 

SUITS IN PARTICULAR CASES. 

The bulk ol the coriesponcling pait of tlic pnient Code vill be found 
in the Rules, Tlie provisions ns fo suits by nllt-us, etc., have been re- 
tained in the Bill and a few onl) of tiie provisions lelnting to suits by or 
against the Ooverninent. Tliere is n genenl clause defining the nature oi 
interpleader suits. 

Clause 81.— Tlie Commit tec think tliat the same measure of protec- 
tion should be afforded to the defendant uheic Government undertakes the 
defence as where the (Jovernruent makes no appheatitm for the purpose, 
and it appears to the Committee tliaf tlie proper protection filiould be 
that the defendant should be exempt from mesne an-est and hife property 
from mesne attachment The\ tlierefore propose to strilce out the proviso 
from clause 259 and to alter siih-elnus»' jn) of clause 279 .so ns to give cflect 
to tins 

Clause 80 (2), — The Committee have inseifed woid,s in this siib-clntisf 
to make it clear that the decision of the Government is final and not open 
to question by tlio Court .V doiilit had been raised on the point. 


PART V 

SPECIAL PROCEEDINGS. 

Aibitratinn and suits relating to public matters have been discussed « 
the former part of this Report, 

Clause 92 (Ptdihc CUnniies) — As a doubt has been expressed in a 
least one reported decision ^shetlier s. 539 is or is not mandatory, th 
Committee have thought it desirable, in order to settle this questfon, h 
infroducd sub. clause (2). 


PART VI 

SUPPLEMENTAL PROCEEDINGS. 

Here again a leading provii^ion has been lotained in the Bill and fch 
details of procedure have been iclcgated to Rules, 


PART vn 


APPEALS. 


Clauiir 97. — The Committee have inseitod an express nr«vi<*irtn 

if ” "i u decrees, nml have efeCp 

them, on thoir Indurc to do so, fvom raising objections to such deercS^ 
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llii 


ftppcalfi fmm final dccm’s. On tlil'i jKiint (lu'V accept the nnnniinous 
opinion of thi- Calcutta Court Tlicy tlimk it utncasonablc that 

parties slioiihl allow pn>ccc<linj^v to be carried on to llieir final stage 
and large co«ts to be inemred if tlic\ intend to rely upon objection'! which 
could be taken at an earlier stage. 

(Vaa«f W. — Tile Coinnuttee have extended this clause in order to 
give the Courts a larger discretion in dealing with irrcgularites in proceed- 
ings, and the} have inserted expiess words to meet the point decided in 
I. Ij H , ‘JG Bom . IJ.)!*, and I. L. 11., 27 Mad., and in a recent decision 
of the Calcutta High Court. 

ClauBc 100 — The Committee have struck out the vvoid “ specified ” 
m the expression ” specified law or usage,” as being in their opinion 
redundant. 

ClauBc lOa. — Though the remarks of the Privy Council in MoheaJmr 
Stng V. The Bengal Government (7 Moo, I. A,, 283) arc wide enough to 
embrace an appeal from an order of remand, the Committee think those 
orders were probably not in their Lordshijis’ contemplation when they 
condemned the view that a failure to appeal from an intcilocutorj order 
should deprivKj the person aggrieved of his right to object to such order 
when subsequently appealing from the decree. And the Committee think 
there are good reasons on the score of delay and expense for ticating an 
appeal from an order of remand as a t>pccinl case and ptecluding an 
appellant from taking, on an appeal from deciee, any objection that 
might have been urged by way of appeal fiom an order of remand. 

The Connnittee have deleted the word ” such ” to lomove a difficulty 
it creates (10 Moo. I A., 310; 413; 12 Moo. I. A., 157). 


RART VIII 

REFERENCE, REVIEW AND REVISION. 

These provisions arc not ^substantially altered. They are summarised 
in this Part and the details are in Rules. 


PART IX 

CHARTERED HIGH COURTS. 

Is not materially altered. 


PART X 

RULES. 


Bee observations in the former Part of this Re 



coon or civil. rrtocEDbiir. 

PART XI 

MISCELLANEOUS. 


llv 


the Coujmittcc (m\c r, ^{0 

to differentiato the ease of <» ilegi^drar, uiid it bfljo’i cd 
no use is mode of the scetion. 


tenson hiu'ciujiy 
that in prnctic<^ 


Clause J37.— Tije Coimintteo Jiiivu iti fieri cd the uorda or other 
person " After the «or<l *■ oHiccr ” Jn suh-eI»uvo (h) in order t<» p'^* 
the High Cotirl poner to relieve the otVieers of the Courts of the uork oi 
adraimsteriug aflidavits in cafief, m nliieii it niii> he necessarj to ' » 

It has been represented to them li\ the Cnleuttn High Court tioil in 
relief is iniieli rctiuirt'd. 


Clause 140— The terms of « fiOH nf tiie Cod<* do not justify the 
practice founded on it, and the Comiiiitli'e li;ue liierefore reeast the 
section so as to bring it mto closer eouforimts uilfj liiat practice. 

Clauses 143 and 148 to loU are nen T1 il*\ arc intended to ciihirge the 
discretion of Courts, 


B.— RULES. 


Tho Committee tlimk th;|t t)io division of the Uules into Orders will h^ 
found convenient for purposes of citation and reference. 

Under clause 35 the Court has full pouer to apportion costs. Tin 
Committee understand tliat m practice ^kho prolusion of e. 20 is no 
operative in the mufassil, and that part of the section whieli related t< 
costs has not therefore been reproduced. 


Or. 1, r. 3 (ff 28). — The Committee realize that the words ** in reSpcc 
of the same matter ” in r 3 have given rise to great difficulty, and the, 
think it advisable to follow the wording of the ^English rulo and to oini 
them 

Or 7, rr. 5 and 7. — The Committee tliought that ii w«8 desirable t 
add Or XVI, rr. 5 and 7, of the English Rules. 


Or. Ill, r 2 (8, 37).— The provisions of e.\isting Code which arc r< 
presented by this clause are in t,omewhat different terms and are limited t 
persons holding general pou crs-oUittoraev witltin certain focal limits TI 
Committee think it unnecessary to preserve these limitations and hm 
made the sub-clause general. It follows that the present clause 37 (' 
becomes unnecessary. It is included in sub-clnuse (a). 


The last paragraph of s. 37 has been omitted as no longer necessar 

Or. 7/7, r. 4 («, 39).' The Committee aic uncertain \vlif»Mir>r 5 f 
necessary to make a reference to the Court of tho Tudi..;cii o 

BmM., 11,0 point i. cno'for tho Govern?u^t o! 


iTATLMENl OF OBJF.CTS AND HEASONS {v 

'riicy niso biipgcst m Hit* nllcnintivo that the pri\iU'gc now enjoyed by 
b\l Advocates enrolled in Chartered High Courts bIiuII be extended to 
those Advocates enrolled m non.Chnrtcred High CoiirtH who ore members 
o£ the English or Jnsli bar or of the Faculty of Advocates In Bcotland. 

Or. /r. — /fistiliifiOM of BUita . — ^Tjic greater purl of tlio existing provi- 
sion on this subject v\ill be found m the Order on l*leudmgs. 

Or. \ I ~-TIie Committee liav c added a few rules relating to pleadings 
based ujkiu the system ol jileadiug introduced by the Judicature Acts m 
England which is geiierallv udimtted to be the best form of jileading in civil 
buith. Ill this ciiimtrj outside the I’residcncj -tow ns the pleadings are 
seldom urtistic.ilK drawn Tliej are neitlier concise nor i)rcci5»e but con- 
tarn \ague and general st.itemeiits from wlneli it is diilieult to ascertain 
dctinitely tlio real question m eontrovcniy between the puitics. The solo 
object of pleadings is thus frequently defeated, the issue is enlarged, the 
trial 11 , delajed and mucli unnecessary expense is incurred by the parties 
who arc also liable to be taken bj surpiise. They have further provided 
that the forms in the Schedule shall when applicable be used for all plead- 
ings, and when thej are not ajiplicuble, forms of the like character shall 
bo used. The rules prescribed by us will not prevent tlio pleader from 
exercising his discretion; for the amount of detail must necessarily vary 
with the nature of each Suit. It is, however, made clear that tjiere must 
be particularly huflicient to apprise the Court and the other party of the 
exact nature of the questions to be tried. 

The Comimtteo have also given a party who considers that his oppo- 
nent’s pleading doe.S nut give linn the information to which ho is entitled, 
the right to apply for further particulars so as to enable him to know 
what case he lias to meet at the trial. 

They have, however, endeavoured to modify the rigour of the rules by 
providing in accordance with s. 55 of the Indian Evidence Act that the 
Court may, notwithstanding the abbcnce of any specific denial, requhe any 
fact to be proved by the party who relies upon it. 

Or. IX. — S. 104 originally formed part of s. GO of Act VIII of 
1859, and in combination with the rest of that section it w’as appropriate. 
A6 a separate section, however, it is misleading, and it certainly is not now 
required in view of the provisions 'for service on a defendant residing out of 
British India and for proceeding vvitji a suit cx parte when a defendant 
docs not appear. Its retention would involve a diversity of procedure 
which the Committee think undesirable (see I. E. R. 23 A. 99). 

Or. IX, r. 13. — The Committee have inserted words to make it clear 
that a decree can only be set aside in favour of a defendant against whom 
the decree haS been passed cx parte. There is some conflict of Judicial 
authority upon this point, and the Committee think that the matter should 
bo set at lest in this sense. 

Or. XI. — Jn{crro^ofonc«. — ^Tlic provisions in the .Code as to discovery 
are based on the rules of English proceduie in force at the time when it 
was parsed. Since then the English piocedurc has been amended and 
is^now contained in Order 31. This Order has in effect been adopted in 
tlio rules regulating tlic procedure on the original- side of the High Courts 
of Calcutta and Bombay and has, it is 'believed, been found to work satis- 
factorily in parctlee. 
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On the other huiiil, in MufabMl L’oints little U'-e has )i t heen ninth' oi 
the iniichineiy of ilifaeo\eiy, ami the Committee therefore think the rulis 
of the Calcutta anti Bombav JHiih Couit^ on theii tiriyimil auUs inn\ he 
safely utloptetl uilhout risk of ilistnrhino ii procedure with which the 
Mufassil Couits ha\e hcconie familiaii/etl. 


This will sccino umformit\ of |)ractiec and aho tlie adxtintagu (*f the 
commentury on the rules pi escribed h\ l!ie Ktiglisli decisions. 

Or. XII .Irfiiiifistinitt — The Coimmttie think tin* praetiec of iuliMi‘>* 
H10U3 may with advantage he e.\tendetl to facts as well as to documents. 


The piocedure is not cumpniMirx hut its adoption would result in 
cheapening and expediting litigation, and it is Itopttl that its use will be 
cnconraged by the Courts. 

Or. A7l , r. 0 (s 1,>0) —There dues not seem to he an\ real conllict 
as to wiiether an appeal lies, though at lii-st bight it might 'appear other- 
wise. t lias theiefoie lieen considered iiiim.ee!’Sar% to oroiide expressly 
for an appeal • * * 


(« -Ih) lliu (.oimnittee ha\e added words to Kuh-riilo 
m M.oVr ruling of the Bomhax High Court 

aVflu. Ooeotd Varanjiw v. Dipe/on,d (1. h. Bom., ‘JG). 

Presitlem'v^ luling seems to prevail onl\ in the 

liesidency of Bonibaj and not in the rest of India. 

cont riiebe aiiiendmentb arc h.is^d on the rulings 

a“o5. 

463 weYate thn"^ w ^'M^vssed m J. L It. ‘2i Mad , at pago 

msCnen^^ 't clc.ir that title ^e3ts without le; 

over numberleSiS titlpq’ “ transfer now might throw n cloud 
practe tluU no mstmu^’iVor^Lmsk' 

meat to "{Jive effiW Comimttee have introduced nn amend 

should ho to tlie Courts to'wYhl?^ nppvals fiom decrees relating to set-olf 
would he. which appeals in respect of the original claim 


last paragrap’l/or s ^ omitted cel tain words from the 

Court cannot rccotni-.e -v paxment 
certified for any purpose whatsoever 

meat or adjustment cannot operate to inolonr+? uncertified pay- 

cpplymg for execution under the Limitation\ci? limitation for 

ca^es, winch they aro tol^ are^ot^uncmninn^ provide for 
Within the jurisdiction of tw’o or more Courts*^’ being situated 

point, but they are not harmonious and the u*"® decisions on this 

determine the law definitely. ’ ^ Committee think it well to 

Or. A.A.7, Ij rpi p 

'•■‘''tas Coao'on raTamP li'nilaliSu 

■on. They no reason why rhie Ita.tarn“hSI 1” ™“ 
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Or. XXI, r. II (r). — The CointiiitliL' have not gi\eii cITcct to tlio sug* 
geslion that tluR t>hmihl he limited to paunentR imd luljuslments which the 
creditor executing the ilccree is hound h\ hiw to recogni/e, ns this would 
remo^e n Mihiable meenUve to slnto truli what naMtients lia\e been made 
(see L L. It. 10 I) , ^SS). 

Or, XXI, r 120 -“The 0)111111104*0 have omitted the words ** or his or 
their ropresentatneh ’ Tins will he cxncrtd by the general clause. 

Or, XXI, r. 2.'i (4 1, rj-/»frtFiatfO)i mid ti/aatrulnm (d), (s. 240). — ^I'liis 
nddendum has hi-en mtiTKluced in nccordanee with tlie view& of the 
Calcutta and .Mlahnh.ul High Courts «s expressed in the eases of Huri/ 
Dor/al Gufixt \ Din Du^al O’lifio (I L 11. 0 C. 479) and Kam Sukh Daa 
V Tofa Ilavi (1. L It 14 A. ;taO) 

Or. XXI, r. 20 (». 248). — ^Tlie Coimnittce have omitted the reference 
to n decree passed on appeal, lor that is ordmariJy tho decree to be executed 
[Kristo Kinhur Hoy v. liaja iliirrodacaiint Hoy (14 JIoo. I. A,, 465) and 
Muhammad Suhiiman Khan \. Muhammad Vor Khan [1. h. 11., 11 A. 
267)]. 

Or. XXI, T 32 (« 200). — The Committee have omitted in this rule all 
reference to a decree for the recovery of a wife, for tliero can be no such 
decree under the law, as a wife cannot he treated ns a chattel to be deli- 
vered over to tho husband. Where anj third person prevents the wife 
from returning to her husband, the latter may obtain an injunction against 
him winch may bo enforced in case of disobedience cither by the imprison- 
ment of the defendant, or by the attachment of his property, or by both. 

Or XXI, r 34 — S. 261 has been recast so as to bring it into confor- 
mity with the clnonological older of events, and a provision has been added 
to meet the requirements of the Indian llegistration Act. 

Or. XXI, rr. 44 oad 45. — These provisions were inteitcd in Bill No. 11 
w'ith the approval of the Government of India, and the Committee Iiave 
therefore reproduced them m the present edition of the Bill. 

Or. XXI, T. 56. — The purpose of this rule is to put an end to doubts 
which from time to time haie arisen us to the continuance of an attach- 
inent’by reason of the practice of “ striking off proceedings " or “ remov- 
ing proceedings fiom the file ” for which there is no justification in the 
Code. 

Or. XXI, r 57 {«. 278). — Though the execution of mortgage decree is 
cxpreksly incorporated in the Code, the Committee still think that claims 
and objections arising out of the execution of such decrees should not bo 
the subject of summary procedure under this and the following rules, but 
should be determined in the ordinary course 

This docs not imply that tho pioceduro' under the latter rules as to 
resistance to possession or dispossession does not apply. 

Or. XXI, 't. 76. — In rules 76 and 83 express reference has been made 
to resale so us to make it clear that the default mentioned to those rules 
w’lll attract the consequence indicated in rule 70. In this connection le- 
ference may be made to I. L. R., 7 C. 837. ^ 

Or. XXI, T. 85. — The Committee ha\e nlteied this rule m order to pre* 
vent its being obligatory on the Court to forfeit the deposit in every case. 
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Tho tule us it stiuuls ut iircsetit has caused hardsliij> hi oertaiii nrcimiblftii* 
eca, t’lJc tlic case of Samhasicti Ayudf v. I’tjihtiada iS'owi, (1. L. K., -J 
M. 535). 

Or. XXI, r. 88 (^. 3I0A). — Words lunc heen nddtd so us to make it 
clear tluvt a purchaser actjuiniij; u title before the sale in exccutioii can 
claim the benefit of rule. In other u‘sj}t‘cts tlie Coimnittce ronsiiler it lul* 
visablc to odhere to the uording of the section. 

The proposal that the sale shuiild be set aside on pa\nteitt of the ptir- 
chaso money instead of tlie amount specified m the pruchnnutlou is, in their 
opinion, fraught uilh danger it nould be nbijoiisii useless unless subse* 
quent protection acre gnen to the pn.perfr, and 'such pmteetlon might 
lead to collusion, a Inch uouh! he most prejudicial to the dern'c-lioldi r. 


Or. XXI, r. 89 — TJio Cuminitteu ha\i* striie); ()u( the 1>ro\ision «s to 
nregularity m attachiiiij the {iruficrfy, aK such irregularit r obviously can- 
not aitect the price, 


They have introduced tlie aords *' rateahle dislrilnjfion of assets ” to 
clear up a doubt ahieh has been the subject of discii'-sion in several cases. 

^ley have altered the language of the }iro\iso in order to meet the 
doubts winch have been raised as to the evideuee upon nl.ich the Court 
can act [foiiaddid. Lustd Khan v Ahm,ul llusahi. (J. h. Jl., 21 C. 00)}. 

Rions^of ^^■'7^1“'“ Cominitt (‘0 think it proper to retain tho provi- 

sale in each ca^' ' 'or 11, o Cm.rl to nontlni. tin- 


eommf-rn^^^rnin,^ have addeti uurds iil ll»n 

Bee, on S“\,r„Vtelrer\,leeS,“r.'°'‘ "" 

ot '“BBerved 11, e limit, ilk, n 

t3ommiMee m Tl, ^ T ‘’J’ '•'» Selert 

which hmiHiinn t ^ chart, up n doubt as to tlio time from 

one occasion. discussed on more than 


tions may also be dehted L thewiro’t‘o iUustra- 

pose, obvious to serve any useful pur- 


'orn.p-La„^^”ri£T’fr^s 

1082 and' the Code th^ Code of 

and is not used then the oontra.t with the V3ng se^th^n S't:t “ 

'Megal reprUentative''^^inserted^b\^^thV'comm1trec definition o! 


the language ^375^80^" expedient to alter 
into and to record a disputed compr^ise! ° ** inquire 
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Or. XXV, r. I (JJ), [K. RS<i), — Tlu* C<)UiiiiittL'<‘ lin\e flclctcd t!ic last 
w'ords ol tins hul)-rn1c, hcciuivo tlio nature of the sviit excludes the possi- 
bility of the ppopcrt} m suit being immoveable. 

Or. XXIX, r. 2. — Tlic Conitmltec have enlarged the language of 
the Code so ns to nllovv of service bv jmst on corjiorntions having a 
registered oHjcc, nnd bv this means the rulcis brought into hue with the 
provisions of the Indian Companies Act. Companies authorized to sue and 
be sued in the name of an ollieer or of a trustee must be very few, if, in- 
deed, any exist, and they do not iippear to the Committee to call for 
special treatment. 

Or. X,\A’, r. 1. — ^Tho Committee have adopted with the necessary al- 
terations the English procedure in relation to suits against firms. This 
new procedure has been in force for l<Jine time in the Presidency-towns 
of Calcutta nnd Bombay nnd has worked batisfaetorily. 

It is hoped that its general application will be found useful by tlie 
mercantile cominunit}, for the rules remove tccliiiieal obstacles vvhicli 
under the present procedure may seriously impede this class of litigation, 
us where a partner has died. 

Or. XXXII, r. 3 (4). — This is based on s. 443. The Coininittce think 
it necessary' to ensure that notice should reach one interested in the 
minor’s welfare and this rule aims at securing this result. The form of 
application and of notice in conformity' witii this sub-rule u’lli be inserted 
in the Schedule of forms. 

Or. XXX//, r. 0. — ^The Committee think it expedient that where a 
guardian insists on hiS right to be appointed next friend in the place of 
another there should be power to require him to become liable or give 
security for costs in the suit prev'iously incurred. 

Or. XXXII, r. 15. — ^Tlic Gominittee have .extended this rule so as to 
cover the case of a person incapacitated from protecting his interests by 
reason of bis mental weakness or of his being a deaf mute. 

Or. XXXIII, r. 1 (s. 401). — The Committee have not preserved 8. 402. 
In the light of the case-law it is misleading, so far as it suggests that 
a suit will lie for loss of caste or abusive language, and they can see no 
Sufficient reason for withholding from a pauper a right to sue as such in 
respect of defamation or assault. 

Or. XXX/F, T. 1. — ^Thc proviso to s. 85 of tlio Transfer of Property 
Act, 1882, has given rise to certain doubts which the Committee have 
sought to remove by substituting for it the words now added with a view 
to making it clear that a person not a party is not bound by a decree [/?flm 
Nath Rat v. Luchman Ravi (L. II. 2 I. A. 193)]. 

The explaflation has been inserted in order to remove doubts which 
have arit,en from the conflict of authorities on the point. 

Or. XXXIV, T. 2 (l>). — ^The Committee liave inserted the words " if 
necessary ” before “.retransfer ” as according to mufnssil practice a re- 
transfer is not ordinarily’ requiied nnd they think this practice should not 
bo altered. 
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Of. XXXIV, T. Jl. — 1'liii CVumnittt'L* !ia\c oinitU'd th«* itroviMon n’» to 
the (lefendunt pu\in” unmej tci the plaintiff. The\ think it hitter that In 
every ease he aliouhl pa\ it into Court, 

Or. .VA'X/r, r. 1). — Tl3i!> rule is new. — It is a reeo^*nition of e.xi'itinj; 
pinctiee and leinedies an obvious omission in the Transfer of Property 
Act, 1882. 

Or. XXXIV, r. 11 — The Cointnlttee have inserted this nde in com* 
pliiinee with the huj^^estion of the Privy Council in dujii \nr<»m Khanna v. 
ilaasid/iar (L. U. 112 1. A , 12:1) This clause was in the Transfer of Pro- 
perty Bill, hut was omitted hy the Select Committet* on that Bill on tin 
ground that it ought to find a’place in the Civil Pnicedure Co<le. 

Or. A'A’AM , r Jl.— The Committee think that the institution of the 
inter-pleader fiuit affords a suflicient reason for the stav of otlier litigation 
in reference to the same fiuhject-mattcr and thev hav'e modified b. *17C bo 
as to give effect to this view 

XXXVII, r 1. — As Chapier XXXIX of the Cotle is transferred 
mto rules, the Committee liiive not reprinluced paragraph (c) of R- M3 
as Us appropriate place will In- m rules under the Piesidencv Small Cause 
Courts Act. 1882 


» '■ -—Tile explanation to s. M2 vva»» inserted to nega- 

uve the effect of the decision m 1. h. It., 1 C.. 130, but its meiiuing, 
as It stands IB obscure. The Committee have therefore deleted tlie ex- 
nation and added words in tlie body of the rule which will remove the 
doubts at vvlueli the explaniitam was aimed. 

•* ‘13^1) —The Comimltee have omitted the words 

f ^ Jill ihdict ion of the Court," as thev have caused a 

1^ tf there should 

not be the restriction these words Huggest. 

ment^nf ^ I'i — This riilo represents the views of the Govern- 

ment ot India as expressed in the former Bill. 

the Couit" to^nnii^^ "^ded to s. 408 so as to empow'er 

such a course st^i:urities vv here the state of the market require 

soe no'rcasou to'wTtthofirfrum ''''cii'icy. tUo Committi-o 

noccivc.-., TiicVilIerXi 

longer be retained for its effeef^ in n^ ^ should no 

for which an iippiicntiou is made. to defeat the purpose 


Or. A'L/._S. 554 of the Code 1ms been omitted 


as unnccessarv. 


in order to make it clear that added words to b. 545 

tion can be stayed bv an Anmddnf ” decree as* well ns execu- 
dccrecs makes it the more necessavv V recognition of preliminary 
msteiul of resting on an inherent nowni- to this effect 

»ng an rx ;)(trtc stay, ns the ncpd for t^tY’^hiecd express words authoriz- 
practicc. tieed for such an order constantly arises iu 



STATEMENT OF OBJECTS AND REASONS 


Ixi 


Or. XLIt r. 0 (•. olO). — Tiio Cotiimitteo Iln^o modified this rule in 
order to make it clear tiint scciintj inn\ he required though the property 
has previously been taken in execution [see Iluhtnu Chand Doid v. 
Kavtalanand Singh (I L. H., fill C., 027)]. 

Or. XLJ, r. 7. — ^The Coiintiiilee have added this elau!?e to meet parti- 
cularly the case where the litigiuit does not quarrel with the decree but 
appeals from an order passed in execution of that decree (I. L. It. 28 C. 
734). I 

Or. XIjI, r, 23 — .\fter due eonsulerution the Coiiiiiiittee have thought 
it safer not to give legislative sanction to the views enunciated in Habib 
BaUhsh v. Daldco {1 1^ It 23 A 1G7) The power of reversal 

and remand is babic to be abused, wliile tlie procedure under s. 5G0 is free 
from this liability and at the same time furnishes an efTcctual remedy. 

The words at the end of the rule have been added to clear up a doubt 
which IS stated by the Select Committee to exist ns to wdicther evidence 
recorded at the original trial can be used on the trial after remand. 

Or. XLI, r 34, — The Committee consider it most important that an 
Appellate Court should have the fullest power to do complete justice 
between the parties. 

The illustration indicates a type of case for wliich provision if» intended 
to be made. 

Or. XLI I, r. 1 (f) — ^Tbc extension of time for the pay’ment of mort- 
gage-money is obvdously of much greater moment to the mortgagor than 
to the mortgagee Therefore the Committee have provided for an appeal 
from an order refusing, but not from an order granting, an extension of 
time. 

Or XLIl, r 1 (s 502) — Words linv'c been added to avoid the con- 
clusion at which the Madras High Court has recently arrived (I. li. R. 2G 
M. 369). 

Or A'LT, T. 1 — The words “ or the construction of a document, which 
consttuetion may affect the merits,” have been omitted, as they appear 
to be sufficiently cov'ered by the powder to refer any question of law’. 



NOTES ON SCHEDULES . 

SCHEDULE IV 

Tlio Committee Imvo ninemleil «, 'JJ of tlic Liinitotion Act 
an wbicU has hcen U\ tlu* Hi^U Courts; nnrnclj, tiie 

absence of any proMsion with regard to n de\olutioTi of inton st pffKKn ^ 
life ■where H tabes jdnee other%\ise than by reft'=-on of death. The s^'ction 
as amended will include not only cases in which a devolution of interes 
tabes place pouicnfc lilr owing to death but all^o to other cases iu wlnci 
such devolution occurs. 

The Code (s 312) contemplates the conlinnation of n sale of imn^ve- 
able property immediately on tlie expiration of the thirty days nllow'cd by 
Article 160 of the Limitation Schedule Hut the period allowed for an 
application to set aside a sale on the ground that the pidgmenl-debtor had 
no saleable interest tlierein is sixty’ days {article 172). The result is that 
in Some ProMneea tiic conlinnation of u sale is delayed for sixty days, 
whilst, in other Provinces, sales whieh have been already confirmed are 
liable to be set aside. Tiie Committee think that in the matter of limits* 
tion an application under s. 313 should be brought into line with on 
application under s 311 and they therefore propose to repeal article li- 
and to amend article 106 so as to include application^ under a. 313. 


REPORT OF THE SELECT GOMWllTTEE 

The following Report of the Select Committee on the Bill to consoli- 
date and amend the laws, relating to the Procedure of the Courts of Civil 
Judicature w’as presented to the Council of the Governor-General of India 
for the purpose of mnbmg Laws and Regulations on the 14th February . 
1908 — 


We, the undersigned Members of the Select Committee, to which the 
Bill to consolidate and amend the law’s relating to the Procedure of the 
Courts of Cml Judicature w’as referred, have considered the Bill and the 
papers noted m the appendix, and have now’ the honour to submit this 
our Report, with the Bill as amended by us annexed thereto. 

2, The Qhict feature of novelty in the Bill is the ro-aTrangement 
of the clauses and the relegation of minor provisions to a schedule which 
may be altered by High Courts. We find from the papers before us 
that this scheme has met with the approval of every local Government 
and of all the High Courts in India. In our opinion it wdll give a much 
needed elasticity to our judicial procedure and will enable minor defects 
to be remedied as they arise without resort to the Legislature, and \ve 
recommend it to the Council. We have introduced tw'o changes into 
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Pftrt X of till' l^ill rclfltinp to the nile*niith1ng j»o\\ers. In the finit 
place Me have pro\i(h‘(l that rulf> iinist be published before they arc 
made; the result will be tliat s. 23 of the (lencral Clauses Act will npply 
and that there Mill bo an cipportunity for the public to offer criticisina 
on anj pro|>osals for alterations of pn>cedure before those proposals arc 
finall} passed into law. We hn\o also made a change in the compo- 
sition of the Rule Committees. It has been suggested by more than 
one nuthont} that the interests of the Mofiissal Mere not sunicicntly 
represented on these Coinmittees as constituted under the HiU. We 
recognise the force of this criticism and have accordingly provided that 
there shall bo a Sabonlmnte Judge on each Rule Committee and that the 
Vakil or pleader on the Coinmittoe slinll be enrolled, but need not be 
practising, in the High Court, so that a Vnkil or pleader practising in the 
Mofu^sal will be eligible. We further recommend that the Bill shall 
not come into operation until the 1st January 1900, in order that the 
public and the profession may have an opportunity of making themselves 
familiar with the re-arrangement. 

3. We have carefully considered the criticisms on the Bill ns in- 
troduced and the changes which wo recommend are summarised below'. 
It will bo observ’cd that wo do not advise any departures of importance 
from the conclusions of the Special Committee which met at Simla during 
the past summer. That Committee had before it a mass of opinions 
from judicial and other authorities all over India dealing wdth every point 
of civil procedure, and they arrived at their conclusions only after a careful 
consideration of those opinions. Wo should not therefore in any case 
Iiave dissented from them without strong reason, but in our judgment 
those conclusions are right and W’c accept them. Since the Bill w'ns 
introduced it has been again examined and revised by some of our 
Colleagues and the criticisms on it have been digested in the Legislative 
Department. By these means our deliberations have been much ex- 
pedited, 

CLAUSES. 

Clouse 2 (2) — ^The definition of “ decree ” has been generally ac- 
cepted. 

Clause 11. — have restored the w'ord " former ” and have insert- 
ed explanation I on the suggestions of Sir Bhashyam Iyengar to remove 
a conflict of authority ns to the meaning of the expression " former suit." 

Explanation T' has been omitted. We think it is liable to miscons- 
truction and that the law is w'ell established apart from the explanation. 

Clause 22. — We have omitted clause 22 of the Bill ns introduced, 
as in our opinion it is unnecessary. We think that Sufficient provision 
18 made for transfers under the succeeding clause. 

Clause 23. — We have omitted the proviso w’hich compelled appli- 
cations to the High Court under the clause to be made through the 
District Court. This in our opinion merely duplicates applications and 
is undesirable. 

Clause 25. — Clause 25 of the Bill as introduced has been rendered 
unnecessarj' by the omission of clause 22. We have accordingly taken 
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it out and have put iti its pliu'c « tjcu* cIiuisl' tukinf; power for llie 
Oovornor-Genern! vn Counei! to transfer ciiseh from (Uic lligli Court to 
another under ceitain eiremubtances. We tlimk that tin* e.xercise of 
such a potter may bometiines he necessary and it hais keen brought to 
our notice that the aUsenee of any piovision on tlic point in the e.xlfitini* 
Codo has given rise to dillieulty The new clause jiroceeds on the ana* 
logy of s. 527 of the Code of Cniimial rmeednre, JK‘,)S. 


Clamc 54 The ttonis ' not heing ti decree for the enforcenieiit of 
a mortgage or eharge lm\e keen mmttvd m this ehuise and clfietthero 
in order to make it eleat that .i d.ei.a- for (lie }K,ym..nl of monct docs 
not mciuae a deciee for safe in eiiforceiuent of a mortgage or charge. 


Cfaiiae .id. Ut* thmk that ,\ vIveieedioMer, who has obtained nn 
mfmm attachment, should not he required to re-attach the property if 
ore (he determination of tin- uttaeiinienl he annliea for execution 
a amst the property, and we have alteu-d tins clauKc accordingly. There 
now he nnh one attachiuent 


have added a power to cxeeutc a decree hv appoint* 
n„ a leccKcr, on suggestions of the Advocate-Genera! of ^rndrfts.* 

restored s. 2Go of the existing Code. It hn*; 
to the vraeti‘‘ m pKoision m the Ihl( as introduced was opposed 

me prounoe. under which all partitions of hmd pnv- 

m, rexrnue to Government are cfTeetcd hy the rovenuenuthorities. 

mg open dae}hn«^ 4 iri carefully considered the provision us to break* 
be limited to dvveilini^T hji'e come to the concUiSKm that it should 
mmtod to dwell, ng-hooses ,n the oecupancy of the judgment-debtor. 

~Sub-elnusos (2) to (0) have been relegated to Rules (Or. 

debtLs'hayfbTeJi’‘brn3^ P»*ovisions as to the release of judgment- 
clause. Tlules and incorporated in this 


becauSe'^they^aSea?^ to^le omitted the words “ Military or Civil 
Self Covers every class of "prd “ pensioners “ of it* 

■‘w to cover pensions "v^ted oiii exemption 1ms been oxtonded so 
notified in tlfat, 

vemment O'^^tended at the request of the Go* 


CfoMse 01 .- 
or Sale in execution of a 


<v. — —''Ution of a decree attachment 

be released from attachment and shall substituted for the words 
execution of n decree *■ in order to mati habihty to sale in 

tends to piodwce which has been hy pomJaM"' “““ «• 

2'i oVr,!:: 

tta non-bU Mr.iurti« «>' W^tion of 

to put the mcoaning beyond.doubt. 
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(7rtw*r 79 (‘2| — Tins ^nn 1 ^: ^\r>s inxtpt‘'d !•> ?lir S' lort C'nnmntlw of 
1P93 and tliink il drstmlilo to havr ii in the Hill m nrdrr lo nvoid pos- 
fsililc doiilit 

Clatifc 0*J (1) — It has Im’ui htipgtsttd to hr 1i\ f-cvcrol nuthontics 
that T.joc.d (lovomtnrnts sliotild In’, ‘;iiipo^\rrcd to invest ConrtB «ubor. 
dinatc to Distriel Courts hiIIi ponir to fry eapes under Ihifl clause, and 
wc think that tins t.uj:gi‘slion Rlioiild he neetpted. The necessary words 
have hern n<lded . . 

C/dimr t*G (.'ll of the Mili hr intrrnliien'd has been omitted. The ease 
l.aw on till siitijett is huninenlH clear and eonsidernhlc objection has been 
taken to the Mib-clauK<‘ 

C/nnse 98. — The wording of the provibo has been altered; it now’ 
deals only with the decision on the fxiint of law* referred. 

Clause^ JOl. — Sub-elauf.e (1) (h) has been added , in order to give a 
right of appeal against the decision of the Court on a fipccial cane, this .is 
in accordance with the recommendation of the Special Comniitlee,' 
but appears to have been omitted from' the Hill by mistake, 

' C/<iH»e 107, Suh*clrtiise (1) is new. We think it desirable to have 
in the bodj’ of the Code a general provision about the powers of an Appel- 
late Court. , ^ ^ 

Clause 134 IS new It supplies an omission. 

CfoMSes 142 and 143 have been brought up from the Hulcs. We* 
think the}’ should be in the body of the Corlc. 

ChiMSf 144 — Sub-clause (2) has been added on the suggestion of the 
Gnlcutta High Court We agree that restitution ‘which may bo obtained, 
by application under this clause should not be made the subject of a 
separate suit. 


SCHEDULE I 

ORDER I. 

Tittles 1 and 3 —The words “ act or ” have been added .before the 
word “ transaction,’' , . „ , 

Rule 3. — ^This rule has been amplified so as to bring it into line with 
r. 1. ■ ' ' •’ ‘ • ■ • . 

Rule 5. — ^The w’ords " cauSc of action ” have been struck out." They 
have given rise to considerable difficulty in England. 

Rule 8.— We liave, on tlio suggestion of ,the Advocate-General of 
Madras. added tb& words;-' or for the benefit oT'”- after the w’prds " on 
behalf of.’’- " ,••,•••- . " , i 

- ‘ • *' 

• Ruf?.‘4 (8).— We have adopted the alternative dr^ft suggested by the^ 
Simla' Committee in their Report, f .. i ,.j 

C. Cv-E 


( 
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ORDER YI. 

Rule 18. — We linve Bubstitutcd the \\or(lH ** he hlmll not be per- 
mitted to amend as the cufle may lie ” for the words ** fiueh other to 

amend become void.'’ 


ORDER YII. 

Rufc 17 (1), — On the suggestion of the Ilritish Indian Assoeintion 
the word " account " has been Bubstituted for tlie word ’* hoolc.” 

ORDER IX. 

Rule 4.— We have struck out the provisions about limitation con- 
tamed in tins rule. These provisions uill he incorporated in the Bill to 
consolidate and amend the Limitation Act. 

Hide 13.— We think it necessary to provide, apeciallv for case# in 
applicant on^y to set aside the decree ns against the 


ORDER XX. 

nmeS cln^M. "" 

ORDER XXI. 

BriMsh'MifnTModation"''" "" '“'KR''"'’™ 

It •• havo hZn*'™'.”,'' nt the- Court whicli pnsswl 
another Court opinion a Court executing the decree of 

of the cLt wluch praed it®" 

that inserted in order to make it clear 

of mortgLe-dL^ees Th^ cross-claims apply to the case 

“ decree for makes it clear that the expression 

Code do not innhifte nionev ” and other similar expressions in the 

charge. ^ decree for sale in enforcement of a mortgage or 

from the Bill decided to recommend the omission of this rule 

and Btron° obje^e^ioiTh'as^he^lnh considerable criticism 

and the BriS^lTdit ArsSelaU S of Revenue 

cubed m this mle is cumbrona opinion the procedure pres- 

advantage from it. there would be little or no practical 

“ irregularity." We'' third? added after the word 

the present Code is defective f ®x>stmg law ns contained m JBl of 
fraud as a ground for settine aside « to refer to 
that an order on an application' bet* having led some Courts to bold 
ift, imhke an order made on an ^ ground for relief 

open to second appeal This Result ^wV i?" ^ 

ptolongation of these proceedings ^ involves a considerable 

R Qmgs, IS m our opinion undesirable. We think 
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that applications for the setting amik* of sales rIiouUI, bo far na thii pro- 
codun* npplicnhlo to <h*‘in is concerncth stand on the siinie footing whether 
iheN are hasod on tlie ground of irreguhiritx or on the ground of fraud. 

lltiicM {).'» and t»0. — We have slruck tjut the provision about limitation 
conluincd in these riile<« We agree with the Ilon'hle Mr. Justice Miller 
that it would he mort* appropriate to incorporate them in the Limitation 
Act, and we have suggested their ineorporntion in the Bill to amend and 
wiuRolidnte that Aet which is now before Council. 

ORDER XXII. 

Jt and 4 — Buies 3 and 4 have been amended so as to provido 
that if no application for substitution is made within tlio time allowed by 
law the suit shall abate. We have struck out the provision that the. Court 
may make an ortler declaring the abatement as in our opinion it is un- 
necessary and likely to give rit.e to difTicidty. 

Itulc C. — ^The provision as to ante-dating the judgment has been 
struck out and in its stead we suggest a provision to tlie effect that the 
judgment shall have the snine force and effect ns if it had been pronoun- 
ced before the death took place. In our opinion this is all that is required. 

ORDER XXXIY. 

Some of tile rulefi in tlie order have been redrafted. 

The Transfer of Propertv Act does not contain any provision for the 
passing of n final decree in cases where Tiaynient is made in accordance 
with the terms of the preliminary decree. This is in our opinion an 
omission and we have provided in rr 3 (i), 5 (1) and 8 (!) for the passing 
of final decrees in such cases. 

We approve of tfie proposal to repeal tlie provisions of s. fW Of fJio 
Transfer of Propertv Aet We think that those provisions liave worked 
eonsideralile liardship and are not really needed. The first part of the 
section enacts that a mortgagee sliall not bring the mortgaged property 
to sale othcrw’ise than by instituting a suit under s. G7 of the Act in so 
far as it precludes the mortgagee from selling the mortgaged property 
under a judgment unconnected with the mortgage-debt, it is in our opi- 
nion inexpedient; it is beyond doubt competent to a mortgagee to purchase 
file equity of redemption from the mortgagor by an agreement subse- 
quent to and distinct from the mortgage transaction, and w'e can see no 
reason why it should not he equally competent to him to have it sold in 
satisfaction of any claim w’hich -Ije-mny -have against the mortgagor iin- 
eonneoted w’lth the mortgoge. (KhiarajTnal v. Daim, I. L. U. 32 C, 
200; Lisle v. Rcciia. 1902, A. C. 401). In so far na it precludes the 
mortgagee from selling the property under a judgment for the mortgage- 
debt, It serves no useful purpose* We understand that the provision 
was enacted to prevent mortgagees from suing their mortgagors on the 
debt as such and in execution selling the mortgagor’s interest in the 
property; w’c, however, think that no sitcli provision was needed, seeing 
that under the law, as it stood prior to the Act, the Courts never 
allowed the sale of n hare equity of redemption under a judgment on 
the covenant (Syrd Emnn v. ifn/roomor, 23 W. R. 187; KhinTajmal v. 

Diem, I. L. R., 32 C. 296). 
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ORDER XL, 

4. — WV hrtve rinlnUtetJ lliK rule on tho liiu-> t f <«. I? (-1 t!»* 

Proviucul In5.ilrenc\ Act, 1007) Wt* think that th<' j'owtr to inipri-on 
receivers is too o-ide nnd should he omittoil. 


ORDER XLI. 

Huh' 24 . — W'c havt' j>trurk hut ihl- nito in our opinum it umhih 
restrictive. 


ORDER XLIIL 


Rule 1 . — We sugj:csi thut there 'should he ;ipj>vaU from onlers pro- 
nouncing judgment agamst a part} under Dr. VIII, r. 10, Or. X, r. -I. and 
Or. XVI. r. These ortlers oro under the pr»‘St'nt la« appe.Hhdde a'' 
decrees; hut ha\ing reganl to the definition of a decree in the Code the} 
would no longer he appealable in that way. and ue think it necessary' to 
make them appealable as orders We Iiave also given mi ap|H*aI against 
an order made under r 21 nf Or XI 


.dppfKdicc^j. — ^The forms have lu't'n amplified and, uhere necessary, 
redraft^ We think that, ns now settled they arc an improvement on 
the forms in the present Code 

H. EHLE RICHARDS. 
MADHO LAL. 

H A SIM. 

RASHREHAnY OHOSE. 

S. ISMAY. 

Mo. RAH TOO. 
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in rTorufion f*f Hrrrrr hoM nftrr Art V of IPOt cnnir into opr 
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to the Iliph Court unfirr i*. 022, C, I‘. Ovlo, 1882 (b. 115) to pet npide 
wle, held Ijv the rull Hmrli, I hut Act V of 1801, hns no retrospect 
effect, nnd does not apply to cxrcnlioii.pn>coe<lin"s conmicnccd be/ 
that Act cfliue into force,— ('hundrr v. .Ipnrbrt A'rMbrirt, 21 C. 0 
(14 C. m, 15 C. 750 find .081. 10 C. 207. ref erred to). This case 1 
been overruled bj Jntjodnnund v. .ItrmVn /.nf, 22 C. 707, F. B. 

\Mierc n District Judpe directed the ndininistmlors appointed under J 
gulntion VII of 1827 to <?rliver the property of the decenBod to one of \ 
rival claininntp, «ho wn« judicially declared to be the heir of the deccas. 
held that, BO lonp as the party apainst wlmm the decision in the matter 
the rival claims xva# piven lind a ripht of appeal, the order of the Judge u 
one which he could not make under the Bcpilation: and^ that being so, t 
High Court had power to interfere under this section. — T’Wirawbfinf v. I 
ludev, 10 B. 709 and 711*nofr. 

VTiere a District Judge rel> inp upon an unverified report from t 
Secrctnrv of the Bar Association framed and published the names of cert* 
persons m the list of touts, held that the ITiph Court may interfere in suci 
case under the wide powers of supcnntcndenco piven to it by the Char 
Act. — In re Siddcithjrar 7? oral, 4 C \V. N .10 

The jurisdiction which the CixtI Court, acquires upon a reference to 
under s. 5.5 of the Land Bepistration Act is that of a Civil and^ not of a T 
venue Court and its decision is subject to revision by the High Court. 
CmmafMf .Velufi v Fiffsiim. .1.5 C. 120: 12 C W N. 16; 8 C L J. 24 
Followed in Itamexirar fJinrfh v Singh, 35 C .571. 

An order grant inp a certificate under the Succession Certificate Act (V 
of 1889) on the applicant's furnish inp security is not subject to revision 
the High Court — Titti Dri*/.-orf v. /.rtf Chand, 10 B 700 

The High Court is completcnt to exercise revisionary jurisdiction 
civil matters tried by the Consular Court at Zanzibar —Tfho; a Sit>;i 
Tfoiaai Oulam, 20 B 480. 

No Court, other than a Court of Appeal or a High Court acting unc 
this section, can discharge nn onler of attachment issued by another Lou 
— KotoBherri v Knlniiherri, 4 M 131. 

The fact that a Court has misunderstood the effect of » document 
evidence does not constitute a ground upon which the High Court can int< 
fere in rexdsion under this section -^Danrath Hat v Sheodtn lint 16 A 
(1.5 A. 139, referred fo). 

A decision taking into consideration as evidence an unregister 
lease was set aside under this section —Gwra Nath v ChenhaBappa. 
B. 745. 

In the case of two self-contradictorj decrees made bv the low 
Appellate Court m the same matter, the High Court in the exercise 
‘ts revisional jurisdiction set aside the whole proceedings and rem^d 
'the case to the low’er Court for fresh decision: Astta Mohan v Sged Hal 
ftor, 19 C. L J. 9. 

The revisional jurisdiction W'ith which the High Court can ini erf e 
an order under 8. .10 of the Legal Practitioner Act is of a ve 
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COMMENTARY. 


The power given to the I/ocnl Govemnicnt by section iJGO of the old 
Code to make rules for the mnmtrnnnco of nttachod hvo-stock iq now 
given to the High Court hj s 123 (2) (6). Or. XXI, r -13, reproduces 
the old section 209, but U does not reproduce the provision ref]uinng the 
officer sttaching the proptrlj to net m nccordauco with the rules not* 
withstjinding the) inny bo mconsiFtcnt with the provisions of the section. 
S. 157 of the new Code keeps nhve the rules, Ac., mndc under tlic old 
Code, so far os the) ore con'i^tent «ith I he Cmlc of UK)3. There is 
nothing m the Code of 1903, ns distinguished from the onlers in the 
first schedule to the Code, which is inconsistent w’lth the rules issued 
under s. 2G9, though tin. re is i>n inconsi'-tenc) bclwccu the rules nnd Or. 
XXI, r. 43, Hut tlic High Court has power to niter lln> rules iii schedule 
I. This being so, it does not follow llmt because the rules made under 
the old Section arc inconsistent with the rules in the schedule, they are 
not consistent with this Co<le within the meaning of s 157 i3ut until 
rules are made by the High Court, the rules made under h 2G9 of tlie 
old Code are in force. He The District Muutif of Ttnivalitr (neferring 
officer); 87 M. 17 21 M. L J, 0.37 ■ 20 I. C. 775. 


In 6. 123 of the C. P Co<lc of 1008, there is legislative recognition 
that such suits na were inamtamahle m respect of debts at the time of 
the Common T.aw Procedure Act, 1852, ore still niaintainnhle m British 
India. The Indian Contract Act has not altered the law relating to the 
recovery of debts nnd linindntcd demands; P. i?. <C Co. v. B/ia^tcflnrfas, 
34 B. 192. 


129. Notwithstanding 'anything in this Code, any High 
Court cstahlislied under the Indian High Courts 
ed Act, 18G1, or the Gover7iment of India Act, 

inake rule* «« to 1915, may’ mate such rules not inconsistent 
pried with the Letters Patent establishing it to regu- 

late its own procedure in the exercise of its 
original civil jurisdiction as it shall think fit, and nothing herein 
contained shall affect the validity of any such rules in force at the 


commencement of this Code. 


[S. 652 PAEA. 3.] 


COMMENTARY. 


The italicized words w'crc inserted in the section by the Amending 

Act Xirt of 1916. 

This section corresponds to the third para, of s. 652 of the C. P. 
Code, 1882 with some modifications. 


Rules framed by the High Court regarding practice as to granting 
•cave to sue persons out of jurisdiction, m the Presidencj Small Cause 
Court, were held to bo vUra vires and void.— Ra/am Chctti %. Seshayija, 
18 M 236. 

Rule 516-A framed by the High Court so far as it authonses the 
Registrar or I^Iaster to grant leave under cl. 12 of the Letters Patent is 
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fipeci&I nature, and cannot be invoked except in furtherance of justice, 
Hari Gharan v. District Judge of Dacca, 11 C. L. J. 513. 

Effect of Delay In presenting Revision Petition. — ^Where an order 
was sought to be revised, under this section by a petition presented more 
than 8 months from the date of the order and after five months of in- 
excusable delay, there is no sufiScient reason to excuse the delay; Vaz- 
halcuttia v. Mamnu Kutii, 24 I, G. 56. 

The High Court interfered on revision although the revision petition 
was filed after a long delay, directing the petitioner to pay the costs of 
the opposite party; Nur Miah v. Chandra Mohan, 23 I. G. 939. 

The High Court will not revise an order made more than three years 
ago, unless it feels that by interference complete justice can be done to 
both the parties; Asita Mohan v. Syed Habihar Batul, 19 C. L. J. 9: 
22 I C. 801; Yagnaswami Atyar v. Chidambaranatha, (1022) M. W. N. 
130: 65 I. 0. 732. 
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ultra vires. — Laliteswar Singh v. Rameswar Singh, 34 C. 619: 5 C. I*. J. 
405: 11 C. W. N. 649. 


No rule of the High Court can add to or modif}’ the conditions and 
limitations laid down in the Limitatiou Act. It is true that the Court 
has the poM’er of making certain rules given by this section, and those 
rules must be consistent with the Code. But there is no poucr to frame 
a rule modifying any rule or mode as to computation of limitation pres- 
cribed expressly or bj' necessary implication in the Limitation Act. — 
Ckuni Lai v. Lahyabhat, 32 B. 14. 9 Bom. L. R. 1138. 

Power of High Court to make rules regarding counBel’s fees — ^Resolu- 
tion not published in the Gazette — Clark v. Cable, A. W. N. (1905), 83. 

When a summons forwarded by registered post, under r. 107 of the 
Bombay High Court Rules (Original Side), is tendered to, and refused 
by the defendant, he refuses it at his own risk. Where he disputes the 
actual delivery or tender of delivery, it is a mere question of fact, and 
the onus is on him; Roopchand v, Hajee Hussein, 16 Bom. L. R. 204: 
24 1. C. 437. 


The provisions contained in rule 725 of the Bombay High Court rules 
deal with the deposit of security in all appeals from the original jurisdic- 
tion of the High Court, and are inconsistent with the provisions of Or* 
XLI, r 10 of the C. P Code and accordingly’ by virtue of s. 1^ of the 
C. P. Code, Or XLI, r 10, does not apply; Bchram Jung v. Haji Sultan 
All, 37 B. 572: 14 Bom L. K. 1106. 


S 129 provides in respect of High Courts established under the 
Indian High Courts Act and by Letters Patent, “ nothing herein con- 
tained shall affect the validity of any sucli rules in force at the commence- 
ment of this Code.” It is therefore obvious that the new Code of Civil 
Procedure has nothing to do with a matter governed by old rules in force 
before 1909; In re a Vakil’s application, 37 C. 853 (855). 

130 . A High Court not established under tlie Indian High 
Courts Act, 1861, or the Governviefit of India 
Act, 1915, may, with the previous approval 
of tlie Local Government, make with respect to 
any matter other than procedure, any rule 
which any High Court so established niight» 
under section 15 or section 107 respectively of those Acts, make 
with respect to any such matter for any part of the territories under 
its jurisdiction which is not included within tlie limits of a Presi- 
dency-town. [S. 652, PARA, 2.J 

This section corresponds to the second para, of s. 652 of the C. 
P. Code of 1882, with some modifications. 


Power of other 
Hish Court! to 
make rule! a* to 
matter! other than 
procedure. 


The words “or the Government of India Act, 1916," w'cre inserted 
by the Amending Act XIII of 1916. The words “ or section 167 respM- 
lively of those Acts “ were substituted for the words “ of that Act uy 
the same Amending Act. 

The word “ approval “ was substituted for tlic word “ sanction 
by the Repealing and Amending Act XXIV of 1017, Sch. I. 



PART IX 


SPECIAL PROVISIONS RELATING TO THE CHARTERED 
HIGH COURTS. 

116 . This p.irt npplics only to High Courts which are or 
p«rt to apptf ontjr mav hcrcnftcr be established under the Indian 

nigli Courts Act, 1801. [S. 031.] 

This section com-spondR to section C31 of tlio C. P. Code, 1882: 
mntorifll change has been introduced in this Rcction. 

117 . S-ave ns provided in this Part or in Part X or in 
ippiic&tion of rules, tlic provisioos of this Code shall apply 

to Hich Court!, (q g^icb High Courts. [S. 632.] 

COMMENTARY. 

This section corresponds to section 032 of the C P. Code of 1882. 

0 changes introduced in this section are the substitution of the word 
for the word “ except ” and the words “ this Part or m Part X or 

rules,” for the words " chapter and in section 052 " and tho insertion 
the word '* shall ” before tho word “ apply.” Section 0.’52, of tho old 
le related to the power of tho Higli Courts to make subsidiary rules 
procedure. 

By the terms of this section the Code is made applicable to the 
?h Court; and Or XLIII, r. 1 gives right of appeal from an order, 
ising to set aside an order of dismissal made under Or. X, r 8; Mathura 
tdari v Horan Chandra, 23 C. L. J. 443 

Clause 15 of the Letters Patent for the High Court of Judicature at 
dras, which allows an appeal to tho High Court from the judgment 
one Judge of that Court, is controlled by s. 629, C. P. Code, 1882 
- XLVn, rr 1, 9) which provides that an order of a Civil Court roject- 
an application for review of judgment shall be final — Achaya v, 
navelu, 9 M 253; Bombay and Persia Steam Navigation Co v, S. 8. 

'ri, 12 B 171, and Auhhoy Churn Shamant v Lochum, 16 C 788 

Under s 104 and s 105 read with s, 117 of the C P Code, no 
eftl lies, under section 10 of Letters Patent for tho High Court for 
N W Provinces, from an order of a single Judge^ refusing an applica* 

1 for leave to appeal in forma pauperis. — Danno Bibi v. Mehdi Husain, 

375, (9 M 2,53 and 447, followed; 9 C 482, distinguished) 

This section makes the provisions of Or XLT,^ r, 10 applicable tc 
h Courts, in insolvency coses; Lakhipriya v Baikishore, 43 C, 2*^3: 

3. W. X. J40 (27 M. 121 not followed). 
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131. Knlcs iiinflo in accnninnce wifli vrction 120 or ficction 
ion l>r |MiMi«hrH in llio rSnyolfo of India 
^^nirial OazoJIo, a*? thp case may 
In*, and ‘shall from llio dale of piddicntion or 
from such otlior date mn\ U* vjn'rifipd ha\r the force of 
law. ' [S. fiW, PAHA. 4. 1 

Tint eectif)n c\>m'i.p<)ndR l»» tin- fdiiitli pnrn of h of the C. J*. 
Code of 189*2. .SVr. 10 Horn 1. U ondvr » 1*20. 
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[Stci. 118&n9. 


118 . Where any such High Court, considers it necessary 
that a decree passed in the exercise of its 
original civil Jurisdiction should be executed 
before the amount of the costs incurred in 
the suit can be ascertained by taxation, the Court may order 
that the decree shall be executed forthwith, except as to so much 
thereof as relates to the costs. 


Execution of de> 
cree before ascertain- 
ment of costs. 


and, as to so much thereof as relates to the costs, that the 
decree may be executed as soon as the amount of the costs 
shall be ascertained by taxation.- ' [S. 634.] 


COMMENTARY. 


This section corresponds to section 634 of the 0. P. Code, 1882. 
No material change has been introduced in this section. The ^ word# 
where any inch have been substituted for the word “ whenever the 
word passed has been substituted for the word “ made ” and the word 
executed has been substituted for the word “ enforced. 


119 . Nothing in this Code shall be deemed to authorize any 
Unauihorixed otr- pcrson on behalf of another to address the Court 

. ' -- i-i-- -A 

son* not to address 
Court. 


m the exercise of its original civil jurisdiction, 


or to examine witnesses, except 


where the 


Court shall have in the exercise of the power conferred by its 
charter authorized him so to do, or to interfere with the power 
of the High Court to make rules concerning advocates, vakils and 
attorneys. [S. 635.] 


COMMENTARY. 

This section corresponds to s. 635 of the C. P. Code, 1882, with 
these exceptions that the word ivherc has been substituted for the nor 
when ■’ just after the word " except ” and the word “ ordinary 
occurred in the old section before the words “ original civil jurisdiction 
has been omitted. 

The Buie of Court, dated the 22nd May 1883, authorising legaj 
practitioners in certain cases to appoint other legal practitioners to noiQ 
their briefs, and appear in their place, w^ns passed to facilitate the 
of tho Court and for the convenience of the pleaders practising 
and w^as fully wdthin the pow'eis conferred upon the High Court by a. 6^^' 
C P Code, 1882 (s. 119 ) — Matadm v Qangahai, 9 A. 013. 

Reading together sections 7 and 8 of the Letters Patent for the 
High Court and ss. 2 (s, 2) 36, (Or. HI, r. 1), 39 (Or. Ill, r. 4) and 
fs. 119) of the C. P. Code, 1882, an Advocate on the rolls of the Court csm. 
for the purposes of the Code, perform on behalf of a suitor all the dutiea 
that may be perfoimed by a pleader, subject to Ills exemption m the 
matter of a vali*alatriania, and to any rules w'hich the High Court mft,' 
make regarding him . — Baifhtawar Singh v, Sant Lai, 9 A. 617i 



PART XI 

MISCELLANEOUS. 

132. (1) Women who, according to the customs and 

Exempiion ot cer- maimets of the country, ought not to be com* 
tain vromen from pelled to appear in public shall be exempt from 
perjona appearance, personal appearance in Court. 

(2) Nothing herein contained shall be deemed to exemjt 
such women from arrest in execution of civil process in any 
case in wdiich the arrest of women is not prohibited by this 
Code. [S. 640.] 

COMMENTARY. 

This section exactly corresponds to s. 640 of the C. P. Code ot 
1682. The old section has been reproduced without any change of 
language. 

S 56 prohibits the arre&t or detention in the civil prison of a woman 
in execution of a decree for money. See notes under that section. See 
also Or. XXVI, r. 1, which provides that a Court may issue a commission 
for examination of witnesses who are exempted under this Code from 
attending the Court. 

As to examination on commission of woman in criminal cases, 
the article in 16 C W. N. 232n. 

Privileges of Pardanashin Women, — In an application for the 
examination of a pardanashin lady under commission, the question is not 
whether the lady, who does more or less appear in public, should be made 
to appear in Court, but whether the Court ought to compel her to continue 
to appear Held, that the Court should not force into public gaze, ® 
woman^ who may have gone outside the Parda, and who may have 
ed against the rules of her class — Mohesh Chunder v. ManicTi hall, 26 
C. 650 : 3 G. W N 751; Ghamatkar Mohiney v. Mohesh Chunder, 3 
C W. N 750 26 0. 651-note; Pravat Kumaree v. Opurba Kisaen, 3 

OWN 753 Sre also, Kisto Mohun v. Adarmoney, 2 Hyde. 88. 

A plaintiff applied under this section, for issue of a commission for 
the examination of three female witnesses on the grounds that one was 
in mourning and therefore, according to custom, was not to leave her 
house for two or three years; the other was too old, sickly, and physically 
unable to attend the Court; and the third was about to go upcountry, 
and could not stay in Bombay until the hearing. Held that the circum- 
stances alleged were not such as to justify the issue of a commission. — 
Ruaiomji Fratnji v Banoobai, 14 B, .584. 

Exception from arrest on process of execution does not extend to ah 
women of rank, but is limited to the women “ who, according to the 
customs and manners of the country, ought not to be compelled to appear 
m public. ”—£)arj> v. Middleton, 8'W. R. 288. 
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The High Court lifts the f>n«pr (*f innhing mica for the ndmiesion of 
pleaders to practise in llie IJoinbay Court of Small Causes, and the 
Bombay Court of Smnll Causi'**. under section of the Presidency Small 
Cau«e Courts Act (XV of 1&S2), nlso has the power of making similar 
rules «Uh the sanction of the High Court — fn re Pleaders of Botnhatj 

uiph Covrt, 8 n. ia'» (p. iru). 

A vakil of the IHph (’ourt hns im right to file warrant of attorney 
before a Judge sitting on the Original Side of the High Court, in respect 
of an application prnjing for the removal of a suit pending before the 
Midnapore District Court In itself in its extraordinary original civil juria- 
diction. The C. P. Code, of ItKiS has notfiing to do with a matter 
gOTcmed bv old rules in force before 1000 . — In re T'olkif's fliinficafton, 87 
C. 653. 

120. The following provisions shall not apply to the High 
PrcriiioBt net Bp. Court in tlic cxprci'^o of its original civil jiiris- 
in*\riSn^ namely, section*; 10, 17 and 20. 

tiril or {n.oU,nt fSS. 638, 639.] 

n>ritdict!on. 

COMMENTARY. 

Sub*section (1) of this section eorresponds to the first part of 
« 638 of the C. P Code of 168-J. The latter portion of the first part of 
«. 638 of the old Code, has been omitted and reproduced in Or. XLIX, 
rule 3, with eome inoiiificationB 

The other provisions relating to tlic chartered High Court 6 are to be 
found in Or. XLIX 

Sub-section (2) of this section by which it was provided that nothing 
la this Code shall extend or apply’ to ,nny Judge of a High Court in the 
exercise of jurisdiction as an insolvent Court has been repealed by the 
Presidency Towns Insolvency Act III of 1009, a 127 
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In Ihe cnpc of nn iminftrricd pr! of wmo 12 ycnrn of ngo, without 
any distingulaliM rnnlc or ffnlloTi, Iml belonging to thnt cIoba of Hindu 
society, the frmnie mpmbrrn of whtrb never go out in public, it wab 
held that rhe wna entitled to (be privileco even (hough it wna CBRCntinl 
to have her testininny in n rn«e recorded by the .Ttidjic himBclf nnd that 
her tcRtimonv should be (aVon out rf Court under suit able preenutiona. — 
3fain(j(h Singh v .Vortn Kmr. 21 W It 87/5. 

S. 132 of (he C P Code eovera the rntie of n Hindu Indv of (ho class 
and position in soeielv of the defendant vehn hna abandoned entirely the 
protection of (he Pvrdn Kuril a lady claimini: the privilege ought not to 
he made to pay the cn«la of (he rommiB«ton but tbc costa of the com* 
mission will bo (be costR in (be e.ause; Elian ifoirph Cohen v Jyoitna 
Ohoihal, 22 C. W’ N H7 -13 C -132 

On the contention of the defendant (hat his witness, a pardonashm 
lady was entitled to bo examined on commission at a place of her own 
choice^ or where she happened to be at the time of the issue of the 
commission. — Hpfd, that she had no nueh right, fThifipati Roi/ v. Dharanf 
Mohan, 48 C, 448. 

Privileges of pardfluashni ladies, when attending Court, in palanquin 
>8 witnesaps, considered. The neneral rule is that the Indy should be 
admitted in the Court in ber palanquin nnd give lior evidence in it after 
being properly identified — 7?onfrm Banu v, ffrtherfa, 1 B. Tv. R. S. N. 5. 

The examination l>y commission of a pardanashin woman is not 
necessary where she can be examined in Court, in a pnfti, or otherwise, 
Mo* identification. — Nunrtit Banna v, Mahomed Sayrm, 18 W. R. 

Where a Jrnbomednn Indv of position residing within the town, in 
^mch a Court hold its sitting, was willing to admit the Court to an inter- 
yiew at her own residence, the Judge was held to have done wrong in 
insisting upon her personal nppenmneo in Court , — Zohurutollah v, Asal- 
oodeen, 15 W. R. 129. 

The provisions of s 132 of the Code, are not restricted to the 
lamination of witnesses. They apply also to parties to suits or procced- 

before the Court; Rahmalunninita Brqxtm v. Ahmed Husain, 11 LC 


133. (1) The Local (rovernment may, by notification in 

Exemption of other tlio local official Gazctto, cxcmpt from personal 
ps«on,. appearance in Court any person whose rank, 

the opinion of sncli Government, entitles him to the privilege 
01 t^xemption. 

(2) The names and residences of the persons so exempted 
shall from time to time, bo forwarded to the Hiffh Court by. the 
hiocal Government and a list of such persons shall be kept in 
s«ch Court, and a list of such persons ns reside within the local 
hmits of the jurisdiction of each Court subordinntc to the High 
Court shall he kept in such Subordinate Court. 



PART X 

RULES. 

121 . The rules in the Krst Schedule shall have effect as 
if enacted in the body of this Code until an* 
Effect of rules in or altered in accordance with the provi- 

F.r.t Schedule. .jons of this Part. [New.] 

COMMENTARY. 

This section is new. The object of the distribution of the provisions 
of the Code between its body and the rules and the advantages 
distribution will be found in the report of the Special and Select oi 
tnittees. 

Under section 192 of the Madras Estates Land Act (I of 1908)(_the 
provisions of the C. P. Code applied to the presentation of ^ 
suit under the Estates Land Act under s. 121 of the C. P. ’ 

the rules in the first Schedule have effect as if enacted in the body oi 
Act. Order IV, rule 1, provides that every suit shall be .t' 

presenting a plaint to the Court or such ofiicer atf it appoints , 
behalf. It is therefore open to the Collector to appoint an officer to 
plaints may be presented but this was not done; therefore presenta lo 
of plaints to Head Clerk, who is not authorized to receive plaints, is no 
valid, The Receiver of the Estates v. Suraparazu, 38 M. 295. 

122 . High Courts established under the Indian High Courts 
Act, 1861, or the Government of Indio Act, 
certain 1915, and the Chief Courts of the Punjab and 
mike rule Lowcr Burma, may from time to time after 

previous publication make rules regulating tneir 
own procedure and the procedure of the Civil Courts subject to 
their superintendence and may by such rules annul, alter or add 
to all or any of the rules in the Pirst Schedule. [Nrw.J 

COMMENTARY. 

The italicized words were inserted in the section by the Amending 
Act Xm of 1916. 

Sections 122 to 128 excepting s. 125 provide for rules to be 
by Chartered High Courts for regulating their own procedure arm tnc 
procedure of the Civil Courts subject to their superintendence, e.ff., Court.s 
subject to their appellate jurisdiction. S, 128 says that these rules nu'**' 
not be inconsistent with the provisions in the body of the Code. 

The High Court has power to alter, amend and add to rules of pro* 
cedurc laid down in the Code of Civil Procedure according to e. I*-*-* 
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(3) Where any persons so exempted claims the privilege of 
such exemption, and it is consequently necessary to examine him 
by commission, he sliall pay tlic costs of that commission, unless 
the party requiring his evidence pays such costs. [S.641.] 

COMMENTARY. 

This section corresponds to s 641 of tlie C. P. Code of 1882, with 
this modification tliat the words, “ and rnay, hij UJ:c notification, ivith^ 
draw such privilege,” which occurred in para, 1 of the old Code, 'have 
been omitted. 

A Rajah instituted a rent- suit through an agent The Deputy Collec- 
tor cited the Rajah himself to appear and be examined. He excused 
himself on the ground of the privilege under this section, and petitioned 
that the evidence of his general agent might be taken. The Deputy 
Collector dismissed the suit, holding that the Rajah himself was bound 
to obey his citation. Held that ihe Deputy Collector w.as bound to 
receive the evidence of the general agent, and that the Rajah who had 
the privilege which he claimed, was not bound to attend. — Jnggut Indttr 
Banwaree v. Soorjacoomar, JIarsh. 627. 

134. The provisions of sections 55, 57 and 59 shall apply, so 
Arre»t other than j^s mav he, to all pefsons arrested under 

this Code.' [New.] 

This section is new. It has been added to supply an 
S. 55 relates to arrest and detention in execution of a decree. S. 5/ 
relates to subsistence allowance and s. 59 relates to the release of tne 
judgment-debtor on the ground of illness 

135. (1) No Judge, Magistrate or other Judicial officer shall 
Exemption from liable to arrest under civil proce.ss while 

•rreit under civil going to, presiding in, or returning from, nis 
Court. 

(2) Where any matter is pending before a tribunal having 
jurisdiction therein, or believing in good faith that it has such 
jurisdiction, the parties thereto, their ' pleaders, muklitars, 
revenue-agents and recognized agents and their witnesses acting 
in obedience to a summons, .shall be exempt from arrest under 
civil process other than process issued by such tribunal for con- 
tempt of Court wliilc going to or attending such tribunal for 
the purpose of such matter, and while returning from such 
tribunal. 

(3) Notliing in sub-section ( 2 ) .shall enable a judgment- 

debtor to claim exemption from arrest under an order for imme- 
diate execution or wliere such judgment-debtor attends to show 
cause why he sljould not be committed to prison in execution of 
a decree. [S. 642.] 
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it has no powfr to niter the period of llmitntion provided hy the Limitation 
Act; Madan Gopal v. ,^f<ihrn linm, 102^1 L. PO. 

S. 5 of the Limitation Act, no it stnnds, docs not extend to npplica* 
tions to set n»ide (x partr decrees, hut it is within the po'vrrs of n High 
Court acting under s. 122 of the C I*. Cotle to frame n rule making its 
provisions applicable to the periods of limitation prescribed in that Act 
for presenting applications of this nature; Smntnafai Oountlnn v. Pa/ani 
Oeundan, 32 I. C. P75 


123. (11 A Commiltco, lo be cnllcd (be Rule Committee, 
Ccnitihjtion of constituted at the town tchich is the 

Rai« Committee* in fi5f/of /j/ofc of sitting of cock of thc High Courts 
certain province.. rcfcrrcd to in scction 122. 


(2) Each fiticli Committee sbnll consist of (be following per- 
sons, namely : — 

(а) tlirce Judges of the High Court established at the town 

at wltieh sucli Committee is constituted, one of 
whom at least has screed as a District Judge or (in 
the Punjab or Buriha) a Divisional Judge for three 
years. 

(б) a barrister practising in that Court, 

fc) an advocate (not being a barrister) or vakil or pleader 
. enrolled in that Court, 


id) n Judge of a Civil Court subordinate to the High Court, 
and 


(e) in the towns of Calcutta, Madras and Bombay, an 
attorney. 

(3) Thc members of each such Commitee shall be appointed 
by the Chief Justice or Chief Judge, who shall also nominate 
one of their number to be president : 


Provided that, if the Chief Justice or Chief Judge elects to 
be himself a member of a Committee, the number of otlier Judges 
appointed to be members shall he two, and the Chief Justice or 
Chief Judge shall be the President of the Committee. 

(4) Each member of any such Committee shall hold office for 
Buch period as may be prescribed by thc Chief Justice or Chief 
Judge in this behalf; and whenever any member retires, resigns, 
dies or ceases to reside in the province in which tlie Committee 
was constituted, or becomes incapable of acting as a member of 
the Committee, the said Chief Justice or Chief Judge may appoint 
another person to be a member in his stead. 
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COMMENTARY. 

Altcrallons made In the Section.— This Rcction corresponds to 
I. &12 of the C. 1\ Oxln of IK‘^2 The first part of tliis section Ims been 
reproduced exnctU froM) I lie old C\«l<' 

Sonic clianpfB h.ive hofn inln»duce<l in siib-Bcction (2): The words 
“and CTctpl Hi pron'drd ht/ $ ,^.^7 A. suh-irc. 5, end fl. Q56 and 643, 
hare been omitted, ntid th^ wonls " othrr than pwrett laiurd btj tuch 
fnhuniif for confroipf of (\nitt, ' hfl^e hci n innerted after the words *' civil 
process,*' to gi\o elTerf to the drrision in -1 H I. It O C f>0, noted below. 

Sub-section (3) is ne« It is nn except ion to the generni rule laid 
do^ in sub-sec. (2) It provides that the jiidpincnt-dobtor will not be 
entitled to exemption from Hrre«t. «Iien an onler for immediate execution 
is made under Or XXI. r II (1); or when he appeara before the Court 
in obedience to a notice rallinp upon Iiim to appear and show cause 
against Ida arrest and detention, under Or XXI, r 37 (I) 

'* While going to or returning from."— This section seems to be defec- 
l^e in as much as it simply s.a}s " trhdr going to or reluming from '* 
Y*® Bection would have been more clear if the words, " home or place 
of residence ’’ had been added after those words, as has been pointed out 
in 32 A. 3 p. 7, 

Exemption from Arrest. — ^Yhere a defendant in a suit in the High 
wurt was arrested in rxociitinn of a decree of (be Calculfa Court of Small 
Causes while attending before nn nrhitmtor appointed by the High Court, 
to tate a reference in the suit, it was held tliat he was privileged from 
Buch arrest while so attending, and tliat tlie High Court had power to 
direct his release from custody. Small Causes Courts in the Presidenc}' 
ore subject to order and control of tho High Court , — In the matter 
"/ ^uggestur liou 3 C. L It. 170. See also, In re Amrito hall Day, 1 
C. 78. 


Where a witness was arrested in execution of a decree, and the cir- 
cumstances under which the arrest had taken place sliow'ed the absence 
w a honafide belief on bis part that his attendance in Court was required 
for the purpose of giving evidence in the case in which he liad been 
^bpoenaed, the Court refused to allow his claim to privilege from arrest.— 
Wooma Chum v. Tei7, 14 B. L. It. Ap. 13. 

. Held that, on the facts slioxvn in the affidavit, the prisoner was 
privileged as a witness at the time of his arrest.— /n the matter of 
Amrito Lai, 1 C. 78. 


Where a native of Patna came from Calcutta to Ifadras on 24tb 
October on account of a suit pending, in wdiich he w'as plaintiff, and the 
case having been adjourned on 27tli October for seven weeks, remained m 
Wadras on account of the suit, and was arrested on lOtli November, 
held that he was privileged under s G43 of the C, P. Code, 1882 (s, 135). 
re Bha Btix, 4 M. 317. 


. A party against whom a writ of attachment for contempt has been 
‘SBued is not entitled to his right of privilege from arrest, wdule proceeding 
w Court or leaving Court on the hearing of his suit.-^oan v. Carter, 4 
R. 0. C. 90. 


C. p. C .— 50 
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(5) There shall be a Secretary to each such Committee, who 
shall be appointed by the Chief Justice or Chief Judge and shall 
receive such remuneration as may be provided in this behalf by the 
Governor-General in Council or by the Local Government, as the 
case may be. ^ [New.] 

COMMENTARY. 

The words " the toun whicli is tlie usual place of sitting of each of 
the High Courts referied to in section 122 ” in sub-sectioa (1) ^ere 
substituted for the words each of tlie towns of Calcutta, Madras, 
Bombay, Allahabad, Lahore and Rangoon " by the Amending Act XIII 
of 1916. 

The provisions of ss. 122 and 123 of the C. P. Code have no applic.i- 
tion to the Patna High Court. The fact that the rules made by the* 
High Court were not submitted to any Rule Committee and that no Rule 
Committee is in existence in Patna would make those rules ultra Tire*; 
Rajindra KIbIiotc v. Kamahshya iSfajam, 3 Pat. L. J, 719: (1021) Pat 9/. 

124. Every Rule Committee shall make a report to the High 

Court established at the town at which it is 
porM^HVeh cJurT Constituted dn any proposal to annul, alter or 
add to the rules m tlie First Schedule or to 
make new rules, and before making any rules under S. 122 the 
High Court shall take such report in consideration. [New.] 

125. High Courts, other than the Courts specified in s. 122, 

Power of other Gxercise the powers conferred by that 

Hifh Courts to make scction in such manner and subject to 
'*“***' such conditions as the Governor-General m 

Council may determine : 

Provided that any such High Court may, after previous 
publication, make a rule extending within the local limits of its 
jurisdiction any rules which have been made hy anv other High 
Court. ‘ [New.] 

COMMENTARY. 

" Any rules vhlch have been made by any other High Court." — The 
general rules and circular orders of the Calcutta High Court govern the 
procedure of mofussil Courts m the province of Behnr and Orrissa. 
Although these rules liave not been published by the Patna High Court, 
the rule by which they w’ere extended having been published, the orniBsion 
to publish the entire body of the Calcutta Higli Court Rules and 
orders was not material under s. iS.'j proviso, C P. Code; Ram Chrttidrvia 
Pranad v, Rnwi Nhraj} Lai, 2 Pat. L T. 4.> : 01 I C. OGG. 

126. Rules made under the foicgong provisions shall be 
RuUi tubiect to subject to tlie previous approval of the follow- 

»»net5on. Jpg authorities, namely : — 



786 


CODE Of CIVIL PROCEDURE 


[Sec. 153. 


An ca; parte dccrco was passed^ by the Sub-Judge of Benares against 
the judgment-debtors who were residents of Bombay. They applied to 
have it set aside and for that pui-pose they came up to Benares from 
Bombay. Their application was dismissed and after returning from the 
Court they proceeded to the Benares railway station and were seated in 
the train with tickets to Allahabad when they were arrested in execution 
of that ex parte decree : Held that they were not exempted from arrest, 
ns they were actually on their way to Allahabad which is not their home; 
Ardshirfi Framji v. Kalyan Das, 32 A. 3 p. 6:6 A. L. J. 912. (4 hi. 
317 not approved; 14 B. L. B. App. 13 ref erred to). 

“ Parties thereto, their pleaders, etc.” — The general rule that a party 
to a suit is protected from arrest upon any civil process while going to 
the place of trial, while attending there for the purpose of the cause, and 
while returning home, applies to a defendant to a suit, under the summary 
procedure sections of the Civil Procedure Code, who has not obtained 
leave to appear and defend, and who, therefore, cannot be beard at the 
trial. Questions as to the privilege of exemption from arrest, in the 
case of persons arrested under writs issued from the Small Cause Court 
in Calcutta, must bo governed by the Bnglish law, and not by s. 642 of 

the G. P. Code, 1882 (s. 135). — In the matter of Surendro Nath, 6 C. 
ina ' ' ' 


Where an insolvent having been discharged from jail was immediately 
arrested on a warrant obtained by a judgment -creditor', held that the 
insolvent was not privileged from arrest as being on his way back from 
Court.— Samorapuri v. Barry & Co., 13 M. 150 (8 M. 97, overruled). 

Section 042, C. P. Code, 3882 (s. 135) only protects an accused 
person while he is attending a Criminal Court, from arrest ‘ under that 
Code. Held, therefore, where a person, who had been convicted by a 
hlagistratc, and had been fined, was arrested in execution of the process 
of a Revenue Court while waiting in Court until the money to pay such 
fine was brought, that such person was not protected from such arrest 
Y glj® provisions of that section.— Empress of India v. Harakh Nath, 4 


A defendant in a suit summoned by, and examined as a witness for, 
the plaintiff is entitled to protection from arrest on civil process during 
the time reasonably occupied in going to, attending at and returning 
from the place of trial. — Appasamy v. Oovindan, 4 Mad. H- C. 145. 

A defendant who appears in Court to defend his suit is exempt from 
a^est under s 135 of the C. P. Code; Odayania7igalath~Appanni v. lehak 
Maccadam, 37 M. L J 435: 43 M. 272. ^ 


A pleader while acting in his professional capacity is protected from 
arrest. — Bojendro Narciin v. Ghunder ilfohun, 23 G. 128. 

Arrest under civil process of a ^rofussil Couit on Sunday is legal in 
UuB country —Anonym OKS, 4 Mad. H. C. Ap. 62; Abraham v. Queen, 1 
O. L. B. A. C. Cr. 17; Qraseman v. Gardner, 3 W. R, Bco. Ref. 2; and 
ParamBhook v. Bashecd Ooddowlah, 7 Mad. H. C. 285. 

^ Appeal, — Where judgment-debtor arrested in execution of a decree 
claims exemption from arrest under this section, but tlio exemption is 
not allowed, the order is one under s. 47 and is nppoolnblo; Oobindasamy 

A- 
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tn) if tlip rnlo nindo liy n Hiph Court c‘<lal)lishc(l, under 
llu' Indian Illpl! (’nurt« Act, 18GI, or (he Govern- 
virnt of /iidiVi .frf. Hilo, lo the approval of the 
authority prc'^rnlK'd hy f/ir proviso io section 107 
of Ihr tatter Art for nilo‘5 made under that section; 

(h) jf the riite m made lo any other High Court, to the 
npprnrnf of the I/ocal (hoernmeut. [Nrw.] 

COMMENTARY. 

Amendments to (he Section.— Thr won! npproMiI " m the bccfjon 
substituted for tlie wont “ mnrtion ' uliercvrr it occurred in the 
section by the Amend itif- Art XIII of iniO 

The wonli ** or tin* (in\erninent *>1 Irnlln Art, lUl.’i,' were lllBcrted 
by the Amending Act XIII of lUlO 

The wonls " the proxibo to beet ion 1 07 of the letter Act ” were sun* 
stnuted for flie wordR “ siTtion lA of thiO Art " b\ the same Act. 

127. Rules so made and approved alinll Ikj published in the 

PnWicbiJoii Hazette of India or in the local ofticial Gazette, 

rules. as the case may he, and shall from the date of 

puhlicntinii or from siicli other date as may be 
specified have the same force and effect, within the local limits 
of the jurisdiction of tlic High Court wliich made tlicm, as if 
fnoy had been contained in the First Schedule. [New.] 

, Jhe word " npproved ” w-aa substituted for tlir word “ sanctioned " 
by the Bepenling and Amending Act XXIV of 1917. 

128, (1) Such rules shall he not inconsistent with the pro- 

_ visions in the body of this Code, but, subject 
folt* mVy proTiS.’'*' thcrcto, may provide for any matters relating 
to the procedure of Civil Courts. 

(2) In particular, and without prejudice to the generality 
of the powers conferred by sub -section (1), such rules may provide 
for all or any of the following matters, namely : — 

(a) the service of summonses, notices and other processes 
by post or in any other manner cither generally or in 
any specified areas, and the proof of such service; 

(h) the maintenance and custody, while under attachment, 
of live-stock and other moveable property, the fees 
payable for such maintenance and custody, the sale 
of such live-stock and property and the proceeds of 
such sale; 


f 
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135-A. (1) Ko person plinll l>c linblc to nrrest or detention in 
prison under civil procc‘5‘5 — 

(n) if he is n ineintx*r of either Chamber of the Indian 
Tie/^i«jlature or of a Tjopislativc Council constituted 
under the Government of India Act, during the con- 
tiniinnre of any meeting of Ruch Chamber or 
Council; 

(h) if be is a nieml>cr of any committee of sucli Chamber 
or Council, during the continuance of any meeting 
of Such committee; 

(c) if he is n member of either Chamber of the Indian 
Ivegislninre, during the continuance of a joint sitting 
of the Chambers, or of a meeting of a conference or 
joint committee of the Chambers of wliich he is a 
member; 

and during the fourteen davs before and after such meeting or 
sitting. 

(ii) A person released from detention under sub-section fl) 
slhill, subject to the provisions of tlie said sub-section, be liable to 
re-arrest an(] to the further detention to “which he would have been 
liable if he had not been released under the provisions of sub- 
section (1). fNEW.J 

This is o new section nnd was added to the Code by Act XXni of 
1925 (Legislative Members Exemption Act). 

136, (1) Where an application is made that any person shall 

be arrested or that any property shall be attach- 
ptTt^tohl under any provision of this Code not relat- 

or property to be ing to thc exccution of decrees, and such person 
Strict* ’* resides or such property is situate outside the 

local limits of the jurisdiction of the Court to 
which the application is made, the Court may, in its discretion, 
issue a warrant of arrest or make an order of attachment and send 
to the District Court within the local limits of whose jurisdiction 
such person or property resides or is situate, a copy of the warrant 
or order, together with the probable amount .of the costs of the 
arrest or attachment. 

(2) The District Court, shall, on receipt of such copy and 
amount, cause the arrest or attachment to be made by its own 
officers, or by a Court subordinate to itself, and shall inform the 
Court which* issued or made such W'arrant or order of the arrest 
or attachment. 
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(c) procedure in suits by way of counter-ciaim, and the 

valuation of such suits for the purposes of jnrisdic- 
.tion. 

(d) procedure in garnishee and charging orders either in 

addition to, or in substitution for, the attachment 
and sale of debts; 

fa) procedure where the defendant claims to be entitled 
to contribution or indemnity over against any per- 
son whether a party to the suit or not; 

(/) summary procedure — 

(i) in suits in which the plaintiff seeks only to re- 
cover a debt or liquidated demand in money 
payable by the defendant, with or without 
interest, arising — 

on a contract express or implied; or 

on an enactment where the sum sought to be 
recovered is a fixed sum of money or in the 
nature of a debt other than a penalty; or 

on a guarantee, where the claim against the 
principal is in respect of a debt or a liqui- 
dated demand only; or 

on a trust; or 

^ii) in suits for the recovery of immoveable pro- 
perty, with or without a claim for rent or 
mesne-profits, by a landlord against a 
tenant whose term has expired or has been 
duly determined by notice to quit, or has be- 
come liable to forfeiture for non-payment m 
rent, or against persons claiming under such 
tenant; 

(<?) procedure by way of originating summons; 

(h) consolidation of suit, appeals and other proceedings; 

(i) delegation to any Eegistrar, Prothonotary or Master 

or other official of the Court of any judicial, quasi- 
judicial and non-judicial duties; and 

(/) all forms, registers, books, entries and accounts which 
may be necessary or desirable for tlie transaction of 
the business of Civil Courts. [New.J 
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(3) The Court making an arrest under tliis section shall send 
the person arrested to the Court by which the warrant of arrest 
was issued unless he shows cause to the satisfaction of the former 
Court why he should not be sent' to the latter Court or unless he 
furnishes sufficient security for his appearance before the latter 
Court or for satisfying any decree that may be passed against him 
by that Court, in either of which cases the Court making the 
arrest shall release him. 

(4) Where a person to be arrested or moveable 'property to 

be attached under this section is within the local limits of the 
ordinary original civil jurisdiction of the High Court of Judica- 
ture at Fort William in Bengal or at Madras or at Bombay or of 
Chief Court of Lower Burma, the copy of the warrant of arrest 
or of the order of attachment, and the probable amount of the 
costs of the arrest or attachment, shall be sent to the Court of 
Small Causes of Calcutta, Madras, Bombay or Rangoon, as the 
case may be, and that Court, on receipt of the copv and amount, 
shall proceed as if it were the District Court. ‘ [S. 648.] 

COMMENTARY. 

This section corresponds to s. &48 of the C, P. Code 5f 1882. No 
material change has been introduced in this section, except tlie change 
of Q few words and sentences. 

Under s. 648 (s 136) read with s 483, (Or. XXXVIII, r. 6), C. P. 
Code, 1882, the Court can attach property outside its jurisdiction, — 
Pertab v. Madho }iai, 7 C. W. N. 316. (6 B. 170; 8 B. H. 0. 29; 8 B. 
L II. 335; and 8 C. X, R. 336, referred to). See also, Vecrayya v. 
Annamalachetty, 31 U. 502. But see, Krishnaswami v. Engel, 8 M. 20. 

Where an officer, proceeding from Burma to England on leave, resided 
a few days in Madras on the way, held that sueli residence was sufficient, 
for the purpose of s 648, C. P. Code, 1883 (s. 130) to render }iim liable 
to arrest before judgment. — Everet v. Frerc, 8 M. 205. 

• decree of a Small Cause Court can be executed by it at any place 
within the local limits of the District Court to which it is subordinate 
without having recourse to the procedure under s. 048, C. P. Code, 18S2 
(8. 180), which applies only to cases in which n decree passed in one 
district has to be executed in another district.— Rodan nahaiea v. Kala- 
chand Bahajea, 4 C. 823. 

*1 9 ’ 1882, (s. 136), does not apply to n case in which 

tile aelcndant resides within the same district in which the Court issuing 
a worrant is situate. Consequently a Small Cause Court mnv issue a 
warrant tor the arrest of a person residing in another district, but uot if 
lie rcsirtps witlnn the same district in which the Court is situate, hut outside 
its loca^junsdiction , — Chuni 7^nl Sohharam y, pwr/diu Dass 
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Attachment before judptnenl of pn*peit> sihintc otitaidc tho Court’s 
jurisdiction is nllounljlc under tin* present Code; iVouKiaioidoram v. Muthu' 
vttrappa, 10 1. C. 70 J. 

137. (1) The Ifinpnnge which, on (he comincnccracnt of 
Lunpimr* of »ub* ihip Code, i« (lie Iniigungc of any Court sub- 
ordinate Court!. ordiiialc (o .'1 HiRli Court Rhall continue to be 
the language of hucli Snlwrdinate Court until the Local Govern- 
ment other^\ise directs. 

(2) The Ivocal Government may declare what shall be the 
language of any such C/Ourl and in wiiat character applications 
to and proceedings in such Court shall he written. 

(3) Where tliis Code n'qmres or allows anything other than 

the rcconling of evidence to be done in writing in any such Court 
such writing may be in English; but if any party or his pleader 
is unacquainted witli English a translation into the language of 
the Court shall, at his request, be supplied to him; and the Court 
shall make sucli order as it thinks fit in respect of the payment 
of the costs of such translation. [S. 645.] 

COMMENTARY. 


Clauses (1) and (2) of thih section correspond to clauses (1) and (2) 
of 8. 645 of tho C. r. Code of 1882 with some additions and alterations. 
The words, “ and in ichal character appUcativns to and proceedings m 
tuch Court than be written ’’ have been added in the latter part of clause 

P)- 

Clause (3) is new but to a certain extent it corresponds with the 
proviso to 8. 40 of the old Code of 1882 and it refers to all other witmgs 
•n any Court, e.xcept the recording of evidence. 


138. (1) Tlie Local Government may, by notification in the 

local official Gazette, direct with respect to 
Power for Local any Judgc Specified in the notification, or fal- 
quTrHvlJeicJto ^ description sct forth therein, that 

recorded ia Engiieh. cvidcnce in casGS in which an appeal is allow- 
ed shall be taken down by him in the English 
language and in manner prescribed. 


(2) Wliere a Judge is prevented by any sufficient reason from 
complying with a direction under sub-section (1), he snail record 
the reason and cause the evidence to be taken down m writing 
from his dictation in open Court. looA.J 


COMMENTARY. 


This section corresponds to clauses (1) and (2) of b. 185-A of the 
I*. Code of 1882, with some change of language. 
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ceedings; Dinonath v. Jo/^fniiranaih, 20 I. C. 600; Jiica Ram v. Nand 
Ram, 44 A. 407: 20 A. h. J. 220. 

Section 141, \\lKn rend with b. 104, docs not give a right of appeal, 
to n judgment-debtor whoso npphc.ition to set aside a sale of his property 
has been dismissed under Or. IX, r. 8, and whoso application to set the 
dismissal aside has been refused under Or. IX, r. 0, S. 141 is not in- 
tended to confer any right of appeal not expressly given elsewhere by the 
Code — AVnjflppa v Ganrjatva, 10 H 433. Followed in Bibi v. 

Abdul Samad, 10 A 300. See also, Farasurama v. Sethier, 20 M. 504 
(503). Followed in Damodara v Ktttappa, 30 JI. 10: 21 M. L. J. 613. 

An order under s 3 of the Court Fees Act is not appealable as a 
decree, and s 141 does not anpl\ to it. — Balkaran Rai v. Gobind Nath, 
12 A. 129, p 157. 

Or. XXII. r. 10 has no application to proceedings in execution of 
decree and a Court has no jurisdiction, reading Or. XXIT, r. 10, with s. 
141, C P. Code, to bnng in a party after decree, and make him a judg- 
ment-debtor for the purposes of execution. — Ooodall v Mosaoorie Bank, 
10 A. 97 (5 C. 720 referred to), 

S. 141, does not operate to extend the rule laid dowm in respect of a 
suit in Or. XXIIT, r. 1 to an application for execution — Bnnto Behary v. 
Nil Madhub 18 C OO."!. Approved in Thakur Prj*ad v. Fakindlah, 17 A. 
100, P, C (10 A. 711 and 12 A 392 ocernded; 12 A. 179 reverted) See 
also Lakxhmi lVara»i»i/m, v. Atchnunn, ].*> JI. 240; and Pragdat v. Gir- 
dhardat, 26 B. 70 (82). 

Where an application for execution w’os struck off in consequence of 
non-payment of talahana, no fresh application (being precisely of similar 
nature) was entertainable. — Pheku v. Prit/i« LaJ, 15 A. 49. 

There is nothing in the Civil Procedure Code which authorizes a Court 
to apply to execution proceedings any of the procedure enacted in Chapter 

of the Code., Accordingly a Court cannot, under Or. IX, r. 9, restore 
to the file an application for execution which has been dismissed for de- 
fault, AiferationB in forms of procedure are retrospective in effect, and 
*^Pply to pending proceedings. — -Hijrat Akramnitsa v. Valiulnista, ^ B. 
429. See also, Tirthatami v, Annappayya, 18 M. 131; Ramu Rai v. Dayal 
Singh, 16 A. 390: Dhonkal Singh v. Phakar Singh, 15 A. 84. But see, 
Tukaram v. Khandu, 20 B. 541, 

An order passed in proceedings in execution of a decree passed under 
8- 9 of the Specific Relief Act (I of 1877) is not appealable by virtue of 
8 141, Thomas Souza v. Oulam Moidin, 26 M. 438 

No second appeal lies against an order made in the course of proceed- 
ings in execution of a rent decree below Rs. 100 in value Sayama Ghuran 
V. Bebendra, 4 0. W. N. 269 

No second appeal lies against an order passed in execution of a decree 
in a suit of the nature cognizable in the Court of Small Causes Narayan 
Nagindas, 30 B. 113: 7 Bom. L. B. 641. 

S. 141 C. P. Code does not apply to proceedings u^er s. 105 B. T. 
Act, as they are filed in a Revenue Court and before Revenue Omcera. 
Hazari Lai v. Ambica Gir, A. I. R. 1923 Pat. 273. 
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Clauses (3) and (4) of the old Code have been omitted. 

The Government of Bengal has authorized all Munsifs and Sub- 
Judges to record evidence in English, vide the Calcutta Gazette, dated 
12th June, 1907, Pt. I, p. 1012. The Government of Eastern Bengal 
and Assam has also issued similar notification in the Gazette of the same 
province in the previous week. 


Oath on affidavit 
by whom to be ad- 
ministered. 


139 . In the case of any affidavit under 
this Code — 


(а) any Court or Magistrate, or 

(б) any officer or other person whom a High Court may 

appoint in this behalf, or 

(c) any officer appointed by any other Court which the 
Local Government has generally or specially 
empowered in this behalf, 

may administer the oath to the deponent. [S. 197.] 


COMMENTARY. 

This section corresponds to s. 197 of the C. P Code of 1882. The 
changes introduced m this section are the insertion of the words, j or 
any other person^” in clause (2), and the substitution of the words, jo 
the deponent,” for the words, " of the declarant " in the last paragraph. 

“ The Committee have inserted the word “ or other person after 
the word “ officer ” m sub-clause (6), in order to give the High Court 
power to relieve the officers of the Courts of the work of adniimsteriog 
affidavits in cases in which it may be necessary to do so. It has been 
lepresented to them by the Calcutta High Court that tliis relief is much 
required .” — See the Report of the Special Committee. 

Instructions to District Judges as to the exercise of their powere to 
appoint Commissioners to administer oaths on affidavits. — Calcutta High 
Court, Buie No. 9 of 16th March, 1892. 

Disttict Judges in Bengal and Bombay have been empowered under 
cl (c) to appoint Commissioners to administer oaths on affidavits, — Calcutta 
Gazette, 13th July, 1881. Bombay Gazette, Part I, 1877, 

** Any Court or Magistrate.” — A plaintiff filed, in support of proof of 
service of process on the defendant, an affidavit sworn in the Bar Library 
by the identifier before a pleader who is also an Honorary Magistrate. 
Held 8. 132 of the Code contemplates that at the time when an Honorary 
Magistrate administers the oaths, he shall be acting in his judicial capacity 
as a Magistrate; Ramjiban v. Ahmad Khan, 5 I. C, 537. 

140 . (1) In any Admiralty or Vice-Admiralty cause of 

salvage, towage or collision, the Court, whether 
oUal'UtyVu.'*'**** exercising its origfnal or its appellate 

jurisdiction, may, if it thinks fit, and shall upon 
request of either party to such cause, summon to its assistance, in 
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The effect of tliis section is not to make the provisions. of the C.'P. 
Code applicable to proceedings under s. 195, Cr. P. Code, 'which are of 
criminal rather than of a civil nature. — /?ama Iyer v. VcnhaiachaJa, 30 M, 
311: 17 M. L. J. 123. 

There is no power to review conferred by s. 141 of the C. P. Code 
on Courts acting under special enactments; Anantharaju Cl^istiy v. Appu 
Hegade, 37 M. L. J. 162: 53 I. C. 56. 

Or. XLVI, rule 1, read with s. 141, C. P. Code, does not authorize a 
reference to the High Court in a matter which is neither a suit nor an ap- 
peal. Section 141 does not authorize a Court to invoke the jurisdiction 
of another Court any more than it authorizes a party to do so by way of 
appeal. Such a right must be expressly conferred by statute; Damodara 
v. Kittappa Menon, 36 16: 21 M. L, J. 613. 

" Proceedings In any Court of civil jurisdiction/* — The word pro- 
ceedings ” in this section refer to original matters in the nature of suits, 
such as proceedings in probate, guardianship and so forth, and do not 
include execution proceedings; Thakiir Prosad v, Fakirullah, 17 A. 106: 
22 I. A. 44. An enquiry before a Commissioner appointed by a Court 
to ascertain the amount of mesne profits payab'le by one party to another 
is a proceeding within the meaning of this section. Hence the provisions 
of Or. XVlll, r, 4 applies to the proceeding; Ramakka v. Negasmn, 47 
M. 800 : 92 I. 0. 133 : A, I. R. 1925 Mad. 145. So is an application under 
B. 12 of the Guardian and Wards Act, 1890; hence a receiver may he 
appointed in such a proceeding under Or. XL, r. 1; Bai Jamnabat, 
In re, 36 B. 20, Chandraivati v. Jagannath, 7 Lah. L. J. 281 : 90 1. 0. OH • 
A. I. R. 1925 Lah. 489. But an application for a succession certificate 
under the Succession Certificate Act, 1889, is not such a proceeding; 
Kanhaiya v. Kanhaiya, 46 A. 372: 79 I. C. 363: A. I, R. 1924 All. 376. 
An appliction for the appointment of a Common Manager under s. 93 of 
the Bengal Tenancy Act is a proceeding and a receiver may therefore be 
appointed under Or. XL pending the application; Aaad AH v. Mahotnedr 
43 C. 980: 36 I. 0. 177. The words “ any Court of civil jurisdiction 
in a. 141 include the Court of a District Judge holding an enquiry uMcr 
the Legal Practitioners Act and order may be legally made by the Dis- 
trict Judge in such a proceeding calling for the production of a document 
under Or. VI, r. 12, C. P. Code; Nandn Lnl v. Baair Alt, 23 C. W. N. 
560. 

Other Cases Bearing upon this Section. — ^The scope of s. 114 , and Or. 
XLVTT, r. 1 is wide enough to admit of the review of an order dismissmg 
nn execution -case. — Aaoka Kvmar v. Kheiramoni, 2 C. W. N. 600. 

Under s. 158. B. T. Act (VTIT of 1885). the landlord is authorized to 
include in one application two or more tenancies held by the same tenant. 
— Dijendra Nath v Soylendra Nath, 24 C. 197, p. 202. 

The proceeding under a. 174, B, T. Act (VITI of 1885), may ® 
proceeding relating to the execution of a decree, hut it does not 
within B. 141, as being an application for the execution of a decree, 
appeal lies from nn order under s. 174, Bengal Tenancy Act. — Biikh IVnram 
V (lornke Prasad, 3 C. W. N, 344. 

The procedure to he followed upon the sale of nn under-tenure is now 
that prescribed by tho Civil Procedure Code. Or. XXT, r. 90 does not 
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Rich manner ns it may dircrl or ns may he prescribed, t\\o com- 
petent assessors; nnd siicli nsccpQoj-p phall attend and assist 
accordingly. 

(2) E\cry such assessor shall receive such fees for his attend- 
ance, to ho paid hy sucli of the parties ns the Court may direct or 
as may be prcscriiwl. [S. 045-A.] 

This section corresponds to s Oir>-A of tlic C. 1’. Code of 1882, 
''ath the chnngo of n few ^\ordB onl} 

141 , Tlic procedure provided in this Code in regard to suits 
. Mitc»n«neoui pro- ^"'*1 hc mndc 

erodint*. applicable, in all proceedings in any Court of 

civil jurisdiction. [S. 047, Para. 1.] 


COMMENTARY. 

P boction ct>iTCsi>onds to the lirbt parngrapli of ». G47 of the C. 

• of 1882, willi some change m the language. The second parn- 

graph and tlic explanation to b. G-17 have been omitted 

The Explanation ran thus. — “ This section docs not opphj to applica- 
tions for the execution of dcrcees, ichich arc procccrfiaj* in smf.” 

“ The procedure provided In this Code.” — This section cxtemls the 
procedure provided in this Code in regard to suits to proceedings in Civil 
t^urts. It docs not, however, confer any substantive right not c.xpiessly 
pven elsewhere by this Court; Parasitrama v. Sesheir, 27 M. 504; Damo- 
data V. Ktffappa, 30 M. 10: 10 I. C. 879; consequently, unless an order 
comes within the purview of Or. XLIII, no appeal lies from an order passed 
in a '* proceeding ” of the kind contemplated by this section; Ghandar v. 
Gurga, 46 A. 538: 70 I. C. 023: A. I. II. 1024 All. 682; Hara v. Murari, 
36 C. L, J. 18-1: GO I. C. 1003: A. I. R, 1022 Cal. 572; Habibar v. Said- 
vnnessa, 38 C. L. J. 358: 77 I. C. 907; A. I. R. 1924 Cal. 327; Chandrawali 
V. Jagannath, 7 Lab. L. J. 281 : 90 I. C. 011 : A. I. R. 1925 Lah. 480. 

Applicability of this Section to Execution Proceedings.— Under s 047 
of the C. P. Code, 1882, it was held by the Allahabad and the Rornbay 
High Courts, that’ s. 017 of the old Code was applicable to execution 
proceedings, but the Calcutta High Court held otherwise. In this state 
of authorities, an Explanation to s. 647 was added by Act VI of 1892, 
declaring that s. 047 of th# old Code, was not applicable to execution 
proceedings. Subsequently, their Lordships of the Privy Council in 
'^halurprosad v. Fahindlah, 17 A. 100, P. 0,, held that independently 
of the Explanation, the section was not applicable to execution procccd- 
ingB, The above Privy Council case finally settled the question Rut in 
141 of the present Code, the Explanation attached to s. 647 of the old 
Code has been omitted; but the, omission of the Explanation has again 
given rise to divergence of judicial opinion ns will appear from the follow- 
•ug rulings. — ^The following aro the observations of Jenkins, C. J., in Hari 
Cliarc** . 'r . 41 C. 1: 18 C. IV, N. 343: ** This 

sectic ■ ■ ication s. fr47 of the previous Code. But 

•ns. -in these terms: ‘ This section does not 
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Secs. 141. 142 & 143.1 

apply only (o aalc^ mndc* imdor Or. XXIX, nnd tho Bale of nn undcr-tcnure 
may be set nside upon fiii> of the proutuls mentioned in that eoction. — 
Hmoonrsia v. Gora Chand, 7 C 1(V.T • 8 C. L. 11. 493 

An Appellate Court lins power to Bta\ execution, when nn nppoal from 
an order m execution-proceedinpn is prndinp before that Court. — Va$upati 
liath V. .Vandrt Lai. 23 C. 701. 

^ The Court can require nn nppelinnt from nn order ninde under 8. 47 
m execution of n d<*cree to pive seeuntA for the costs of the appeal and of 
the original suit ^Dagdu \ Chandrahhan, 21 It 314 

The defendant in n rc-<lem|ition-PUit, apaiiiRt whom a decree has been 
passed, appealed to the High Court, winch, on his application, granted 
the usual stay of execution pending the appeal, upon security being given 
by him. The Sub*.Iudp(*. feeling doubt ns to wlictlicr the actual value of 
the property or the value stated in the plaint should be regarded in fixing 
the security, referred the case to the High Court under b. 118. Held, 
ill** that section to applj to a jirocceding of this kind under a. 

141, that no reference would lie under 8. 113 Tlie question ns to the 
amount of the sccunty was n question relating to execution as contem- 
plated by s, 47 and, therefore, nn order determining that question would 
be appealable under b. 2 of tlie Code — hhivargar v C/iudasania, 12 B. 
30. 

142 . All orders and liotice.s sco'cd on or given to any person 
Ord^ri and notice* iindor tlic j>rovisions of tliis Code sliall be in 

tobeinwritine. writing. [S. 94.] 

This section corresponds to b. 01 of the C. P. Code of 1882, with’ 
some modifications. Tiio words “ anti ahall be served in the manner 
bereinbefore provided for the service of stiminons,” have been omitted, 
and reproduced in Or. XLVIII, r. 2. 

143 , Postage, wiierc chargeable on a notice, summons or 

letter issued under this Code and forwarded by 
post, and the fee for registering the same, shall 
DC paid within a time to he fixed before the communication is 

made : 

. Provided that the Local Government, with the previous sanc- 
tion of the Governor-General in Council, may remit such postage, 
or fee, or both or may prescribe a scale of Court-fees to he levied 
in lieu thereof. [S. 95.] 

COMMENTARY. 

This section corresponds to s. 95 of tho C. P. Code of 1882. No 
•haterial change has been made in this section except the change of a few 
Words, 

Increased facilities have been given for the service of process to 
which further reference is made in the ‘ Hotes on Clauses,’ It is hoped 
that in the gradual introduction of service by post may be found a solu- 
bon of the principal defects in our legal system.” See the Report of the 
opecial Committee. 


C. P. C.-5I 
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apply to applications for the execution of decrees which are proceedings 
in suits.’ That Explanation has been omitted, and it has been argued 
before us that this omission is an indication that the Legislature in passing 
the present Code intended that s. 141 should have a wider operation than 

B, 647. There is a certain amount of force in this argument, but it over- 
looks the history of this section and the case-law. At one time there 
was a considerable divergence of judicial opinion as to whether s. 647 
applied to execution proceedings; and, it was in consequence of this that 
by Act VI of 1892 this Explanation was introduced into the section of the 
Code of 1882. But after this alteration in the law, the Privy Council by 
a case, Thahurprosad v. Fakirullah, 17 A, 106, decided on s. 647 as it 
stood before the Explanation was added, that the section did not apply 
to execution proceedings. The purpose of the Legislature in omitting that 
Explanation was to do away with that which was shown to bo unnecessary 
by the Privy Council decision and to rely upon the terms of the section 
as interpreted by the Privy Council. So it was that the Explanation came 
to bo omitted. This may have been an unfortunate way of proceeding, 
because it involves some knowledge of the history of s. 647 and of the 
decision on that section to appreciate the effect of this change; but this 
is how the matter was dealt with by the Legislature, The result is that 
s. 141 does not make applicable to proceedings in execution all the pro- 
cedure provided by the Code, and I think for very good reasons as is indi- 
cated by Mr Justice Mookeiuee in Asivi Mondal v. Haj Mohan, 13 C. 
L. J. 532. To hold othenvise would lead to complication and to results 
which never could have been contemplated. It is not as though there 
was any necessity m the interests of justice that the provision of rule IS. 
Or. IX, should be applicable to proceedings m execution, because the 
order is not conclusive, but is subject to the right of the person aggrieved 
to bring a suit. I therefore hold that Or. IX, r. 13, is not applicable to 
a proceeding under rules 100 and 101 of Or. 5^1.” 

Similar view was also taken m Aaim Mandal v. Haj Mohan Daa, I3 

C. L. J. 532, as will appear from the following observations of ^Iookerjeb, 
J: — The learned vakil for the judgment-debtors bas argued in answet 
to this contention, that the effect of s 141 of the Code is to render Or. Ia, 
r. 9, appliable to execution proceedings; and that consequently successive 
applications for execution of deci'ees are not contemplated by the new 
Code. Ho has further argued that s. 141 bas, in this respect, materially 
altered the law ns embodied in s. 647 of the Code of 1882, and in sUiyOTt 
of this view, lie has relied upon the observations “of this Court in 12 0. 
L. J. 6. After a careful consideration of the arguments addressed to us 
on both sides, we have arrived at the conclusion that successive apphea- 
tions for execution of a decree are not barred by the provisions of the now 
Code and that the order of the Court below cannot be sustained. It has 
not been disputed before us, that under s. G47 of the Code of 1882, suc- 
cesflive applications for execution could be made in respect of the 
decree (18 C. 635). The contrary view taken in Bombay and Allahabad 
(6 B. 681, 12 A. 179), was superseded by tlie intervention of the 
Inture, i.c., by Act VI of 1892 by which an explanation was added to s. 64/. 
Shortly after the enactment of the Civil Pj-ocediire Code Amendment Act 
of 1892, the decision of the Allalinbnd HtgJi Court in the case last in^n* 
tioned was reversed by the Judicial Coiunilflee (17 A. 106 P. C.). The 
Judicial Committee point ed out that s 6-17 of the Code of 1882 was, on 
its true construction, inapplicable to execution of decices, and tliifi waa so, 
independently of the legislation of 1892. There is no force, therefore, m 
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A notice to quit under the Bengal Tenancy Act (VIII of 1885) can- 
not be served by post, but must be served according to the rules framed 
by the Local Government under section 189 of the Act. — Lala MaJJian 
Lai V. Kuldip Narain, 27 C. 774, But under the T. P. Act (IV of 1882), 
service of notice to quit by post was held good. — Suhadini v. Maharaja 
Durga Ghurun, 4 C. W. N. 790: 23 C. 118. 

Service of Process by Post — Presumption. — A person refusing a 
registered letter sent by post cannot afterwards plead ignorance of its con- 
tents. — Lootf Ali V. Pearce Mohun, 16 W. R. 223. Followed in Jogendra 
Chunder v. Divarka Nath, 15 C. 681. 

The presumption that notice sent by post was duly served, is not a 
conclusive presumption of law; it is merely a presumption of fact; and 
whether it arises in a particular case or not, depends upon all the circum- 
stances. — Mir Tapurah Hossein v. Gopi Narain, 7 C. L. J. 251. See also 
Radhay Koer v. Ajadhaya Das, 7 C. L. J. 263; Gohindachandra v. Dtrarh 
nath, 20 G. L. J. 455 : 19 C. N. 489. 

144 . (1) Where and in so far as a decree is varied or re- 

versed, the Court of first instance shall, on the 
application of any party entitled to any bene- 
fit by way of restitution or otherwise, cause 
such restitution to be made ^s will, so far as may he, place the 
parties in tlie position which they would have occupied but for 
such decree or such part thereof as has been varied or reversed; 
and, for this purpose, the Court may make any orders, including 
orders for the refund of costs and for the payment of interest, 
damages, compensation and mesne profits, which arc properly 
consequential on such variation or reversal. 

(2) No suit shall be instituted for the purpose of obtaining 
any restitution or other relief which could be obtained by applica- 
tion under sub-section (1). [S. 583.] 

COMMENTARY. 

Scope of the New Section. — ^This Section has been substituted for s. 
683 of the C. P Code of 1831. The language of the old section has been 
completely changed, and it has now been so framed that the Court of 
hrst instance will be competent to make complete restitution to the party 
entitled to any benefit, by way of restitution or otherwise, under, tb^ 
decree passed in appeal. The present section is more comprehensive and 
clear than the old section. The old section was applicable only to reversal 
in appeals, under Chapter XLI of the Code of 1882 and not to reversal on 
review or othen^nse. The present section has been so framed ns to include 
nil kinds of reversals whether in appeal, review, revision or otherwise. 
Thus the scope of this section is wider than the old section. 

Under the provisions of the old Code, the remedy of the person en- 
titled to restitution m consequence of the reversal or modification in ap- 
peal, of a decree, was twofold, both by means of an application in execu- 
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the contention of the Icnnied \nkil for tlio judgment -debtors, that the 
omission of the cxplatmtion, wJirii h. Gt7 of tlic C(k1c of 1882 was re- 
enacted x^ilb n Bliglil Variation ns s. Ml t*f the Code of 1008, does in any 
way indicate a cliancc in the law. The c.niilnti»tion has been omitted for 
the obvious reason thnl it was BU|>crfluou‘«, ns pointed by their Lordships 
of the Judicial Committee We arc not prepared to accept as 
well-founded the contention of I lie judgment -debtors, that the law 
has, in this respect, been changed iiy the new Code. If we were to 
accede to the ixmtention of the judgment -dchtorH that procedure laid 
do^ for suits is applicable in its entiretj, t<i execution proceedings, com- 
plications of the grn\csl ehnracler inn) an we It is sulheieiit to mention 
that if We were to uphold the \iew, put forward hj tlie defciidantB, Or. II, 
r. 2, (corresponding to h l.'t of the Cotie of 18*^2), Or. IX (corresponding 
to 68. 02 to 100 of the Code of 1882), Or X \ II, rs 2 and 8 (correspond- 
ing to BS. 157 and 15a of the CihIc of 1882), aiitl Ur. XXllI, r. 1 (corre- 
sponding to h. 37;t of (he tVsle ol 18‘^2 would all become applicable to 
applications for execution of tleerees 8ueli a view would^ necessarily 
imply a fundament 111 alteration in the law of which we can find no indi- 
cation in the new Cotlc. 

Similar view was uIk) tuhen h\ Mookkiukk, J., m Chfirn Chandra 
Chandt CViaruH, lU C. W. N. 25, wliero it has been liehl that s MI of the 
which replaces «. 817 of the Code of 1882, has not effected and altera- 
tion in the law. 


Similar liow has also been taken in lia!<i 
V. Su'arnamiuflf, 118 M. IW*: 25 M. L. J. HG7 : (lOlU) 51. . N. M 

JI- L. T. lOG; lihubaneswar v. Ttluhdhari, 4 f .it"'’ 

I irarajliai-a v. ^fof/anraaada, 30 1. C. 240: 1015 M. W. N. 793 : 2 L. W. 
688; in Faridbt v. Md\ /Inn'a; S) N. L. K. 33 : 10 I- C. 07; Lalbux v.Chotih- 
fant, 29 I. G. 592 - 8 S L 11. 327: See also The Putifab iianktng Co., 
V. Divean Dhaiipai liai, 75 1. C. 487; A. I. K. 1923 Lab. ^6; Harlal 
Narayan, 18 N. L. II. 152 : 04 I. C. 420; Shanker liao v- Mamk Rao. 
68 I. C. m; Dholu v. Ham Lai, 2 Lab. GO: 00 I. C. 720; 

V- Radhiha Pratad, 03 I. C. 855; Bhagram v. Dattatraya, 50 B. 4o7: 90 
I- C. 411; A. I. K. 1920 Bom. 377. 

„ Hut a different view lias been taken in Safdar AU v. Kishun Lai 12 
p- L. J. 0, where it has been held that s. 141 of tlie new Code has de - 
berately cliangcd the provisions of s. 647 of the old Code and that an appU- 
cation for re-hearing of execution proceedings 

r. 9, and is not barred under Or. XXI r. 103 of tire 0. P. Code ^ 
1908. In Diljan Nichha Bibi v. Hemanta Kumar, 19 C. W- ^ 

1- C. 395, where an application for setting aside a sale under Or. XXI, 
r- 90, had been dismissed for default, it was held that Or. IX « as appli- 
cable for setting aside that order of dismissal. Again m BepmB chary 
1; Abdul Bon-fc. 44 C. 950: 21 C. W. N. 30: 34 C. L. J. 446 - 3^ I C. 
613 It was held (following Dil]an Nichha v Hemanta Kumar, 19 C W N . 
^68), that when an application for the restoration of a Small 
8wt dismissed for default is in its turn dismissed for default, an applica- 
tion under Or. IX, r. 9, for the revival of tliat application lies under ^ 14X. 
fee also. Nihal Chandra v. Chand Singh, p P. L R. ^912 - 3 P U B. 
1912: 13 I G. 859, where it has been held that s. 141 of the C. 1. Code 
*8 applicable to execution pioceedmgs. and an apphcat.on for ex^cutmn 
^‘smissed for default under Or. IX, r. 8, can be restored under Or, IX, 
9 (12 C. L. J. 6 : 7 I. C. 241 followed). 
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ppiicatioa under s. C-Ki, C. P. Cod^^, cf I5s?2. but the po’nt has been set 
at rest by the a-dditlcn cf (2). 

The cases under the old Code. *Thich d^-c;df-d that restitution could be 
Obtained by a separate suit arc no longer the law. 


Short History of the I-air of Restitntlon and Efifecl of the Change 
Introduced bj SecUon 1«. 


lb 0^ Kestitntlon. — The word " restitution " literally means 

up again or restoring of any thing unlawfullj' taken from 
another. In this section it means restoring to a party what he has lost in 
eieciUion of a decree, which is subsequently reversed or modified in appeal 
or otherwise, Tlie doctrine of restitution is based upon the principle that 
reversal of o judgment, the law raises an obligation on the party 
to the record who received the benefit of the erroneous judgment, to make 
f®*^*Itition to the other party for what he had lost ; and it is not merely 
»n the power of the Courts, but it is a duty cast upon them, to enforce that 
®hligation. See— Hukum Chand v. Kamalanand, S3 C. 927 (942): 8 C. 
t i' Hurro Chunder v. Shoorodhonee, 0 W. R, 402 p. 407 : B. 

B. Sup. Vol. 085, Peacock, C. J., obfeerved: “ It is the legal effect 
W a decree of reversal that the party against whom the decree was given 
to have restitution of all that he has been deprived of under it. A 
Court of appeal docs not necessarily enter into the question whether a 
decree which it is about to reverse has been executed or not. A decree 
of reversal bj’ a superior Court necessarily contains, by necessary implica- 
tion a direction to the Court below to cause restitution to be mode of all 
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An elaborate research into the history of s. 141 and an exhaustive 
analysis of case-law bearing on it will be iound in the, recent judgment of 
Page, J., in the case of Basaraiulla v. Rcazuddin, 53 C. 679: A. 1. R. 
1926 Cal. 773. “ There is no substantial difference between the terms of 
B. 647 of the Code of 1882 in its original form and s. 141 of the Code of 
1882, and in my opinion the broad and general piiuciples may be laid 
down that none of the provisions of the Code are made applicable to 
execution proceedings by reason of the provisions of s. 141. The follow- 
ing decisions, in so far as they are based upon, or support a view of, the 
law inconsistent with w'bat is stated above to bo the meaning and effect 
of s. 141, in my opinion, must now be regarded as having been incorrectly 
decided; Krishna Chandra v. Protap Chandra, 3 C. L J. 276; Safdar Aii 
V. Kishun Lai, 12 C. L. J. 6; Diljan Nichha v. Hemanta, 19 C. W. N. 
758; Bhuban v. Dhirendra, 20 C. W. N. 1203; Bipin Behari v. Abdul 
Bartk, 44 C. 950: 21 C. \V. N. 30: 24 C. L. J. 446;” {per Page, J.)- 
The same view was taken in the recent case of Sarat Krishna v. Biswesivar, 
54 C. 405 : 31 C. W. N. 576 : A. I. B. 1927 Cal. 534, where Mukherjee 
and Graham, JJ,, observed: “Now amidst the hopelessly conflicting 
mass of judicial decisions which have clustered round s. 141, and s. 647, 
which stood in its place before, the solid bed-rock on which it is safe to 
take one’s stand is the decision of the Judicial Committee in the case 
of Thahurprosad v Fakimllah, 17 A. 106 P. C. : 22 I. A. 44. Their 
Lordships’ decision makes it perfectly plain that the section does not 
apply to applications for execution, but only to original matters in the 
natme of suits such as proceedings in probates, guardianships and bo 
forth The expression ‘ so forth ’ must in my opinion, be read as mean- 
ing proceeding cjusdem gencrts with the instances that precede it, and 
include such proceedings as in divorce, m insolvency, for succession^ cer- 
tificate and the like, and the expression ‘ original matteis ’ in my opinion 
confirm that view as meaning matters which originate in themselves, 
and not those which spring up from a suit or from some other proceeding 
or course in connexion therewith ” 

The decision of the Judicial Committee in Thakurprosad v. Fakinillah, 
17 A. 106 may therefore be considered to be the settled law on the 
subject. 

Proceedings to Which this Section Applies. — S. 141 provides for the 
procedure to be followed in miscellaneous matters other than suits ana 
appeals, and its provisions, read with Or. XLI, r. 5 and r. 6, give no 
power to the Court or a Judge, after the passing of a final unappealable 
decree, and before the granting of an application for review of judgmeiit, 
to order a stay of execution of the decree. — Amir Hasan v. Ahtnad Ah, 
9 A. 36. 

This section does not apply to applications for execution but only 
to original matters in the nature of suits, such as proceedings in probate, 
guardianships, and so forth; Thakurprosad v. Fakinillah, 22 I. A. 44: 17 
A. 106; Sarat Krishna v. Bireswar, 54 0. 405 ; 31 C. W. N. 576: A. I- 
R. 1927 Cal. 534. 

This section is intended to apply to all original proceedings in Chdl 
Courts such ns probate, etc. Bala fii«5ro«ionia v. Stvarnamtnal, 88 
109; 25 L. J. 367. 

S. 141, C. P. Code, applies only fo proceedings in original suit; 
Lachman Lai v. Padarnth Singh, 4 Pat. L. T. 735, 



804 


CODE OF CIVIL PROCEDURE 


[Sec. 144 


the benefits of which the successful party was deprived by the enforce- 
ment of the erroneous decree of the Court of first instance ." — See 32 A. 
79 (84). 

II. Before the passing of the C. P. Code of 1903, there was no leps- 
lotive expression ns to the extent of the Court's power relating to restitu- 
tion. Section 14-P of the present Code empowers the Court, in cases of 
reversal or modification of a decree, to cause such restitution to be made 
os will, so far ns may be, place the parties in the position which they 
would have occupied but for such decree or sucli part thereof as has been 
reversed or varied For this purpose the Court is empowered to make 
any orders, including orders for the refund of costs, and for the payment 
of interests, damages, compensation and mesne profits, which are pro- 
perly consequential on the reversal or variation. In the Civil Procedure 
Code of 1859 (Act VIII of 1859), there was no express provision speci- 
fically dealing with the question of restitution. But their Lordships of 
the Privy Council in Sha7na Pershad v. Hutto Pershad, 10 RI. I. A- 
203: 3 W. R, 11 P. C. held that if the original decree under which 
property was recovered is reversed or superseded, the money recovered 
under it ought certainly to be refunded, and is recoverable either by 
summary process or by a new suit or action. 

III. The Courts in India, however, relying upon s. 11 of Act XXIH 
of 1801, (which corresponded to s. 244 of the Code of 1832 and to a 
certain extent to s. 47 of the present Code), held that restitution of 
property on reversal or modification of a decree in appeal could not be 
the subject of a new suit or action, but should bo detei mined in execu- 
tion. See Narsing Chum v. Bidyadhurce, 2 RV. R. 275; Shibnarain v. 
Kishore, 10 W. R. 131; Naghidas v. Natha, 10 B. H- C. 297; 

Ram v. Kuralcc, 23 W. R. ’441. 

IV. In this state of authorities, the Civil Procedure Code (Act XIV 
of 1832) was passed, in which express provision was made for restitution 
in B. 683 which provided that restitution of property taken under a decree 
subsequently modified or reversed by an appellate Court could bo had 
by an application under that section; and in accordance with the proyi- 
flions of that section, it was held by the High Courts, that where the 
decree of the first Court was reversed or modified in appeal, the elTect 
of the Appellate Court’s decree was to direct restitution of any sum paid 
under the first Court’s decree, which was disallowed by the appellate 
Court’s decree and that the question was clearly one for determination 
by the Court executing the decree and not by a separate suit.— ' 
A. 432. 8 A. 545, 14 C. 484. 11 Rf. 261, 13 B. 485, 20 Rf, 440, 18 A. 262, 
20 A. 430, 21 A. 1, 22 A. 79. 25 A 441. 29 A. 348. 

V. Under section 583 of the C. P. Code, 1882 application for obtain- 
ing restitution after reversal or modification of a decree were treated 
as proceedings in execution and were held to bo governed, for purposes 
of limitation, by Art. 179 of the Limitation Act, 1877. Sec 8 A, 545. 
20 Rf. 448, 22 B. 008, 11 C. L. J. 541. 30 A. 476. In 10 Rf. and 
28 C, lie, it was however held that s\tch applications were governed by 
art. 178 and not by art. 179 of (he Limitation Act. Under tbo present 
section it has been held that the period of limitation for an application 
for restitution is three years under art, 181 of the Limitation Act. See 
Atha Bibi v, Rfimiddin, 8 Bur. L. T. 105, 
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S. 113 and Or. XLVJ, r. 1 nnd s. 141, C. P. Code, apply nhtn doubts 
arise in Iho proceeding of a huit or appeal or execution or other proceed- 
ing. S. 113 was not intended to provide for supposititious enscs which do 
not naturally arise in a proper proceeding before the Court. — Mahntad 
llaji V. Ahmad Dhat, 25 13. 327. 

The only proper mode of dealing with a case, whether a regular suit 
or a miscellaneous proceeding, when the parlies do not appear, is to dis- 
miss it. A ease so dismissed can be restored on application under Or. 
IX, r. 13, which is, b\ s 141, applicable as well to execution procecdingb 
as to suits and appeals. — Btstra Bouan Chutidcr \. Ptitaada Chttndcr^ 10 
C. 416 (II C. h. K. 17 foUoiccd). 

This section renders the whole procedure of Act .\I\ of 1032, includ- 
ing the power of admitting a rc\iew, applicable to a proceeding to compel 
registration under the Registration Act. — Rcaaiit Ilosscni x. Abdoolah, 
2 C. 131, r. C. . 20 W R, 50 (reversing 10 R. L. R 304 10 W. R. 303). 

An Additional Judge appointed to hear eases under (he Land Acquisi- 
tion Act, 1870, is a iJistrict Judge w'lthm the meaning of section 39 of 
the Act. Under b. 141 nn appeal from the decision of an Additional 
Judge 60 appointed lies to the High Court . — Vorcshnalh \ Secretary of 
State, 16 C. 81. 


S. 141 is applicable to proceedings before the Laud Acquisition Judge 
and consequently the provisions of Or. IX, r. 8 nnd r, 0, C. P. Code, are 
also applicable . — Dhattdi Shah v. Bamadhh liai, 2 C. L. J. 359, p 368: 
10 C. W. N. 091. 

There Is nothing in the Indian Coiiipimies Act (\'I of 1882) or the 
High Courts Act (24 Viet., c. lO-t) or the Letters Patent which prevents 
the High Court from culling for the record of the proceedings in the 
winding up of a company under the Companies Act, and transferring 
those proceedings to its owm file. Such a poiver is given to the Higli 
Court b}' 8. 141, read W’ith s. 24 . — In the matter of the TIVst Hopetown 
Tea Company, 0 A. 180. Sec olso Bombay Burmah Tradiny Corporation 
V. Darabji Curseiji, 27 B. 415. 

An executor who is not in possession of the piopcrty of his testator 
may be allowed to petition for, and if entitled thereto, to obtain a pro- 
bate in forma pauperis. S. 141, makes the provisions of the Code appli- 
cable to nil miscellaneous civil proceedings , — In the matter of the Will 
of Dawubai, 18 B. 237. 

S. 141, contemplates that certain formalities of procedure are to be 
observed even in miscellaneous applications xvhich are not suits, ^ appli- 
cation under s. 18 of Act XX of 1863 should therefore bo duly verified, and 
presented either in person or by pleader as in the case of plaints . — Amdoo 
'^liyan Muhammad Davud Khan, 24 M. 085. 

An appeal lies under s. 141 against an order of a District Court under 
8. 5, Act XX of 1863.— Sidtflu Achent v. Bava Malimvjar, 4 M. 295. 


Where a petition under Or. XLT, r. 10, praying that an appellant might 
be required to give sociirity for onstH, was dismissed for default on account 
of absence of counsel to mipport it, held that Or, IX, r. 3 and r, 4 were 
applicable to the case by virtue of s. Ul.--LacKmichand v. Gutto Bat, 7 
A. 542. Referred to in UanaU)i v. Ruraf Mai, 7 N. L, R, 33: 10 I. C. 70 
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VI. In ftnollur clnFB of ptnli nndrr sfction />83 of the Code of 1882 
it was held that n suit lo nmvt-r imPtu* iiroHU or fruits of property 
received hy n party to tlie mil while in possesiion obtained in execution 
of a decree, Fiihsf'quently rexerred in appeal is not barred by 8. 214 (now 
B. 47), because the qud-tion raised in such suit, is not one relating to 
elocution, discharge or satisfaction of the decree, («cc 7 A. 170 F. B.; 
14 C. 48J, G0:i, 11 M 201, 22 C, W)1 ; H C. 720; 21 G. 340; 
9S9; 29 1’. B. U»02j, and (hat a separate suit was rnainlninablo for that 
purpose. In ffirdlian v Kamalhya, 31 A. 301, it was held that 6, 583 
only applied to a case where a part} is entitled to a benefit by way of 
restitution or otlierwise under a decree pas'4e<i m an appeal and where 
there is no decree pas^etl in an appeal, tins section was not applicable 
and a separate suit was inaintnninMe for restitution of property taken in 
execution of cx par/r <lccree whicb was afterwards sot aside under s. 108 
of the old C<xle It would thus appear from the eases nbo\e referred 
to that for obtaining restitution of fruits of property recovered in execu- 
tion of n decree subsequent Ij reversed in appeal, a separate suit was 
maintainable, and that there was also an alternative remedy by an 
application to the Court which had executed the original decree. As 
regards the nature fif the application, it was treated as an application 
either under s. 583 of the old Cwle, or under the Court’s inherent power 
to remedy tho wrong done lij its process irrespective of that section; 
that is, the Court will not permit an injustice to be done by reason of 
an erroneous order made by it, when that erroneous order has been re- 
versed. In 35 C. 205, it was, however, held that section 244 of tho 
old Code did not apply in its entirety to proceedings lield under s. 683 
of the Code of 1882 for restitution of property taken in execution of n 
decree, which is reversed in appeal. Proceedings in restitution 
can be had either by summary process or by a new suit or action. 


VII. In the now Civil Procedure Code (Act V of 1908) the old 
Bection has been wholly recast and its language has been completely 
changed to bring it into conformity with the practice founded on it 
{See the IlcpoTt of the Select Covnmtiee). Under the old Code its place 
was in Chapter XLI, dealing with “appeals from anginal decrees 
and consequently it was held in 20 A. 139, that section 583 did not 

. apply to cases of restitution under an order of His Jl^ajesty m Council; 
and m Collector of Meerat v. Kalha Pershad, 28 A. 665; 3 A. L. J. 556, 
it was held that where a defendant in a partition suit, was depnved by 
the High Court, of a liouso allotted to him by the first Court and subse- 
quently the High Court acting under Chapter XLyiI,.set aside its order 
on review, section 583 had no application, as the ordei entitling the 
defendant to restitution was passed under Chapter XLvII, and not in 
appeal under Chapter XLI of the Code of 1882 

VIII. In the present Code of 1908. its position lias been changed 
and it has been inLrted m Chapter XI headed MteccUancous. ^ The 
effect of the change of the language and the position of the section is not 
to restrict Us operation to cases of restitution where the decree is 
reversed or modified in appeal but to extend its operation to all cases of 
reversal including the reversal of decree by an order of His Majesty in 
Council, or on review, or under Or. IX. r. 13 setting aside ex parte decree 
or under Or XX, r. 14 in pre-emption cases or under s. 152 (amendment 
of decree) or u^der section 115 of the Code (revision). 
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Tbo procedure laid down in the C. P. Code regarding suits must be 
followed also in cases of application to set aside dismissal for default and 
as such Or. IX, and Or. XLtlll, r. 1 (c) apply to an order of dismissal of 
such an application; Kali Charan v. liatan Singh, 19 N. L. B. 119; 75 
I. C. 589; Kripa Singh v. Mula Singh, 1 P. L. B. 1919: 10 P. W. B. 
1919. 

A suit having been dismissed for plaintiff’s default, he applied for 
restoration, and a notice was issued to the defendant wliioh was returned 
unserved, owing to plaintiff’s neglect to identify the defendant to the serv- 
ing officer. The plaintiff having applied for a fresh notice, the Sub-Judge 
rejected the application. Hchl that the Court had no power to reject the 
application for fresh notice. Or. IX, r. 6, which, by s. 141, ia made 
applicable to such a proceeding, only enables the Court to order a fresh 
notice to issue, and if it thouglit proper to order the plaintiff to pay the 
costs occasioned by the necessary postponement . — Lallubhai v. Bfli 
Magangavri, 18 B. 59 Bcfeired to in; Manakji v. Si(Tajmal, 7 N. B. K. 
32: 10 I. C. 705. 

Section 141 of the Code makes applicable to pioceeding on a petition 
under the Guardian and Waids Act (VIH of 1890) the sections and the 
orders of the C. P. Code, dealing ^\ith the appointment of Receivers; In 
re Bat Jamnabai, 36 B. 20 • 13 Bom, L. II. 487. 

Where an objection under Or. XXI, r. 59, was struck off for defaiJt, 
held that the proper remedy of the objector was an application under 
Or. IX, r. 9, read ^\ith s. 141 or a suit under Or. XXI, r. 63, C. P. Code, 
1908, and that the High Couit should not interfere in revision . — Shea 
Prasad v. Kaatura Kuar, 10 A, 119. 

The procedure prescribed by the Code is as widely applicable as pos- 
sible to miscellaneous proceedings by s. 647, C. P. Code, 1882 (s. 141).^ 
Minaioonnessa v. KhatoonnesBa, 21 G. 479. 

S. 141 applies to proceedings under the Legal Practitioners Act; 1 
Pat. L. J. 670: 37 I. C. 484. 

Tbo same procedure that applies to High Court decrees in Appellate 
jurisdiction must also be applied under s. 141, to the High Couit’s orders 
in rovisional jurisdiction . — Gold v. Goldenberg, 16 B. 550. 

S. 141 is wide enough to make the provisions of s. 10 apply ^ 
arbitration proceedings; Firm of Jai Narain Balu, Lai, In the matter of, 
A. I. R. 1922. Sind 6: 06 I. C. 796. 

In a revision petition Oled under s. 25 of the Provincial Small Cause 
Court Act (IX of 1887), held that s. 141, enables the High Court to apply 
to revision petitions of this kind tlie procedure applicable to an_ appeal, 
and that a memorandum of objections lies in such revision petitions.-- 
Krishna Aiyangar v. Appanaigaiigar, 17 M. L. J. 62. 

By virtue of s. 141, a superior Court may, for sufficient cause, trans- 
fer a claim registered under Or. XXI, r. 99 to a subordinate Court for 
trial . — Sithalalshnii v. Vythtlinga, 8 M, 548. 

Where, nfler lh«> execution proceedings had been struck off, and the 
decree declared to be satisfied, the judgment-debtor applied for refund of 
a certain sum of money as overpaid, after examining the state of the 
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IX. Although the scope of section 144 of the present Code is much 
wider than the provisions of section 583 of the old Code (see 16 0. L, 
J. 135), its provisions are by no means exhaustive as they do not cover 
eases where the right of restitution arises by the setting aside of a sale 
and such other similar cases and not merely by variation or reversal of 
a decree. That this is so, will clearly appear from the judgment of, 
Mookerjee J. in Bent Madho v. Plan Singh, 15 C. L. J. 187, p. 189, 
where His Lordship observed, “It is well settled that the power, of a 
Court to grant restitution is not confined to the cases covered by the 
provisions of s. 144. The power extends also to cases which do not 
come strictly within the section, because the Court has an inherent 
right, irrespective of the section, to order restitution. See, 14 C. 484, 
21 C. 989. 2 C. L. J. 537, 6 C. W. N. 710, 28 A. 665, 29 A. 143. 
These decisions furnish illustrations of cases in which orders have been 
made for restitution, though the cases do not strictly fall within the 
scope of 8. 583. The principle upon which restitution is -directed in 
such cases was explained by the Judicial Committee in Rogers v. Comp- 
toir, L. B. 3 P. C. 465. That principle is, that the Court will not permit 
an injustice to be done by reason of an erroneous order made by it 
When that erroneous order has been reversed, the Court will restore the 
parties to the position which they would otherwise have occupied. That a 
Court has inherent power to make an order of this description cannot 
now be disputed, as s. 151 of the present Code has given legislative 
sanction to the principle.’’ S. 144 is to be read with s. 151 of the Code, 
which is an auxiliary to s. 144; both the sections have been placed under 
the heading “ Miscellaneous ’’ and are close to each other. 

X. The definition of the word “ decree ’’ in s. 2, cl. (2) of the 
present Code, includes the determination of any question within section 
47 or section 144. This clearly indicates that an application under sec- 
tion 144 18 not a proceeding under s. 47, and is not to be treated as a 
proceeding in execution. If an application for obtaining restitution is 
not to be treated as an application m execution, then the question arises; 
What is the period of limitation for an application under section 144? 
In Asha Bibt v Nuruddin, 8 Bur. L. T. 165, the Cliief Court of Burma 
has held that an application under s 144 of the C. P. Code, 1908 for 
restitution is not m the nature of an , application to execute any decree 
and therefore art. 181 of the Limitation Act applies to such an applica- 
tion. 

XI Although an application for restitution iS not in the nature _ of 
an application to execute any decree, the determination of any question 
within section 144 ‘is a decree within the meaning of s, 2, and any order 
passed by a Court in determining any question under s. 144 may be 
executed as a decree by virtue of s. 36 of the present Code, which pro- 
vides that the provisions relating to the execution of decrees shall, so 
far as they are applicable, be deemed to apply to the execution of orders; 
therefore, the provisions of s 48 and other provisions of the Code relating 
to execution, so far as they are applicable, would apply to the execution 
of orders passed under s. 144_or s. 151. 

XII. Effect of Change — Advantage and Disadvantage. — ^The ^scopc 
of the present section has, no doubt, been made nidcr than tlint of s. 683 of 
the old Code, by recasting the whole section and changing the position 
thereof, but it seems that the procedure for obtaining restitution has 
not been simplified nor made convenient. On tlio contrary it has caused 
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■ccount: Udd l!mt llir qucsHon intist hr determined with reference to 
the proviuionB of n. 141, nnd tlie only course open to the judgment-debtor 
trould hnvo been to npplx for n ttmow of the onler, which declared the 
decree to he BnliRfiwl, nnd Blrtiek (»fT the exeetition proceodinpR — FaJ:ar‘ 
vddtn ilfohomrd v The Offictnl Tri»*/rf, 10 C *'•<'18. 


The rroxipionB of tin* I^rtlint Patent of 180.*», h, 110, that, when the 
Judges of n Division Henrh nre efjiitill^ divided in opinion, the opinion of 
the senior Judge shnl! pnwni!. hns lireii suprineded by 8. 08 (which is 
extended to hiiseellnneous pmrrfHlinps of tlio nature of nppenlR by b. 141 
of that Code), so far ns reganls eases to wbieli s 08 ifl npplienblo. — Appaji 
Bhivrau v. Bhirlal, 3D 201 

S. 141 C. P. Code does not make the provisions of Or IX, r. 4 and 
all cognate provisions npplienble to execution proceedings, Sheonandan 
Chavdhury v. DrbUaU, 4 Pot. I. T 03 AIR. 1023 Pat. 78. 

Where on application for revision is dismissed for default of the peti- 
tioner, such petition can be restored under Or. IX, r. 0, by virtue of the 
provisions of this section. “•fininni v D/in; 7 e/ 07 P, R. 007; Shanher 

Rao\. Manikrao, 1023 Xnp. 18 Dut see,” Aft Jamna v jiff ;?anirfl/i, 9 0. 
R. J. 627; 74 I. C. 380; Maula Balth v. Ham Dat. 2 Lah. L J. 627: 56 
I. C. 25; Abdul Itahiman v. fia/nina, 1 Lah L. J. 188: 58 I. C. 748. 


A District Court is competent, under s. 21 and b. 141, C. P Code, to 
withdraw’ nn application for execution of a decree from a subordinate Court 
including the Small Cause Court, nnd to dispose of it himself, or to 
transfer it to another subordinate Court competent to deal w’ith it . — Qaya 
Perahad v. Bhup Singh, 1 A. 180; In the «irt If rr of Balaji Banchoddaa, 
f> B. 080; Kriahna Vrlii v. Bhau Manaaram. 18 B. 01; Wassarflieart/i v. 
Kharaedji, 22 M. 778 Con fra in Mohun v. Oul Mohamed, 15 

C. 177. 


Held tlint the rule in Or. XXTII, r. 2, by virtue of s. 141 ^PP^ea to 
applications for execution of decree, nnd clause 4, art. 197, of Act Xv of 
1877, must be made subject to the rules contained in Or. XXIII, r. 2 and 
8" 141, C. P, Code.— AV/flyaf AH v. Bam Singh, 7 A. 859 (6 M. 250 di»- 
*enfed from). 8er also PirjaiU v. Pirjadi, 6 D. 081. 


Although a Court executing a decree is bound by the teri^ tberet^, 
and cannot add to or vary or go behind them, the effect of Or. XXIII, r. 3, 
read with s. 141 of the C. 1\ Code, is that, W’hen a decree is pul into 
execution, the proceedings taken therefor amount to a separate litigation 
in which the parties can enter into a compromise much in the same man- 
ner as in a regular suit. — Jlfu/iflmwrtd Sulaiman v. Jukhi Lai, 11 A. -28. 


Or. XXI. r. 17 is analogous to the provisions of Or. VI, r. 17 and 
Or. Vn, r. 11, which direct the Court to return plain s, before filing, for 
amendment in certain particulars. It does not therefore take away the 
power of the Court under s. 141 by analogy to Or. M, r. 17; Or. Vll, r. 
11, C. P. Code, to amend applications for execution at any time before 
disposal.—Saffappa Chetli v. Joffi Soorappa, 17 M. 07. 

The Presidency Small Cause Court has nn inherent power to set aside 
an order made ex parte and to set it aside on proper cause being sh ow'd. 
It is erroneous to suppose that Or. IX, r. 18 has no application to pro- 
ceedings under Chapter VII of the Presidency Small Cause Courts Act, 
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ECTcrnl (lijsndrnnf lor inslnnco, tindrr tlio present rection after 
Inc modification or rcversnl of n decree, a liticnnt lins to nmke nn applicn. 
tion for restitution to t!io Court whieli pas^etl tlio decree Ptatinp the fneta 
and circumstances under winch he claims restitution. The Court after 
recemnp the npjdic.afion, sh-all Ire.at it ns n »ui»cef^Ncoii« coic, then in- 
TOKing the aid of section 141 nnd npplying its proMsioiis, Issue notice 
p.artv fixing a date for liennng his objections if nn}'; 
on the date fixed for lie.annp or on any date to which the hearing inny he 
aa|oumcd, the Court after hr.annp the objections of the opposite parly, may 
euncr grnnt^or refuse the tidicf, (the onler is of course appealable under 8. U 
(*-} of the Code) After the onler is pass»*d, the party obtaining ttic order 
for restitution, shall have to niake application to enforce the order of 
restitution under s HO of the C I’ Code, in the form prescribed for 
execution of decree, nnd it would then be treated ns an application for 
execution, and nil the provisions relating to execution of decrees includ* 
ing limitation and tlie proxisions of s JH of the Co<lc would apply, but 
the initial application for restitution must bo iniulo within tlirco ycors 
under art. I6I of the Limitation Act. 


On the other hand, under the proMSions of section 583 of the Code 
of 1632, the procedure was simpler, ns tlie applicant for restitution could 
at Once apply to the Court which passed the decree m the form of on 
execution petition; then that petition wos treated in nil respects ns on 
application for execution of the decree of the nppcllnto Court nnd oil 
tnc provisions relating to execution, including limitation, nnd Iho pro- 
visions of the ss, 230 and 214 of the old Code beenmo npplicablo. 


Thus, Under tlic present section, the procedure has not been simplified, 
but an intermediate step has to bo taken before the order for restitution 
could be enforced by execution petition and thus the present section, 
instead of simplifying the procedure, has rather caused much disadvantage 
and hardship. 


" Where and In so far as a decree Is varied or reversed.”^An order 
under Or, XXt, r. 90, C, P. Code, refusing to set aside n sale held in 
execution of n decree w-as reversed on appeal but the 'auction -purchaser was 
not made a party to the proceedings for setting nsido the sale or to the 
appeal therefrom. The judgment-debtor subsoquently -applied for restitu- 
tion against the auction-purchaser i Held, that a 144, C. P. Code, did not in 
terms apply, no decree w'aa varied or reversed but only an order under 
Or. XXI, r. 90, was reversed on appeal; Subbamina v. Chennaya, 41 M. 
467 : 47 I q 628. 


The Court of First Instance shall Cause Such Restitution to be Made. 
— An application for restitution under this section is to be made to the 
Court w’hich passed the decree against which appeal was preferred; Khern 
l^loTain V. Ganeaho Kuar, 5 0. W. N. 287. Sec also, Hirachand v. Kastur 
Chand. I8 B. 224. 

The words “ Court of the first instance '* in this section include the 
Court to which a decree is transferred for execution; such Court has pow’er 
to order restitution under section 144; ^fir Abdul Hussain v, Bibt Sana, 7 
s. L, B. 19; 20 I. C. 540 See also, Venkayya v liagavachcrlu, 20 M. 448 
(8 A. 545 followed). 

Where an ejectment decree is passed by a Revenue Court and duly 
executed, but afterwards the decree was reversed in appeal, any application 
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It is quite true that it has not a direct application, because a proceeding 
under Cliapter VII is not a suit, nor is on adjudication in the proceedings, 
a decree. — Tych Beg Mohomed v. AlUbhai, 81 B. 45: 8 Bom. I». B. 
803. 

Where a Court grants permission to a nintwalli to lease wakf pro- 
perties, the order is passed under s. 141 and is appealable neither under 
the Code nor any other law; Habibai Bahvian v. Saidannidsa, 88 C. L. J. 
358. 

Under s. 141 of the C. P. Code, the provisions of the 0. P. Code are 
applicable to proceedings under the Bunaoy Act; ^fom Lai v. Nepal 
Chandra, 22 C. W. N. 547 : 27 C. L. J. 205. 

In hearing an application for certificate of guardianship, the Court 
ought to record the statements of witnesses in the manner provided by 
the C. P. Code.— G/ifl/aran v. Chhanga. A. W. N. (1900) 04 ; 3 A. L. J. 
841. 

If a pauper application is improperly framed, the Court has inherent 
power to amend the application. Moreover, section 141 of the 0. P. Code, 
which is applicable to miscelh ' : ' , ' V ' — cover pauper 

applications; Kanahammal v. ■ . ! . , M. B. J. 843: 

(1914) M. W. N 829: 23 I. C ■ : ' , ■; '. - v. BurjaTjee, 7 

L B R. CO • 0 Bur. L. T. 141 : 20 I. C. 640, where it has been held that 
B 141 C. P, Code, does not apply to pauper applications. 

S 141 and Or IX, r. 9. — It is extremely doubtful whether s. 141, 
C. P. Code, applies at all to proceedings under Or. IX, r. 9, and even if 
it does apply, s 141 cannot operate to give an appeal from an order not 
otherwise appealable under Or. XLIII, r, 1; Hara Kumar v. Murart 
Mohan, 3C C. L. J. 184. 

S 141 of the C P, Code, does not make Or, IX, r. 9 applicable to 
an application under Or. XXI, r. 2; Hanseswari v. Radhtha, 63 I. C 
855. 

Successive applications for execution are allowed by the C. P- Code 
of 1908 and the mere fact that a previous application was dismissed for 
default is not sufficient to bar a subsequent application; Asvin Mandal v. 
Raj Mohan, 13 C. L J. 532 (12 C. L. J. 6 distd.). 

When an Application to Restore a Suit Dismissed for Default Is 
Dismissed for Default, Whether Another Application to Restore the First 
Application Lies. — A suit having been dismissed for default, an applic^^^*®® 
to restore the suit n-as put in Th/s application was also dismissed for 
default and then a petition was put in to set aside the latter dismiswl- 
Held, by virtue of s. 141, Or. IX, applies to applications put in under Or- 
IX itself and the. Court has jurisdiction to restore the application. 
application under Or IX is not a petition in a suit but is an orjgina' 
matter in the nature of a suit covered by s. 141 ; Venhatanaraeimlia v. 
Surt/anarat/ana, A. I. R. 1926 Mad. 825:‘50 M. L. J. 75; Bepi'n Behart 
V Abdul Darik, 44 C 950: 21 C. W. N, 30; Abdul Raftaman v. Shahanna, 
1 Lab. .339; Lnlluhhni v. Bai Magatiqavar, 18 B. 49; iSaiar Beg Saheb 
V. A'aninianc/ii, 23 L. W. 538:94 I. C. 151: A. I. R. 1920 Mad. 054. 

Proceedings to which this Section does Not Apply.— Section 141 ot 
the C P. Code does not make section 144 applicable to execution pro* 
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for restitution -must bo made to the Revenue Court as “ the Court of first 
instance.” No separate suit is maintainable in respect thereof; Ka^hi 
Prasad v. Balbhaddar, 20 A- L J. 133; 44 A. 283. 

The Code has not defined, for the purpose of s. 144, what is ” the 
Court of first instance ” when ” the Court of first instance ” has lost terri- 
torial jurisdiction. Where the Court which passed a decree lost territorial 
jurisdiction over the locality and another Court was given that jurisdiction, 
an application for restitution was put in the latter Court, os on that date it 
had territorial jurisdiction. Held, that ” the Court of first instance ” under 
8. 144 was the latter Court invested with territorial jurisdiction; the Court 
must proceed upon some general principle in interpreting the phrase ” the 
Court of first instance,” which would apply even to cases where the Court 
of first instance has been abolished, and must apply such general principle 
also to eases where the Court of first instance has ceased to hove jurisdic- 
tion; Panchapakesa v. Halesa Pattar^ 51 M, L. J. 161 : A. I. R. 1926 Mad. 
813: 95 I. C. 587. 

Where a decree passed by a temporary subordinate Court was reversed 
on appeal by the High Court but meanwhile the temporary subordinate 
Court which made the decree ceased to exist and another temporary sub- 
ordinate Court had been established in its place to which the High Court 
remitted the case for a retrial. Held, that the new temporary subordinate 
Court was the Court of first instance within the meaning of s. 144 and that 
it had jurisdiction to order restitution though the original temporary^ sub- 
ordinate Court had ceased to exist; Lakshmana Goundan v, Suhramania, 13 
L. W. 67 : 61 I. C. 962. 

Under the terms of s. 144 of the present Code, an application for 
restitution is not in the nature of an application to execute any decree; and 
the word ” shall ” in this section gives no discretion to the Court, either to 
grant or refuse the application, but the Court is bound to proceed to cause 
such restitution to be made as will, so far as m^ be, place the parties m 
the position which they would have occupied but for such decree or such 
part thereof as has been varied or reversed. 

In the case of orders passed by His Majesty in Council, section 144 
can come into play after the course of action prescribed by Or, XLV, r. 15, 
has been followed; Damodar Das v. Birj Lai, 37 A. 567. 

" On the application of any party entitled to any benefit by way of 
restitution or otherwise."— Under s. 583 of the old Code of 1882, in order 
to obtain restitution upon modification or reversal of a decree, it was necM- 
sary to make an application for execution of the appellate decree in the 
form prescribed for application for execution and then the Court had to 
proceed to cause the restitution in accordance with the rules prescribed fw 
the execution of decrees in suits, and such application was held to bo a 
proceeding in execution of the appellate decree and subject to the limita- 
tions prescribed for execution of decrees. 

It was further hold under section 583 of the old Code, that as the 
appellate decree was to bo executed according to the rules jircscribed for 
executions of decrees, therefore the provisions contained in a. 244 (now 
a, 47) were applicable. 

But section 144, C. P. Code of 1908, prescribes a very different mode 
of procedure; under the present section, order for restitution can be obtained 
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"pn>(;M,nn lo 11.^ (V,„rt nf f.rst in-^lnnro for timt purpose, nml 
for rrvtitution sliould he inluJc in the 
wUrS r lirH'rorx nn.l noiUirr spclion 47 of the pre- 

SirXu't"''’’ i"' I'rf'criWil for npplicfvlions for execution is 

JPrhcalle to M,c . pouuou An npplic.ot.on for restitution under section 
anv (o«Ie is not ni the nnture of nn npphrntion to execute 

SitST’ I.nn,tot.on Act'npplics to such nn 

applic.ition, nnd nnt nii« i7h or 170 


bDt position irhlch they would have occupied 

mlrf-fl .f I'nne.ph- .n.h.Hh,.,! ,l„s section is that upon 

restSni ^'<'iup..tent tn the Cuiirt to grant relief by way of 

creeiS ' ^ ’• MU-eevsfnl ,,:irt^ «hat he hiiji lost in 

T ^ ^mtiKHnis decree pTsm-tl ngjiinst Inin and subsequently 
all 1 "onls, the (Vnirt shall emi'-e restitution to be made of 

rnfftr,./. wlneb the sucei'.vful part a in appeal was deprived h\ 

leenl ernmcus decree of the Court of first instance It k thV 

n-ac decri'c of reversal that the i>artj ngainst uhom the decree 

g«cn IS to lia\e n'‘-titutioii of nil that he has licen deprived of under 
»«*•«* oa’ ; Daijat \. ]fi .Winind, 02 A TH, Darataint Ayyar v. dnna- 

r!^*’y^ Cef/refor of Mccrut v KnlU Prasad. 28 A. 605, Hurro 

f^nqndra x. Shonrodhoni, 0 W. It. 4f)2 


thev under s 141, C I’ Code, are not proceedings, although 

e nature of jinx-cedings in exeuiition to enforce directly or in 
matte ^ I ‘it^cree. The section is \ cry uide m its terms. It indudes 
deal *^11?”**^ 1 cJtcciition Court or appellate Court could not ordinarily 
of ** Word " party *' is not used in the section in the sense 

P^^y to the suit " but must iiican " party to the application,'’ Brit 
V. Damodar Das, 44 A. 55: 20 A. L. J. 456. 


under s. 144, C. P. Code, ivill only replace parties m the 
^11 they actually occupied at the time of the order reversed and 

bv Consider all the various subsequent positions voluntarily taken up 
y be parties as the remote consequences of that order; Kedarnalh v. Jai 
oetkma, 5 Pat. L. W. 238 : 37 I. C. 863. 

whi assignment has taken place even after the appellate decree, 

be «♦** basis of the claim for restitution, the assignee is entitled to the 
a 144, C. P. Code. Parties in s. 144 do not mean only persons 
iuipleaded as parties at the time of the decree of the trial Court 
o. .‘^eludes also their representatives whether by assignment or devolution, 
onaifeh Katnaruddin v. Baio TItakur Barham, A, I. 11. 1918 Pat. 243; 5 Pat. 
W. 141. 

mil may be Made Where Possession of Property Is Taken 

of fh** than by Execution. — It has also been held that under s, 144 
he Code, restitution may be made even when the possession of the pro» 
21 / taken otherwise than by execution; Harachandra v, Chiniamoni, 
nni sheodthal v. Bhawam, 29 A. 348: 4 A. L. J. 188; 

49 A** V. Shew Proaad, 16 C. E J. 135.; Surya Datt v. Jamna Datt, 

A. 568; 57 1. c. 140- Narain Singh v. Bachan Singh, 8 Lali. 41: 28 P. 
n L. J. 651 : A. I, 11. 1927 Lah 37 (42 A. 568 foUd.; A. I. 

«. 1024 Cal. 769 disfd.). 

g Inherent Power to Order Restitution Irrespective * 

fiction. — ^It 18 well Settled that the power of a Court to gra ' 


Sec. 145. ] 


MISCELLANEOUS 


819 


Appaji, no B. 500 : 8 Bom. L. B. 007. S. 253, C. P. Code, 1882 (s. 145) 

applies to persons who have hccotne sureties before the passing of a 

decree in an original suit. A surety who was not made a party to the 
decree at the time of its alteration under s. 210, C. P. Code, 1882 (Or. 
XX, r. 11) for its payments, cannot be pioceeded with under this sec- 
tion. — CfiflFif/nn Jii/ar v. Tn7»/iflrnm, 3 A. 809. The words “ before the 
passing of the decree in the original suit ” in s. 253, C. P. Code 1882 

(s. 145) mean before the decree in the original suit which had not been 

made, but which would be inadq' if the litigation proceeded, and for the 
performance of which the surety became liable — Sonatun Shaha v. Deno 
Nath, 20 C. 222: 3 C. W. N. 228. 

" For the restitution of any property taken In execution.” — As to 
security for restitution, sec Or. XLI, r 6 and the notes and cases under 
B. 144. 

“ For the payment of any money." — Sec the following sections and 
orders of the Code. — S 32 (d), ordering a w’itness to furnish security for 
his appearance, S 55 (4), which relates to security to be furnished by 
a judgment-d?btor who aft&r arrest expresses his intention to apply to 
be declared an insolvent. S. 91, directing the defendant to furnish 
secunt}’ for production of any property belonging to him Or. IX, r. 
13, security bond executed for performance of any decree that may be 
eventually passed Or XXV, r 1, security for costs Or. XXXII, r. 
8, costs by retiring next friend. Or XXXVII, r 3, leave to defend in 
summary procedure. Or. XXXVIII, r 2, security m cases of arrest 
before judgment. Or. XXXVIII, r. 5, security for attachment before judg- 
ment. Or XLI, r. 5, security from appellant on stay of execution. Or. 
XLI. r 10, security lor costs of appeal. Or. XLV, r. 7, security for res- 
pondent's costs in appeal to the King in Council. Or. XLV, r. 13 (2) (6), 
security from respondent m appeal to Privy Council w'hen decree appealed 
from allowed to be executed. 

” Surety for fulfilment of any condition Imposed on any person,” eto., 
— the above words .in clause (c) have been added to do away with 
the effect of the ruling in 22 M. 268 noted below. By the addition of 
the above words, surety bonds such as mentioned in the Madras case 
are now enforceable under this section A surety entered into a bond, 
undertaking to produce certain debt bonds if the defendant failed to 
produce them, or to pay the amount thereof. Upon an application being 
made that execution should issue against the surety. Held that a bond, 
so w’orded, did not make the surety liable for the performance of the 
decree so as to bring the case within s. 253, C. P. Code, 1882 (a. 145) 
and that the liability of the surety could not be enforced in execution,— 
Narayanamma v. Ramayya Chetti, 22 M. 268. 

A debtor who had been arrested and imprisoned in a civil jail, W’as 
released upon his filing a petition in insolvency and upon a person deposit- 
ing cash security for his production. After the insolvency petition was 
dismissed the security failed to produce the debtor. The Court thereupon 
ordered the surety money deposited to be forfeited to the Government. 
Held that security money cannot be forfeited to Government, but the 
attaching creditor is entitled to get it; Basanti v. Chhedu, 16 C. W. N. 
664: 39 C. 1048. But it must be credited against the decree and is 
not to bo made available to the decree-liolder over and above his 
decretal amount; Surendro Nath v. Keshab Lai, 25 C. W. N. 86. 
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IS not confined to the cases covered by the provisions of s. 144. The power 
extends also to cases which do not come strictly w’ithin the section, because 
the Court has an inherent right, irrespective of the section, to order restitu- 
tion. The principle upon which restitution is granted in such cases is that 
the Court will not permit an injustice to be done by reason of an erroneous 
order made by it; when that erroneous order has been reversed, the Court 
will restore the parties to the position vt’hich they would otherwise have 
occupied. See, Beni Madho v. Pran Singh, 15 G. L. J. 187; Mookoond 
Lai V. Mahomed Sami, 14 G, 484; Raja Singh v. Kooldip Singh, 21 C. 
989: Dinesh Prasad v. Sankar Ghaudhury, 2 C. L. J. 537; 9 C. W. N. 
881; Radcy Singh v, Mangni Ram, 6 G. W. N. 710; Collector of Meerut 
v. Kalka Prasad, 28 A, 665; Shiam Sunder v. Kaisar Zamani, 29 A. 143: 
4 A. L. J. 19; Saroda Prasad v. Saudamini, 3 C. L- J. 181; Udit l^arain 
v. Radhika Prosad, 6 C. L. J. 662; Parbhu Dayal v. Ali Ahmad, 32 A. 79; 
Sasirama Kumari v. Meherban Khan, 13 C. L. J. 243 (247); Dinonath v. 
Jogendranath, 26 I. C. 890; Kartick Chandra v. Haragohind, 21 C. L- J- 
75 (78); Amirunnissa v. Kurimunnessa, 18 C. W. K. 1299; 22 J. C. 839; 
Sham Pershad v. Ram Chand, 10 P. R. 1914; 25 P. W. E. 1914; Nepal 
Chundra v, Ramendra, 24 I. C. 284; Narendra v. Jogendra 20 C. L J. 409 
(476); Raghu Singh v. Shew Prosad, 16 C. L, J. 135., Rai Charan--v. Debi 
Prasad, 26 C. W. N. 408: 35 C. L J. 53; Allah Din v. Chiragh Din, 63 I. 
C. 43; Jagannath v. Fatieh Chand, 61 P. R. 1917: 41 I. C. 910; Khair Dm 
V. Ahmad, 2 Lah. L. J. 207; Radha v. Sakhu, 5A I. C. 664. 

In cases not comprehended strictly w ithin the letter of 8. 144 of the C. 
P. Code (whicli makes grant of restitution obligatory in certain circums- 
tances), restitution is not a matter of right but depends upon the sound dis- 
cretion of the Court and will be ordered only w'hen the justice of the case 
calls for it; but the test of what is just must be determined with reference 
to the imperative requirements of the law applicable to the subject-matter. 
An obligation is imposed upon the Court to dismiss’ an application for exe- 
cution of a decree, if the application is barred by limitation. Hence the 
Court cannot withhold relief by way of restitution, when a sum has been 
paid out on the strength of an erroneous decision upon a point of limitation; 
Ashutosh V. Upendra Prasad, 24 C. L. J. 467 ; 21 C. W. N. 564. 

If, pursuant to an erroneous order of a Subordinate Court under s. 73 
of the Code, money had been paid out to a litigant, the High Court can 
direct that person to bring back the money into Court. The Court has in- 
herent power to direct such restitution to enable it to do ofTectiye and com- 
plete justice between the parties; Gopal Chandra v. Hari Mohun, 21 C. 
L. J 024. (11 C. L. J. 533; 32 C. 595; 17 C. W. N. 1057 referred 

to). 

The discretionary powers given to a Court by s, 151, C. P. Code, cannot 
enlarge the scope of s. 144 and cannot convert an application for a relief 
which has nothing to do witli restitution into an application for rcstituti^I 
Gopt«ctti Narayanasicami v. A'unoparam Chinna Venkataraju, 4 L. 

400: 34 I. C. 774. 

Who Is Entitled to Restitution and Against Whom Restitution can 
bo Enforced. — Under a. 583, C. P. Code, 1882 (s. Ml), the decree of the 
Apjtcllatc Court has to be executed, and by the very scope of the section. 
It can only apply to the parties to the appeal; it cannot bo executed against 
a person who was no party to the decree of the Appellate Court, that is, 
it cannot bo cxccutoil ngainsl tlic nesigneo of the decree appealed against 
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Where on releasing a judgment-debtor from arrest, the Court ordered 
that his sureties .should furnish security for bis appearance on a certain 
day, but the bond taken, however, was for due performance of any decree 
that may be passed against the judgment-debtor. Held what the Court 
ordered and what the surety agi'eed to, was to secure the appearance of 
the judgment- deb tor on the particular day and that having been 
fulfilled, the sureties were discharged. Qucsre — ^Whether ^ the bond 
not complying with the order of the Court or any provision of the 
Code, is enforceable at all; Ghandi Charan v. Ram Kumars 7 Bur. L T. 
5 : 23 I. C. 349. 

A surety under s. 55 .(4) continues liable until both the conditions, 
viz., (1) judgment-debtor applying to be declared an insolvent, and (2) 
the judgment-debtor appearing when called upon to do so, are satisfied. 
In default of either, the surety remain's liable; Kailaaa v. Arunachalla, 
15 M. L. T. 224. 

“ Under an order of the Court,” — ^The words " under an order of 
the Court ” in clause (c) of s. 145, which applies equally to tlie payment 
of money and the fulfilment of a condition must in each case refer to the 
original order of the Court. They do not refer, in respect of the condi- 
tion, to the original order imposing it, and, in respect of the payment to 
a second order to be passed in subsequent proceedings, Amolak Sao v. 
Kaahi Nath, 04 I. C. 430. 

Enforcement of Security Bond. — ^Wherc an ex parte decree was set 
aside on defendant’s furnishing security to the extent of any amount 
that might be found due from the defendant by any decree to be even- 
tually passed in the suit, such surety bond may be enforced under this 
section; Sonatun v. Dino Nath, 20 C. 222: 3 C. W. N. 228, 

The mode of enforcing payment against a surety is by summary pro- 
cess in execution and not by separate suit — Kiisaji v. Vinayalc, 23 B. 478. 
See also, Abdul Waheb v. Faroodoonnissa, 10 C. 323; and Ohundcr Kant 
V. Ram Cooinar, 3 C. L R. 505. 

Where an attaching officer acting under Or. XXI, r. 43, C. P. Code, 
entrusted the property for safe custody and for production in Court to 
a villager and took a bond with two sureties, it is not open to the decree- 
holder to enforce in execution the bond so taken against the sureties on 
failure to have the property produced in accordance with its terms; 
of Venhatagiri v. Surakrishna Naidu, 39 M. L. J. 472: (1920) M. W. N. 
784. 

Under s 145 a decree-holder cannot execute a decree against a surety 
who becomes one under Or. XXI, r, 43, C. P.'Code, as amended by the 
High Court in respect of property entrusted to him. The proper mode 
of enforcing such a bond is iiy assigning it in favour of the dccree-holdcr; 
Suhhareddi v. Vrerarya Taia, 25 M. L. T. 220; (1919) M. W. N. 219. 

In execution of a decree certain moveable properties were attached 
and wore put in the custody of certain persons by the Amin ond they 
executed a security bond undertaking to produce the properties in Court 
or to pay their price. Tlioy failed to produce tlie properties when 
demanded*. The decree-holders applied to execute their decree by pro- 
eceding against those persons. Held, that the docree-Iiohlcrs were entitled 
to do Fo ns the case fell uithin the general rule laid down by s. 145, 0. P. 
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when (lint nssipnee hntl licon no party (o (lie nppcal, — li. L. Frizont v. liaja 
Haw, a C. W. N. 420. See also, lihagwati Praitad v. Jairiinj Prasad, 19 A. 
136; Sadtq Husain v. LflKa Prasad, 20 A. 100; Safaraddi v. Dxirga Prasad, 
IOC. L. J. 83; Ahbas Husain v. Dilbaad licgam, 10 0. C. 225. But see, 
Govindappa v. //nnti»mH(happa, 08 M. 00: 20 M. L. J. CIO. 

S. 144, C. P. Code, allows restitulion (o ho mndo against the decree- 
holder who obtains any benefit under a decree wliich is afterwards reversed 
in appeal. It does not allow restitution against a third party such ns a 
stranger auction-purchaser; liahrant Sntgh v. Ml. Laiqa Begam, L. R. 
4 A. 520 : 75 I. c3. 238; Haja Uao v. Ananlhanaratjanam, 42 M. L. J. 308. 
(1922) M. W. N. 255; Peart/ Lai v, Hai\ifnnnissa, 38 A. 210. 

A hono fide purchaser, who is a stranger to the decree, docs not lose 
his title to the property by the subsequent reversal or modification of the 
decree. But where the dccrco-hohler himself is the purchaser, the sale 
may be set aside if the decree is subsequently reversed or modified. Where 
the purchaser is a stranger, the judgment-debtor whoso property is sold is 
entitled only to the sale-proceeds of the property on the subsequent rever- 
sal of the decree But where the purchaser is the dccroc-holdor, ho is 
bound to restore the property to the judgment-debtor; Zainal Abedin v. 
Muhammad Asgar Ah, 10 A 100' 15 I. A. 12; Chinna Vavanon v. 
Cheltmppa, A. 1. R. 1920 Jtnd 78. 

S. 144 IS not confined to cases where restitution is claimed on the re- 
versal of the decree in first or second appeal Provided the decree is varied 
or reversed, the section applies, however the reversal or variance has been 
decreed; SitalaUshmtammal v. Krishnasamt Iyer, (1922) 51. W. N. 180: 
65 I, C. 797. 

Plaintiffs sued to sot aside a decree in execution of ivhich they had 
paid money to the dccroc-holdor. The decree w'as declared to be null and 
Void. Plaintiffs then applied for restitution of tiio amount paid by them 
under b. 144, C. P Code — Held, that s 144 applied. Tliere is no restriction 
in B. 144 ns to the manner m wliicli the decree has been varied or reversed, 
Ghulam Mahomed v. Lai Chand, 13 S L H. 153. 53 I. C. 552. 

Where a preliminary decree for partition is set aside on nppcal, the 
final decree which may have been passed ponding the appeal from the 
preliminary decree becomes inciffcctive. Consequently, a uarty from 
whom any money has been levied under the final decree so rendered in- 
operative, is entitled to restitution of the amount from the party who 
levied it on the basis of the final decree; Atul Chandra v. Kunja Behari, 
27 C. L. J. 451; 43 I. C. 775. 

It is not necessary that a person asking for restitution under this section 
should have been a party to the successful appeal if the appeal is m effect 
and substance in favour of such party. Under this section, the parties must 
be placed in the position they were previously m, irrespective of any other 
rights accruing to any of the parties during tlie litigation. — Ganga Prasad 
v. Brojo NatJi, 12 C. W, N. 042, Sec also, 38 51. 30' 23 51. L J. 513. 

On the reversal of a judgment, the law raises an obligation on the party 
to the record, w’lio received the benefit of the erroneous judgment, to make 
mstitution to the other party for what he Iiad lost; and it is the duty of the 
Courts to enforce that obligation, unless it be shown that restitution would 
be clearly contrary to the real justice of the case. But with reference to 
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Code. Or. XXI, r. only nmkos distinct the liability of the Amin so 
far 08 the Court is concerned nnd docs not affect in any way the liability 
of a person who expressly takes charge of attached property to either 
the Court or the dccrcc»holder; Madho Prasatl v. iVorcy Lai, 10 A. L. 
J. 247. 

The execution of the decree of an Appellate Court was stayed pend- 
ing on application for review' of judgment, upon the judgment-debtor 
giving a secuntj for the execution of the decree, and a surety was accepted 
on his behalf Held that the judgment-creditor could not proceed sum- 
marily against the surety under the provisions of s 253, C. P. Code, 1882 
— Bolaji V. Bntuaaami, 7 M 284. 

W’here pending the disposal of an appeal, execution of the decree 
was, stayed on the judgment-debtor giving a security bond and the appeal 
was cventuallj' dismissed — held that the furnishing of the security m no 
way detracted from the right of the decree-holder to enforce his decree 
as against his judgment-debtor in any way he thought fit in accordance 
w'ith the law. The fact that the security is given does not take away any 
legal right which a decree-holder otherwise has, Rajbana Sahai v. Surju 
Lai, 3 Pat. L J. 170. 4 Pat. L. W. 216 

Where after the passing of a decree for arrears of rent, a person 
executed security-bond, rendering himself personally liable, and hypothe- 
cating certain immoveable property to secure the performance of the 
decree. Held that the obligation created by such secuiity-boml could not 
be enforced by a Court of Itevenuo by the sale of the hypothecated pro- 
perty. — Bchari Lai v. Jagnandan, 19 A 247 

If a surety against w’hom a surety-bond is sought to be enforced sum- 
marily m execution, applies for and obtains time to pay the money, he 
is estopped from raising the objection, that the surety-bond cannot be 
executed suinrnarily, ^%licn the decree-holder again applies for execution 
against bun. — Komtzuddi v. Fauzdar Khan, 10 C. W. N. 830 : 4 C. L. J. 
311. 

S. 146 of the C. P. Code does not apply to proceedings for the enforce- 
ment of surety-bonds taken by the decree-holder outside the Court; Subha- 
raya PUlai v. Saihanatha Pandaram, 24 M. L. T. 416; (1918) M. W. N. 
764. 

It is not open to a surety to reopen the question as to his liability, 
when in a prior execution proceeding he accepted the finding of the Court 
as to his liability, — Waman Hart v. Hart Vifhal^ 31 B. 128. 

The liability of the surety of a Receiver may be enforced under this 
section; Rashmani v. Barada Kant, 20 C L. J. 123 

S 145 applies where any person has become liable as surety for a 
Receiver and such surety can be ordered to pay the sum which he has 
bound himself to pay; Maung Po Them v. Ma ^Vaxng, 13 Bur. L, T. 91: 

59 I. C. 844. , ' 

" To the extent to which he has rendered himself personally liable.” — 

A surety -bond creating a personal liability may be enforced under tin's 
section; but where by a surety-bond immoveable properties are mortgaged, 
the mortgaged properties cannot be sold for satisfaction of the debt duo 
under the surety-bond, otherwise than by instituting a suit for sale in 
enforcement of the mortgage. Sec Or. XXXIV, r. 14. 
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the position of innocent tliird parties, the rule that a plaintiff in an action to 
recover land cannot, by his writ of restitution or assistance, dispossess a 
stranger to the proceeding holding possession on an independent title or 
claim of title and not in collusion with the defendant, does not apply when 
the party seeking to be restored possession has been WTongfully disposses- 
sed by the agency of the Court. — Dorahirami Ayyar v. Annasami Ayyar, 
23 M. 306 : 10 M. L. J. 307. Referred to in Hukum Ghand v. Kamalanand, 
33 C. 927 : 3 G. L. J. 67. See also, Jari Boham v. Kedamath MaTioari, 49 
I. A. 351 (P. C.). 

A decree awarded costs against- two defendants both of whom appealed 
but the costs were paid by one alone, who died pending the appeal. His 
son was not brought upon the record and the appeal was heard at the 
instance of the surviving defendant alone and the decree was reversed in 
appeal The son of the deceased defendant applied for restitution of costs 
realized from his father. Held that he was not entitled to restitution as he 
was not a party to the appeal. — Natesa Ayyar v. Annasamy Ayyar, 25 M. 
426. 

The assignee of a decree-holder is his representative and is a party en- 
titled to the benefits, by way of restitution or otherwise under the decree 
within the meaning of this section. This section must be read with s. 244, 
C. P. C. of 1882 (s. 47) — Jamini v. Debt Prosad, 33 C. 857 : 4 0. L. J 
192. 

An attaching creditor of sale-proceeds, payable to a vendor decree- 
holder not being a party to the decree in execution of which the sale took 
place nor to nn application for substitution as a vendee of the decree- 
holdei, IS not a representative of the said vendor decree-holder within the 
meaning of s. 144 of the Code; Jatindra Nath v. Sarat Ghvndra, 29 C. 
L. J. 360. 

The application for restitution is maintainable not merely against the 
original plaintiff but also against the purchaser in execution who is in law a 
representative of the plaintiff and m no better position than the phiintiff 
himself; Basania Kumari v. Balmiikund, 2 Pat. 277: 1 Pat. L. R. 318- 72 

I. G. 912. 

No restitution can be ordered where the original decree was executed 
jointly and some of the decree-holders are dead and no substitutim liad 
been effected. The liability to make restitution being joint, in the tbsencs 
of some of them, the claim must fail as against all; Gajo Singh v. Amrtt 
Narairt, 2 Pat. L. T. 234. 

Court Is Not Restricted to the Specific Orders Contained In the 
Appellate Decree, but may Make any Other Order Consequential on Rever- 
sal or Modification. — A decree of reversal by an Appellate Court, contains, 
by necessary implication, a direction to the Court below to cause restitution 
to be made of all the benefits of which the successful party in the appeal 
uas deprived by the enforcement of the erroneous decree of the Court of 
first instance The absence of a specific direction in the decree of the 
appellate Court for payment of mesne profits, does not deprive the Court 
of first instance, of its jurisdiction, to a^vard mesne profits by way of resti- 
tution. Such Court has not only j’urisdiction, to rcstoro to the successful 
party, the possession which he had lost, but oil other benefits of which ho 
had been deprived; Parbhu Daynl v. AU AJnnad, 32 A. 79. See also Itaja 
Singh v. KooUUp Btngb, 21 C. 089; Sreenath v. Bam Baton, 24 A. SCI; 
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S. 145 of the C. P. Code has no application to cases where the instru* 
meat of suretyship creates no person^ liability but gives only charge on 
the property; 'Uaja Uaghubar Singh v, Thakur Jai Indra Bahadur Singh, 
42 A. 158: '46 I. A. 228, P. C. : 55 L C. 550. 

The htibility under s. 145 attaches only in the case of a 
person who is “'surety ” for the payment of any money under an order 
of the Court and not a surety liable to pay owing to default. But where 
the surety undertakes to produce certain property of the judgment-debtor 
attached m execution of a decree or in default to be liable for its value, 
the security-bond can be enforced by way of execution apart from the pro- 
visions of s. 145. Although the case does not come ivithin the terms 
of s. 145, the Court has the inherent power to enforce its bond without 
recourse to a suit; Sattkunjii v. raaiidccan, 51 JI. L. J. 239: 97 I. C. 
787: A. I. R. 1926 Mad. 1005. 

Where the defendants as well as the person giving security both 
agreed that the security over the immoveable property might be realised 
by means of execution and that no separate suit was necessary, it is open 
to the decree-holder to proceed against the surety in execution; Suktimari 
V. Mungnee Bam, 30 C. W X. 683 : 95 I. C. 90S: A. I. E. 1926 Cal- 8S9. 

"When s 145 lays down that the decree or order against the original 
judgment-debtor may be executed against the surety to the extent to 
which he has rendered himself personally liable, the “ decree ” is dearly 
the decree ogamst the judgment-debtor for the performance of whidi the 
surety has rendered himself liable; .Iniir v. Madho Prasad, 39 A. 225: 
15 A. L. J. 76. 

S. 145 of the C. P. Code applies only where the surety has rendered 
himself personallj liable for the decretal amount; it does not apply where, 
the surety deposits Government Securities for fulfilment of the decree; 
Brajendra Lai v. Lakhmi iVaroia, 19 C, W. X. 961 : 29 I. C. 149. 

Where in a suretj-bond immoveable properties are mortgaged for 
costs of the Pri\T Council and there is also personal 4iability, the personal 
liability may be enforced under tins section but not the charge created 
by the mortgage, Chatidrabaft v Madho Prosad, 19 C. W, X- 178: 27 
I. C. 365 (32 C. 494 referred fo). 

The Secretary of State for India not being personally liable under 
the bond, the decree would not be executable against him, under s- 145 
nor would that section preclude the Secretary of State from questioning 
the validity of the secuntv in a suit for enforcement; Srinicas Protad v. 
Ketho Prosad, 33 C 754 ' 15 C. W. X. 475: 13 C. L. J. 365. 

As to attestation of surety-bond by which immoveable properties are 
mortgaged, sec the cases under s. GS of the author’s Evidence Act. As 
to registration, arc s. 17 of the Registration Act. 

This Section does Not Bar a Regular Suit for Enforcement of Surety 
Bond. — ^I’his section it seems, docs not bar a regular suit for enforcement 
of the suretj-bond against the surety; but is an additional remedy 
agnmet the surety; the wortl used in the section Is “ mag “ which gives 
the party on ojition to enforce the bond either in the sumninry way in 
the execution department or by means of a regular suit. This view is 
supported b\ the dt'ci«ion of the Bombay High Court in Molt Lai r. 
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Oinci/j Prosiuf Shnnlar, 0 C. W. N. 881: 2 C L. J. 537; 11 0. C. 235, 
p. 237; Dii\o Sath v Joffcnttra Naih, 20 I. C. 890; Municipal Council, 
Kumhalonam v. Sadagnpachnnar, 29 I. C. 88Q. 

S innkcs it iinpcrativo on (lie Court of first instance to cause 
restitution ns far ns innj bo nnd for tlie puqiosc of rc.stitution it is empower- 
ed to make nin neccssan onlor; /fn^/jocfic/iart v Pnhkiri Muhammad^ 
SO M. L. J. 497* 19 M L *T 381 

S, linviug obtnined n dec ire nRnnist M nnd nnotber, brought to sale 
and purchased M's property pending nppcnl The decree having been 
reversed, held, timt M was entitled to t!ic restorntion of Ins property, and 
not merely to the proceeds of llio sale thereof — Sadaaiva v. Afuttce, 5 M. 
100 Sre also, halt I\aer v tSobadra Kocr, 3 C. 724 

The pmcediiTT provided by k. 583, C. P. Code, 1682 (s 144) for 
obtaining any lienofit by way of restitution or othenvise, under a decree 
passed on appeal is not confined to cases where the restitution desired is 
provided for b} the decree it«elf — Batvantn v. Sadruddm, 13 B. 485. See 
also, Kasitn Sail v. 7/«ij, 17 M, 82: 4 Ikl. L. J. 1. 

The Court of first instnneo dismissed a suit with costs On appeal the 
Appellflte Court directed that the original decree should be affirmed and 
the appeal dismissed, and that the appellant should pay the respondent's 
costs in the Appellate Court, which were specified. The decree of the 
Appellate Court did not contain any specification of the costs of the original 
Court. Held, that the Court executing the appellate decree might execute 
it for the costs of the original Court looking to the decree of that Court to 
aseertain the amount thereof, — Behan Lai v. KJiub Chartd, G A. 48. See 
also, Himayat Hmsain v, doi Ilfri, 5 A. 689. 

The Court has power to award to a successful appellant interest^ upon 
an amount found on appeal to have been improperly levied in execution of 
a decree. — Ayj/avayijar v. Shastrani Ayyar, 0 M- 506; Heelohandafi Natn- 
budri v. F’asudcoon, 45 Jf. L. J. 323: (1923) Jf. W. N. 503. 

Where a suit was decreed with costs but the order as to costs was 
reversed on appeal and the defendant applied for restitution of the amount 
of costs which the plaintiff had recovered from him and also int^eat thereon. 
Held, that, in accordance with the provisions of s. 144 C. P. Code, the 
defendant was entitled to get interest on the amount of costs.— Coki/l 
Prasad v. Bom Devi, 19 A. h. J, 771 : 63 I. C, 513. The restitution to be 
awarded under this section must be “properly consequential on the 
reversal of the decree The Court may therefore in a proper case refuse 
to make an order for the refusal of costs; Tarachand v. Champi, 46 A. 767. 
84 I. C, 75; A. I. R. 1924 AH. 713. 

A successful appellant in an appeal to the High Court applied, in 
execution of his decree, for a refund of a sum of monev which he had 
paid to the respondent, by way of costs with interest thereon, in exe- 
cution of the lower Court's decree. He further applied for interest on the 
refund claimed, to which the respondent objected. Hcid, th^, the appel- 
lant was entitled to the interest. — Bam Sahai v. Bank of Bengal, 8 A. 
262. 

A Parky Entitled to Restoration under this Section Is also Entitled 
(9 Mesne profits In Eylctlpn.— A Court roicrsing a decree, under which 
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Thakorc Ghandm, HG 13. 42, in it has been held that where a bond 

is passed as security for restitution in tlio event of decree bein^ reversed 
in appeal, a suit based upon the bond is maintainable. 

This section gives an additional remedy to the decree-holder against 
the surety. It docs not prevent tho decree-holder from bringing a suit 
on tho surety “bond to enforce the contract made with him by the surety. 

Kadir v. Ilurcc 3fohim, 0 N. W. P. 261. 

Where A having been brought under arrest in execution of a decree, 
B handed over two Government Securities to decree-holder's pleader 
upon tho understanding that the latter should hold them as security for 
the duo fulfilment of tlic decree against A. Held, that the case did not 
come under s 145 B only created an equitable charge upon the notes in 
favour of the decree-holder by depositing them as security and his liability 
could only be enforced in a regular suit; Drajendra Lai v. Lakahmi Narain, 
W C W. N. 961. 

Surety Bond need Not be In Favour of Court. — There is no warrant 
for the proposition that it is only a security-bond in favour of the Court 
which can be executed ngnirtst tiic surety under s 145. In a case where 
a person has contracted expressly that he will guarantee the performance 
of any of the obligations set out m s. 145, wdiethcr such a contract be 
oral or m writing, he has rendered himself liable to be proceeded against 
in execution of the decree as prescribed m s 145; Joyman Bewa v. i?a*m 
Sarkar, 30 C W N. 609 . A. I R. 1926 Cnl. 877 

Surety's Right of Appeal.— Under the express provision of this section, 
the surety shall be deemed a party within the meaning of s. 47; conse- 
quently any order passed against him in execution is appealable 

A surety against wdiom a decree is sought to be enforced under s 253, 
C. P. Code, 1882 (s 145) has a right of appealing against an order made 
m the execution proceedings. — Sulcman v. Sirram, 12 B 71. 

An order refusing to enforce a security -bond is appealable. Section 
145 does not bar such appeals against sureties The contention that that 
Section justifies only an appeal by a surety cannot be recognized Section 
145 deals wdth the procedure, not the extent of surety’s liability; Galla- 
uiudi V. Ghaparalu, (1914) JI. W. N. 714. 

An order directing the arrest of a surety passed by a Court exercis- 
ing ordinary civil jurisdiction in execution of a Small Cause Court decree 
transferred* to it, is appealable; Adkar v. Putin, 20 C. L J. 129. 

Notice to the Surety. — The intention of s 253, C. P. Code, 1082 
(a. 145) is that the surety must have a notice in writing that the decree 
18 going to be executed against him. It is immaterial whether such 
notice is given by the Court which passes the decree or the Court to 
which it is sent for execution.—Lakshmishankar v. Raghumal, 29 B 29. 

Notice to the surety under this section is a condition precedent to the 
Validity of an order for execution against him. An attachment issued 
W’ithout such notice is illegal; Tankin v. U Cke St, 2 Rang. 5G7 : 84 I, C. 
998; A. I. R. 1925 Rang. 135. 

A Court is not entitled to pay the surety’s money in Court to tbr 
judgment-creditor without notice to the surety and without a finding that' 
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)ossession of property has been taken, has power to order restitution of the 
iroperty taken possession of, and with it, any mesne-profits which may 
iiave accrued during such possession. — Raja Singh v. Kooldtp Singh, 21 C. 
)89 (3 C. 720; 14 G. 484, refd. to; 10 A. 170 explained). Ahdtd Rahman 
Allah Bahsh, 53 I, C. 119. Sec also, Radhey Singh v. Magnt Ram, 
5 0. W. N. 710, where the plaintiff was put into possession under s. 501, 
U. P. Code, 1882 (Or. XXIX, r. 9) and the defendant claimed mesne* 
3rofits after the dismissal of the suit. In 8n Nath v. Ram Ratan, 24 A. 
361, it had been held that a separate suit for mesne-profits for the time 
luring which the plaintiff had been out of possession, is barred by s. 244, 
C. P. Code, 1882 (s. 47). 

A person who did not enter into possession of the property by virtue of a 
decree in his favour cannot be made liable to pay mesne profits by way of 
restitution; Nand Ram v. Jiva Ram, 41 I. C. 23. 

A person entitled under s. 583, C P. Code, 1882 (s 144) to the restora- 
tion of any benefit of which he has been deprived by reason of a decree 
which has been subsequently reversed in appeal is entitled, if the thing to 
be restored is money, to interest for the time during which he has been 
deprived of the use of it, or, if the thing to be restored is land, to mesne- 
profits for the time during which he has been kept out of possession.—* 
Hardat v. Izzaiunhsa, 21 A. 1. See also, Phvl Ghand v. Shanhar Sarup,^ 
20 A. 430; and Bhagwan Singh v. Ummatul Hasnain, 18 A. 262; Jat 
Berhani v. Kedar Nath, 49 I. A. 351 (P. C.); Sagore Mandal v. Mofijaddin, 
24 C. W. N. 50; 29 C. L. J. 486. 

Semble. — ^That if a summary order under s, 583, C. P. Code, 1882, 
(s. 144) awarding mesne profits had been made prior to the decree-holder s 
attachment, it might have amounted to a decree within the meaning of 
s. 273 (Or. XXI, r. 53). — Vasudeva v. Narayana Pattar, 24 M. 341. 

A judgment-debtor is entitled to restitution with mesne-profits under 
this section after the sale is set aside by the Appellate Court . — ThahaT 
Kamakhya Singh v. Munshi Prag Narain; 8 0. C. 254. 

Court’s Power to Award Interest on Restoration. — ^When a decree- 
holder w'ithdraw's money under a decree which is afterwards reversed on 
appeal, he is bound to restore the amount with interest at the rate of 
cent, per annum from the date of withdrawal to the date of repayment into 
Court; Ashutosh Goswami v. Upendra Prasad, 21 C. W. N. 504: 24 C. Ti. 3. 
J. 467; Indrachand v. Forbes, 2 Pat L. J, 149. 

S. 144 is very comprehensive and applies when a decree has been 
reversed by the Privy Council, and in such a case interest should be allowed 
on money which has to bo paid back in consequence of that reversal, 
Hanuman Prosad v. National Bank of India, 7 Lah. 232; 8 I*ah. B. J- 
338 : 93 I. C. 054 : A. I. R. 1926 Lah. 488. 

Sub-section (2) — Bar of Suit. — Tliis sub-section is now,. It expressly 
prohibits soparato suit for the purpose of obtaining any restitution or other 
relief W’hich can bo obtained by application to the Court of 
first instance by an application under sub-section (1), Under 
old Codo, there were conflicting rulings on the point. Tbia 

Rub-soctinn has been added to set at rest the conflicting riihngs 
and it the following cases so far ns tliey decided that 

restitution may bo enforced by a sepanito suit; and it also supersedes the 
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the conditions of the bond had not been complied with; Krtshnastvami v. 
Rangasivavii, 30 I. C. 517. 

" Such person shall, for the purposes of appeal, be deemed a party.”— 
S. 145 in express terms provides that the surety shall be deemed a party 
to the suit within the meaning of s 47 only for the purposes of appeal 
and excludes by implication the inference that he is a party to the suit 
in proceedings before the original Court; Noot Mohamed v. Dhani Ram, 
96 I. C. 234 : A. I. R. 1926 Sind 105. 

Discharge of Surety and Duration and Extent of his Liability.— A 
surety must be taken to have entered into Ins contract only for the time 
during which the relation created by the instrument of suretyship exists, 
and with reference only to the person to whom he made himself lespon- 
sible — Mohip Narain v. Shaw, 25 W. R. 250 

As a general rule, the acceptance of interest in advance by the cre- 
ditor does operate as giving of time to the principal debtor, and conse- 
quently as a discharge to the surety. — Protab Chundcr v. Goitr Chandcf, 
4 G. 132 (Affirmed by the P. C. in 6 C. 421). See, however, Damodar 
Das V. Muhammad 'Husain, 22 A. 351. 

A mere gratutious agreement by a creditor to give time to the prin- 
cipal debtor will not discharge the surety. In order to have such effect, 
an agreement to give time to the principal debtor must amount to a 
contract, that is, there must be consideration therefor. — Damodar Das 
V. Muhammad Husain, 22 A. 351. See also, Hodges v. The Delhi and 
London Bank, 23 A. 137, P. C. 

A was arrested before judgment and B became a surety for him. 
The surety-bond provided that if a decree was passed against A and the 
decretal amount was not realized from him, B would bo liable for the 
amount. Eventually a compromise decree was passed by which A was 
given certain period for payment of tlie amount — Held, that ns the decree 
that was passed was not capable of immediate execution, the surety was 
no longer liable for the decretal amount; Abdul Gafur v. Mannalal, A, I. R- 
1927 Gal. 239: 98 I C. 988, 

The omissipn of a creditor to sue his principal debtor within the period 
of limitation discharges the surety. — Jf?on;7t Singh v, Navbat, 24 A. 504 
(8 A. 259 and 11 A. 310 foUoivcd; 5 B. 647 dissented from)’ 

In a suit against the principal and surety, where the representatives of 
the principal debtor are made parties after the prescribed period of limita- 
tion, the surety still remains liable, though the remedy against the principal 
is barred. — Kristo Kishore v Radha Romun, 12 G. 330 (5 B. 647 
approved). 

“Whore certain crops attached as the property of the judgment-debtor 
were allowed to bo removed on execution of a surety bond that if the claim 
was not allowed, the sureties would pay the decree holder, a certain sum, 
the mere fact that the execution case against the judgment-debtor was 
dismissed after the claim was disallowed docs not affect the liability of 
the sureties under the bond; AjUulla Sarkar v. Namdoor Muhammad, 22 
C. W. N. 910. 

In execution of an rx parte decree of a Court of Small Causes, the 
dccrco-holdcr attached n bullock belonging to the judgment-debtor. The 
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cases noted belotv, so f.ar ns they decided that llie question of restitution was 
determinable by the Court executing decree and not by a separate suit, 
inasmuch as restitution can now be obtained by mere application and not 
by an execution petition. 

Where a decree of the first Court is superseded by tlint of the Appellate 
Court, the Court executing the decree is competent to make complete resti- 
tution to the party entitled to any benefit (by way of restitution or other- 
wise) under the decree passed in appeal; or the right of restitution may bo 
enforced bj a separate suit, nntuithstanding s. 244. — Coffin v. A’arfcrtrt 
Jiatcai, 22 C. 501. See also, liamghulum v Du-arha Bat, 7 A 170; Lati 
Kooer V. Sohfldrn Koner, 3 C 720, Gaafiv Lai v liatn Sahai, 7 A. 197; 
Kah’onn Sundoram v, fJpiiflirdrsu'ar, 11 M. 2G1; Mohoond Lai v. Afafio- 
vied Sami, 14 C. 584; Aeisritddin v. Bamnnoogra, 14 C. 605, Bohni Singh 
V. Hodding, 21 C. 540; Shania BcTshad v Hrtrro Bershad, 3 W 11 , 11 : 
10 51. I. A. 203; 5/fl«hiHliah v. 2G A 149; and yasudeea 

V, Nflrapano, 24 M. 341. 

Where the decree of the first Court was modified in appeal, the effect 
of the Appellate Court’s decree was to direct restitution of any sum paid 
under the first Court's decree which was disallowed by the Appellate Court’s 
decree and that the question was clearly one for determination by the Court 
executing the decree and not by, separate suit, being expressly provided 
for by B 583, C. P. Code, 1882.~^oafrant Singh v. Dip Singh, 7 A. 432. 
See also, Bhagtcan Sin^h v. Ummatid Hosnom, 18 A. 262; Bhul Chand v. 
Shankar Sarup, 20 A. 430; Hardat v. Izeatunnisaa, 21 A 1; Saran v. 
Bhagtcan, 25 A. 441; Sheodahal v. Bhawani, 29 A. 348; 4 A J- 188; 
Prag Naratn v. Kamdkhya Singh, 31 A, 551 P. C. : 14 C W N. 55 P 0.; 
10 *C, L. J. 257 P. C. ; Gonpadhar v. Lachman, 11 G. L. J 541. In 
Matiram Mancari v. Bam Kumar, 35 C. 265, a different view was taken. 

Where restitution cannot be obtained by application under s. 144 (1), 
C. P. Code, there is no bar to the institution of a suit. Consequently a 
suit for recovery of damages by a successful defendant against an un- 
successful plaintiff for bringing a false suit which involved great injury to 
the defendant is maintainable; Arfun Singh v. Par6flt», 44 A. 687 : 20 A. 

L. J. 636. 

Separate suit for restitution was held not to be maintainable in the 
follounng cases; — Chhida Singh v, Abdul lilajid, 17 A. L. J. 174. 

Is a Proceeding under this Section, a Proceeding In Execution?— It ' 
was laid doam by the Privy Council, in Prag Naratn v. Kamokhya, 31 A. 
551: 36 I. A. 197, that proceedings under section 583 of the old Code 
(s. 144) were proceedings in execution. There is a conflict of authorities on 
the question whether a proceeding under this section is a proceeding in 
execution. It has been held by the High Courts of Jfadras and Bombay 
that a proceeding under this section is a proceeding in execution; Vmamalai 
V. Maihan, 33 hi. L. J. 413 : 42 I. C. 530; Mulhun Pillai v. Sudalaimuthu, 
A. I. R. 1023 Mad. 270; Somasundaram v. Chockaltngam, 40 M. 780: 38 
I. C. 806; Panchapakesa v. Nafeaa Atyar, 51 hi. L. J. 161; A. I. R. 1926 

M. 813. On the other hand, the Patna and Allahabad High Courts have 

held that it is not; .Iitconram v. Nandaram, 44 A. 407: A. I. B. 1922 All. 
223 Baiinaih v. BaJmukund, 47 A. 98 : 82 1. 0. 321 : A. I, R. 1925 All. 187; ' 
Balamtikund v. Basonfe Kumofi, 3 Pat, 871 ; 78 I, C. 200; A. I. R. 1925 
Pat. 1 F. B. . . 
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latlcr applictl to poI npidc (he decree mid under p. 17 of Act IX of 1887, 
the petitioner Pto<vl Mirety <tn liis Itelialf not only for the restitution of the 
cattle attached hut also for the payment of the entire decretal amount. 
The bullock una relented. On the dismissal of the debtor's application, 
the surety produced the bullock and contended that the liability had come 
to an end. Held that the suretv «ns liable for the full amount of the 
decree under p. M5 of the Code. 'Sehat Mi v. Farzand /Hi, 38 I. C. 90. 

Attachment Indore judgment — Surety for defendant — Death of defend* 
ant before (rial — Substitution of fegni rejircsentativc — After the death 
of the defendant, the surety apjilied to the Court that ho might be dis- 
charged and his puretj bond cancelled Held tlint the liability of the 
surct)’ continued notwithstanding the defendant’s death for the cause of 
action 8ur\i\ed against the legal representative of the defendant and that 
such liabihU continued until tlio time for cNccution had arrived, Cbandu- 
lal DahuUiratii \ Jeshang lihai CJthotalal, 41 B 202 19 Boin. L. R 

112 . 

Where a person has rendered himself liable as a surety for any 
amount that might be decreed against the defendant, the fact that the 
principal debtor lias died since, does not absolve the surety from perform- 
ing his contract; Mauladad v. ll'od/iau’fl Singh, 71 I. C. 46 

A judgment-debtor linving under s. 53 (4) of the C P. Code, found 
a surety that he uould applj* to be declared an insohent within a speci- 
fied time, and would aiipcar «!ien called upon, died before the expiration 
of such time. Held that the surctj «ns ilischaiged on the death of the 
judgment-debtor, Nohm Chandra v. Mirtunjoy, 41 C. 50. 17 C W. N. 
1341 (24 if. C37 followed). See, however, Wadara Devan Ma Km, 

8 I. C. 985. 

The liability of a surety for a debt ceases to exist when his principal’s 
debt is extinguished by an act wliicli causes the merger of the estate 
of the debtor and the creditor. It docs not make any difTerenee that the 
surety bond in the case uas executed to the Court under s. 145 of tlie 
C. r. Code; Jekannusami Aiyar v. Ramasicami, 44 M. L J. 171. 

Surety bond to produce the judgment-debtor on week’s notice or m 
default to pay certain sum — The application for execution dismissed for 
default of the decree-holder. — Held that the bond w'as only in force durhig 
the pendency of the execution case during the course of which it uas 
executed and that liability did not continue to exist after the decree- 
holder's application for execution had been dismissed; Nirus Namin v. 
Peari, 21 I, C. 612. 

A security bond ceases to have effect, at any rate, for the purpose ol 
8- 145 C P. Code, when the suit is once dismissed, and the hnbilitv 
of the surety is not revived by the appellate Court's order remanding the 
suit for trial on the merits; Maung Po Khci v, Maung Sanya, 8 1. C. 
980. Followed in Sankar v. Ram Kishen, 53 P. W. R 1915 See also, 
Ma Bi V. 8. Kalidas, 5 L. B. R. 156; 5 I. C. 985: 3 Bur, L, T. 191; 
Gollamudi v. Chaparala, (1914) M. W. N. 714 : I. C. 76. 

Suit against principal and surety — Removal of principal’s name as 
summons could not bo served on him — Suit can proceed against surety 
alone, if suit against; principal not time barred; Nathabhai v- Ranchod 
Lai, 39 B. 25. 
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Application for Restitution and the Period of Limlatlon. — See notes 
and cases under the heading Short Htatory of Laiv of Restiiuiioit.y para. 
V, ante. 

If an application under this section is one by way of execution, it 
would be governed by Art. 182 of the Limitation Act; Kurgodigouda v, 
Ningangouda, 41 B. 625; Hamid AU v. Ahmedalli, 45 B. 1137: 62 I. C, 
283; In Shivbai v. Yesoo, 43 B. 235: 48 I. C. 130. But if such an appli* 
cation is not in the nature of an application to execute any decree, it would 
be governed by Art. 181; Gujar Mall v. Harain Singh, A. I. R. 1926 
Lah. 685; Ram Singh v. Sham Parshad, 67 P. E. 1918:. 36 P. W. R. 
1918: 44 I. 0. 301; Asha Bibi v. Nuruddin, 8 Bur. L. T. 165: 30 I. C. 680; 
Balrnukmd v. Basania Kumari; 3 Pat. 371 : A. I. E. 1925 Pat. 1 F. B. 

Appeal Against an Order Passed under S. 144. — An order passed under 
this section is a decree, and is therefore appealable; Dino Nath v. Jogen- 
dra Nath, 26 I. G. 890; Arthanari v. Nagoji Rao, (1912) M. W. N. 513: 
14 I. C. 536. 

A decision on an application for restitution, to be appealable under 
s. 2, must be a decision on the merits of the application and not on a 
question incidentally arising or collateral to the application. So an order 
that an application under s 144 is not barred by limitation is not 
appealable; Ram Chand v. Sham Parshad, 117 P. L. R. 1914: 22 I. C. 
851. 

"Where one of the issues was whether s. 144 applied to the facts and 
the judges decided one way or the other, an appeal, lies even though 

one of the grounds of appeal is that the decision on that issue is wrong; 

Sheikh Ghhutan v. Jioala Prasad, A I. R. 1924 All. 64 : 73 I. C. 602. 

Where an order is made under the provision of s. 151, but in fact 

in exercise, by analogy, of the jurisdiction under s. 144, on appeal does 
lie from the order; Gnanoda Sundari v. Chandra Kumar, 30 C. W. N. 
290: A. I. R. 1927 Cal. 285. 

Enforcement of 145. ‘Where any person has become liable 

iabilily of surety. aS SUrcty 

(a) for the performance of any decree or any part thereof, 

or. 

(h) for the restitution of any property taken in execution 
of a decree, or 

(c) for the payment of any money, or for the fulfilment of 
any condition imposed on -any person, under an 
order of the Court in any suit or in any proceeding 
consequent thereon, 

the decree or order may he executed against him to the extent 
to which ho has rendered himself personally liable, in the manner 
heroin provided for the execution of decrees, and such person shall, 
for the purposes of appeal, he deemed a party within the meaning 

of s. 47 : 
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Where sureties agreed to pToduce the judgment-debtor but failed, 
they can, without further notice, be made liable on their bonds for tlieir 
failure; Nagier v. KTishanan Chcttiar, (1923) M. W. N. 770. 

Where a condition is imposed on a surety under an order of Court, 
the surety can be compelled to fulfil that condition in execution proceed- 
ings under s. 145, C. P. Code, without any second formal order being 
passed against the principal; Amalak Sao v. Kashi Nathf 64 1/ 0. 430. 

Liability of Legal Kepresentatiyes, on Death of Surety. — ^Where n 
surety under s 145, dies, execution can proceed against his legal re- 
presentatives; Mohan v. Mt. Bhagbai, 19 S. L. R. 1G5: 08 I. 0. 136; A.- 
1. B. 1926 Sind 294. 

On this point see the provisions of the Indian Contract Act, Chapter 

nil. 

Limitation — Application for Execution Against Surety. — Before the 
passing of an original decree, a person becomes liable as surety 'for the 
due performance by party of the decree. The decree was passed in 
1893. The decree-holder filed several applications for execution against 
the judgment-debtor alone. Ail these applications were within the pres- 
cribed period of limitation. But it was only in 1902, that he filed an 
application for execution under s. 253 of the Code of 1882 (now s. 145) 
as against the surety. Held that the application for execution against 
the surety was barred; the decree cannot be treated as passed jointly os 
against the judgment-debtor and surety within the meaning of art. 179 
of the Limitation Act, 1877. The words " passed jointly ” in that 
article refer to a decree which is passed jointly against more persons than 
one, and do not mean a decree where a joint liability may be deduced by 
combining the surety bond and the provisions of s. 253, C. P. Code, 
1882, with the decree in dispute; Naragan v. Timmava, 31 B. 50: 8 
Bom. L. B. 807. 

146 . Save as otherwise provided by this Code or by any 
Proceeding, by or time being in force, wliere any pro- 

again.t repre.enta- cecding may be taken or application made by 
**'"**' or against any person, then the proceeding may 

be taken or the application may be made by or against any person 
claiming under him. [New.] 


COMMENTARY. 

This section is new; there was no similar provision in the old Code 
of 1882. It has been framed to set at rest tlio conflicting rulings of the 
Allahabad, Mndr.as and Calcutta High Courts. In 21 A. 274 and m 88 
M. 301, it was iield that when a defendant, against whom an cx parte 
decree has been passed, dies, his representative is not competent to set 
aside the ex parte decree. But in 29 C, 33, the Calcutta High Court, 
and in 20 A. .'*74, the Allahabad High Court took a contrary view. ^ The 
section has adopted the principle laid down by the Calcutta High Court. 
See, rr«/.af(i *S’iihf*rtji/rr v. Knahnntnurtlnj, 88 M. 442: 12 M. L. T. 800: 
21 I. C. .'*08. Again, there were conflicting rulings under the old Code ns 
to whether the expression certified purchaser in s, 817 (section 00) jn- 
dudes his representatives; but this section has set at rest the confHeliiig 
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rulings hj mlnpting Hie prmci]))!- Inid down in 111 B. Cl : 8 Boin. L. R. 
873. See, noici unticr tcciion Cfi. 

Procccdlnfis By or Against Representatives. —The proper interpreta- 
tion of R. 140 is that n person who is entitled to make an application or 
file nn appeal uhicli could have been inadc or filed by another under 
whom ho claitna but which has not been made or filed, is also entitled 
to continue tlio application or appeal wliich has been made or filed by 
euch person when that application or appeal is not properly prosecuted, 
or when sucli person dies before the opplic.ation or appeal is disposed of; 
nadha Krishna Snmvasa, 31 M. L. J. 10 03 I C. 831 : A. I. R. 
1926 JInd. 573. 

The proceedingR contemplated by b HG. C I’ Code includes an 
appeal and the exproRsion " claiming under ” is wide enough to cover 
the ease of devolution of interest mentioned m Or XXII, r 10; 5ita- 
rani(i«ic(imi v, Ijahshnit Nnrastniha, 8 I< W 21 . 48 J. C. 840. 

The proseutation of a darKhiist for e.xecution by one of tiic surviving 
co-parccncrs of the deceased decree-lioldcr cannot be said to be invalid so 
as to render the proceedings licforc the Collector invalid and so as to 
prevent the deduction of the tune mentioned in sub-para. (3) of para 11 
of the 3rd Sell of the Code: .Vfld/iau Prabhalar v. Balaji Govmd, 29 Bom 
R. R. 75: A I. It. 1927 Born. 123 

A transferee from nn auction purchaser is competent to apply for 
possession of the property transferred under Or XXI, r 92 and s 14G C. P. 
Code; Duddhu Misscr v. Zt/Ki/Tirat/ii Kocr, 40 A 2IG IG A L J. 150 
42 I. C. 030. 

An nuction-purchnser under a simple money decree is a representa- 
tive of the judgment-debtor for the purpose of Or XXI, r 98, C. P. 
Code; against wjiom proceedings can be taken under s 146 of the Code, 
^lanicka Graniani v. Parasuram Mudalij, 12 L- W, 350: (1920) M. W. N. 


Where a party dies after a Buit is dismissed against him, but before 
appeal is filed, bis legal representative can file appeal; il/tmaoji Rao v 
Wuninanjappa, 1 llys. L. J. 46. 

147 . In all suits to which any person under disability is a 
Con„„t or conscnt or agreement as to any 

•nent by pertoni procccding shall, if given or made with the 
under dUabiiiiy. Gxpress Icavc of the Court by the next friend 

or guardian for the suit, have the same force and effect as if such 
person were under no disability and had given such consent or 
made such agreement. [New.] 

COMMENTARY. 

This section is new, and corresponds to English Order XVI, r. 21. 
It has been framed m accordance with the principles laid down In 
several rulings of the High Courts and of the Privy Council. In Lall 
Majlis Sahat v. Narain J3i6i, 7 C. W. N. 90, it has been held that every 
person acting as o next friend or guardian for the suit to a minor must 
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respectively, and a surety who has given security, for the performance 
of the Appellate Court's decree, under section 5^5 of the C. P. Code, 
1882 and who could therefore, as well be proceeded against summarily in 
execution as the other sureties above referred to. The above Full Bench 
ruling clearly explains the meaning of the present section. 

Sureties for due performance of appellate decree,— See Order XLI, 
rr. 5 (£• 6. 

Scope of the Section. — To bring a case within the scope of s. 145 
of the C. P. Code, 1908, it must be established that the person against 
whom execution is sought, has become liable as surety. The section as 
framed, does not provide that this liability must have aceiued upon an 
application presented to the Court, or a surety bond filed in the proceed* 
mgs. The application of the section cannot be limited to cases where 
the liability of the Surety is undisputed or is a matter of record. If the 
jurisdiction of the Court under the section is invoked and the applicabi- 
lity of the section is denied, the Court must adjudicate upon the question 
and investigate the existence of the circumstance upon proof whereof 
the Court can take cognizance of the matter brought before it. If it is 
established that the person against whom execution is sought, has become 
liable as surety, the Court must exercise its jurisdiction. If, on the 
other hand, such fact is not established, the application must be refused; 
Lakslimi Warain^v Guru Datta, 16 I. C. 859. 

Person Becoming Bound by Oral or Written Contract is Liable.^ 
In a case where a person has contracted expressly that he will guarantee 
the performance of any of the obligations set out in s. 145, whether such 
a contract be oral or in writing, he renders himself liable to be proceeded 
against in execution of the decree, as provided in s. 145; Joyman Bewa 
v. Easin Sarhar, 30 C, W N 609 43 C L. J. 493; A. I. It. 1926 Cab 
877. 

" For the performance of any decree.” — The scope of this section is 
wider than the scope of s. 253 of the 0. V Code of 1882, inasmuch ns 
that section applied to persons who became sureties before the passing 
of n decree in an original suit and did not apply to sureties for the 
performance of appellate decrees. But the present section is applicable 
to sureties for the performance of any decree, that is, it applies to 
security given for the performance of either original or appellate decrees. 
It also applies to surety bond given for performance of any decree which 
may bo eventually passed after setting aside an ex parte decree under 
Or. IX, r. 13 

The present section supersedes the following cases so far as they 
decided that s. 253 of the old Code applied only to persons wlio became 
sureties before the passing of a decree in an original suit. 

Section 253. C P. Code, 1882, is not applicable to a surety who 
has become security in an Appellate Court A security-bond, therefore, 
executed by a surety on behalf of an appellant for bis costs of an appeal 
under s W9, C P Code, 1882 (Or. XLT, r. 10), cannot bo summarily 
enforced against the surety in the execution proceedings; the remedy is 
by a separate suit , — Kali Charan v. Balgohtnd, 1,5 C. 497; Itadha Pershaa 
V. P/ii/l;uri Kocr, 12 C, 402; Tohhan Stngh v. Udtrant Singh, 22 C. 2.5; 
Surfo Dag v Bahnahund, 23 C, 212; and ArunacheVam v. /in/narhrVam, 
15 M. 203; Ilardeo Das v. Zaman Khan, 8 A. 039. Lahshman v. Gopal 
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6ake the leave of the Court before entering' into an agreement or com- 
promise on Ins behalf, and no exception is made -in the case of a certifi- 
cated guardian. The policy of the law is to protect minors from being 
taken at a disadvantage by their guardians. In order that a comproinise 
may be binding upon a minor, leave of the Court must be express and it 
must be arrived at upon the exercise of a judicial discretion as to the 
propriety of the compromise in the interest of the minor. Sec also, 17 
A. 531, 21 M. 91 and 29 M. 104. In Manohar Lai v. Jadu Nath Singh, 
28 A. 585, 4 C. L. J. 8. 10 C. W. N. 89, 8 Bom. L. E. 489, 16 M. 
L. J. 291, their Lordships of the Privy Council held that in order to 
maintain the validity of a compromise entered into on behalf of a minor 
when such compromise is subsequently challenged, it must be proved 
that the attention of the Court was directly called to the fact that a 
minor was a party to the compromise and it ought to be sliouTi by an 
order on a petition, or in some way not open to doubt, that the leave of 
the Court was obtained. 

This section is to be read with Or. XXXII, r. 7, which corresponds 
to section 462 of the C. P. Code of 1882. 

148. Where any period is fixed or granted by the Court for 
the doing of any act prescribed or allowed by 
Code, the Court may, in its discretion, 
from time to time, enlarge such period, even 
though the period originally fixed or granted may have expired. 

[New.J 


COMMENTARY. 

Object of the Section. — This section is new, and corresponds to Eng- 
lish Or. LXIV, r, 7. It is intended to enlarge the discretion of the 
Courts. This section has set at rest the much debatable point uhieb 
hitherto existed. The section expressly empowers the Court to ex- 
tend any tune fixed by it even after the expiry of the period originally 
fixed, and is a legislative recogaition of tlie rule laid down in Bhugu'an 
Das V. Hap Abu Ahvicd, 16 B. 263. See, Amir Hossain v. Nanak Chand, 
12 C. L. J. 62: 14 C. W. N. 882, and Gauranga Sahu v. BataKrishiia, 
32 M. 305 F. B., where all the conflicting rulings on the point, have 
been referred to and discussed. 

** For the doing of any act prescribed or allowed by the Code.'* — Th's 
section applies only to nets prescribed by the Code and not to acts 
prescribed by tho decrees winch liavc become final; Kaniz Kttbra v. 
Bandc Husain, 28 I. C. 458. Tho section applies only to jiroceedings 
before decree; Niranjan v. Jagannath, 18 O. C. 58. 

S. 148 of tho C, P. Code does not authorize tho Court to grant ex- 
tension of time for filing the security bond, whicli is an net required l>) 
thn Provincial Small Cause Court Act and not by tlio C. P. Code; Ilaf^ 
Cbartlra Itam v. Hastim A7io«, 1 Pat. L. T. 023 (1020) Pat. 200. 

Whore a decree embodies certain conditions and provides that a suit 
Bhnll stand dismissed if tliosc conditions arc not complied uitli, 
where (ho date is fixed in the decree for paying in money and in tin* 
c'cnt of non-compliance it is provided that the suit sliall ho dismissed, 
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the Court has no juri^iction to interfere with the decree by altering any 
of the conditions, riz., by extending the time; Sajjadx Begum v. Dilwar 
Hufsoin, 40 A. fiTO: IG A. h J. 025. 

This section iijiplips only where n period is fixed or granted by the 
Court for the doing of any act prescribed or allowed by this Court; it 
docs not apply to extend the period fixed by a decree. For instance, this 
section docs not entitlo tin* Court to extend the time fixed by the decree 
for payment of (be purchase money in pre-emption cases; Suranjan Singh 
V. /{am //rt/ia/, 35 A. 582: II A. h. -I. 950 (on appeal from 10 A. L. J- 
520); Muhamad v Cliarag^ 140 1*. W. It. 1010; Jug Ram \\ Jewa Ram, 
0 A. L. J. 047. .Srr also, Dacfni Lai v. /{n/arom, 10 O. C 5: 19 I. C. 
347: HflMfmnatMd v. Mnhmudinmiasa, 17 0. C. 377 27 I. C. 419; 
^'’af/l^ Khan \ Gulab Khan, 01 I, C. 242: Jaa^a Singh v. Lachmi 
Naratn, 23 O C. 25-1; 7 O L J 378. See, however, Naha v. Patliona, 
60 P. H. 1013: 53 P. L It 1913 i 72 P. W. P. 1913 18 I C. 86; Abu 
Mahomed v Periab Narain, 20 C W. N. 800. 

^ Where a decree of the High Court passed in second appeal directed 
delivery of property to plaintiff on paying a certain sum within a certain 
time and that order was not complied w’ith. Held that the specific direc- 
tion ns to time given in the decree w'os an essential part of it; and the 
High Court has no power to extend the time or modify the decree in 
respect of it, ilfoidcrn Kiippal v. Pounasami, 16 M L. T. 430: 1 L, W 
882. See also, Nori v Pratipaf/ii, 24 I C 825 

S. 148 does not apply to periods fixed by a decree. The general 
rule is that no executing Court can vary a decree without the consent 
of the parties; Huham Chand v Haijat, 99 P. R 1912: 121 P W. B. 
1912: 15 I. G. 941 (15 C. W. N. 085 followed) 

Once an order rejecting a plaint is set aside in review, the Court 
has full power under ss. 142 and 148 of the C P. Code, to extend the 
time for payment of the deficit Court fee, and the plaint having been 
originally filed wdthin the period of limitation, the suit was not barred; 
Surendra Prasad Lahiri Choudhury v. Attabuddin Ahmed, 26 C. W. N. 


The Court has no pow'er to extend the time allowed by a decree 
for the payment of money under s. 148, C. P. Code; Badal v. Chhattar 
Singh, 25 O C. 74 : GO I. C. 205; Raja Komal Singh v. Jagannath, 15 
N. R, R 39 : 49 I. C. 840. 

Where time has been fixed by a decree of Court for payment of 
Court-fee, the Court has no jnrisdiction to amend the decree so as to 
enlarge the time for payment. S. 148, C. P. C. is inapplicable to cases 
where time has been fixed by a decree of Court; Naieab Khajeh Hahih~ 
uUa V. Gala Asmnlcr Khntun, 37 C. Ij. J- 395: 27 C, W. N. 320. 

Where an application for execution filed w-ithin time which had 
been returned for amendment of certain formal defects was refiled after 
the period of limitation had expired and after the time allow'ed by the 
Court for the purpose w'ith an explanation explaining the delay and the 
petition w'as accepted. Held that the Court liad in fact in the exercise 
of its discretion enlarged the time under 8. 148, C. P, Code, though there 
w’as no express order to that effect; Gopal Prasad v. Rajendra Lai, 20 
C. W, N, 616; 85 I. 0. 625, 


( 
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Ihe Legislature. See, Panchanana Sinqh v. Dtrarha Kaih, a C. L. J, 20; 
Hiikum Chand v. /vamafouand Sinph,'Z C. L. J. C7: a3 G. 027; i?rtSJ5: 
Lai V. Bidhutnum, C. 1094: 10 C. W. N. 710: 4 C. L. J. 000; Ounlco 
Sin^Ji V. Chandrika Singh, 5 C. L. J. 611. 

The principles which regulate the exercise of inherent powers by a 
Court have been explained in the case of Hukum Chand v. /kafnalurmtuL 33 
C. 927 : 3 C. L. J. 67. The Code of Civil Procedure binds all Courts so far 
as it goes; but the Code is not exhaustive, and in matters with which it does 
not deal, the Court will exercise Us inherent power to do that justice between 
the parties which is warranted under the circumstances and which the 
necessities of the case require. On any point specifically dealt with by the 
Code, the Court cannot disregard the letter of the enactment acconling to 
its true construction, though, as the Legislature cannot anticipate and ninho 
express provision to cover all possible contingencies, it is the duty of ft 
Judge to apply the provisions of the law not only to what appears to bo 
regulated expressly therebi*, but also to all coses to wdiich n just application 
of them may bo gathered from it (ace 3 C. L. J, 29). But it would bo a 
patent misapplication of the section if it were in the exercise of its inherent 
power to assume junsdiction to grant a review where it has boon expressly 
forbidden by the Legislature to entertain such an application. See Sau 
Bhuean v. liadhanath, 20 C. L. J. 433. The inherent powers of the Court 
are not to be used for the benefit of a litigant, wdio has his remedy under 
the Code of Civil Procedure, much less than for one, wdio having his 
remedy, has lost it by his own delay. Nor should it bo used so as to lead 
to arbitrary disposals actuated by individual sontimont or tlio more disin- 
clination for the exertion involved in the investigation of law; Jlfut/iia 
Chettiar v. Bauo Sahih, 27 Isl L. J 605, Thus it is clear that the doctiino 
of inherent pow'crs of a Court wdiich is recognized by a. ICl of tho Code, 
has no application^ where there is not only an express provision but mi 
express provision negativing the claim of tho puily. See, Madhn SudiUin v. 
Rash Mohun, 21 G. L. J. 614 and Chaturhliuj v. Uaghubar Daijal 30 A. 
254, p. 363:- 12 A. L. J. 529. This section does not fonnulnte ft now 
doctrine, but merely furnishes legifelativo recognition of u well cstnblistioil 
principle applicable to ordinaiy Civil Courts; Rashmimi v. Qanoda 10 0. W. 
N. 84: 20 C L. J. 213. S. 151 makes no Jaw; it imu-oly rninintls iliidgott 
of what they ought to know already, iiairiely, that if tbov liud (liu ordinary 
rules of procedure resulting in injustice in any case, whotlicr by tho form of 
circumstances or through the attempts of a party to got an tinfatr advanlagn 
out of them, those rules can bo broken, but lite Courts am not bound to 
break the rules and the power under s. 151 is to bo used only when llicm 
18 no other remedy open; Sadaehio liao v. Vntaji, 23 N, L, It. 79 1 Ai L 
R. 1923 Nag. 212. 

With regard to Court’s inherent power, tlio following observations of 
Peacock, C. J., in tho Full Bench case of Ilurw Ohxtndfr v. iS/ioorodfionsp 
9 W. 11. 402 (400), arc very instructive: '* Hiiu-o laws are goiinnil nitrs, 
they cannot regulate for all time to cotne so as to tiiako otjiross provision 
against all the cases that may jiosaibly Imjipon. It is tho duty of a lawqdxor 
to foresee only tlic most natural and ordinary ovotits, ninl to form Ids dls« 
position in such n manner ns that without entoring into tho dntMlI of slngU' 
l.ir cases, lie rnn^ cslnblish rules coiiitnoti to theiii nil; and liesi If Is tho dnt\ 
of the Judges to apply the laws, not only to wind api'oaip (n ho mptilnlr>l hy 
their express disposdions Imt to rdl (ho enpoH to i\hti’h a hi«t Mppllentlun of 
them mnj he made, and which app<’nr to be eouipielinmlrd rltlier Wdlliln 1 )(g 
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The High Court has no power to extend tlie time allowed to the 
judgment-debtor by Or. XXI, r. 92 (2) to deposit the decretal amount, 
etc,, to set aside the sale; Bihi Sharofan v. Md BahibudtUn, 15 C. W. N. 
G85: 13 C. L. J. 535, p. 543. 

An award was made after the time allowed by the Court had expired. 
On an application for enlarging the time for making such award, held 
that the Court iiad no power to grant the application; held, further, that 
section 148 C P, Code does not enable the Court to extend the time 
for the doing of a particular act when in truth and in fact the act has 
already been done; Shib Krishna v, Satiah Chundra, 08 C, 522 (13 A. 
300 P. C. followed). The correctness of this decision has been doubted 
in Sri Lai v. Arjun Das, 18 C W N. 1325, where it has been held that 
having regard to the change in the law made by the wordings of s, 148 
and Sell. II, els. 8 and 15 of the C. P. Code, 1908, the above Privy 
Council case, does not seem to have the same binding authority as before. 

In a suit for redemption on the date fixed for payment of the money, 
an application was made for extension of time. Held, that no extension 
of time could be granted under s, 148, C. P. Code, or Or. XXXIV, r. 8. 
Section 148 of the C. P Code applies only to proceedings before decree, 
and the power to enlarge time by the proviso to r. 8 of Or. XXXIV can 
be exercised only in cases in which a suit has been brought for redemp- 
tion and in which both a preliminary and a final decree for redemption 
have been passed; Ntranjan v. Jagannath, 18 O. C. 58 In Het Singh 
V. Tika Singh, 34 A, 388: 9 A. L. J. 381, it has been held by the Allaha- 
bad High Court that s 148 applies to cases in which the time fixed by 
the Code for tlie doing of some act is extended and not to the extending 
of time fixed by a mortgage decree for the payment of a prior mortgage. 
See also Dhannoraja v. Srccnivasa, 29 bl L J. 708: 2 L. W. 1074. 
Jn 'Mg Aung v. Ma Them, 27 I. C. 706, it has been held by the Chief 
Court of Burma, that s 148, C. P, Code gives a Court power to enlarge 
the period of redemption if it thinks fit. 

Section 148 relates only to proceedings antecedent to the passing 
of a decree, and was not intended to enable the Court to extend time 
m pre-emption or redemption cases; Batuk Nath v. 'Munni, 7 I. C. 36; 
Khan Muhammad v Ahman, 73 I. C. 891; Labh Singh v. Ganpat, 71 
I. C. 35. 

S 148, C P Code, does not enable a Court to extend time for doing 
acts allowed by a decree, c.g., the time allowed by a pre-emption decree 
for payment of the sale price; Amba Das v. Laxman, 19 N. Ij. R- 8: 71 
I. C, 401 ; A. I. R. 1023 Nag, 210. 

The general provisions of a 148 relate only to proceedings antecedent 
to the passing of n final decree; Narendra v. Ajtidhia, 13 O. C. 
Qanga Itafan v Chandikaprasad, 74 I. C. 573. 

As to the appJicahitiig of the present section — sec, S. 55 (4), time 
allowed to judgment-debtor to apply to bo declared insolvent; 
for pn>mrnt of postage stamp; s, 140 for payment of deficit Couit-feps; 
Or VI, r. 18, for amendment of pleadings; Or. VII, r. I (5), 
plaintiff to correct valuation of suit; Or. VII, r. 11 (c), requiring plflintilT 
to Bupply the requisite stamp paper; Or. VIII r. 9, requiring written 
statement or additional written'-statement; Or. XI, r. 8, to answer in- 
terrogatories by nfiidavit; Or. XI, r. 17, time for inspection when notico 
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given; Or. XTI, r. 4, notice to admit facts; Or. XVI, r. expenses of 
witness to be paid witJiin a period to be fixed; Or. XXI, r. 17 amendment 
of application for execution; Or. XXI, r. 33 (2), execution of decrees for 
restitution of conjugal Hglits; Or. XLI, r. 22, time for filing cross ob* 
jections 

Tlie above are some examples of the power to grant extension of 
time; besides tliese there are other proxnsions to grant enlargement of time, 

“ The Court may In Its discretion.’* — The discretion conferred by 
8. 148 of the C. P. Code cannot be arbitrarily exercised in matters to 
which the rules of limitation appl}', and m which, by those rules, the 
Court can only extend the time after a -proper judicial consideration of the 
cause shown under s 5 and of the fraud established under s 18 of the 
Limitation Act A Court cannot keep alive a cause of action for an 
indefinite period by granting, without cause show’n and without considera- 
tion, indulgence under s. 148 to litigants who are guilty of the grossest 
laches and who fail to comply with the order of the Court, Musat. Ditlthno 
V. Munshi Sahu, 4 Pat. L. J 428 52 I. C 439. 

S. 158 and S. 161. — ^^Vhe^e an ex parte decree is set aside on the 
condition of the defendant paying his adversary's costs into Court within 
a specified time, he had jurisdiction to vary the order subsequently by 
enlarging the time at its discretion. Such power is vested in Courts 
by the combined effects of s 148 and s. 151, C. P Code; Chandra G'oim- 
dan V. Palaniappa Gottndan, 23 IM. L- T, 7 : (1917) M. W N 870 

Appeal. — An order under s. 148 is neither a decree wuthin the mean- 
ing of s. 2 nor is it appealable as an order under s 104 of the C P. 
Cf^e; Suranjan Singh v. Ram Bahai, 35 A 582: 11 A. L J 950 (14 
A 520 distinguished); see also, Dhannaraja v. Sreenivasa, 29 M L. J. 
708: 2 L. W. 1074; see, how'ever, Jagamath v. Kamta Prosad, 36 A, 77. 

Period of Limitation. — ^This section does not empower a Court to 
extend the period prescribed by the law of limitation; Dukhno v Mttnshi 
Saha, 4 Pat. L. J. 428: 52 I. C. 439, 

Other Cases. — Court may extend time in pauper applications; Thang- 
athammal v. Iravatheswara, (1915) !M. "W. N. 228: 28 I. C. 504. 

An ex parte decree was set aside on condition of defendant’s paying 
to plaintiff on a certain date a sum of money as damages. The condition 
w'as not fulfilled. Held, that the Court had pow^er under this section to 
extend the time for payment of the money; Jagamath v. Kamta Prosad, 
36 A. 77 (35 A. 582 distinguished). 

The High Court has power to extend the time for the institution of 
a complaint on sanction, even if the six months mentioned in s. 195 of 
the C. P. Code have expired; Secretart/ of State v. Sankarapandian, 
(1914) M. W. N. 347 : 23 I. C. 727 (2ff M. 190 and 480, foihu-ed; 12 C. 
L. J. 382 not followed). 

Section 148 of the C. P. Code has not the effect of making Or. ni, 
r. 11 applicable to memoranda of appeals so as to make it incumbent on 
the Court to admit them though out of time when the conditinos of 
that rule are complied with; Nararjana Bao v. Venkata Krishna, 27 M. 
L. J, 677;’ 26 I. C. 33. But see, richwt Ramchandra v, Nagappa, 38 B 
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Tho Hiph (Vniri iiniplr inliorcnt jKiwcr <o mnlte an order Tvnth 
trpanl (o the cf»‘ifR of pnvc'cdinpR luken l)?forv t( where it is satisfied upon 
the facts of the case that the firtHTeduips have been an abuse of the process 
of the Court, hVfokfy (’hnrou %. Sarat Kurnari, 21 G. \V. N. 82G: 26 
C. L. J. 41. 

A Court has mlierent jxiwer to ivetify a mistake in a sale certiflento 
of iU own mot Kin — G’ofundn C/mridm v" Ahhou Chnran, 12 C. W. N 
1027. 


Apart from t!ie e\preps provtsions of tlie C 1’ Code, there is an in- 
herent jurisdiction in f!»e Hipii Court to stay jin_\ suit uliich is an abuse 
of the process of the Ilipli Court ; the jurisdiction existed prior to the Code 
of 1908, and it is recognised in s. It'll of that Code, //nififK«l<m Aefttrance 
<f fifufuaf Benefit *Soci'ffj/ v. Bai .Uu/raj, 27 M. L. J 615. Sec also, VcB 
chand v. Li«f on, 68 B. 033. 

Tho phmso “ abuse of the process of the Court ” in s. 151 includes 
** the idle multiplicity of proceedings." While a suit was pending, pro- 
ceedings were started in another Court against one of tho defendants under 
the Lunacy Act. riaintiff prayed for adjournment till the proceedings 
Under the Lunacy Act wore o\er, which prayer was. houever, refused, 
Hefd, that the High Court had inherent power to order stay’ of proceed- 
ings to avoid multiplicii ' " ” ’ Ball v. Chatarhhu;, 

to avoid muUiplicitv of v. CJiaturbhuf, 48 A. 

48 A. 350: 03 I. C'. 285 

Some Illustrations of Cases In which Courts Exercised Inherent 
Powers. — ^Tlic existence of the inherent power to do justice has been recog- 
nised from tile earliest times; sec, 9 W. R, 402, C. L. J. 29, 33 C. 927, 
3 C. L. J. 67; various instances wdll be found mentioned in 33 C. 927 in 
which the Court exercised its inherent power. The power to amend a 
petition is inherent in Court; KarwL-aminal v. PanchapaJiaa, 20 M, L, J. 
343 : 23 I. C. 82. Amongst obvious cases may be mentioned, (1) con- 
solidation of suits and appeals (17 C. W. N, 526); (2) postponement of the 
-hearing of a suit pending the decision of a selected action; (3) stay of cross 
suits on the ground of convenience; (4) enquiry as to w'liethcr all the proper 
parties arc before the Court; (5) entertaining a defence fa forma patipcrii; 
(6) deciding one question while reserving another for investigation; (7) 
remanding a suit which has not been properly tried; (8) staying the draw- 
ing up of the Court's owm order; (9) suspending the operation of the Court’s 
order; (10) staying proceedings pending an appeal in a guardianship matter 
and appointing a temporary guardian ad litem (19 C, W. N, 84: 20 C. 
L. J 213); (11) applying the principle of res judicata to execution proceed- 
ings for the sake of finality; (12) punishing contempt of Court made when 
the Court is not sitting; (18) deciding questions of jurisdiction though tho 
Court is ultimately found not to have jurisdiction over the suit; (14) direct- 
ing a party w'ho has applied for leave to appeal to His Majesty in Council 
to pay costs on tho dismissal of his application (34 C. 860: 11 C. W. N. 
®56); (15) amending decrees or orders; (16) granting restitution in cases 
of reversal of execution sales and order m execution proceedings; (17) re- 
straining by injunction a person from proceeding with a suit in tho Small 
Cause Court; (18) staying proceedings pursuant to its oam order in view 
of an intended appeal; (19) treating an application for revision as an appeal, 
and vi^e versa. In Nando Kishore v. Bamgolam, 40 C. 055: 10 C. L, J, 
508, it has been held, that a Court has inherent power to make an order 
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Section 148 of the C. P. Code, 1908, does not authorise the first 
Court to modify the decree or extend the time alIo%ved by it for the execu- 
tion of a Kabiilujat, after an appeal has been preferred from that decree. 
The only Court wliich can pass such order is the appellate Court; Mohunt 
Parmanand v. Kripa Sindhu, 14 C. W. N. f584 : 37 C. 548. 

An order for enlargement of time under s. 148, C. P. Code, 1908, 
cannot be deemed an order for the admission or rejection of a plamt. 
It is not competent to the Hegistiar of tSmall Cause Court to make an 
order under s. 148 for enlargement of time; Btidhan Sha v. Sitanath, 
13 G. L. J. 78. 

The Court has pou'er to enlarge the time originally fixed for payment 
of Court-fees, in cases \\here a large amount of mesne profit is assessed 
than that for which Court-fees were originally paid; Golabchand v. Baku- 
ria. 13 C. L. J. 432. 

149 . Wliere the whole or any part of any fee prescribed 
for any document bj’’ the law for the time being 
Power to make up relating to Court-fees has not been 

° paid, the Court may, in its discretion, at any 

stage, allow the person, by whom such fee is 
payable, to pay the whole or part, as the case may be, of such 
Court-fee; and upon such payment the document, in respect of 
which such fee is payable, shall have the same force and effect as 
if such fee had been paid in the first instance. [New.] 

COMMENTARY. 

Scope and Object of the Section. — S. 149, C. P. Code of 1908, is no 
enabling section empowering the Court to extend the time for the pay* 
ment of fees on any and alt documents which may be presented to it; 
but where a particular document is a plaint or memorandum of appeal, 
then the Court's discretion must be exercised in accordance with the 
special provisions of Or. YII, r. 11 (c). Thereafter B. 149 would come 
into plaj', and would operate to produce this effect that upon the payment 
of a requisite fee within the time allowed by the Court, the document in 
respect of W’hich such fee w'as payable would have the same force and 
effect Q8 if guch fee hod been paid in the first instance. S- 149 as it 
stands is a section which in the new Code w’as substituted for s. 58-'A 
of the old Code, which w’ns apparently enacted by Act IV of 1802 \\ith a 
view to remove what was considered to bo the hardship caused by certain 
decisions of the Allahabad High Court, and that section provided for the 
validation of insufficiently stamped memoranda of appeals and applica- 
tions for review’ provided they had been presented within the proper 
period of limitation, and the insufficiency of the stamp w'ns caused by 
n mistake on the part of the appellant or the applicant as to the amount 
of the requisite stamp. Tinder s. 582-A, therefore the discretion of the 
Court was fettered by this limitation that tlie insufficiently stamped 
memorandum or application could not be validated unless the Judge was 
satisfied that the insufficiency arose from a mistake on the part of the 
appellant or applicant. But in s. 140 of the present Code these words 
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for stay of proceedings in execution of its decree in view of an intended 
appeal to His Majesty in Council, even though there is no statutory 
provision in that behalf (6 C. W. N. 781, refd. to); see also, J. C. Gahtaun 
V, F. E. Dinshaw, 31 C. W. N. 653: 102 1. C. 513: A. L E. 1927 Cal. 581, 
in which it has been held that the Court has inherent power to stay or defer 
the issue or operation of its ovti processes in cases demanding the exercise 
of such power in the interest of justice. Or. XXI rules 21, 26, and 37 do 
not exhaust all the discretion of the executing Court, nor does r. 11, in 
the case of a decree for money, limit or restrict any jurisdiction or discretion 
which an executing Court may have in respect of any decree that is before 
it for execution. 

Where a contingency happens which lias not been anticipated by the 
framer of the C. P. Code, and therefore no express provision has been 
made in that behalf, the Court has inherent power to adopt such procedure 
as may do substantial justice and shorten needless litigation; Fahimunnitsa 
V. Mahadcb Das, 12 C. L. J. 428 p. 430: 7 I. C. 846. 

S. 151 0. P. Code is intended for exceptional cases for which there is no 
remedy except the use of the Court's inherent powers. It is not intended 
to evade or ignore the provisions of law which govern procedure. Where 
after passing a decree, a Court suo moto sets aside its own decree on the 
ground that it had discovered some documentary evidence on the record, 
the procedure is illegal; Mahadeo v, Kalloo, 21 A. L. J. 447: 73 I. C. 
494. 

The Court has, where the circumstances require it, an inherent power 
to do that justice for tlie administration of which alone it exists; and when 
the legislature has provided no procedure to be followed in cases which must 
and do arise, the Courts must be taken to have inherent power to decide the 
question of pracedurc and, if necessary, to invent a procedure for them- 
selves This principle has since been embodied in section 151 of the Code. 
The Transfer of Property Act makes no provision for decrees by consent, 
and is silent upon the question of procedure to bo followed for onlors 
absolute when such a decree has been made; Dcchu Singh v. Becharavi 
Sahu, 10 C. L. J, 91 (100). 

Ordmnrilj s. 151 does not apply in cases where the aggrieved party has 
other remedies provided in the Code, c.g., by way of appeal or review, but 
there is no hard and fast rule limiting its applicability in such cases (26 I- C. 
46, 33 C. 920 re/d. to); Lata Hanumallal v. Mtissf. liavt Pcari, 2 Pat. L. 
T. 251 . CO I. C, 368. 

Where tliero is nc oxpicss provision in the Code, every Court trying 
civil causes has inherent jurisdiction to take cognizance of questions which 
cut at the root of the subject matter of controversy between the parties, 
e.g., power of Court to frame issue after the arguments had been closed; 
Shama Vatira v. AhduJ Kadtr, 35 M. 007 P. C. p. 012; 10 C. W. N. 1009: 
23 M. L. J 321: 10 C. L. J. 590; 14 Bom. L. K. 1034 : 10 A. L. J. 259. * 

The Court has inherent power to rehear a matter before the Court s 
order passed at a previous hearing is perfected; Padtnabati v. Itasik Lat, 
37 0. 250. 

The Court has inherent power to do justice between the parties under 
s. 151 C. P. {’f)de; Chou'dhuti Chintnnioni v. Sritnati Mflttmohini, » 
Put. MP: A, I. It IP22 Pat. iOO; ChcHutl v. Lo<U\ a<mn<i Vo»n, 

41 M. li. J. 310: 44 M. 019 F. B. 
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of limitation have been omitted, and the inference appears to bo that 
the Legislature bv the new provision intended that the Court should 
have free and unshackled discretion in this matter. See, the observations 
of Batchelor, J. in Achut flatnchandra v. Nogappa, 38 B. 41: 15 Bom. 
L. R. 002. It is therefore clear that the scope of the present section 
is wider than tliat of s. 582 A, as its application is extended to any docu- 
ment chargeable vith court fees, under the Court Fees Act, such as 
pleadings, memoranda of appeals, and cross-objections, applications for 
review, and written statements pleading a set off or counter-claims. (See 
the cases noted under Or .XXXIII, r 8, and Thangathammal v. Irava- 
theiu'ara Iyer, (1915) M. \Y. N. 228 28 I. C. 504 

This section is new. It has been enacted to enlarge the discretion 
of the Courts and to set at rest the several conflicting rulings which 
hitherto existed on this point The recent cases of Hariram v. Akbar 
Hussain, 29 A. 749 F. B. : 4 A. L. J. 630, and GattaTa7iga Sahu v Boio 
Krishna. 32 M 305 F. B. : 19 M. L. J. 340. G M. L. T. 129 F. B., 
are in accordance with the law as laid down in this section. In the 
lladras Full-Bench case nil the conflicting rulings have been referred to 
and discussed m the Order of Reference. See also, Budhan v. Sita Nath, 

13 C. L J 78. In this connection, the Full Bench Case of the Calcutta 
High Court in Padmanand v Anant Lai, 34 C. 20 F B : 11 C, W. N. 
38: 4 C. L. J. 421, should also be consulted. 

Discretion of Court to Allow Extension of Time for Payment of 
Deflolt Court-fee. — S. 149 of the present Code vests a wider discretion 
in Court; Hancharan v Baihuntha Nath, 21 I. C. 866. 

The fact that an appellant has no funds with which to pay the 
requisite Court-fee is a good ground for admitting the memorandum of 
appeal, though presented on the last day of limitation, and for extending 
the time under this section to pay the requisite stamp; Achut v. Nagappa, 

38 B. 41; 21 I. C. 3.37. The Patna High Court has held that no time 
for making good the deficiency in Court-fee should be given if it is found 
that a litigant has paid an insufficient Court-fee deliberately and to suit 
his own convenience, but time may be given when it appears that he 
made an honest attempt to comply with the law or when the amount 
of the Court-fee payable is really open to doubt; Ram Sahay v. Kumar 
Lachmi, 8 Pat. L J. 74 : 42 I. C. 675; Amir v. Jlfohan, 3 Pat. 337, 80 
I. C. 1030: A. I. R. 1924 Pat, 663. 

A plaint was filed one day before the prescribed period of limitation 
on insufficient stamp. The Court granted a week’s time to put in deficit 
fees, which was paid one day too late. An application for extension of a 
day's time w’as put in and granted. Held that the suit was in time. 
The Court was quite competent to extend the time originally fixed, 
even after such period had elapsed; Amir Hossain v. Nanak, 12 C. L. J. 

02: 14 C. W. N, 882. 

Where a suit was instituted on the last day of limitation on an 
insufficiently stamped plaint and the balance of court-fee was subse- 
quently paid after the period of limitation had expired, and the court * 
signified accept.ince by issuing summons to defendant, held, that the 
suit w’as not barred bv limitation; Gaya Loan Office, Ld. v. Atvadh Behan 
Lai, 1 Pat. L. J. 420: 3 Pat. L. W. 51 : Pctf<m Kumar v, Rttlari Kuar^ 

5 Pat. L. J. 544 : 1 Pat. L. T. 544. 
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TJ»<» inJjrrrftl ponrp; of tlie Court rcwpofacd under s. 351 nro such as 
are u«ipd lo pocun* the rnria of jtiPtico; Snfu'fri r/jnf:t<rflu; v. Sa6i, 48 I. 
A. 70 ( 1 \ C.). 48 C. 481 : 58 C. h. J. 307: 10 A. L. J. 281; mkanta x. 
StrSTnamoifrr lUttce, 31 C. L. J. 130: 50 I. C. 720. 

Tlie lligli Court has nn inherent jurisdiction to in alee orders to prevent 
a ini<carrinpo of jii'she*' and this right can be and is expressly recognised 
by s. 151 C P. C<xlc. Rnm\at v Mahatko, 30 A. 147: 14 A. L. J, 1230. 

A Court lias inlierent jKiu'er to regulate its pmccdurc in such n manner 
83 m.aj shorten litigation nnd rc'^ult in Rulistantial justice to the parties; 
Srinaf/i V. Probod/ic Chuadrr, 11 C. L. J 580. 

An order confirming Court sale in favour of a transferee from ihe 
bidder, who liunself nllegca not to be tbc actual purchaser is erroneous, as 
(ho transferee is not the auction -purchaser. A Court making such an order 
has inherent power to revoke it at any time; Ah Mohammad v. Alia 
Khanam, 30 I. C. 230. 

Where an appellate Court adds a now party, it has inherent power to 
reverse the decree nnd remand the case for retrial. This pow’er has not 
been taken awav by Or. XLI, r. 23 of the C. P. Code; Antoni v. Rama- 
kmhnaya, 2 L. \V. 1031. 

An appellate Court has inherent power to restore on appeal and rehear 
it after adding a co-defendant n party to the appeal; Durga Charan x. 
Lakhi AVam, 47 I. C. 017. 

No judicial order can be made to the detriment of a person, till he has 
been afforded an opportunity by means of notice, to enable him to raise his 
objection if any. Though the C. P. Code docs not contain any specific rule 
of the typo of Or. XLV, r. 0 of the Supreme Court Rules, the Court has got 
inherent power to regulate its procedure and to prevent prej’udice to persons 
who have no notice of its proceedings. The Court has inherent power to 
compel a party to bring back money into Court paid to him under an un- 
sustainable order; Hari Nath v. Hara Das, 29 I. C. 580. 

Where land in possession of a Hindu wddow' was sold by her without 
legal necessity, the Court has inherent power under s. 32 of the Land Acqui- 
sition Act, to compel the purchaser to bring back the compensation money 
withdrawn!, into Court and to direct its investment in Government or other 
approved securities; il/n‘na/mi v. Abinash Chandra, 13 0. L. J. 533. 

If pursuant to an erroneous order under s. 73 of the C, P. Code, money 
had been paid out to a litigant, the High Court can direct the person to bring 
back the money into Court. The Court has inherent power to direct such 
restitution to enable it to do effective and compfete justice between the 
parties- Gopal Chandra v. Hari Mohan, 21 C. L. J. 624. 

A Court has inherent pow’cr to set aside a compromise decree obtained 
by fraud; Peari Choudhurg v. Sonoo Das, 19 C. W. N. 419: 27 I. C 
628. See also, Basangouda .v. Churchtgirigouda, 34 B. 408. But if a 
decree embodies a compromise inaccurately or does not embody the true 
terms of the compromise, the only remedy is by nn independent suit U. 
Bet aside the decree on the giound of mistake or fraud or some other 
ground ejusdem generis therewith; Rant Lagan v. Ram Birich, 4 Pat. L. 
J. 250: 50 I. C 407. See also, Wajtt Ah v. Khurshed Assan, 36 I. C. 
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Deficiency of Court-fees was made rip after several orders for pay* 
ment of the deficit. Held that tlie payment was in conformity with the 
provisions of this section and that the discretion which was properly 
exercised cannot be challenged in appeal; Priya Nath v. Miajan, 29 I. 
C. 571. 

An appellate Court has no power to extend or reduce the time fixed 
by the first Court for payment of court*fee on the amount of mesne profits 
ascertained by the lower Court. Neither section 11 of the Court Fees 
Act nor sections 148 or 149 of the C. P. Code give such a power to the 
appellate Court. Scope of s. 149 considered; Naihersa v. Md. Rowthan, 
28 I. C. 890. 

Where the Court of first instance allowed time to plaintiff to mahe 
good deficiency in court-fee, the appellate Court is not justified in inter- 
fering with the exercise of that discretion; Ram Lai v. Khundaiunnissa, 
12 A. L. J. 709, see also, Shambha Koar v. Harihar, 18 C. W. N. 1071, 
Suraj Lai v. Utim, 56 I. C. 47. 

Where an appellant filed her memorandum of appeal within time, 
stamped vdth a Rs. 2 Court-fee stamp only owing to a bona fide mistake 
on the part of her pleader wlTo, on discovering his mistake, made up the 
deficiency after expiry of the period allowed for the appeal. Held, that 
the case was one in which the Court might exercise the discretion vested 
by 8. 149 of the C. P. Code; Muest. Sahib ji v. Piru, 10 P, R. 1919: 49 
I. C. 188. 

W^iere the omission to pay proper Court-fee was due not to a bona 
fide mistake but was deliberate, time should not be granted under s. 149, 
C. P. Code, to make up the deficiency; Muhanunad ^fa}id Vllah Khan, 
V. Muhammad Hamid UUah Khan, 69 I. C. 196; Ramji Lai v. Sibba, 
75 I. C. 667: A. I. R, 1923 Lah. 309; Moti Ram v. Bhanu Ram, A. I. R. 
1923 Lah. 629; Lahhram v. Ramji Das, 3 Lah. L. J. 370; Tthhan Ram v. 
Bosa Ram, 67 I. C. 106. 

In the case of plaints insufficiently stamped under Or, VII, r. H. 
C. P. Code the Court is bound to give a few days to pa}' the correct 
fee. Delay could be excused if the insiTfficiency was caused by a mistake 
ns to the amount of the requisite stamp. But under s. 149, C. P. Codo^ 
it is now left to the discretion of the Court; AUharajec v. Ahkarajee, 27 
M. L J. 677 (38 B. 41 dissented from). 

The discretion allowed to Courts by s. 149 of the Code for deficiency 
in court-fee to be permitted to be paid up at any time, in the course 
of an appeal cannot be exercised in favour of an appellant unless he shows 
reasonable diligence in the prosecution of his appeal; where the deficiency 
was made up after a year from the date of filing tlie appeal, the appeal 
was held to bo barred by limitation; Dalip Singh v. Umrao Singh, 55 
P. R. 1913- 130 P. L R 1913: 19 I. C. 788 (30 B. 330 foUmc(d)\ 
Wadhaxca Singh v. Sundra Singh, 21 P. W. R. 1921 ; 59 I. C. 689. 

Wlirro the Court in its discretion called upon the plaintiff to pay 
the deficiency of court-fee within a time fixed by it, but that order was 
not carried out. Held, that s. 149 did not assist the plaintiff, and if the 
deficiency was paid after the period of limitation, the suit sliould bo 
dismissed. S.,149, C. P. Code has not brought about any change in the 
V\w to ns to entitle a plaintiff, who has obtained time under e, 149 and 
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239 where it was held that the Court has no power to vary or set aside 
under s. 151, a consent deciee made by it when there is no variance be- 
tween the decree and solenarnah. 

A Court has inherent power to set aside cz parte proceedings under 
Probate and Administration Act, either under s. 151 or on review under 8. 
114 of the C. P. Code; Parnian v. Bohra Nek, 13 A. L. J. 441: 37 A. 
380. 

The Court has inherent power, in fact, it is its duty, to rectify mistakes 
in judicial orders arising from the ignorance of the Court or of its sub- 
ordinate Officers: A/orofi Sonar v. Chintaman Sonar, 69 I. C. 112. 

The inherent power of a Court to grant a restitution will be exercised 
in the ends of justice, that is to say, where this is the only legal method 
by which the applicant can obtam his dues; Parado Ramasuiomi y. 
Vmma Venkataratnam, 42 M. L. J. 473: 30 M. L. T. 178. 

A decree for sale of the mortgaged property described the property os 
given in the bond. The description of the property was changed in the 
llevcnue Ilegisters before the institution of the suit. Held, that the Court 
had inherent power to amend the decree so as to do justice between the 
parties; Mohabir Pershad v. Chandra Sekhar, 28 I, C. 304. 

Where an execution application has been dismissed for non-appear- 
ance of the parties, due to a mistake of the Court, it has apart from s. 
151 inherent jurisdiction to restore it to the file; Lalbiix v. Choiihram, 8 
S, L. R. 327. 

Where an application is made under s. 34 of the Probate and Admi- 
nistration Act for the appointment of an administrator pendente Uie, the 
Court may grant an injunction either in the exercise of its inherent power 
or under Or. XXXIX, r. 7 in cases where a temporary order of the kind is 
required so as not to defeat the ultimate order which the Court is com- 
petent to make: Nirod Barani v. Chatnafkarint, 19, C. W. N. 205: 27 
I. C. 617. 

A Court has inherent power to set aside an rz parte decree or order 
upon proper cause shown. — Rifai Taslttnan v. Barihar ^fahio, 32 C. 253 
F. B. 9 C. W. N. 91; Abdul Sattar v. Bhusan, 35 C. 767; Gobind Singh 
V. Kaltjan Das, 15 A. L. J. 24; 38 I. C. 673. Tycb Beg v. AUtbhai 31 
B. 45 (40); Lala llanuvian Lai v. Musst lianipeari, 2 Pat. L. T. 251: 
00 I C. 368. 

S. 151 of the Code is intended to enlarge the discretion of Courts end 
to discourage technicalities The Court has inherent power to set aside 
an ex parte order on an application therefor; Madhavaiiand' v. Madhu 
Mahio, 27 1. C. 812. 

Apart from the power to correct clerical or arithmetical errors, or to 
review a judgment a Court has no inherent power to alter an order passed 
in Court, Bislifsu'or Prafap Narain v. Atar/i Singh, 74 I. C. 110. 

A Court Jjas poiver to rectify a clerical ermr made in the plaint Ju 
whatever subarquent record it is Vepented bv slip or inndvortnncc or mis- 
take, .Valiaboo Begum v. La! Begum Sahiba, 14 Ij. W. 445: 02 I. C. 
052. 
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has failed to entry out tho order of the Court to make up tho deficiency 
of Court-fee on n subsequent day without an order for enlargement of 
time; Budhan Shah v. Stto Nath, 13 C. L. J. 78 (84 C. 20, 4 C. L. J. 
421, 11 C. W. N. 38, 27 C. 370, 2 C. W. N. 8-14 followed). 

Under s. II of the Court Fees Act and also under s. 149 of the C. P. 
Code, the Court has power to enlarge tho time originally fixed for tho 
payment of Court-fees; Oolab Chand v. Bahuria, 13 C. L. J, 432. 

When on application for leave to sue in forma pauperis is dismissed, 
the plaint still remains and may bo validated by payment of Court fees 
within n time to be fixed by the Court, if the Court is in the exercise 
of its discretion prepared to grant time; Balagurti Naidu v Muihu Bat- 
nam Iyer, 18 L. W. 451 : 33 JL L. T 18. 

Where the Court finds that sufficient court-fco has not been paid, it 
is bound to stay the suit and to fix n time within wdiiuh the additional 
court-fee can bo paid without any regard to tho fact whether that bo 
ft time within or beyond tho period of limitation. If tho fee is paid 
within tho time fixed, the plaint is ns valid as if it had been properly 
stamped in tho first instance when tho suit was instituted; Hart Ban' v. 
Ahbar Husain, 29 A. 749: 4 A. L. J. 636. The principle laid down in 
the above case has subsequently received legislative approval in s, 149 
of the C. P. Code; see, Bhutnath v. Chandra Benodc, 16 C. L. J. 84, p. 
36. 

S. 149 and Op. VII, p. 11. — Under s 149, C P Code, read with Or. 
VII, r. 11, the Court has power to allow tho plaintiff further time within 
which to make good tho deficiency in Court-foe on the plaint and if tho 
deficiency is made good within the time prescribed, the fact that the 
period of limitation for institution of the suit has expired would not affect 
its maintainability; f?am Dial v. 'S/ter Singh, 21 A. L. J. 387: 45 A. 
518 

Where a plaint is filed in time but with an insufficient court-fee, 
and the deficiency is made good under Or, ^^I, r. 11 no question of 
limitatiom arises; Deo Nath Sahai v. Badha Kant Prasad, 3 Pat. L. T, 
142. 


“ The Court may In Its discretion. ” — S. 149 of the C. P. Code gives 
a Court discretion to extend the time for payment of Court-fees on an 
insufficiently stamped memorandum of appeal and where tho lower Court 
rejected on appeal simply on the ground that the requisite Court-fee has 
not been paid without calling upon the appellant to supply the deficiency 
or exercising any discretion in the matter, held that its decision was 
unsustainable ; Jaisingh Oir v. Sitaram Singh, 21 A. L J. 833 : A. I. R. 
1923 All. 349. 

In tho absence of a bona fide mistake in tho filing of an appeal in- 
sufficiently stamped, the appellate Court is not justified, in the exercise 
of its discretion under s, 149 in allowing time to the appellant to pay 
Up deficiency in the court fee; Musstt, Satto v. Amar Singh, 02 P, I*. R, 
1919: 53 I. C. 256; Bam Sahay Bam Pande v. Lakshmi Narain, 8 Pat. 
li. J. 74 : 5 Pat. L. W. 18. 

The Court wall not in its discretion under s, 149 of the C. P. Code 
allow the deficiency of court-fee to be mado^ up on the day of hearing, 
unless it is satisfied that some grounds exist for tho exercise of the 
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A Court may npnrt from tlio provisions of s. ir>2, by virtue of its in* 
herent power under r. iril. niter or vary the order nnd the decree passed 
by it though the decree is not nppnrentlj inconsistent uith the order in 
the judgment; Uarmangc \ Tiam (iopal', 20 C L J. 18- 18 C. W. N. 
772 Sec nlso, nri;rafnn v. Jni/Mnrrt/n, 37 C. 0-19, Btbhuti Bhuaan v. 
Laht yfohan, 23 I C. 900; Singh v. Jagjtt Singh, 73 I C C79, 
Mangai Rai v. Atia, 02 2* 1{. 1019' 52 I. C. 574, Jbanda ^fal v iS’artfar 
Begum, ICS P. W R. 1910, Maharaja Sir liaincshwar v. Jcilmf/ra, 2 Pot 
li. W. 205. 


A Court exercising powers under the Guardians nnd Wards Act, has 
inherent jurisdiction to deal with matters broiiglit before it of which cogni- 
zance mav be reijuired in the interest of justice; Rashntoni v. Canada, 19 
C. W. N.' 84 : 20 C. L. J. 218. 


Where nn order recording satisfaction of n decree was obtained by 
fraud practised on the Court, the Court lias inherent power under s 151 
to vacate the order; Vilahathala Raman v. Vayaiil Pachu, 27 Rf. L. J. 
172, 


Where n sale in execution of a decree is set nside at the instance of 
the judgment-debtor on the ground of fraud, the Court in the exercise of 
inherent power under s. 151 of the Code, directs the auction purchaser 
to make over to the judgment-debtor, the profits he realized from the 
property; Amirunrxitsa v. A'amn ti nnMSfl, 18 C. W. N. 1299. 

An application to set aside a sale was dismissed and the purchase 
money was paid over to the decree-holder and the judgment-debtor. On 
appeal the sale was set nside. Held that the Appellate Court has inherent 
jurisdiction to make nn order for restitution of the purchase money to the 
auction-purchaser; NepaJehandra v. Ramendra Nath, 24 I, C. 384; see, 
Oanesh Narayan v. Puruaoitam, 11 Bom L. R. 1812: 34 B. 135. 

Under s. 151, a Court lias inherent power to restore an application for 
execution which has been dismissed for default, if the applicant satisfies 
the Court that such order is necessary in the ends of justice; Abdul 
Karim v. Chaudhri Ram Singh, 69 I. C. 506; Shanhar Rao v. Manik Rao, 
A. I. R. 1923 Nog. 18: 68 1 G. 643; Bar Lai v. Narayan, 64 I. C. 420: 
18 N. L. R. 152; Rift Kucr v. Aldkhdcv Narain, (1918) Pat. 265: 5 Pat. 
L. W. 208 : 4 P, L J. 330. A contrary view was taken in Ramaragha- 
vareddi v. Raja of Venkaiagiri, A. I. R. 1927 Rfod. 355. 

The Court has inherent power to undo a wrong done in execution of 
a decree and to order the restitution of everything that has been impro- 
perly taken in such execution . — Dinesh Prasad v. Sankar Chaudhury, 2 
C. L. J. 537: 9 C. W. N. 381; Saroda Prasad v. Saudamini, 3 C. L. J. 
181; Jogendra Chandra v. Wazidunnissa, 34 C. 860: 11 C. W, N. 856: 
Collector of Meerat v. Kalka Prasad, 28 A. 663; Shiain Sundar Lai v. 
Kaisar Zamani Begam, 29 A. 143: 4 A. L. J. 19 Set Babu Lai v. 
Pandit Sukh Deo, 105 P. W. R. 1913: 172 P. L R. 1913: 19 I. C. 439; 
Bukdeo Das v. Rito Singh, 2 P. L. J. 361; Dalip Narain v. Baij Nath, 5 
Pat. L. W. 132: Ananda Mohan v. Atul, 56 I. C. 753. 

When it is brought to the notice of the High Court that its decree is 
being executed in a manner manifestly at variance with the purport and 
intention of the decree then the High Court under its inherent powers of 
supervision which ore expressly ^ayed by s. 15] of t)ie Cod© may take 
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discretion; of these grounds the principal one is that Q bona fide mistake 
was made; Saidttnnessa v. Tcjendra, 44 I. C. 398. 

" At any stage.** — This expression means that the Court may exer- 
cise the discretion vested in it by this section during the continuance of 
that particular proceeding and not after its termination, either by re- 
jection or dismissal. For instance, where an application to appeal hi 
forma paupots was dismissed and the regularly stamped appeal was 
filed after the prescribed period of limitation, held that the appeal was 
barred by limitation, S. 149 of the C. P. Code is inapplicable when 
there are no proceedings actually before the Court. When the applica- 
tion for leave to appeal in forma pauperics is rejected, the unstamped 
memorandum, of appeal attaelied to that petition falls to the ground; Mg. 
Wa. Tha v. Abdul Gani, 18 I. C. 518 (13 A. 305 relied on). 

Bevlslon. — An order refusing to give time to a party to make up 
the deficiency in Court-fee is not capable of revision as such an order 
does not amount to a decision of a “ case *' within the meaning of s. 115; 
Chhahlcan Lai v. Kanhaga Lai, 45 A. 218; 69 I. C. 921; A. I, R. 
1923 All. 118. 

150. Save as otherwise provided, where the business of any 
Court is transferred to any other Court, the 
Court to which the business is so transferred 
si 1 all have the same powers and shall perform 
the same duties ns those respectively conferred and imposed by 
or under this Code upon the Court from which the business was 
so transferred. [New.] 


COMMENTARY. 

Object and Scope of the Section. — This section is new. It has been 
framed to meet the difficulties which sometimes arise, on account of 
the abolition of nny Court, or the transfer of any local area from the 
jurisdiction of one Court to that of another in consequence of which the 
business of one Court is transferred to another Court, 

^ Before the^ new Code was passed there was a conflict between the 
decisions of the Calcutta High Court and the decisions of the Madras 
High Court in respect of the question whether a Court which ^ passed 
the decree which directed the sale of immoveable property had jurisdic- 
tion to order the sale of that property if after the decree and before the 
application for sale, the said property had been transferred from its juris- 
diction to the jurisdiction of anotlior Court. Tlie principal decisions of 
the Calcutta High Court on the question are, Latchman Panday v. 
Maddan Mohan, 0 C. .513: 7 C. L II. .521; Prrtnchand v. Molthoda Debt. 
17 C. 099 F. B. (1.5 C. 007 overTulrd)', Kali Pado v. Dino Nath, 25 C. 
815; Jahar v. Kamini Bihi, 28 C. 238: .5 C. W. N. 150; Udit Narain v. 
Mathura Pratad, .35 C, 074 : 12 C. W. N.8,59. The result of the above 
decisions of the Calcutta High Court was that both the Courts whjeh 
passed the decree and the Court vhich had since obtained jurisdiction 
over the property could (>ntertain an application for execution of Iho 
decree. Though both the Courts could entertain the application, tlie 
Court which passed the decree had censed to have jurisdiction to order 
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such action for the ends of justice as may be necessary to enforce the 
proper execution of the decree; Kvlada Prasad v, Sadhucharan, 3 Pat. L. 
J. 435. 

Where a suit was dismissed for non-appearance of the plaintiff and 
the order of dismissal was set aside when plaintiff was found to have 
been dead at the time the suit was dismissed. Held, that the Court had 
inherent power to set aside the order of dismissal, notwithstanding that 
no application was made within 30 days under Or. IX, r. 9, of the C. P. 
Code; Deli Balcsh v. Hohih Shah, 35 A. 331 P. C. : 17 C. W. N. 829 P. 
C. : 15 Bora. L R. 640: 18 C. L. J. 9; 25 M. L. J. 148: 16 0. C. 194. 

It is open to the Court in a proper case to make an order re-admitting 
an appeal or application in the exercise of its inherent powers for the 
ends of justice; Somibai v. Shivaji Rao, 45 B. 648: 23 Bom. i. R. 110. 

The High Court can under s. 151 set aside the order of dismissal, 
restore an appeal and re-hear it, if the dismissal in the Appellate Court 
was due to the fact that the appellant had no notice whatever of the date 
of hearing; Pai}iiTcddi Sambaijija v. Nitnmagadda Nagayya, 9 L. W. 513: 
82 I. C. 540. 

Nothing in the C. P. Code can limit or otherwise affect the inherent 
powers under which a Court can restore a suit dismissed for default on 
grounds other than sufficient cause for non-appearance. Or. IX, r. 9 can- 
not take away the Court’s power to restore the case for any other valid 
reason than that mentioned in Or. IX, r. 9; Lalta Prasad v. Ram Karan, 
34 A. 426: 9 A. L. J. 666. 

When a suit has been wrongly dismissed for default under Or. IX, r 
8, the Court having failed to adopt the procedure prescribed by law, the 
High Court has inherent power under a. 151 to set aside the order of 
dismissal; Kissen Gopal v SuhJal, 31 C. W. N. 22 : 53 C. 844. 

That there is an inherent power in the Court to set aside a dismissal 
for default has been repeatedly held. The power may be exercised uhero 
the claim is a substantial claim and w’ould be barred by limitation, if the 
suit was not restored; Ram Narain v. Ramdhan, 4 Pat. L. T. 647: 72 I. 
G. 668; Rameshwar Marwari v. Harmulih Marwari, 63 I. C. 440. 

Where a Court dismissed a suit for default under misrepresentation 
or by mistake, held that it has inherent power to cancel the order, as soon 
ns it is apprised of the fact and to trv tlie suit; Sri Adivatanand v. Dasu- 
deo Nand, 6 I. C. 209. 

The Court has inherent power to strike off the defence and proceed 
ex parte where a suit is adjourned on the condition that the defendant 
should pay the costs of the adjournment within a prescribed period, but 
faila to do so; East Indian RaiUeay Go. v. Jeimal, 47 A. 538 : 86 I- C- 
802: A. I R. 1925 All, 280. 

Under s 1,51, C. P. Code, it is competent to a Court to remand a case 
when the original Court has committed any error, omission or irregularity 
by reason of \ihlch there has not been a proper trial or an effectual or 
complete adjudication of the suit; Zohra Bibi v. Zoluda Khatun, 12 C. 
L, .1. 368 (374): 7 I C. 75. Followed in Upendra Chandra v. Shaikh 
Sabhan, H I, C. 183. See also, In re Nand Kithare, 32 A. 71 ; 0 A. L. 
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the sale of properties, and hence could not itself order a sale, and if 
the execution application is made to it, it must transfer it to the Court 
which had now obtained jurisdiction over the properties for passing and 
executing the order for sale. 

Thus the Calcutta High Court decisions made a distinction between 
the jurisdiction to entertain the execution application and the jurisdic- 
tion to order sale of properties m execution and while they gave jurisdic- 
tion to both the Courts uhich originally passed the decree and the 
Court which has since obtained jurisdiction over the territory, to enter- 
tain applications, they gave jurisdiction only to the latter Court to order 
the sale of the properties. 

As regards the Madras High Court, the principal cases are reported 
in 27 M 118, 30 M. 537, 32 M. 140, m uhich it was held that the 
Court which passed the decree for sale had jurisdiction to entertain an 
execution application for sale of that property even though the property 
had been transferred to the jurisdiction of some other Court. 

The new' section 150 introduced by the ne%v Code seems to imply 
clearly that the whole business of a Court might be transferred to another 
Court without any formal order of transfer being passed by a superior 
Court under s. 24 or any other section of the Code, either as regards the 
particular case or as regards all the cases pending in a particular Court. 
The introduction of this new' section indicates, that the Calcutta view, 
w'hich held that by change of ucntic made by a Local Government, the 
business of a Court W'liich loses jurisdiction over a certain area so far as 
it relates to cases affecting the lands m the transferred area will be 
ipso facto transferred to the new Court, has been adopted by the Legis- 
lature. The w'ord transfer in this section is not confined only to transfer 
made under special prov'isions of the C P Code such as s. 24, but it 
covers transfers of a local area from the jurisdiction of one Court to 
another; in other words by the change of venue made by a Local Govern- 
ment, the business of a Court, w'hich loses jurisdiction over a certain area 
will be ipso facto transferred to the new Couit without any formal order of 
transfer under the special provisions of the Code See, Sw66ia7i Naicl.ar v. 
Rama Nathan, 37 M. 462 . 26 ,M. L. J. 189 : (1914) U W N 205, where 
all the Calcutta and the Madras cases have been referred to and con- 
sidered. ' ^ 

Effect of Abolition of any Court or Transfer of any Local Area,' upon 
Pending Suits or Appeals etc.- — Where after decision by the Court, the 
place where the cause of action arose and the suit was instituted, is 
transferred to the jurisdiction of another Court, the appeal should be 
made to the latter Court as the transfer of territorial jurisdiction ipso 
facto effected a transfer of venue; Suhbayya v. Rachaytja, 37 M. 477. 

Where venue w-as changed by the transfer of the area from one 
Revenue Division to another, the Collector of the new Revenue Division 
acquired jurisdiction over all revenue suits then pending in the Courts 
of the former Revenue Division and that no formal order of transfer was ' 
necessary; Kajana Peiifcoba v. Sastha Aiyar, 17 M. L. T. 19D: 28 I. C.. 
269. 

The Court of M passed an injunction order under Or. XXXIX, r. 1, C. 

P. Code. Subsequently the local jurisdiction as w'ell as the suit in which 
the injunction w'as ordered weie both transferred to the Court of D. There* 
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J. 979; rianchhar Dag v. Har Kishcn Das, 19 A. L. J. 553; Dai Dishun 
Duti V. /inmjV Prasad, 60 I. C. 834. 

When tlio Appollnto Court thinks it necessary that otlicr parties 
enoir!(l he joined ns defendants nnd certain other property sliould bo 
included in the suit, the only course for it to take is to reverse the decision 
and to remand the suit for a fresh trial from the commencement, nnd that 
can only ho done under the inherent jurisdiction of the Court; AnatJi 
Bandhu V. /lisnh A’anirtda#, 43 C. L. J. GOl : 97 I. C. 183: A. I. R. 
1920 Cal. 1070, ahuznavi v Allahabad Dank Ld., 44 C. 929; 21 C. W. 
N. 877: 41 I. C. 693. 

Section 151 recognises tlie inherent powers of Courts to make socli 
orders ns arc necessary for the interests of justice nnd the miierent power 
extends to orders for remand outside the scope of Or. XLI, C P. Code, 
Bibi Aziz Falhna v. Sj/cd Shah Khairat Ahmad, (1920) Pat. 222: 58 I. 
C. 144; Brij Mohan v. Deo Dhanjan, 5 Pat L. J. 140. 

The nigh Court has jurisdiction in the exercise of its inherent power 
under s. 151 of the C. P. Code to condone m special cases the miaapplicn* 
tion of the special provisions of the Code, if the provisions of the law ns 
regards limitation nnd Court-fees liavo been complied with; Miisst Dtilhin 
Sana Kuar v. Jajnil Ahmed, 48 I. C 779. 

An order for consolidation of suits can he made in a proper case under 
this section; Kali v. Manodabala, 17 C. W. N. 520 (528): 16 C. L. J. 
591; Qazi Mahomed Afzal v. Mahton, 3 Pat. L. T. 584 - 67 

I. C. 1,000; Narayan Vithal v. Jankibai Sitaram, 39 B 604 F. B : 17 
Bom. L. R. 655; Har Parshad v. ^n'j Kishcn, 8 Put. L J. 446: (1918) 
Pat. 259. 

The Court has inherent power to stay criminal proceedings started 
under s. 476 of the Crim. Pro. Code against the defendant in a suit pond- 
ing on appeal filed by the defendant from the decree; Harnam Singh v 
Atri, 7 Ball. L. J. 73: 88 I. C. 526: A. I. R. 1925vLah. 323. 

The Court has inherent power to grant temporary injunction indepen- 
dently of the Code; Nirad Barani v. Chamatkarini, 19 C. W. N. 205; see 
also, E. D. Sassoon Co. v. Mangal Chand, 8 S. L. R. 128. 

Where an appeal has been preferred against an order refusing the 
appellant's application to be declared an insolvent, the High Court has in- 
herent pow'er as a Court of appeal to make an interim order for protection 
of the appellant and for the appointment of a receiver of his assets during 
the pendency of his appeal; Abdid Itazah v. Basiruddin, 14 C. W. N. 586: 
11 C. B. J. 435. 

When an application for execution of a decree had been presented by 
a Muktear who was in fact authorized to file it, but whoso name had been 
omitted by mistake from the nndricarnonm, tho Court has inherent power 
to allow the mukteaiiirtiiia to bo amended upon 'discovery of tho mistake. 
The amendment, when rnndo, validates the proceedings, for purposes of 
limitation, with retrospective effeet from their commencement; Chhaye- 
mannessa v. Kazi Bastrar liahman, 11 0. B. J. 285: 87 C. 8{)9; followed 
in Wisfarmi v. Ckontli Danseo, ID C. L. J. 428.- But see, 80 A. 40. 

When a docrco-holdor is reslsled by a third person In taking delivery 
of possession, held, that although (he C. I*. Code does not make express 
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upon the applicant applied to the Court of B, for punishing the opposite 
party for contempt for disobeying the injunction. Held, that the Court of 
D had jurisdiction to entertain the application for punishment for alleged 
contempt; Mouna Gurusamy v. Sheikh Mahomedhu, 46 M. 83: A. I. E. 
1923 Mad. 92 (26 C. W. N. 216 distd,; 39 M. 907 folld.). 

Subsequent to the passing of an ex parte decree by the District Munsif’s 
Court, Penukonda, the properties which were the subject-matter of the 
suit, were under a territorial redistribution of jurisdiction transferred to 
the jurisdiction of the District Munsif’s Court at Anantapur. On an ap- 
plication made thereafter in the District Munsif’s Court ‘at Anantapur to 
set aside the ex parte decree, held that the Court had jurisdiction to set 
aside the decree under Or. IX, r. 13 read with s. 150, C. P. Code; Sriai- 
vasa V. Hanumantha Hao, 42 M. L. J. 344 : 46 M. 1 ; A. I. E. 1922 Mad 
10 . 

A decree was passed by the third Subordinate Judge’s Court in res- 
pect of a claim, the cause of action whereof arose within certain local 
limits. Subsequently the business arising within these limits was assigned 
to the fourth Subordinate Judge's Court by the District Judge under s. 
13 (2) of the Bengal and Assam Civil Courts Act (XH of 1887). Held 
that the fourth Subordinate Judge’s Court could not entertain an- applica- 
tion to execute the decree. An “ assignment ” of business under s. IS 
(2) of Act XII of 1887 is not the same thing as " transfer ” of business 
within the meaning of s. 150 C. P. Code; Munei Md> Kazem Ali v. Munshi 
Niamuddtn, 26 C. W. N. 216. 

In a mortgage suit a preliminary decree for nearly Bs. 2,000 was made 
by a Munsif with power to try suits up to the value of Bs. 2,000. The 
Munsif being transferred and his successor not being invested with the 
same power, the final decree was made by the Subordinate Judge. Ex- 
ecution was however taken out in the Court of the Munsif who meanwhile 
had been empowered to try suits up to lls. 2,000. Held, that the Munsif’a 
Court had jurisdiction to execute the decree under s. 150 C. P. Code 
though not under ss 37 and 38 of the Code; Aininuddin v Atarmani, 24 
C. W, N. 899. 

151. Nothing in this Code shall be deemed to limit or other- 
Saving of inherent wise affcct tlic inherent power of the Court to 
power, of Court. make such orders as may be necessary for the 
ends of justice or to prevent abuse of the process of the Court. 

[New.] 

COMMENTARY. 

Principles which Regulate the Exercise of Inherent Powers by a 
Court. — ^This section is new. It is intended to safeguard tho inherent 
power of Courts. The Code of Civil Procedure is not exhaustive as to tho 
powers of a Court in m.^tters of procedure. The Courts in this countp' have 
in matters of procedure, powers beyond those which are expressly given by 
the Code of Civil Procedure which binds Courts only in so fur os it goes; the 
powers of the Court are not rigid!} circumscribed by the provisions of the 
Code, and the Court has inherent power to make a particular order which is 
essential in tho interests of justice, even where no section of tho Code con 
bo pointed out as n direct authority for it, where its decision is based on 
jroimd gencnil principles and is not in conflict with them or tho intention of 
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provision for the case of resistance to delivery of possession to the decree- 
holder, by a claimant other than the judgment-debtor, yet s. 151 of the 
C. P. Code completely covers the case, and the Court, in the exercise of 
its inherent power, can order possession to be delivered to the decree- 
iiolder; liadhtla v. Gyan Chandra, 14 C. W. N. 836: 0 I. C. 120. 

The Court has inherent power to issue a writ of attachment for reco- 
ver}’ of an amount drawn by a commissioner in excess of wliat was allowed 
by the Court as his fees: Upendra Mohan v. liafa Jyoti Proaad, 6 I. C. 
386. 

In the exercise of its inherent powers, the High Court has power to 
make an order directing the taxing oHicer to issue the necessary certi- 
ficates to enable an applicant to apply to the revenue authorities to obtain 
a refund of an excess Court-fee paid on a memorandum of appeal; 
Chandradhari v. Ttpan Prasad, 3 Pat, L, J. 452; (1918) Pat. 273. 

Where owing to accident or other cause the records of a Court of jus- 
tice have been deBtr 03 ’cd or lost, the Court has an inherent power to re- 
construct its records; Maraklarutti v. Veeranhutty, 46 M. 679 F. B. : 73 
1. C. 1050: A. I. R. 1923 Mad 647. See also, 1 L. W. 932: 26 I. C. 244- 

In a partition suit, the decree was drawn up by mistake on a Court-fee 
stamp, held that the Court has inherent power to allow the plaintiff to file 
a non-judicial stamp of the same value to be attached to the decree al- 
ready drawn up, and this would be sufficient to validate the decree with 
retrospective effect; Uafiuddin v. Latiff Ahmed, 7 I. C, 94. 

In the absence of any express provision to the contrary an Appellate 
Court Ims inherent power under s 151, C. P. Cbde, to stay execution ot 
a decree during the pendency of a counter case between the parties, 
although the case is not provided for eitlier by Or. XXI, r. 29 or Or, XLT, 
r. 5 of the C. P. Code; Sardarni Bhagwan Kaur v. Bani fjamam Katir, 
82 P. R. 1910: 149 P. h. R. 1910. 

In a partition suit all the parties should be before the Court which has 
inherent power to add a party at any stage of the suit for the ends of 
justice; Lahmichand v, Kachubhat, 3.5 B. 393: 13 Bom. L. R. 517. 

An application to amend the plaint on the ground that it was based on 
a wong view of the law*, and that the correct view' has been subsequently 
laid down by the High Court, should be allow’ed, in spite of the fact that 
the suit is barred by limitation on the date of tlic application; Visvanalhier 
V. Anjavier, 26 I. C. 883. 

In spite of tlie absence from the Code of Civil Procedure of any pro- 
vision enabling two cross-appeals from the same decree to be consolidat- 
ed, the Appellate Court has inherent jurisdiction in such a case in dispos- 
ing of the two appeals so to mould its decree ns to merge fho result of the 
two appeals into one decree representing the final adjustment of the rights 
of the parties in all tlio points raised; Ohanunm Singh v. Bhola Singh, 21 
A B .T. 46.5; 45 A. 500 F. B, 

Inherent Power of Court to Restore a Suit Dismissed for Default 
where Application under Or. IX, r. 9 to Set Aside the Dismissal Is Itself 
Dismissed for Default. — ^Where an application to set aside dismissal of n 
suit umlor Or. IX, r. 9 is itself dismissed for default, no aeeond applica- 
tion lies under Or. IX, r. 9 for sotting aside the dismissal of the first np- 
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plication and for its rostorntion and rclicnring, hut the second application 
may be treated as an application to restore tlie suit itself and not to re- 
store the first application and if it is witliin time, there can be no bar to 
its being dealt nitli ns an application under Or. IX, r. 9. If it is not 
within time, s. 1.'>1 may be invoked in proper cases to restore the suit. 
Where there is no provision in the Code expressly providing for a remedy 
and none nliich prohibits a remedy being administered and such remedy 
is called for in order to do tliat real and substantial justice for the 
administration of which it exists, the provision of s. 151 may and should 
be restored to, Saraf v. BiBWeswar, 54 C 405- 89 I. C. 350; A. I. It. 
1927 Cal. 534; Ganesh ProsniJ v. Dhagrlu Bam, 47 A. 878; 89 I. C. 350: 
A. I. It. 1927 All. 773; Bharat Chandra v yasin Sarhar, 21 C. W. N. 769: 
41 I. C. 580. 

Illustration of Cases In which the Principle Laid Down In the Section 
was Held Inapplicable. — The inherent jurisdiction of the Court cannot be 
invoked in n matter \\here there is express provision made in the Code 
itself; Chatarhhuj v Baghuhar, 30 A. 354, Madhu Sudan v. Bash Mohan, 

21 C. L. J. 014 Labhuram v. Amir Chand, 73 P. L. R. 1910: 105 P. 
W R, 1910 The section does not authorize a Court to override the 
express provisions of law; Bajhtimar v .Innoda, 9 I. C. 509; Mahadei 
v. Bahurani, 0 O. L J .5.5' .50 I. C. 180 

An ex paric decree was passed against the defendant, but it was 
subsei^uently found that summons was not served on him and the Court 
cancelled the decree under s. 151. Held that s. 151 cannot be used for 
such a purpose, because the defendant’s remedy in such a case was 
by an application to set aside the decree; Amar Singh v. Buta Singh, 
101 I. C. 017: A. I. R. 1927 Lah. 372 

Where there is an inherent in competency in a Court, no consent can 
confer upon the Court that jurisdiction which it does not possess. It is 
a patent misapplication by a court of s. 151 of the C P Code, jf the 
Court in the exercise of its inherent power, assumes jurisdiction by way 
of review where it was expressly forbidden by the legislature to entertain 
such an application; Kanai Lai v. Jatindra, 45 C. 519- 26 C. L. J 325: 

22 C. W. N. 446 (referred to in 'Sadananda v. Ralchal, 31 C. W. N. 822). 

A Court is not justified in applying its powers of inherent jurisdic- 
tion to introduce a new form of procedure for which no provision is made 
by the Indian Law; Goiir Chandra v. Nahddwip Municipality, A. I. R. 
1922 Cal. 1. 

An cx parte decree was transferred, but no notice under Or. XXI, r. 
10 was served either upon the decree-holder or judgment-debtor. The 
judgment-debtor subsequently got the ex parte decree set aside without 
making the transferee a party*. The tranferce thereafter applied for exe- 
cution. Held, that the transferee could not proceed with the execu- 
tion before the order setting aside the ca? parte decree, had been set 
aside, and that the Court could not set aside under s. 151 the order setting 
aside the cx parte decree; Bo now ah v. Joy Kumar, 29 I. C. 073. 

A Court cannot in the exercise of inherent pow’er assume jurisdiction 
to grant a review* where it has been expressly forbidden by the legisla- 
ture to entertain such application. The inherent power of the Court, can 
be invoked, only for the attainment of the end of substantial justice, -for 
the administration of which alone the Courts exist; Soil Bhusan v, Badha 
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S. 153 allows the Court to give leave for amendment at any time in 
onjt proceeding in a suit and Or. VI, r. 17 says that tlie Court may allow 
such amendments at any stage of the proceedings. Pnma facie this limits 
the Court to allow amendments in pleadings dunng the actual pendency of 
the suit and not after the decree has been actually drawn up and sealed; 
Kislien Pratad d Co. Ltd. v. Fulfumal Him Lai, 25 Bom. L. R. 888. 

Where in a suit on a mortgage, the name of the village in which the 
mortgaged property lay w’as misdescribed and the mistake is discovered on 
appeal, it is the duty of the appellate Court to allow an amendment of the 
plaint and thus rectify a clerical mistake; Bhagirath v. Chandra HarihaT, 

20 A. li. J. 159 : GC 1. C. 208. 

Under section 153 of the C P. Code, the Courts have full power to 
amend the pleadings at any stage so as to advance substantial justice 
irrespective of whether the other side is or is not deprived of his right to 
raise technical defences; Kumar Venhata v. Velauda, 27 M. L. J. 25: 24 
I. C. 195. 

Want of verification and signature does not entail the rejection of a 
plaint, as such verification and signature may be supplied at any stage of 
the proceeding. The person who has not signed and verified cannot be 
considered to be a new party to attract the application of s. 22 of the 
Limitation Act; Arunachellam v. Preebhayya, (1912) M. W. N. 1207: 25 
M. L. J. 174 : 17 I. C. 680. 

It is not open to the Court of its own accord, to convert a suit for 
declaration into one for possession. S. 153, C. P. Code, wiU not apply to 
such a case; Venkatacfcela v. Narayana, 24 M. L. J. 465; 19 I. G. 
672. 

A suit was instituted to declare a certain mortgage invalid; it being 
found that it was partly valid, plaintifl was allowed to amend the plaint and 
cloim relief for redemption. — Mani v. ifomalan, 26 I. C. 443, 

154. Nothing in this Code shall affect any present right of " 
s&vmg of pre*«nt appeal whlch shall have accrued to any party at 
right of appeal. - ■ its Commencement. [S. 3, para. 3.] 

COMMENTARY. 

This section corrcBponds to the third para, of s. 3 of the C. P. 
Code of 1882, with some modifications and alterations as will appear on a 
comparison of the two sections. 

“ Any present right of appeal.” — This section only saves a right 
which had accrued to a party at the commencement of the new Code. The 
fact that the e:cecution sale took place and the application to set it aside 
on the ground of fraud was made before the new Code came into operation 
does not make the order passed on the application after the new Code 
came into force subject to a second appeal under the provisions of the 
old Code; liaj Mohan v. Oobindo Chandra, 17 C. W. N. 524 and 525 
note. 

S. 154 of the Code shows that the Legislature considered that the new 
Code might and would interfere with rights, and the argument that a parti- 


t 
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Nath, 20 C. L. J. 433: 19 C. W. N. 835; gee also Deljan v. Hemanta 
Kumar, 19 0. W. N. 768. 

Where the judgment of n subordinate Court has not been brought 
before the High Court on appeal or revision, the High Court has no 
power to expunge adverse remarks on the character and credibility of a 
witness from the judgment of the subordinate Court; Dunn v. Emperor, 
44 A. 401 : 20 A. L. J. 261. 

The inherent powers of a Court are not to be used to relieve a party 
from the consequences of his own mistakes or to enable him to evade 
the law of limitation; GaJiapathi Mudaliar v. Krishnamachari, 43 M. L. 
J. 184: (1922) M. W. N. 514. 

When according to well-known established principles certain ques- 
tions, such as caste questions, have been removed from the jurisdiction 
of the Court they cannot be brought within its jurisdiction on the plea 
that the Court has inherent jurisdiction to do what justice requires for 
the parties before it. That plea cannot be urged in order to extend the 
jurisdiction of the Court; but to meet the objection often raised that in 
matters within the jurisdiction, the Court can only exercise such powers 
as are expressly given by the legislature and no others; Jeikabhai v. 
Chapsey, 34 B. 467 (484). 

An order under section 151 can only be made if it is necessary for the 
purposes mentioned in the section and not otherwise; Qanesh v. Purughot- 
tarn, 34 B. 135- 11 Bom. L. R. 1312. 

Where after the pre-emptor had obtained possession of property in 
execution of the decree, it was found that he had by mistake, paid one 
anna less than the pre-emption money, he was made to restore the 
property to the vendee judgment-debtor and was not allowed to make 
up the deficicnev. S. 151, C, P. Code is not applicable to such a case; 
Kanhawa Lai v.' Afd. Shafi, 3 P. W. R. 1913: 141 P. L. R. 1918: 18 
I. C. COO. 

Although the Court has inherent power to recall an order which has 
not been perfected it woud not do so, when the adoption of this course 
would mean a reconsideration of the whole matter in controversy between 
the parties; Peari Debi v. Jotindra Nath, 10 C. L. J. 496. 

Where a doCnite period of limitation has been prescribed by Art. 104 
of the Limitation Act for an application to set aside ex parte decree, the 
Court would not be entitled by purporting to act under s. 161 of the 
Code in effect to extend that period; Ayodhya Mahion v. Musst. '**»«/- 
kufr; A I. R. 1022 Pat. Cl : 05 I. C. 311; Khairati v. Umar Z)m^ A 1. R- 
1012 Lnh. 260; 66 I. C. 270; MuKtt. Lai Dctr v. Amir Nath, 57 I. C. 15. 
S. l.'il of the C. P. Code does not authorize the Court to exercise its 
inherent powers so ns to break the clear provisions of tlic Limitation Act; 
Jihia Mai v Kegar Liny a, 2 Lah. L. J. 249. 

Whether Inherent Power of Court can be Exercised In Criminal 
Cascs.^S. 151 merely recognizes the inherent power of the Court to 
make such orders as may be necessary for the ends of justice. This 
inherent power is in no sense restricted to Civil Cases, it is equally 
applicable to Criminal Cases; IJudhu Lai v. Chattu Oope, 44 C. 610; 
31 C. W. K, 209; 25 C. L. J. 193. 
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This presumption against retrospective operation however, has no^applica- 
tion to enactments which affect only the procedure and the practice of the 
Courts. But the new procedure would presumably not apply where its 
application would prejudice rights established under the old; Manjuri Bibi 
V. AhUl Mamhud, 17 C. W. N. 889: 17 C. L. J. 316. See also, Gopesivar 
V. Jiban, 41 C. 1125: 18 C. W. N. 804: 19 C. L. J. 549, P. B. 

It is now generally settled that in matters of procedure an Amending 
Act would affect legal proceedings instituted under the repealed provision. — 
liahimuddin v. Jagat Kishore, 12 C. W. N. 987. 

It is a general rule that when the Legislature alters the rights of parties 
by taking away or conferring any right of action, its enactments, unless in 
express terms they appl}' to pending actions do not affect them. An excep* 
tion to this general rule is where enactments merely affect procedure, but 
do not extend to rights of action. — Vedavali Narasiah v. Mangamma, 27 
M. 538. 

No person has any vested rigljt in procedure. Alterations in the proce- 
dure are always retrospective unless there be some good reason against it: 
Shamsheyar Khan v. Gopalchand, 7 I. 0. 11. 
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Appeal. — Ko nppcnl lies from on order mode under this rule; Suh- 
dto V. KUo Smgh, 1 I’nt L. W. 1 : 2 Pot. L. J. 301: 89 I. C. 763; 
^o^/junonrfdn v. Jadunandan, 8 Pot. L. J. 253. But where on order 
is made under the provisions of s. 151, but in fnct in exercise, by ana* 
logy, of the jurisdiction under s. M4, on nppenl does Ho from the order; 
Gnanoda 5undan v. Chandra Kumar, 81 U, W. N. 290: A. I. 1\. 1927 
Cal. 285 (2 P. L J. 001, 2 P. L. J. 200. and A. I. It. 1922 P. C. 269 
referred io). 

Where subordinate Courts wrongly exercise inherent powers, the 
High Court has power, under s 107 of the (rovernment of India Act, 
to correct them; Drajahhutan v. Srith, 4 Pnt L. J 20. 

Limitation, — An nppHcntJon for restitution cither under b. 144 or 
B. 151 is governed by Art. 181 of the Limitation Act, ZJoimMi.un<i v. 
Baianta Kuniari, 8 Pnt. 371 : 78 I. C. 200. 

152. Clerical or nritlimctical mistakes in judgmentB, decrees 
Amendment of ordcfs ov cvrotR arising thereiti from any ac- 
***"*'• cidcntal slip or omission may, at any time, be 

*”■ corrected by the Court either of its own motion 

or on the application of any of the parties. [S. 206, Para. 3.] 

COMMENTARY. 


This section to n certain extent corresponds to the third para, of 
B. 200 of the C. P. Code of 1882 w’lth some modifications Tlie follow-mg 
proviso, viz,, " Provided that rraionablr notice has been given to the 
parties or their pleaders of the proposed amendment,'* which was con- 
tained in the third para, of the old section, has been omitted and the 
words “ if the decree is found of variance with the judgment," w'hich 
occurred in the old section have been also omitted. The effect of the 
omission of the above words is that an application to amend or vary a 
decree, so as to bring it in conformity with the judgment, is covered 
by the provisions of section 151 of the C. P. Code; that is, the Courts in 
India have inherent power to amend or vary a decree so as to bring it 
into accordance with the judgment, after it is signed by the Judge. See ^ 
Brijratan v. Jaynarain, 37 C. 649; Langat Singh v. Janhi Koer, 39 C. 
265: 14 C. L. J. 481, and other cases noted under this section, post. 


Clerical or Arithmetical Mistakes, etc.— A Judge, owing to a clerical 
error, recorded an order dismissing the suit instei^ of decreeing it. ^ The 
decree was passed in accordance therewith. Held tlmt ^e Judge had juris- 
diction to comet the error under section 152 of the C. P. Code; Bhagtraihi 
Koniya v. Suhhdeo, 29 I. C. 144. 


■ Where in a suit for possession, the property was described as two-annaa 
ehare, Court-fee was paid thereon and all the evidence and arguments were 
directed on fhe two annas share; but owing to an accidental slip, in the reHef 
portion, the property w^as described as two pie share and a decree was also 
made for the two pie share. Held, that he clerical enor was merely a silp 
and the Court has power under ^152 of the C. P. Code to amend the error 
throughout the record, and the High Court directed m revision the amend- 




852 


CODE OF CIVIL PROCEDURE 


[ Sec. 152. 


mcnt refused by the lower Court; Shco BJak v. Svhhdco, 12 A. L. J. 185: 
23 I. C. 344. Followed in Pohalwan Singh r. Ganga BaVsh Singht 06 1. C. 
693. 

Arithmetical error made in the lower Court and repeated in the High 
Court ofiice in drawing up the order of the High Court must and will be 
corrected; Venhataratnam v. Sanharayanna, 24 I. C, 283. 

A Court has power to rectify a clerical error made in the plaint in uh.at* 
ever subsequent record it is repented by slip or inadvertence or mistnlco; 
Mahahoob Bcguui v. Lai Begum Sahtba, 14 L. W. 445: 62 I. C. 652. 

Whore clerical errors have crept into a decree, the Court has got power 
to amend such cleiieal eiroi's. It is not a preliminary requisite to the 
amendment of such deciee that the pleadings in which the same errors had 
fomicrlv crept in should be first amended; Somasundaram v. Velusami, 15 
M. L. T. 102: (1914) M W. X. 107: 22 I. C. 774. See also Gaibi v. 
Krishnajt, 5 X L. It. 159; /Isn Singh v. Jaqjit Singh 73 I. C. 679: A. I. 
R. 1023 L 147. 

Courts have power to amend the decree, even when it is already in 
conformity with the pidgment, .4ppnsa lioicthrr y, Mohammad Bowthcr, 
25 M. L J. 102. 1927 H. W. N. 38- A. I. U. M. 435. 

A clerical error arising out of a discrepancy between the decree and 
the judgment falls within the scope of a. 152 of the Code Bihhomal v. 
Rajalmal. 7 S. L R 53 • 21 I. C. 540. 

Any clerical error or mistakes in judgment, decrees or orders cannot 
bo corrected by a Court executing a decree; it must be corrected in the suit 
itself. A Court oxeciiting a decree must execute the decree as it stands; 
Madan Mohan v Bhihhnr Sahu, IG C. Tj. J. 517; Koralla BucUilingam 
V. Koralla Satganaraganamifrihi, 15 L. W. 301; 05 I, C, 710. 

Where a decree was corrected by addition of the words ** with interest *' 
but the judgment was not corrected, held that unless the judgment was 
amended, the decree could not be amended so ns to include interest; 7?rt»i 
Qhulam V Sarjoo Pershad, 11 I. C. 896.' 

A pInintifT ulio has obtained a decree for a specific share is not entitled 
to more merely because there is an arithmetical error in the decree. If 
there is such an error, the pmper course is to get the mistake rectified by 
an application under this section; Mata Badtd v. A’ab/nsi, 0 I. C. 433, 

In calculating the ainount duo on redemption, the office overlooked an 
order of Court dirveting the ealuulatioii uj) to date of pinment. lltid, it 
was ft mere error or mistake under s. 152, C. P. Code and' could bo correct- 
ed nt any time; liishun Xaram v. Mt. Btld Ilamji, 74 I. C. 842. 

An application for ainendnient of a decree need not be made to the 
name .Tudge or Judges, it may be made to the Judges in charge of the (inuip 
to which It belongs. Or. Xh\\ r. 13 of the C. P. Code, doe.s not restrict the 
operation of s. 1.52 The Higli Court may atiicrul the decree, e\cn after 
leave to appeal to His MajentN in Council is granted; Aghora Kumar v. 
Mahomed Musa, 11 C L. J. 15,5. 

\yhcre nn error has crept into the record of a ctiBe owing to the mis- 
description of the suit pmperty in the plaint, it is inciunbent on the court to 
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correct the error cn nn application and tinder s. 152 of the C. P. Code; 
Surjan Singh v. IVorir Sm( 7 /i, 21 A. L. J. 023: 72 I. C. 483. 

Accidental Slip or OmlssIon.-^-In a stnl for bale upon a siinidc mort- 
gage. in tthicli the prior mortgagee was a party, it was found that tho 
property was subject to prior mortgage, but the oi*crativc part of the judg- 
ment did not specify that tho property Mas to be sold subject to tho prior 
mortgage and nn ordinary decree for sale «nb jircpared. No appeal was 
preferred, but after tbo tune for appealing, tlic jirior mortgagee applied for 
correction of the decree. Held tliat this was a c.ise of nn error arising from 
an accidental slip or omission uitlim llio ineaiiing of section 152 of the C. 
P. Code, and that the decree should bo corrected, Shtihdco Gir v. Deo Dutt, 
13 A. L. J. 449: 37 A. 323. 

It is open to a Court under s 152 to add a necessary direction in ita 
judgment accidentally omitted after the judgment is signed; Pramatha 
Nath V. Navi Kishun, A. I. H. 1927 Pat. 25 

By a mere oversight, the plaint and the decree in a mortgage suit 
omitted one of the items in a mortgage document, though there was no 
dispute between the parties as to what Mas included Held, the error -can 
be corrected under s. 152 C. P. Code; Matnig Chit Hlatng v. N. A. R. M. 
Chetiy, 74 I. C. 1020. 

An application to correct a decree m the matter of costs can be made 
under s. 152 C. P. Code; /vn«/i nan v. .A/«/iodco, 54 I. C. 821. 

A Court has ample poivcrs under s. 162 of the C. P. Code, to add an 
order as to costs in the judgment after it had been pronounced; ChaU‘ 
dhury Sadho Charan v, Gangeswar, 57 I. C. 739. 

Where in nn appeal “ the suit was decreed ivith costs ” and the Court 
intended that tho contesting defendant alone M'ill be liable for costs and not 
the other defendants. Held, that the defect m the decree could be amend- 
ed under s. 152 of the Code even when an appeal is pending in the higher 
Court and an application for review" Mas not the only remedy of the other 
defendants; Barhamdeo v. Harvianoge, 18 0. W. N. 772; 20 C. L. J. 18. 

A suit was decreed in terms of a compromise but certain terms of it 
were not embodied in the decree oMdng to the negligence of the Court's 
officers. Held that s. 152 of tlie C. P. Code authorizes a Court to remedy 
as far as it can, errors in the foimal expression of its orders occasioned by 
its own indolence; Muttair Itahvian v. Harcndranath, 21 I. C. 115. ' 

The test Mhether a Court can make an alteration under s. 152 of the 
C. P. Code is M’hethcr the error as it stands represents tho intention of the 
Judge at the time ho made it. If it docs, then a mistake in it cannot be 
treated as an accidental slip or omission which may be corrected under this 
section; Ashik Husain v. Madhi Husan, 13 O. C. 114; Jagniohan v. Siiapa- 
tram, 91 I. C. 29. 

Court’s Inherent Power to Amend or Vary a Decree. — The Courts in 
India have an inherent poM-er to amend or viirj decrees so as to bring them 
into accordance M'ith the judgment after they are signed bj the Judge, even 
if they do not fall within s. 162 of the Code; Brijratan v. Joynarain, 37 C. 
649; see, Langat Singh v. JonU Kocr, 39 C. 205; 14 C. L. J. 481; Yogna- 
tiarayana v. Muhayya, (1915) JI. W. N. 014, folloMed in Dibhuii Bhusan 
V. Laht Mohan, 23 I. C. 900. , . 
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See Cases noted under section 151. 

** May at any time be corrected. — There is no limitation for an nppli- 
cation under s. 152 to amend a decree, it being the duty of the Court 
to amend it whenever it is found to be not in conformity with the judgment. 
— Kalu V. Latu, 21 C. 229. See also Jivraj v. Pragji, 10 M. 51; Shivapa 
V. Shivapav Langapa, 11 B. 284 {4 A. 23 dissented from); Darboo v. 
Keshabai, 9 A. 264 (4 A. 23 dissented from; 4 M. 172, and 6 B. 586 

Tcfd, to). See, 'BcJihomal v. Rajalmal, 7 S. h. R. 53: 21 I. C. 540: 

Langat Singh v. Janhi Koer, 39 C. 265: 14 C. L. J. 481. 

The word '* may ” in this section does not make it discretionary 
^^dth the Court to order the amendment, but merely enlarges the power 
of the Court by providing that such correction may be made at any time; 
or in other words, the section simply emphasizes that no lapse of time 
would disentitle the Court to make the correction; Chandra Kumar v. 
Sudhansu, 28 C. W. N. 873 : 80 I. C- 55: A. I. R. 1924 Cal. 895. 

^^^le^e the Judge added a few words to the order, apparently to make 
it clear w'hat the decree meant, and it appeared that even otherwise the 
decree was in conformity with the judgment. Held that there was no 
alteration so as to make it a new decree; Kuinar Birendra Nath v. Satis 

Chandra. 44 C. L. J. 121 : A. I. R. 1926 Cal. 1166. 

The exercise of the power of amendment under s. 152 is discretionary, 
and an application for amendment of a decree should be rejected as too 
late if the rights of third parties acting in good faith have been intervened; 
Haragana Aijijar v. Biyari Bibi, 32 M. L. T. 93: 69 I. C. 977. 

No party can claim correction of clerical or arithemetical errors as a 
matter of right. It is a matter w^hich is entirely at the discretion of the 
Court, and the discretion has to be exercised in view of the peculior facts 
of each case; Kishorc v. Chhanga, 47 A. 44: 82 I. C. 1030: A. I. R. 1025 
All 187; Pitam Lai v. Balwant, 23 A. L. J. 518: 88 I, C. 396: A. I. R. 
1925 All. 556. 

A decree may be amended at any time although the time for appeal* 
ing from the decree has expired; Pydcl v. Chathappan, 14 M. 150. There 
is no limitation for an application to amend a decree; Shivapa v, Shivpanch, 
11 B. 284; Kalu v. Latu, 21 C. 259; Jivraji v. Pragji, 10 M. 51. But no 
amendment of decree should be allowed by the Court if it is inexpedient or 
inequitable to do so, in view of the" fact that third parties have acquired 
rights under the decree sought to be amended, without a knowledge of the 
circumstances w’hich would tend to show that the decree was erroneous; 
Pandurang v. Karar, 27 Bom. L. R. 657 : 89 I. C. 560; A. I. R. 1925 Bom. 
889; Narayana v. Biyari, 43 M. L. J. 559: 69 I. C. 077 A. 1. R. 1923 
Mad. 57. 

What Court Can Amend a Decree. — A decree affirmed on' appeal 
can only be amended by the Appellate Court; the lower Court has no 
jurisdiction to make the amendment.- — Muhammad Sulaiman v. Muhammad 
Var Khan, 11 A. 007, F. B. (4 A. 376, followed). Followed in Aghora 
Kumar v. .^/ohomerf .Uuta, 11 C. Ij. J. 15.5; Itamrstrar Malta Bhaba 
Sundari, 11 C. L. J. 8; .-l&tas Khan v. Kibarant Daxsi, 11 C. L. J. 159; 
Lain Ilri; .Varam v. Kunwar Tcjbal Vilram, 11 C. L. J. 560 P. C. : 14 C. 

N. C07 1*. C. Sec also, Muhammad Stilaiman Fatima, II A. 814; 
/hchuvayyan^ar v. Seshayijangar, 18 M. 214, F. B.; Shiv Lai KaU'das v. 
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15 B. M-: IVi t. B:>ti» Cx "J2; 

Alt T, ♦!’?, 9 C. W, X. fx\>: v. i'yifi, lx' M> 4(\^; 

Mirtzrz'“i S^'zk v. Rfci:. i2 M. 2^V,*x But in i'arw \\ Vafjf 

21 B- 545: 3faa-.? Vun G:t r. Kuf*!i'V53'» Cftftfv t>3 Ix Cx 7W: xVuivM /'aj 
T. .Vclayrt 5;n.;^. 19 A. U J, S7x^: h C. {UO: xVcfcanwa.i xU^ar w 

Kh:-., 42 I. C. 9T0: Mutti. v. MuK-Ju h i\ iXV5; 

S=i^3 T. 52^^3’-Js, 9 M. 3xM: auJ J?aw v. /»atx 10 x\x 

51. it his been held that dism'.s?^! c! an apix'sU under s. 5>M, 0. B. Cvxle. 
1SS2 (Or. XU. r 11> leaves the decK'e o( the lower Court untouehe\l and 
it remains tne decri'e-of the loner Court, niueh ean auu-nd it. In iVarv 
ifchcn V. Mchendris \afh. 4 C. L. J. »HV>. these eases ha>e Kx'x\ dissi'utxxi 
from. Sfr also. .4>na v .IhMed ifusari. 50 A ‘diXt 

The proper Court to correct clerical errors in a decns? or onler is the 
Court in which the errors n-cre made and not the Court wherein at the time 
of the prayer for amendment, an apinval from the decree or outer is pending; 
d/ulhu Bhaffar v. .tfnfhunjaua, 7 L. W. S. 44 I. C. 24S; f*aeh»m v, 
Raghunath, 4S A. 224; 24 A.'L. J. 140: A, I. It. 1920 All, PW. 

The Court of first mstance has no jurisdiction to amend a decree under 
8. 152 on the application of a non -appealing defendant when the deen'O has 
been confirmed on appeal by the other defendants Sri S»a<i v. 

Gangatu Pershad, 6 C. L. J. 542. 

Correction of Clerical Mistahe by Successor In Oftloc. — A olerieat 
mistake can be corrected by the successor in office. The wont used in a. 
152, G. P. Code, is “ Court ’* and not ** Judge ” and the Court must mean 
the Court, whoever he the presiding Judge; .Vrirn Sa/m v. Jhonti 

2 Pat. li. T, 206: 63 I. C, 840; detttir Ba/uMan Khan v. Wnl iCfian, 

10 A. L. J. 501 ; 55 I. C. 060. Whore a Judge delivers a judgment and the 
decree draum in pursuance thereof is in confonnity with the judgment on 
the face of it, the successor of the Judge has no jurisdiction to amend the 
decree so as to bring it in conformity with tlio supposed real intention of tho 
former; Narendra Nath v. Bij/rmlro Nuf/i, A. J. It. 1926 Cal. 1100; 96 
I. C. 195. 

Effect of Amendment of Decree.— An applioation under s, IfiU doe# 
not give a fresh starting point to limitation, and cannot bo reganlod a# an 
application to o proper Court to take stops in aid of oxoeution.— Daya 
Kishann v. Mun/u Boynm, 20 A. 801; fvnflu Bai v. rrtfifnmn, 16 A, 124. 
Bee also Pydcl v. Chathappa, 14 M. IfiO. But in A'ali Proaiumfl v. Bol 
Mohun, 25 C. 258: 2 C. W. K. 210, It has been hold that an order granting 
an application under s. 2t)6, C. P. Code, 1882 (s. 152), is an order ]>asRe»i 
upon review’ of judgment within tho moaning of art. 170 of tho Limita- 
tion Act, 1877; therefore an application for execution of a dooroo within 

3 years from such an order is not barred by limitation (4 A. 187 referred 
to). The same view appears to have been taken in A/ti/iaannad Bufaniari v, 
AfuhammarJ Var Khan, 17 A. 00 and in T’enhafa Jogatja v. IVnl'rtfn 
Simhadari, 24 M. 25. 

An ordcr.granting an application under a. 206, 0. P, Code, LWJ (a, I5D), 
has not the cfTect of extending the periotl of limit n( ion for exeentlon of tho 
decree.' — /Ihsanuhah v. Dahhini Di», 27 A. 575 (20 A, JJOl; H A. 402 and 
13 A. 124, folld. 4 A. 187 and 25 0. 258 dUtenltd frotn). 

For tho purpose of dotonninlng wlii'tlier llm appeal wan hurri'tl by lliiilf- 
ation, timo must bo taken to have run [{;op; jha date of Ih’y dtcrt'e aa orfpin* ^ 


f 



cxxiv 


CODE OE CJVJL PKOCEUUHE 


Gulzari Lnl v. Judaun 
Matllio Bam 


Gumani v. Hardwar 


rAOK 

Il„i 1«1 Gu,- =>. 0‘''-ai:f871.,®9» 

,‘f,? K.m, Lnl' ... »-i 

- Gurcebullah y. A^oliun l>al - 


Ounabala a. Htmi Nalim . 18 W Dial ... * 

Gunanioni v. Bran Kisbon Gursandas v. LadbavnfBi ^ 

GunapatJj:^ i' Thakur Dye UU.> G^tsangaya v. Tainnna ^ 


GunapatJjy i' TbaKur uyo you,> G^tsangaya v. Tainnna - 

Gundappa v. Manjappa 902* 15'UJ Gursliklawa v. Gangaya ... 
Guoesh Cliunder v Ham ^ (^uru Baeaya v. CJianma- 


Guoesh Cliunder v Ham ^ 
Dhuuce ' 

Ganga Daa y. Bamjoy .. 17. 

050, 1893, 1903 
— Gobind y Makhun .. 1313 


lappa 

Guru Chnrnn f. 


.Cl.urn V. Knli Kissen^ 


—Narain v Annunda _ . 

249, 320 Gurudas v, DasoratnJ 


Guoga Mnram u, 'rauctom IWi ■’r/cSSif '>3' 

Gunenram r Junmaioy . lOoo r'T.rtnhnRiinoa 


Gungnram v Junmajoy 
GungoM'u V, Eraa'a 
Guni V. Moran 


Gurunatli v. Clienbasappa 
Gurupatliappa v. NarasiH- 


-Klian V Kunjoo 371, I3f)0 Guru IVosunno V- Jolindra 


Gunira Koer a Lakbaii . 1112 

* i/im 


Brosad r. Has Mohan 
.. WnTfata 


V Abalakli IG<1 Guiurajnmnml v- Venkata ^ 

Ounnuji V. Makanji . 1030. Gurusnrni v Chmna 

1053, 1001 „ Krifilmnsann •• ^ 


Gunpat Narain v Kajun . . 1846 

~Rao u Rajkuinar lO^n 


~v. Ham Deour 


V. Krishnnsann 
V yubbnraya 
■«. Venkatasaud 


•1^-^ Gurus^\am1 v. Moliannna 


Gupta Nand v Bel i, in Dal ilbu 

1987, loss Gurva v. Bubbarayudu 
Gurnditta Mai v. Uam Das 257 Guvuvajainma a, Venkata 

V- Itustoinji .. 5U« Guruvayya n. Aniint 

Gurbakbsh y. Khairuti 450, 460 „ Vudaj’appa 

, Gurcharan v. Baehni ... 1425 

V Shibdov , 603 _ — _ — Gonda v. Dattuu 

Qur DaS y. Bhag 13, 27, 1037 Anant 


838 

;;; 1430 

1848 

907 

. 20. 

343. 1301 


Gonda v. Dattuiaya 

Amnt ..010,^2 


^ ^ - 

Gur Das Mai y Knaln Ram 1555 Gusaua Mai y. Ham Kaklia 
Gurdeo «. Chandvika 5, 153, Gu/.zu y. Venkata 


226, 280, 1731 Gyavnonee v, Hadha Homan 
-V. Cbandiiknh 839, Gyamananda v, Kristo 


840, 1002, 1003, 1730 ohandra 086, J8« 

Ourdevi V. Unman IW 110.'. Cyan Chundei v. Purga ... If", 


Gurdinl y. Hnjah of Fnrid- 
hole 


Gurdmomal y Wadhuinnl 309 


212 Gyandra Nath v. Poresh 


Gurdit Smglt yu ParmesUri 1021 Gyanendra y. Ndialo 416, 421 


Hob an Singh 


^ H04, 110.") Gjan Singh v. Atta Hue^ain 1992 

Gurclitlft Mill V. Partnp Gyanund v. Bepin Mobun 604 

Smgh ^ ... igyi ■ — Asram v. Bepin 


Gurdjnl t’. Baja of Faridkot 220 


‘ Mobnn 'o78. 2065, 2070 



856 


cobfe 61^ CiviL PROCEDURE 


[ Sec. 152. 

ally dra^*n up (14 M. 150; 22 M. 364 and 0 C. 22 foUd). Every amendment 
made in a decree under s. 206, C. P. Code, 1882 (s. 152), docs not ncccs- 
Barily entitle a party \vho prefers an appeal against the decree to claim 
an extension of time under second para, of s. 5 of the Limitation Act; 
whether there is sufficient cause for such extension must depend upon the 
circumstances of each individual case. If the amendment has no relation 
to the ground upon which the validity of the decree is sought to be challeng- 
ed in appeal, such appeal should not be admitted out of time. On the other 
hand, if the grounds on which the appeal is based are intimately connected 
with the amendment of the decree, or if tlie grounds are directed agianst the 
decree only in so far as it has been amended, the Court should exercise, in 
his favour, the discretion vested in it by para. 2 of s. 5 of the Limitation 
Act, 1877. — Brojo Lai v. Tara Prasanna, 3 C. L. J. 188. See also Amar 
Chandra v. Asad AU Khan, 32 C. 908. 

Appeal and Revision. — An order of the High Court, rejecting an 
application under this section is not appealable to His Majesty in Council. — 
Sunder Kocr v. Chandishicar, 30 C. 679 (10 W. R. 1 F. B.; 6 W. R.' Mis. 
102 refrd. to). 

An order under s. 152 amending a decree, is a separate adjudication, 
and is not merely a part of the original decree, and such an order is not 
appealable. — Sur'ta v. Ganga, 7 A. 875, F. B.; (7 A. 412, judgment of 
Oldhcld, J., reversed; followed in liaghtinaih v, Mafalishar Hossavi, 5 C. 
W. N. 192; Kalinahshya v. Mafahthar Hossotn, 28 C. 177 (25 C. 258 dit~ 
c\ts$rd; G C. 22, 7 A. 875, 8 A. 377 and 11 A. 314 refrd. to). See also, 
Ra^liunath v. RajlitttHaT, 7 A. 876, F. B.; Afuliamwod NomvuUah v. Ithan- 
allah, 14 A. 220; Baja Sardar Mahesh Prasad v. A/itssf. Budhwant, 54 I. C. 
887; Bufa Itam v. Siindar Das, A. I. 11. 1927 Lnli. 68: 98 I. C. 883. But 
SCO, Visvanathan v. liamanathan, 24 M. 6fG. '\\hGre it has been held that 
an appeal lies. 

No appeal lies against an order amending a. decree, but if such order 
has been made without jurisdiction, the High Court con set it aside on 
revision. An appeal may lie from the decree as amended; Katncticar 
Malta V. B/ja6asunrfari, 11 C. L. J. 81. 

An order amending a decree under 206, C. P. Code, 1882 (s. 152), is not 
subject to revision by the High Court. — Narayana Satni v. Kaiesa, 16 M. 
424; v. Itavianathan, 24 At. 646. Sec also, Dhan Singh v. 

Singh, 8 A, 519; Hosan Shah v. Shco Prasad, 15 A. 121; Surla v. 
Ganga, 7 A. 875, F. B.; liaghunath Das v. Itajkiimar, 7 A. 876, F, B.; 
Balmatund v. Jatan Lai, 6 A. 125; Menat AU v. Atnvar Ali, 9 C, W. N. 
605, and Bai Shri PaAtuta v. Agarsangji, 31 B. 447: OB. L. R. 647. 

Suit to Rectify Mistake In Decree If MaIntaInabIc.~A suit lies in 
a Civil Court to rectify a mistake in a decree. — Jogeswar v. Ganga* Dishnu, 
8 C. W. N. 478. See also, Bolaprasod v. A'anoo, 8 N. L. R. 18: 14 I. C. 
407. 5ff, however, Chandma v. Asivia Bonn, 10 C. \V. N. 1021; Bastrare 
Kurmi v. Nalchedi, 27 A. 174; Bliondi Singh v. Dowtat Bay, 14 C. L. J. 
C75: 17 C. W. N. 85; Thamballa v, Thamhalla, 7 M. L. T. 2G0. 

Whether SacccssWc Applications for Amendment of Decree Maintain- 
able — Res Judicata. — Hucci'ssjve apj>licutjonB for ninendmcnt are not 
b.iired by ret judicata. But if an ni)p]icnti(>n for amendment has been lic.ard 
and di^poHi>il of on tbi* merits, a sub';o<]U(>nt application itinj not be main- 
tamed in the same matter and it may be barred iijran genera! principles of 
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Ia«'; Langai S\ngh v. Janki, 80 C. 208: li C. h. J. 481. See also, 
ThambaUa v. Thnvtbalh, 7 M. L. T. 2GG: 5 I. C. IJO. 

Where a decree is amended under s, 200, C. I*. Code, 1882 (s. 152), the 
amended decree nperntea ns res ;udicrt/o from the date of the original 
decree and not from the date of the nmendment. — Pydel v, Caihappan, 
14 M. 150 nnd Caihappan v. Pydcl, 15 M. 403. 

Some Cases under Section 206 of the Old Act.— A clerical error m 
the decree appealed against was ordered to bo rectified at the hearing of the 
appeal. — Hirji Jtna v. No ran 1 B. 1. 

Where a decree is not in conformitj with the judgment as to payment 
of costs to the plaintiffs, it should be amended under this section, — Saiedur 
liaj V. Baidya Nath Deb, 1 C. W. N. C5. 

A clerical error in the decree can be amended by the successor of a 
Judge. The limitation for review docs not nppl^ to an application for 
alteration of a clerical error in a decree. — Modhoosudan v. liotnanaih, 
12 W. n. G5. Sec also, Dick v. Dick, 15 A. 169. 

A decree should not be amended except in the pre5,ence of the parties 
concerned or after service of notice on them. — Kishen Dyal v. Stinkur 
Dutt, 2 W. H. Slis. 15; Bolonun Das v. Joycadra Nath, 10 W. R, 349. 
See also, Abdul Hayai v. Cliunia Kriar, 8 A. 377. 

Where there is a clerical error in the decree, it must be rectified by an 
application under this section, and not b% an application for review of judg- 
ment. — Joykishen Mukerjee v. Attcar Bohoman, 6 C. 22- 6 C. L. R. 
573- See also, Paravicshraya v. Sesgiriappa, 22 51. 364. But wheic 
a decree is in fact in accordance with the j’udgment, such decree, however 
erroneous it may he, cannot be altered on an application under this sec- 
tion. — Lakho Btbi v. Salamat Ali, 20 A. 337i 

Where there is a clerical eiror in the decree, it must be rectified by an 
application under this section, and not by an application for review’ of judg- 
ment; Joykishen v. d/awr Itahman, 6 6- 22: 6 C. h. It. 573. Sec also, 
Paramca/iraj/a v. Seshgiriappa, 22 51. 3G4. „ . 

Addition to the decree not w'arranted by the judgment cannot be made 
under section 206 of the C. P. Code, 1882. — Bai Shri Vahtuba v. Agar~ 
sangji, 31 B. 447: 9 Bom. Jj. E. 547r 

If a party washes to bring a decree in conformity w’ith the judgment, he 
must take steps under this section, and his neglect to do so docs not make 
him incapable of obtaining the same result by the exercise of the right of 
appeal,— A/amaiitmniasa v. Lutfunnissa, 7 A. 60. See also, Parameshraya 
V. Seshagtrappa, 22 M, 364. 

Where the Court in its judgment awarded the plaintiffs a specified sum 
of money, and ordered that the rest of the plaintiffs* claim should stand 
dismissed. Held, that interest w’hich was not given by the judgment cannot 
bo given by amending the decree under this section. — Hasan 'Shah v. Sheo 
Prasad, 15 A. 121. 

Where a decree is obtained in accordance with an award, the award 
cannot be amended or modified by the Court, nor can the decree,' which is 
in accordance with it. — Ahmed Bin v. Sssa Bin, 17 B. 657. Application 
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for amendment of consent decree, after 18 years disallowed; Rameswar 
Prosad v. C/tan dr e«ii?ar, 7 C. W, N. 880. 

In a suit for specific performance of a contract, there was an alternative 
prayer for damages, but the decree was passed for specific performance 
only. Held, that the plaintiff was entitled to amend the decree by asking to 
give him a decree for damages in lieu of the former decree, when it became 
apparent to the plaintiff that it was out of the defendant's power to specific- 
ally perform the contract. — •Peon Siindari v. Kan Charan, 15 C. 211. See 
also, PhcTOzsha Pestonji v. Sun Mills, 22 B. 370. 

The judgment adjudged interest to be paid for the period to the institu- 
tion of the suit only. The decree contained an order for payment of 
interest from the date of the suit onwards. Held, that the additional order 
contained in the decree involved no variance with the judgment . — Kotai 
Ravi V. Pali Ram, 7 A. 755. 

Where two of the defendants applied for leave to appeal to the Privy 
Council, and pending such application the suit was compromised between 
the plaintiff and one of such defendants, and the High Court amended its 
decree in terms of the compromise, and dismissed the application for leave 
to appeal; Held, that the High Court had no jurisdiction to amend- the 
decree either under s. 206 (s. 152) or s. 623 (s. 114), C. P. Code, 1682. — 
Koiagiri VenJ;ata v. Villanki Venkatarama, 4 C. W. N. 725, P. C. ; 24 
M. 1. 


153. The Court may, at any time, and on such terms as 
to costs or otherwise as it may think fit, amend 
any defect or error in any proceeding in a suit; 
,and all necessary amendments shall be made for 
the purpose of determining the real question or issue raised by 
or depending on such proceeding. [New.] 


General power 
amend. 


COMMENTARY. 

Scope of the Section. — The section is new ; it corresponds to Eng- 
lish Or. XXVIII, r. 12 of the Supreme Court Rules. It gives the Court 
general power to amend any defect or error in any proceeding in a suit. 
This section is intended to enlarge the discretionary powers of the Courts 
to order amendment, at any time of any defect or error in any proceeding 
in a suit. 

Rule 17 of Or. VI empowers the Court to amend pleadings and section 
152 empowers the Court to correct mistakes and errors in judgments, 
decrees or orders. Under this section all proceedings in a suit may bo 
amended. 

** Amend any defect or error.”— -A decree -holder should be allowed to 
amend the prayer of his execution petition by adding an alternative prayer 
that ” if the Court thinks that the decree ns it stands aw’ards relief per- 
sonally against the defendant, the Court will be pleased to order arrest of 
the defendant and attach the following properties ” (to be definitely des- 
cribed). Section 153 of the C. P. Code gives ample power to the Court to 
allow such amendment; Perigatami v. Kulftia CficUiar, 33 M. 077; 15 M. 
L. T, 232. 
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{Sec. I. 

• 

be interpreted uninfluenced by any considerations derived from the previous 
state of the law'. But if the meaning is doubtful, resort may be had to 
the previous state of the law for the purpose of aiding in the construction 
of the provisions of the Act. AdmintBlTaior-General of Bengal v. Pren 
Lai, 22 C. 788, 'P. C,; Narendra v,' Kamalbasinii 23 C. 562: 23 I, A. 
18; Kondayya v. Narasimhulu, 20- M. 97, 103; 'Lain Suraj Prasad v. 
Gol^chand, 28 C. 517; Krishna Ayyangar v. Nallaperumal, 43 M, 550: 

Object of Codification. — ^The object of. codification of a particular 
branch of law is that on any point specifically dealt with by it, such law 
should be sought for, in the codified enactment, and ascertained by inter- 
preting the language used; K'arendra v. Kamalbasini, 23 0. 568, P. C’ 
23 I. A. 18; Suraj Prasad v. Golabchand, 28 C. 517. Where the .law has 
been codified, it is of little avail to enquire w’hat is the law apart from 
such codification : tne Code itself must be looked to as the guide in the 
matter; Burn & Co v Macdonald, 36 C 354: 13 C. W. N. 355: 9 C. L. J. 
190- It is the essence of the Code to be exhaustive on the matters in 
respect of which it declares the law, and it is not the province of a judge 
to disregard or go outside the letter of the enactment according to-its true 
construction; Goltul Mandar v. Pudmanund, 29 C. 707; followed in 
Gangaprosad v. Kuladananda, 30 C W. N. 465; A. I. K. 1926 C. 568; 
where, however, there is no specific provision in the Code, the Court has 
the power and it is its duty to act according to justice, equity and good 
conswence, HuJcumchand v. Kamalananda, 337 C. 927, 931-32: 3 C. L. L 
SqA 33 C. 94; Abdul Hahtnan v. Shuhana, 1 

L M6- 39 I (1917) Pot. 137i 2 Pat- 

mterpreXonl'rstftutes!-’^*''' 

Meaning — In interpreting a Statute, the proper 
to instance, to examine the language of the Statute and 

1 • ^ t .. natural meaning, uninfluenced by any considerations 

inThow to 'tart with 

infended tn 1 a stood, and then assuming that it was probably 

KainalbaBhin^2S C view; Narendranaih 

being given. 


w'ill not allow tL of.* * T construction upon Acts of the Legislature ana 
bo ng given It r Prevent such construction 

trth/pTnin sense of fh 

8 C. L. R. 409 'lords; Gurreebullah v. Mohunlal, 7 Cal. 1-7- 

as tl^'^ncw* divided into Sections and Ru'es 

sections lav do«-n’ proper canon of interpret otion is, that the 

w’hicli tbev are to hn principles and the rules provide the means by 

result is that the nilp cannot be otherwise applied. The 

AsforiLtal!‘;'ocMon roTa?\,^^^ 

“ to remand a case " nn/iv c^nfors on any Appellate Court a poj®’^ 
niana a case, nnd then proceeds to limit the power by Or. M^l- 
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Preamble. — ^The preamble to a Statute can neither expand nor con- 
trol the scop© and application of the enacting clause, when the latter is 
clear and explicit; but if the language of the body of the Act is obscure 
or ambiguous, the preamble may be consulted as an aid in detennining 
the reason of the law and the object of the Legislature and thus arriTing 
at the true construction of the terms emplo 3 'ed. Where the words of tbe 
enacting clause are more broad and comprehensive than the words of the 
preamble, the general words in the body of the Statute, if free from 
ambiguity, are not to be restrained or narrowed down by particular or less 
comprehensive recitals in the preamble; Gopi Krishna v. Rajhrishna, 12 
C. L. J. 8. 


The recti al or preamble of an Act is a kej' for opening the meaiung 
and intent of the Act.-^anhi Sinqh v. Jaqannath, 3 Pat. L. J. 1: 44 h 
C. 94 (P. B.). 

Value of English Decisions. — A Judge should not interpret statutory 
law, when it provides for a specific procedure, by reference to a decision 
pronounced under a different system of procedure (Mookerjee & Fletcher, 
J. J.y—Radhakigsen v. Lakhni Chand. 31 C L J. 283. The expresc 
words of ail Indian Statute are not to be overridden by reference to 
equitable principles which may have been adopted in the EngUsh’Cdorls. 
Aar/mn Gouda v. Benep Gouda, 39 B. 472: 17 Bom. L. E. 335; 281. C. 


Retrospective Operation.— It is a general principle of law that every 
vested rights acquired under exislinR 
Afn-rm 11 ^ i&teuded not to have a retrospective operation. 

/n/orprafafioa of Statutes, Chap. TOI. Sec. IV. Th>s 
presumpti^does not apply to Acts dealing with procedure like the Cofle 
riaht in anv because no person is supposed to have a vested 

atom L, m f •P>-0'=edure. The general prineiple seems to be ft«t 

^etrospeetiro unless there be so™ 

Ini To B IS 20 G.’ =1 0. 940. 055; 

V Jasoda 40 r ’ vnT* i v. Gopal, 7 I. C. 11, 14; Btssesu-ar 

in' v. Rakhal, 12 C. 583. Civil Courts 

are exuSv procedure, powers beyond those which 

fat nTH Zel Courts only 

it expressly takes them possess powers previously possessed unless 

CoX to act affect the power and duty of the 

where there is no pv^ Justice, equity and good conscience in cases 

KamahLna. 38 C 9^ Pa ‘n ‘T 

. O Fanchatian v. Dwarka, 3 C. L. J. 29. 

•• nothing^irS &de shall ivt 

shall have necrued to^any partv^nt right of appeal wb>^^ 

plates a retrosnopfivo commencement clearly contero 

in the defined in this Aet^ 

of the General Clauses^Act’fx^of section 3 
Act it means *• n)l t3rritoL« ?PPl‘oable. As defined m piat 

which arc lor the time Kpin"^ places within His Majesty’s domiiuons 

nor-GencraUn IndiTor through the Gove^; 

to the Govemor-Ceneral of Tndia“"^CS^°J° 0 ^ 
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(2) “ I;ecree ” means the formal expression of an adjudi- 
cation which, so far as regards the Court expressing it, conclusively 
determines tlie rights of the parties with regard to all or any of 
the matters in controversy in the suit and may be either preli- 
minary or final. It shall be deemed to include the rejection of a 
plaint and the determination of any question within section 47 
or section 144, but shall not include — 

(o) any adjudication from which an appeal lies as an ajipeal 
from an order, or 

(h) any order of dismissal for default. 

Explanation . — decree is preliminary when fiwther proceed- 
ings have to be taken before the suit can be completely disposed 
of. It IS final when such adjudication completely disposes of the 
suit. It may be partly preliminary and partly final. 

Importance of the Definition of Decree. — ^The importance of the defini* 
tjon of the word '* decree ” rests on the fact that by reference to it, 
the light of appeal is determined. The Committee have in the mam 
adhered to the existing definition j but they hav'e modified it in two 
respects, and this has involved a slight recasting of the iangauge. Tlie 
principal modification aims at permitting an appeal from an adjudication 
which purports to settle tlie rights of the parties, tliough it does not 
completely dispose of the suit. Such an adjudication the CommiH^^ 
describe as a preliminary decree. 


The hxplanatwn la intended to make it clear that a decree may be 
paitly hnal and partly preliminary. Thus, a decree for the recover}* of poS* 
bcasio^n of immoveable property and for mesne profits would be of this 
mixed character. 


, - l^een substituted for “ mentioned or referred 

to m Uith a view to bringing within the definition of decree, orders 

from ^ ^ lule 13) and thus providing for appeals there- 


ot is for the purpose of excluding a right 

ol apiveal from an order of dismissal for defiul^^otex on Clauses. 

the word “ decree " in the 
Lv ® ^efi“>tion in the old Code. The word “ uf>on 

the old Code Imvp in a civil suit,'’ which occurred jn 

determines ihp ri 1 1 omitted, and the wwds “ which conclusively 

rcgnrd.io all or. any e/ 

word “ civil ” \vh;M*^ j t)een substituted for them. 

- ^ ciMl, ,^wJ«cli^occured before the word •* court " in th'e old Code. 


1 _ urea ocioro the w 

has been oimltod. The word “ court *' in 


poaersTf^a civi/courtT'ardSfnguTsIi'I^^^ 
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Unless there is a formal expression of the Court’s adjudication on 
the rights of the parties, there can be no decree from which an appeal 
would lie. No particular form is necessary, but the decree should embody 
in a formal manner the adjudication of the right of a party. Where the 
question sought to be adjudicated is left open, there is no decree and no 
appeal lies; Ayappa Mudaliar v. QopaUamy, (1912) M. W. N. 1122; 12 
M. L, T, 809: 16 I. C. 45; Pandurang v, Ga^abai, 62 I. C. 467. 

Conclusive Determination of Bights of ■ Parties. — ^The expression 
conclusive determination ” means conclusive decision, as dinstinguished 
from interlocutory orders. It means an adjudication which brings the 
suit to an end. The decision on a particular issue by which the whole 
suit and not a part of it, is disposed of, if followed by a decree is a con* 
elusive determination of any of the matters in controversy and is therefore 
a decree. Orders made during the pendency of a suit prior to decree, 
which do not terminate the suit, but are only so many steps towards its 
final disposal are called interlocutory orders, and are not decrees. An 
order to be a decree must conclusively determine the rights of the parties. 
See Deoki Nandan v. Bansi Singh, 14 C. L. J. 35: 16 C. W. K. 124: 
see however Krishnaji v. Uaruti 12 Bom. L. R, 762. 


Rights of parties.” — The word right means substantial right arising 
out of the merits of the case, that is, the right which is asserted or 
sought to be enforced on one side and denied by the other side. The 
expression ‘ rights of the parties ” referred to in the definition of the 
Word decree ” must, therefore, be taken as rights of the parties interse, 
i.c., amongst themselves m regard to the subject-matter of the suit and not 
merely one of procedure, which is ancilliary to the enforcement of the 
substantive right claimed. For instance, an order refusing an appheation 
to be made a party; 13 Cal. 100; 21 Cal. 639; order permiUing withdrawal 
j appeal, 18 Cal 322, 16 All. 19; 27 Cal. 362; 4 C. \V. N. 4l; and 

order of dismissal for non-service of summons, 9 Cal. 627, are not decrees, 
as all these orders are not upon the right claimed, asserted, or denied. 

"'^ich do not aficct the substantial 

13 I c ^asibunnessa, 82 P. B. l^H: 


words ” np/i/s 0/ f/ie parties with regard to all or any of the 
Hon r be taken to mean the general rights in 

Sat ioS in flip Tr’ ^ jurisdiction, in relation to limitation, in 

r,f iSaSF “ f f “ 

in a nartition ^ ^ - matters m controversy. For instance, 

^arritfon- 0^10 parties and directing 

partial determination of accounts to be taken is no doubt 

partial determination of the matters in controversy, but is still a decree. 

which ThrMnrosS' ”nnH ^ 

Code and Includes onJv^tW^ ^ section 47 of the 

tlioso matters which from \ i« controversy tn the suti are 

nauers niucu from the pleadings appear to bo m dispute between 



- - iable or cA&iib 


ccxrx 


1’aok 


P\oi; 


Var.uhi lUuiinsw luni v. 

Umma Vonkatnrutnain ... tV2y, 

844 

Vnradwh Kuinaru ... 19«’> 

Varajilnl v. Ramdnt ... 70, 

805, 874, 878 

V. Kustur 292, 594 

Varajlal v. Someshwar ... 1592 

Varankkot v. Vykunda ... 1460 

Varannkot u. Voranakot .. 158, 

895 

Vardiparthi v Korukonda 1411 
Varjivanand v. Aji Dnji ... 1280 

Yasanji v. Lallu ... 051 

Vastnd Mcslikim u. Clio-w- 
dappa . ... iOOO 

Vasudeo r. Eknath ... 1420, 
1401 

Va^udev v Bhavnn ... 307 

r. Salubai . . 009 

w. V^manp ... 51 

V Vishnu . 1302 

r. Kuleadi 940 

V Nnravann 814, 

815, 2237 

V. Sankaran 158, 1143 

1 \ Visvarnja . 1537, 

2011 

V, Sndagopa . 2031 

Vasudera Ravi r. Athi Kot* 
til 617, 018 

Yasudev Ralakrishna r 

Salubai 082 

V. Narayaiin . 1601 

Yathiar v, Ayannchnriar . 1842 

Vatsalabni v. Sambhaji ... 1560 
Vnzhakutha r. Mammi Kutti 770 
Vedala ti. Pacha ... 1478 

Vedalingain v. Yeerathal ... 1430 

* Yodanln ti. Penndivamma 1700 
Yedflpurathi r. Ynllablia 111, 
1749, 1778 

Yedaviasa Aiyar v. Madura 
Hindu Nidhi Co. ... 372 

Yoernbndhrappn v Chin- 
nainmn .. .. 1193 

Ycorabndmm t* Xntaraja . 1174, 

1170, 1017, lC2t) 
Yoornmathari r. Suhrainnnm 328 
Yorrana r. Muthu Kum.ira 141 
Vccra Paiinadi r. Karuppa 

Pnnn.idi 1422 


Vuurappa v. Ponnujjn 1295 

-v. llamosanii ... 251, 

•271, 325 

1 '. Tindal ... 9(X), 

970, 1028, 1558 

— -Clietty u. Ponnen 1554 

-r. llninasaini *417 

u. Tindal ... 429 

Yeera llaghnva r. Krishna* 
suuini 110, 1872 

Yucraraghava v ^luga 22, 

214, 215, 221, 222, 
331, 335 


■ V. 3Iuga Sait 1307 

1 \ Srinivasa ... 572, 

575 

V, Yelli Moop- 

pai ... coo 

Yeera Reddy v. Akka Reddy 704 
Verrn^okknraju v. Papiah ... 41G, 

420 

Veerasivamj v. Mnnagei, 
PittnpuT Estate 20, 43, 2011 
Veerchand u, R B & C 
I. Ry. 4.57 

Yelnct Ali v Mntndcen 1978 
Velammal v Lakshniu 

Ammal .. 082 

Yelnppa v Clndnmbara . 807 

Yelnjudam r. Arunnchala 209 
Yelayuda v Suiulni.asam 170 
Yelajadam r Atunnachnla 224 
Yelayutha Mooppnn r Su- 

brnmaniain 271 

Velajuthan v Laksiimnnn 200, 
1420 

Yclchand r. Bourchier ... 4.57 

V Leston . 720, 

75.5, 841 

r, Musson 470. 

517, 139.3 

Yelji r. Blinnnal . 142r 

Yelinppa r Chidnmbara .. 751 

940 


Yellaya v Jnganntha . 20.53 

Vellnynn r Jothi 1559 

Yellnynpp.i r Yeera ppa 982 

Yelli Perjia r, Moidm 41, 


43. 702 

Vein Goundan r Kimi.ini 

Yfhi ... 2.‘’* 

The\an c. Krislmnsaiui 



CODE OF CIVIL PROCEDURE 


[Sec. 2. 




the Guardians and Wards Act, and several others, are commenced by 
petitions but the decisions under those Acts were held appealable as 
decrees under the G. P. Code. A probate proceeding is not a suit; Hirod 
Barani v. Chamatkarini, 19 C. W. N. 205; «ee also 20 Cal. 888 ; 25 Cal. 
354; 19 All. 458; 28 Bom. 644. 


Division of peciee. — ^The decree may be either preliminary or final, 
or may be partly preliminary and partly final. These terms have been 
defined in the Explanation. 


A preliminary as well as a final decree is appealable, under section 
96. But when a party aggrieved by a preliminary decree does not appeal 
from such decree, he shall be precluded from disputing its correctness 
in any appeal which may be preferred from the final decree (s. 97» C. 
P. Code). 


A preliminary decree may be passed in the following classes of suits:— 

(1) In suits for possession of immoveable property and for rent 
or mesne profits (Or. XX, r. 12, Form No. 23, Appendix D., Sch. 1). 

(2) In suits for partition of revenue- paying estate under section 54. 
As to form of preliminary decree; see 10 G. L. J. 503. 


(3) In suits for partttion of any other immoveable property or 
separate possessjon of a share therein under Or XX r 18. As to form of 
decree, sec. 10 C. L. J. 503. 

(4) In suits for partition under Act IV of 1893. 

smfs for account between principal and agent (Or. XX, r. 
16, Form No. 21, Sch. 1, App. D. to be followed mutatis mutandis). 

(6) In all other suits in which it is necessary to ascertain the amount 
another, that an account should be tahen. 

(Ur. Aa, r. 16). 


No 3^^ App ^D^‘slh niortgage (Or. XXXIV, 


T. 2, Form 


xr >1 mortgaged property (Or. XXXIV, r. 4, Form 

No. 4, App. D, Sch. 1). r J \ 

No. TaJp. »/ a mortgage {Or. XXXIV, r. 1, Form 




(IS) 


In suits for pre-emption {Or. XX ‘, r. 14).' 


clud^^rho^^mirfi^ I* exhaustive and there is nothing which can pre- 
“ preliminary decree in other cases; 


he prehmiuary or final or it may 

adiudicaUon Ihnucrl^ partly Imol. A decree is preUminary wJicn tlie 
Md h recan? ^ conclusively determines the rights of the parties 

regard to some or one of the matters in controveri^ in the suit, does 
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determined the rights of the parties in regard to certain, and those essential 

matters, involved in the suit. The Code makes no provision 

which is neither a decree nor an order, for anything which is both, neimer 

does it provide that one adjudication by the Court can be ^es^ved into 

divers elements, some of which are decrees and some orders, ine ooae 

has got rid of such doubts as were debated in KJiadetn Hossem 

Hossein, 29 Cal. 758 P. C, ; Ahmed Musaji v. ffashitn 

K. 449 P. C. : 21 0. L, J. 419: 17 Bom. L. R. 432: 17 M. L.T. 31-. 

13 A. X/. J. 540. 


Decisions on Preliminary Issues, Not Preliminary Decrees.— The 
decision of a Court on a preliminary issue framed on a plea of rca jaatcafa 
is not a preliminary decree, and is therefore not appealable. The 
sion preliminary decree, explained; Ghena v. Ifhtido Bukah, j j 

Bharma v. Bahamarjavda, 39 B. 421; PcTsotam v. Badhaboi, 10 A. B. J. 
78. A decision on a preliminary issue of limitation is not a prelinunary 
decree; Shib Saran v. Janahinath, 18 C. L. J. 78: 21 I. C. 387; Knust 
Ram V. Tulsa Ram, 7 P. R. 1917: 39 I. C. 100; deciding issues in bar 
against defendant are not preliminary decrees, Kamini v. Promoino, W 
C. W. N. 755: 20 C. L, J. 476; decisions as to misjoinder, limitation ana 
jurisdiction in favour of plaintiff are not preliminary decrees; Chonwat 
Swatni V. Gangadhar, 39 B. 339 P, B.; decree in a suit for specific p^i- 
formance of contract, conditional in form, is not a preliminary decree, 
i\fo/icndra v Kom Rat an, 61 I. C. 442. The finding on a prelhnirwry 
issue whether a party is an agriculturist is a preliminary decree only when 
it necessarily involves a conclusive determination of the rights of the parties 
with regard to matters m controversy; Municipal Committee of liasm v* 
Collector of Idasik, 39 B. 422: 17 Bom. L. R. 327; Vamanachanja v. 
Govind, 23 Bom. L. R. 826. 


Preliminary Decree Is Appealable as well as a Final Decree,— 

B. 96 of the Code of Civil Procedure, an appeal lies from every decree 
subject to the limitations therein contained, S. 97 of the C. P- Code pro* 
vidcs that if a party aggrieved by a preliminary decree does not appeal 
therefrom within the period of limitation . allowed for appeals, he shall 
bo precluded from disputing its correctness in an appeal from the final 
decree. TJie question; therefore, whether a decision amounts to a preli- 
minary decree is one of considerable importance. The Bombay High Court 
in Sidhanath v. Ganeah, 37 B. 60, and 'Narayan v. Oopal, 38 B, 392, 393, 
once held that a finding on some preliminary issues m a suit relating to 
misjoinder, limitation and jurisdiction w’cre preliminary decrees; but these 
decisions have vMnee been overruled by a Full Bench of the same High 
Court in Chanmalawami v. Conga d/iarapua 39 B 339 ' F B: : 16 Bom. 
L. R. 054; 26 I. C^ 885. . . o, . 


Rejection of Plaint. — ^An order rejecting. a plaint on, the grounds men 
tioned in clauses (a), (6), (c) and (d) of Or. VU, r. 11, is a decree under 
B. 2 (2) and is therefore appealable, under section 96. But rejection of 
plaint does not preclude the plaintiff from presenting h fresh plaint in 
respect of the same cause of action, under Or. VII, r? 13, provided he is 
not barred by lapse of time. So a plaintiff whose plaint is rejected may 
either appeal against the order, or can present a fresh plaint, -provided 
ho is not barred by lapse of time. 

Order Returning Plaint. — An order returning a plaint for proscntalinu 
to proper Court under Or. VU, r. 10, is not a decree, but is appealable as 
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sec. 47 of the Code; Ramchand v. Sham Parshad, 110 P. R. 1913; 117 
P. L. R. 1914 : 22 Ind. Cas. 851. 

Where in execution of a decree, certain property was attached as 
belongiaR to the deceased judgment-debtor, to which his son preferred a 
claim alleging an independent title of his own; Held that the question 
between the parties fell within s. 47 and its determination was a decree 
within the meaning of sec, 2 (2) and was therefore appealable; ylfiwod 
.V. Nabinchandra, 16 I, C, 885. 

The determination of any question within section 47 is a decree. The 
question whether a decree is executable or not is certainly one that comra 
within this definition; Lahshmi v. Maru, 37 M, 29: 21 M. L. J. 1063. 

It must be remembered, however, that every order made in executioa 
proceedings is not a decree. The question whether an order is such a 
decree depends on its nature and contents. An order granting or refusing 
a process (or the examination of ndtnesses or an order merely determining 
a point of law arising incidentally or othernnse in the course of execution 
proceedings and not refusing or granting relief is not a decree and in theiC' 
fore not appealable; Dafar Kout v. Pam Rattan, 56 I. C. 173; Pam 
V. Sardarni Datar Kaur, 52 I, C. 356. 


See the cases noted under sections 47 and 144. 

- rAny order of adjudication from which an appeal lles.^ an appesi 
from an order. The definition of “ decree " given in this section excludes 
;m egress terms from the category of decrees any adjudication from 
YT TTT as an appeal from an order- For instance. Or. 

n- YT T ' ^ that an appeal lies from orders under Rule 23 

f such artorder is therefore excluded fromtb® 

category of decree; Batjnath v. Sohan Bibi, 31 A. 545. p. 548. ‘ 

** Jlny order of dismissal for default.”— S. 2. cl (b)-o{ the present 
(under ? provides that any order of dismisLl for default 

thft therefore not appealable. Under 

an Orfer diLf conflicting rulings on this point, that is. whether 

an order dismissing a suit for default was a decree or an order. lo 

S it' /ul'an t?”’”""*' ^ "eld by the Matos High Court 

v! Bhaairaih} 9 A^497^^-; ^radhav, 16 B. 223; 

order was q was- held by the other High Courtatbat such an 

have been set at reat f- conflicting rulings 

Code In order of ^ord " decree ” in the present 

u^nde; a. 2. d f2wT w ! T f?^ ‘default under Or. XLI, rf 17. i» 

the old Code it wni’>i«w ^ decree and is therefore not appealable. .Under 
such an order Bombay High Courts that 

CkanZ ? ?0 B Radhanath v. Chandi, 30^0. 660-, Ram 

held, however. Ibat such n v- Gopal, 14 A. 361. jt was 

under Or. XLI r IwJl 1 ** decree. Similarly an* order 

present section ’is not un appeal for default which under the 

to be a decree and a decree was under the old Code held 

e a decree and appealable ns such; Umasundari v. Bindu, 24 C. 759. 

default ■‘‘mMD^deTaJlToM.oM'^ "dismissal for 

under Or. IX r 3 for V*® therefore an order for dismissal 

lA, r. 3 for default of appearance of both parties is not a decree 
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ACT y OF 1908. 


Received the G.-G.’s Assent on 21st Maech, 1908. 

An Act to Consolidate and Ai7iC7id the Laws relating to the 
Procedure o'f the Gojirts of Civil Judicature. 


. Whereas it is expedient to consolidate and amend the laws 
relating to the procedure of the Courts of Civil Judicature; it is 
hereby enacted as follows : — 

PRELIMINARY. 

Short title, «om. 1 , (X) This Act may be cited, as the 

mencemen an ex- 1908 . 

(2) It shall come into force on the first day of January, 1909. 

(3) This section and sections 155 to 158 extend to the whole 

of British India : the rest of the Code extends to the whole of 
British India, except the Scheduled Districts. [S. 1.] 

Previous History. — Before the passing of the Civil Procedure Code of 
3859, there iv^as no codified law in British India, regulating the procedure 
of the mofussil Courts in the trial of civil suits The Courts were guided 
by certain Buies, Begulations and Acts particularly applicable to them. 
Id 1859 the first Code of Civil Procedure (Act VIII of 1859) W’as passed, 
and it was repealed by Act X of 1877. This was again repealed by Act 
XrV of 1882, which ivas followed by several amending Acts. The present 
Code (Act V of 1908) has repealed the Code of 1882, as also the amending 
Acts. 

“ Consolidate and amend." — It will be seen from the preamble that 
the present Code not only defines and amends but also consolidates the 
laws relating to the procedure of the Courts of Civil judicature The 
object of consolidation is to collect the statutorj’ law bearing upon a parti- 
cular subject, and to bring it down to dnte,^ in order that it may form a 
useful Code applicable to circumstances existing at the time when the 
consolidating Act is passed. In construing such an Act, the proper course 
is, in the first instance, to examine the language^ of the Act and to ask what 
is its natural meaning. If the meaning is plain, it is not proper to have 
rcconrso to the previous state of the law, and tlie language of the Act must 

/ 
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whether the adjudication falls within the cases enumerated in section 104 
and Or. XLl, r. 1. But where an adiudication does not fall within the 
appealable orders, then it is to be ascertained whether it falls within the 
definition of the word decree and contains all the essential elements of it. 

"When an Order Is a Decree. — Whether an order is a decree within the 
meaning of s. 2 of C. P. Code depends upon its nature and contents, 
i^n' order to be a decree must conclusivelv determine the rights of the 
parties; Deoki Nandan v, Bansi Singh, 14 C. 1*. J. 35: 16 0. W. N. 124: 
10 I. G, 371. A.n order cannot be regarded as a decree unless it is formally 
drawn up as such or, at all events, unles> it could be so drawn up : KojW 
Noth V. Nathti Rrtm, 115 P, L. R. 19ll; 41 P. R. 1911; 179 P. W. K. 
1911:. 9 T. C. 1019. 


It is not every order passed in execution proceedings that is a decree 
vrithin s. 2. The question whether an order is such a decree depends^on 
its nature and contents, Rom liaitan v. Sardarni Datar Kaur, 52 I. G" 
356j PflfoT Kaur v. Bam Bnffon, 56 1. C. 173. 

• Some Illustrations of Orders Appealable as Decrees. — An order refosiBg 
execution of decree simultaneously against person and properly is a decree; 
Chena Pemaji v. Ghelahau 7 B. 301. 


^ An order finally negativing the rights of the decree-holder to proceed 
against the land of the judgment-debtor is a decree and therefore appeal- 
able; Datar Kaur v. Ram Rattan, 56 I. C. 173. 


^ An order dismissing objections to the execution of a decree for default 
w appealable as a decree; Lai Naratn v. Muhamed Rafiuddin, 28 C. 8l. 

An order in execution-proceedings fixing the period from which mesnJ 
profits are recoverable, is a decree, and therefore appealabl "" 

V. Bijat Bahadur, 23 A. 162. P. C. 5 C. W. N. 52, P. O. 


An order ejecting an application to make a preliminaiy decree in » 
mortgage suit final on the ground that the suit had abated owing to the 
is a decree and is open to appeal 

595^- *59^1^ c' ^arachand, 33 C. L. J. 115: 25 C. W. N- 


Order by Appellate Court remitting a case to orimnal Court to pa®* 
decree upon award is a decree.— Bhufiriean Dass v. Nand LalTl2 C. 173. 

Order confirming an award when tho arbitrators failed to carry 
terms of reference is a decree.-Sadik Ali v iZarAlts Ml 

An appeal would also lie if the award is shown to be illegal and void 

ni 990 , IS A. SOO. # r . da/, bee also Ihnmt Fa^l v. Rflhimim- 
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rule 23. — Chandra v. Pran Kriihna, 41 C. 108: 18 C. L. J. 613: 20 
I. C. 39. The body of the Code is fundamental and is unalterable 
exeeptly the legislature; the rules are concerned with details and machi* 
nery and can be more readily altered. The body of the Code creates juris- 
diction while the rules indicate the mode in w'hich it is to bo exercised. 
It follows that the body of the Code is expressed in non-general terras but 
it has to be read in conjunction with the more particular provisions of the 
Rules; Jlfoni Mohan v. Ham Taran, 43 C. 148: 33 I. C. 229. 

Proceedings of the Legislature. — Proceedings of the Legislature in 
passing a Statute are to be excluded from consideration on the judicial 
construction of Indian as well as of British Statutes; Administrator^ 
Oeneral of Bengal v. Premlal, 25 Cal. 788, P C. (reversing 21 Cal. 732, 
where 14 Cal. 721 w'as referred to.) Followed in Q, -Empress v. Srichum, 
22 Cal, 1017. F. B.; Gopal Krishna v. Sahhojirau, 18 Bom. 133; Q.-Em- 
press V. Gangadhar Ttlah, 22 Bom. 112, 126, 127. The proceedings of 
the Legislature consist of Statements of Objects and Reasons, Reports of 
Select Committees, Proceedings of Legislative Council, including the 
speeches and debates; Q.-Empress v. Tilak, 22 B. 112. 

Headings Prefixed to Sections, — ^The headings prefixed to sections or 
sets of sections may be' used for the purpose of interpreting the meaning, 
scope, and intention of Statutes. Per Mullich, J. — ^Tho words of the head- 
ing should not be allowed to affect the construction of a section. Per Roe, 
J. — ^It is only when words are of doubtful meaning that Courts should 
look to probable intention. — Janhi Singh v. Jagannath Das, 3 Pat, L. J, 
I: 44 I. C. 94 (F. B ); (1917) Pat 318; 3 Pat L. W. 105. The heading 
to a group of sections in a Statute ought not to be passed into a construc- 
tive limitation upon the exercise of the powers given by the express words 
of the Act. — Nanna v. Bombay Municipal Commissioner, 42 13. 462: 20 
Bom. L. R. 937: 23 C. W, N. 110: 8 L W. 548: 24 M. L T, 297: 
(1918) M. W. N. 840 : 48 I. C. 63: 45 I. A. 125 (P. C.). See also Dwar- 
kanath V. Tafaear Ruhman, 44 C. 267: 20 C. W. N 1097: 89 I. C. 64. 
whore it was held that the Court could look at the heading of chapter of 
an Act for the purpose of construing the section. 

Marginal Notes,— Marginal notes in an Indian Statute cannot be 
referred to for the purpose of construing it; Balraj Kunwar v. Jagatpal, 
i>6 A. 393: 8 G. W, N. 699. P. C. In Dulhi Malta v. Halmay, 23 C. 55. 
it has been held that marginal notes are no part of the enactment. This 
case has been followed in Purandco Karain v. Ram Sarup, 25 C. ,588; 2 
C. W. N. 577. See also Q,-Empress v. Han, 21 A. 391. 

IIlQStratlons. — The illustrations to sections in Acts ought never to be 
allowed to control the plain meaning of the section Itself, particularly 
when the effect would bo to curtail a right, which the section in its 
ordinary sense would confer; Kaylash v Sono/iin, 7 C 132- 8 C. L. R. 
281: Kamalamrnal v. Pecru, 28 M. 481 p. 483. They should never be 
rejected and it would require a very special case to justify their rejection 
on the ground of their assumed repugnance to the section; Mahomed v. 
Yeoh, 43 I. A. 256, 203 : 30 I. C. 401. So also the Forms given in the 
Schedule annexed to the Code cannot control the clear words of the 
CMa itself; .Itfunia Ah' v. Abhoy, 21 C W. X n47 : 40 I. C. 816; but 
if the sections and the schedule of the Code conflict, the provisions of the 
body of the Code must prevail, Rahim Manjhi v Shethh Ekbear, 22 I. C. 
690. 
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An order declaring the abatement of a suit owing to cause of action 
not surviving is a decree; St/bromania v. Venhafaramier, 31 I. C. 4. See 
also Jadu Bamt v. Mahapal Singh, 38 A. Ill : 14 A. L. J. 8: 32 C. 104. 

An order purporting to adjudicate that inasmuch os the interest of 
all the plaintiffs was common and the legal representatives of the deceased 
plaintiffs had not been brought on the record within time.^the whole appeal 
has abated, is a decree and is appealable, Udmi v. Hira, 2 Lah. L. J. 762. 

Order rejecting claim of alleged representative of deceased plaintiff, 
and for abatement of suit, is appealable as decree . — Sxibbayya v. Sanjinfl* 
dnt/j/ar, 18 Mad. 496, see also Snhravianya v. Venhataramiar, 31 Ind. 
Cas. See, however, Hamida Bihi v. AU Husen, 17 All, 172 flO Bom, 220. 
dissented from.) 

An order of the District Judge to the effect that '* the appeal being 
time-barred is not admitted," amounts to a dismissal of the appeal and 
IS a decree so as to form the subject-matter of second appeal: Adarpwja 
V. Bamprotap. 30 C. \V. N. 926: 44 O. L. J. 44: A. L B. 1926 Cal. 1105 

An appeal lies against an order of a District Judge admitting a person 
^ section 69 of the Probate and Administration Act 

ot 1881). — Ahhiram v. Gopal Das, 17 Cal. 48. 

An order of a District Judge granting or refusing probate, or letters 
A ^ ^va ytounUiephens v. Hunter, 

85 A. 448: 22 Ind Cas. 98; (17 All. 475; 24 C. 30; 8 C. W. N. 748, refd 
•«1. Umrao Ghana v, Brindaban, 17 All. 475. 

order granting permission under s. 90 of the Probate and AdmFnis- 

" ae.ree: Sara, v. 

r decree-holder under Or. XXI. 

purchasp^^ ir the difference from the defaulter (6rst 

S 439. decree.^AmjV Bnksha v. Venhatachala, 18 

deficbnc\'^^ari<dnp^nTP'* directing a defaulter to make. good th® 

Bnn;t"„(a"’23 Cnh'lSi;"”"""'® => deeree.-Bi«™»<.ll v. 



c/,a„?v? ■■■ •• <"> '■» " 
ptt>pertyTcforc''|TO"^,Jr7o'''ei1:°ui 

dcrree.LB„rh„„/„, 10 a 'i. ‘ b. " “ 
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The Civil Station of Wndhwnn in Kathiawar is . not within British 
India : — Emperor v. ChirnonJal, 12 Bom. L, K. 877; nor is tho Bajkoto 
Civil Station, Quecn^Empress v. ./Ibdul Latip, 10 B. 156; nor tho Kathiawar 
States, Hemchand v. Azam Saharlal, 33 I. A. 1: 8 B, L. B. 129: nor 
the Tributory Mahals of Orissa, Baton v. Khatoo, 29 C. 400: 6 C. W. Nl 
573; nor Singapore, Strait Settlement Act, 18G6, s. 1; nor tho British 
Cantonment of Secunderabad, Hossain i4It v. /16id /lii, 21 C. <177. Aden 
is within British India. — ^Aden Lours Bc^ulotton, 1891, s..2. 

“ British India includes British Burma . — Aga il/o/iomcd v. Cohen, 
13 C. 221. 

The Code how far applicable in Snnthal I’argnnas, see Maha Prasad 
V. Bamnni Mohan, 42 C. 116 P. C.: 20 C. L. J. 231: 18 C. W. N. 991: 
27 M. L. J. 459: 16 Bom. L. B. 824. 

Scheduled Districts. — ^The expression is defined in Act KIV of 1874. 
A list of Scheduled Districts is given in Schedule I of the Act. ^ Section 
I and Sections 155 — 158 extend to the whole of British India including 
tho Scheduled Districts: tho rest of the Code extends to the whole of 
British India, except the Scheduled Districts. Section 6 of the Scheduled 
Districts Act empowers the Local Government with the sanction of tho 
Governor-General in Council to extend to any of the Scheduled Districts, 
any enactment in force in British India and accordingly the Code has 
been extended to several of the Scheduled Districts including Sindh, 
Ajmir, Merwara; Kashi Mohan v Bishnoo, 15 C 365; followed in Prabhu 
V. Saligram, 34 C. 576. 11 C. W. N. 222. 6 C L. J. 30. 

2. Ill this Act, unless there is anything repugnnnt in the 
Defmitlont. SUbject OF COntoXt — [S. 2.] 

(1) “ Code ” includes rules. 

The Code Is Not Exhaustive. — The Code of Civil Procedure liintln all 
Courts so far ns it goes. It is not however exhaustive and docs not affect 
previously existing powers, unless it takes them away; in matters willi 
which it docs not deal, tlie Court will exercise an inherent jurisdiction to 
do that justice between tho parties which is warranted under the circum- 
stances and which the necessities of the case require. — Huhumchand v, 
Kamafanand, 33 Cali 927: 8 C. L. J. 67. 

It is not necessary in every case to have the support of a section of 
the C. P. Code to empower a Court to pass an order not expressly or 
impliedly forbidden and which is essential in the interests of justice, in- 
asmuch as the provisions of tho C. P. Code arc by no means exhaustive; 
Abdul Rahman v. Shahana, 1 Lah. L. J 188: 1 Lah. 339: 58 I. C. 748 
{Htihum Chand v. A'ataafanand, S3 C. 927 referred to); Uamandan v, 
Prannotb, (1921) Pat. EOS. 01 I C. 922 See also Ba«i/. 
Lai V. Didhumulhi, 33 Cal, 1094: 10 C. W. N. 719 4 C, L, J. BW 

(8 C, L. J. 29 referred to) and Qurdeo, Singh v C/iandri/(a Singh, 60 Cal. 
103: 6 C, L. J. Oil; Jogendra v. IVandunissa, 34 Cal. 800; 11 C. W, X. 
850: Cliliayruta>iac»<a v Basirar, 37 Cal. 390, p. 404; LahaJnja 
V. l/mokanfa, 14 C. \V. N 250, and Annaf/i v. Probod/*, ]J 
G. L. J. 560, p. 580. But see Itoyzuddi Shaih v. A’ah Sath, 33 Cal 96.7: 
4 C, L. J. 219, where it has been held that equity will not C'jutruv«>ne 
tho positive enaUmenta or requirements of law. 
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An appeal lies from an order refusing to grant a, certificate of heir- 
ship . — Banguhai v. Ahap, 19 Bom. (199. (17 Bom. 203; 18 Boni. 748, 
followed). 

An order rejecting a plaint for non-payment of extra court-fee demand- 
ed is a decree .and is tfierefore appealable . — ^fusi Sada Kaur v. Bida 
Singh, 80 P. K. (1914): 265 P. L. K. 1914: 25 Ind.'Cas.' 566. 

An order refusing to appoint a receiver is appealable as a decree. - 
Vetikatasaini v. Stndavamma, 10 Mad. 179. ’ {6 Mad.* 355, overruled). See 
also Gossain Dulwir v. Tehaif Hefnaratn, 6 C. L. Hi 467'. An order refus- 
ing to remove a receiver is also appealable, — Mathiboi v. Limit WoUToii, 
5 Bom. 45. ' ‘ 

An order dismissing an application under (Or. XXI, ,r, 2) praying that 
adjustment of decree be recorded as certified, is a decree.- — Jamna Prosod 
V. Mathura Prasad, 16 All. 129. See Gtiruvayt/a v. Yudayappa, 18 Mad. 


An order rejecting a claim preferred under (Or. XXI, r. 97) is appeal- 
able as a decree.— Gopfllo v. Fernandes, 16 Mad. 127. 

rejecting an appeal on the ground' that it was not duly pr® 
sented by the vakil is appealable as a decree . — Ayyonna v. Nagahhao«n* 
nnm, 16 Mad. 285. ^ 

f a District Judge refusing to execute an award under Act 1 

ot 1894, (Land Acquisition) is appealable as a decree.— Zemindars at 
Dhar V. Rama, 53 P. R. 1906* 103 P. X,. R. 1906: 

Appellate Court rejecting an appeal before it has been 
admitted, on the ground that it was presented out of time, is a decree and 
807 : 19 therefrom.-Rakha Chandra v. Ashutosh, 17 C. W. X. 

r 23^ of Appellate Court remanding a case under Or. 41. 

nod ‘‘J- «>« ?>»’■“« lor adjourament 

?£SL1- iS 0. « » 

is ft ^ecrcc'^nnd nn inter-pleader suit 

no All. 22. See also Orr Maham/ Singh v. Chittar Mai, 

oce mso Orr v. Chtdambatam, 33 Mad. 220, p. 222. 

nble^*9 withdrawal 'of a swit is appeal* 
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The definition of the word decree has been altered since the case 
in 29 Cal. 167 P. C. and an essential part of the definition is that the 
decision must have received formal expression as a decree, see Seutnal 
V. il/ulomal, 8 S. L. B. 260 : 28 I. C. 60. 

The definition of decree is not intended to include an interlocutory 
decision in ordinary suit upon each and every point in controversy between 
the parties, even in those cases, where the decision upon any such ques- 
tion IS embodied in a separate and distinct order passed during the 
pendency of the proceedings; Kashinath v. Nathu Rant, 115 P. Ij. It. 
1911: 41 P. It. 1911; 9 I. G. 1019; Mir Emar Alt v. Nassibunisea, 82 
P. It. 1911; Shib Saran v. Janahi Nath, 18 0. L. J. 78: 21 I. C. 887. 

Important -Elements ol Decree. — ^In order to determine whether an 
adjudication amounts to decree or not, the following points are to be 
considered: — (1) There must be a formal expression of adjudication; (2).. 
there must be conclusive determination of the rights of the parties; (3) 
the determination must be with regard to all or any other matters in 
controversy; (4) the expression of an adjudication must be in the suit. 

Adjudication. — ^The word “ adjudication " means, judicial determina- 
tion of a cause after hearing, comparing facts, ideas or propositions and 
perceiving their agreement and disagreement. For instance, where a case is 
heard and decided ex parte, the Court has to express its opinion judicially 
after considering the facts before it, hence such decisions ore decrees; 
but where a case is dismissed for default of the parties, there is no 
judicial determination of the cause, hence any order of dismissal for 
default is not a decree. See Dahshinamoorthy v. Municipal Council, 
Trichinopoly, 31 Mad. 157, p. 159. 

The adjudication referred in the definition of a decree in s. 2 (2) of 
the C. P. Code is an adjudication granting or refusing any of the reliefs 
claimed in the plaint and embodied in a formal declaration; Nga Mik 
V. Nga Gyi, 40 I. C. 677: 11 Bur. L. T. 95: (1917) 3 U. B. K. 1. 

“ Formal expression of adjudication."— The expression means the - 
decision of the Court must be expressed in the form of a decree; mere 
recording a finding in the judgment without drawing up of a decree in 
the prescribed form, or a finding on a particular issue without embodying 
it in the decree, is not a decree. In the old as well as in the new Code 
the word ** formal " in the definition of the word decree is very impor- 
tant and cannot bo ignored. Therefore, mere expression of the Court’s 
adjudication without embodying it in the form of a decree, given in the 
Schedule D of the G. P. Code, is not a decree. A- decree is something 
different from the judgment. See section 33 and rr. 6 and 7 of Or. 3QC. 
See Dulhin Golab Koer v. Radha Dularc,^19 Cal. 452, p. 467; Khadem 
Hoitein v. Emdad Hossein, 29 Cal. 758, p. 760; Bai Divali v. Shah 
Vi«/inatj, 84 Bom. 182; 11 Bom. "Ji- R. 1326; Mulla Abdul Hai v. Ehatija 
Begam, 10 Bom. li, B. 514; Ayappa Mudaliar v. Gopalatamy, 12 M. L. T. 
809; (1912) M. W. N. 1112; 16 I. C. 45; Kathinath v. Nathuram, 115 
P. B. R. 1911; 41 P. R.nOll: 9 I. C. 1019. Thus it is clear that an 
adjudication cannot be regarded as_a decree, unless it is formally drawn 
up as such, or at nil events caU be so drawn up; therefore an omission 
of Court to embody Its decision in a formal expression, does not affect the 
right of a party to prefer an appeal; A’amini Debt v. Promothonafh, 

C. B. J, 476. 
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“ Dietrict ” includes Original Side of High Court; AttUT' 

anci V. i?fli Mulraj,.21 M. L. J,.645; 27 I. C. 455.; 

District Court. — Though the word “ District " in the C.‘P.' Code does 
include the local limits of a High Court in its Ordinary Original Ciril Juris- 
diction, still it is not legitimate to construe the 'words “ District Court ” 
wherever they appear to mean and include U' High .Court in its Ordinarj 
Original Civil Jurisdiction . — Hyat Mahomed v. Shaikh Mannu, A. I. K. 
1927 Cal. 290: 45 C. L. J. 71: 100 I.'O. 331' (12 C. W. K. 446 dissented 
from). . j , ' , t 

The Court of the Judicial Commissioner, and not that of a Deputy 
Commissioner, is the " District Court " in Chotjj Nagpur under sections 
2 and 844, C. P. Code, 1882 .' — Joynarayan v. 'Mudhoo Sudan, 16 Cal.' 13. 

A decree of a Small Cause Court can be executed by it at any place- 
within the local limits of the District Court to which it is subordinate as 
defined by section 2, without having recourse to the procedure under sec- 
tion 648, C. P. C. , 1882 . — Badan Babajea v. Kala Chand, 4 Cal. 823. 

A Sub-Judge in temporary charge, under section’ 10 of the Bengal Civil 
Courts Act (Xtl of 1887), of the office of the District Judge., is competent 
to decide Revenue Court appeals pending m the file of the District Judge.— 
Bahjnat AU v. Abdullah, 23 A. 455. > 


(5) “ Foreign Court ” meauR a Court situate beyond 'tlit 

liinits of British India which has no autliorityriu British India 
and is not cstablisliecl or continued by tlie Governor-General in 
Council. 


Foreign Court.— The Judicial Committee of the' Privy- Council' is not 
a Forei^ Court, and although it is situated beyond the limits of British 
Ind m. It has authonty m it. The words “ has no authority in Britifh 
India, exclude the Judicial Committee from the definition; See BoiveU, 
V. iiowclB, 8 Bom. 571, p. 574. 

Division and the Chancery Division . of . the High 
?i m England are Foreign Courts; Deep Narain v. Dietert 

ol Cl. 474, London Bank v. Hormusjee, 8 B. H. C. R. 200. 

purpos^ettfthat°PnH section 2,(5) of .the Code, is for. the 

^PP^y to extend 'the jurisdiction 
outside Us ^ A restraining suits pending in Courts 

of tw meaning of.eection * 

V I3'„,S'n V ® I'i'igmCTt is a foreign ' judgment.— Voo».>" 
CoJrt of 741,' The Supmmo 

.29 Cai. 509: G G W \ Court.—Hadjee Kaseem y. Harf;cc /<«?• 
Vrrriiraahav v Mttmi' >r^‘T Courts of Native States, 

Court, "".1 

I'ourtf' '^"‘'gmenr’ means, tlio judgment of !i 'foreign 
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the parties ranged on one side os plaintiffs and on the other ns defendants; 
not matters which form the subject of any dispute between a person, 
who is already a plaintiff in the case, and other persons who ore seeking 
to be made pjamtiffs lu place of another plaintiff who is deceased. There- 
fore, where one of two plaintiffs dies, the dispute between the surviving 
plaintiff and a third person, each of whom claims to be the legal represent- 
ative of the deceased plaintiff is not a “ matter in controversy in the 
suit *' within the meaning of section 2 (2), and consequently, an order 
substituting one of them m place of the deceased plaintiff is not an 
appealable order either under s, 104, or under Or. XLIII, r. I, of the Code; 
Bn; Mohan v. Barn Milan, 10 O. C. 350; 20 I. C. 893. 

The expression “ tuaifers in controveny in ihe suit ” refers to the 
subject-matter of litigation; otherwise, if the decision of the Court upon 
each of the points in issue is deemed a preliminarj’ decree, there must be 
a number of preliminary decrees in the suit. The intention of the legis- 
lature appears to have been that there should be one preliminary, decree 
followed by one final decree; every question in dispute between the 
parties m the course of litigation does not fall w’ithin the expression. 
For instance, whether a plaintiff is competent to maintian' a suit, is not 
a matter in controversy in a suit. The expression should not be under- 
stood in its widest possible sense; Bamtrit Debi v. Promotho, 19 C. W. N. 
755; 20 C. L. J. 470; 27 I- C. 317 (37 Bom. 60 dissented from). 

The term “ Matter* controoersy ” in s, 2 (2) G. P. Code, must 
not be understood as relating solely to the merits of a case. It would 
cover any question relating to the character and status of the party suing, 
to the jurisdiction of the Court, to the inaintainubility of the suit and to 
other matters preliminary, which necessitate an adjudication - before a 
suit is enquired into; m fact, all questions concerning a pending suit. It 
does not include an order passed on an application preliminary to the 
institution of the suit luelf; such as an application for lca%o to sue and 
proceedings passed in execution in regard to such orders as w’oll ns orxlers 
granting day costs are not appealable as they do not - come within the 
scope of B. 47, C. P, Code, although such orders can bo executed under 
8. 36 of the Code; Venkata lieddt v. Venkata lieddt, 17 SI* L. T. 447' 
2 L.'W. 519: 20 I. G. 393 (38 B. 393 not followed; 21 A. 133; 34 C. 
584 followed). 

“ In the suit.” — ^The formal adjudication must be expressed in a suit; 
where there is no suit, there can bo no decree; Minakshi v, Suhramanaya, 
11 M. 26 P. C. Thus, a decision under section 5 of the Court 'Fees Act, 
IB not a decision in tho suit; 12 A. 129 F. B., p. 150; an order rejecting 
an application to sue in forma pauperis is not a decree. 21 A. 133; 
1 All. 745. An order passed in Municipal election petition is not an order 
passed in n suit and docs not therefore amount to a decree; Kunnilal \. 
Itaghunandan, 85 All. 450: 11 A. L. J. 659 (followed in Nandrain t 
Chotey Lai, 85 All. 578 F. B., IX A. L. J. 945); Sunder Ul v. 

Fargj 10 O. C. 80: 18 Ind. Gas. 122; Under neotlon 20 and Or. 1"J 
1 of tho C. P. Code, a suit must be instituted by preSMitiur n 
therefore, tho proceedings that are not commonred by a jdamt, 1., jf 
tion only, are not suits. There are, however, nweral eii>,clf' ;/ 
to special subjects under which proceedinp* are ^commeu' i •! ? . * 

For instance, proceedings under the Intolvcncy Ae*. u-.'’ , 
and Administration Act, under tin* Huecessioo CVrt«\ , 
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The shorthand not'es dictated 'by the Judge hearing the c»Be, which 
have not been approved by the Judge, can not be considered as part of his 
acWl judgment;— Mathcran Steam Light -Ry. v.' L‘ang‘ A, 1. B. 1927 
Bom. 113. ‘ ‘ ' , < i 

For the form and contents of judgment,' sec notes under Or. XX, r. 
Ay for appellate judgment, see Or. XLIyr.Sl. 

(10) “ Judgment-debtor ” means any person against whom 

a decree lias been passed or an order capable of execution has been 
made. ■ ' • • ; 

Jud^ment-debtoi'. — The word “.judgment-debtor” in s. 73, of tho 
Code does not include the legal representative of a deceased judgment- 
debtor.— (7oumd i46a/i V, Mohoniraj, 25 Bom. 494. . however, 

Panduranga y. 30 Mad. 537. See ^also Thiruvengadam. v. 

Dootdla Subbiah, \vhere it was held that the definition of "judgment- 
debtor ’ does not include the assignee' of the judgment-debtor. 

(11) Legal representative ” means, a person who in lat\ 

represents the estate of a deceased person, and includes any person 
who intermeddles with the estate of the deceased and where a 
party sues or is sued in a representative character; the person on 
wliom the estate devolves on the death of the party so suing or 
sued, . . ^ 


Legal Representative. — The Special Committee in Notes on Clauses 
observed:-- We have inserted a definition of ' legal ’ representative 
an expression which has been variously interpreted by the High Courts as 
would appear from the reported cases which ore not easily' reconcilable 
with one anothei^ See 8 C. W. N. 843, in which almost III the earlier 
cases are reviewed. 

definition which has been added 
fmm ih. « Bet at rest what, owing to the absence of any such definition 
from the present Code, is a somewhat debatable point." ' ■ 

j? ^ K P°®®®s®ion of the estate of a deceased person 
C P representative within s. i (H). 

f legal; Kusum Bandhn 

MadhayL v. Tankala, 31 M. L. J- 

C. P. °Codo°and^ is^tn^l! representative ” within s. 2 (IJ)* 

death of the defendant on the record under that section on the 

orexecutor i Champabai, 50 I. 0. 951. Bo 

representative is in' exisfpif^A os a party where a legal 

■■A. 1. K IMG Cal 82™ ' ^ S'-™'. 30 C. W. N. «65: 

j.r ‘'J- " Hindu Widow.in her 

, uimrni hat v. bhco Pujan. 33 All, 15; '7 A. L. J. 900; 7X C- 
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not completely dispose of the suit. It is final when such 
pletely disposes of the suit; Khuai Uatn y. TuUa Bam, 7 P. R. (1917) 25: 
I. C. IW. 


The decision of o Court upon every one of the points in dispute bctwep 
the parties in the course of litigation t is not n preliminary decree. If the 
decision of the Court on each of the points in dispute bo deemed a preli- 
minary decree, then there must be n number of preliminary decrees m 
& suit* But the mtcntiou of the Legislaturo js that there suoulu bo oue 
preliminary decree m a suit to be followed by one final decree. The cases, 
where the Legislature contemplated the preparation of a preliminary decree, 
are specided in Rules 12-18 of Order XX of the C. P. Code. The preli- 
minary decree ascertains what is to bo done, while the final decree states 
the result achieved by means of the preliminary decree. Kamini Devi v. 
Promothonath, 20 C. L. J- 476; 10 C. W.' N. 755: 27 I. C. 317 (35 All. 
159; 7 W, R. 222, referred to; 37 Bom. 60, dissert ted /tow). Where in a 
suit for accounts, the Court after passing a preliminary decree for accounts, 
passed a further order fixing the mode of taking accounts and the .period 
for which it should be done, the latter is also a preliminary decree and 
hence an appeal lies therefrom. The Legislature contemplated ordinarily 
only one preliminary decree m a case but there is nothing illegal in passing 
more than one in appropriate cases; Baja Peary Mohan v. Manohar 
Mookerjee, 27 C. W. X. 989: 88 C. L. J. 255. In a suit for possession 
and mesne profits, the decree for possession is a preliminary decree and 
the mesne profits are as ascertainable m the final decree; Kumud v. 
Barnani, 19 C. L. J. 346. 


Preliminary decrees are pas ed, when, after the decision of the suit, 
tbo^ Court has to stay its hand m order to mark out the consequences on 
which the complete disposal of the suit depends. These consequences 
may be arithmetical as in an account suit, ministerial as in *a partition 
suit, or contingent as in a mortgage suit. It is only on such preliminary 
decrees that a right of appeal is given. No doubt the decision of a single 
issue may, in certain cases, lead to a decree, e.g,, when the whole suit, 
and not a part of it, is dismissed ns time-barred. But an interlocutory 
decision on each and every point in issue between the parties, is not a 
decree witbm the meaning of section 2 (2): Udharam v. Necrefary 
of State, 6 S. L. 11. 287 ; 10 Ind. Cas. 922. See Narayan v. Gopal, 88 
Bom. 392; 16 Bom. L. R. 206. ^ 


The Mord matter in the definition of o ** preliminary decree ” 
means^ the actual subject-matter of the suit with reference to which some 
relief is sought,^ and the word “ right '* means substantive rights of the 
parties which directly affect the relief to be granted on which relate to 
all or any other matters in controversy; Jl/tim'cipal Committee of -Nasik 
V. Collector of Naaik, 89 Bom. 422. 

A .*‘ preliminary decree " properly understood is passed only in those 
cases in which the Court has first to adjudicate upon the rights of the 
parties and -has then to stay its hand for the time being until it ie^in a 
position to pass a final decree in the suit; Kaaki Bath v, Nathuram, 118 
1\ L. li. 1011: 41 P. R. 1911; 179 P. W. R. 1911; 9 Ind. Cas. 1019. 

-In rt suit for partnership neeounts, a decree uhidi is pas<5fd declaring 
partnership dissolved and directing accounts to be taken by referee, is a 
(ireliminsry decree and is appealable under *• 07. The order coaclusiveW 
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cannot at present cJaiin compensation from the •rightful owner either by 
way of mitigation of damages or* otherwise ." — ok Cii.^\jses. 

• • The words “ but shall not include profits due to improvements made 
by the person in wrongful possession ” have been added. 

Principles upon which Assessment of Mesne Profits sho'uld be Made.-- 
Mesne profits are in the nature of damages which the' Court may mould 
according to the justice of the case; SJiombu v. Safish, 25 G. W, N. 360. 
There is no hard and fast rule for determining the amount of mesne profits 
and in every case it should be fixed by a proper exercise of judicial dis* 
cretiou.— Gimh v- Shoshi, 27 C.,951; i C. W. N. 631. 

In assessing mesne profits, the Court should consider what the defend* 
ant gained and not merely what the plaintiff lost hv being deprived of 
possession; Anukul Chandra v. Chandra, 15 I. C. 1. See 

V. Babu Nandan, 1 Pat. L. W. 421: (1917) Pat. 146: 39 I. C. 516; 
Bireshur v. Baroda^ 15 C. ^V. X. 85; 11 I. C. 804; Ktitnor v. 
Krishna Chandra, 16 C. L. J. 93; 10 I. c/312; Maharaja of Fwanojraw 
V. Alain Sahai Khan, 9 A. L. J. 774 : 16 I. G. 126; Surya Kao v. Subbar 
aiMwa, 21 M. L. J. 965; 10 M. L. T. 295; (1911) 2 M. W. N! 308; 12 
I. C, 385 in which the principle of assessment has been discussed, firr 
also Chhaijiuilnl v, Sardar, 69 I. C 560. 


Ill calculating mesne profits, payments of revenue and cesses made 
by the defendant should be deducted"; Dakhina v. Sarada, 21 C. 142: 20 
Vf ?’■ ^ohadhbai, 17 B. 35; Venkata v. Baja Baca, 2 

^- 308. Costs of collecting rents and profits * incurred iby the 
defendant should be allou ed but when the trespass is of a very nggraval«^ 
character, the Court in the exercise of its discretion should* refuse such 
expenses; Dungar v. J^n>fln^, 24 A. 376: Abdul Ghafar v. Bajaram, 23 


♦i subject, see Or, X\ r 22 under heading 

Mode of assessment and calculation of mesne profits.” 

Mesne Profits Include Interost.^The very definition of mesne profits 
includes not merely the profits of immoveable property but also interest 

4 Lah. L. J. 333; f 

182i a' V R “S^cIi'l'^T‘>3r^^‘ "" Naratjan, 44 0. L. J* 

profit! •■‘'onxT''r - Interest on mcsnc 

person who was put in possession in execU- 
HolicLj V." Gme!}!u^, I 9 "Tongful possession', 

'O' Mesne Profits.-r-An order of 
nSfifs S } decrl!p^ particular defendant was not liable for mesne 

fS \ 159 t c r J Naimuddin’v. Iinani. 67 I. C. 

(d., A. lo9. 20 C. L J. 478 (480) referred to.) 

(1«J) Mo\onblL* projKTty ” includes ^rowingf crojis. [Ki’A' i 

definition which includes growing crop'i i* 
omfined to (ho Jimitcd purposes of this Co<le; Murlidhar v ,\folu, 27 I* C. 
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order, under Or. XLTII r. 1» cl. (o). An order .returning o plaint for 
amendment under Or. r. 17 was appealable under the Code of 1882 
but it is no longer oppealnblo under this Code; Qurdas v. Dhag, 11 I. C. 
231. 

Order Rejecting a Memorandum of Appeal. — Under s. 108 of the 
C. P. Code, the provisions of this and other sections relating to suits 
apply to appeals so far ns such provisions are applicable, B. 2 (2) 
provides that a decision rejecting a plaint is a decree. Hence a 
decision rejecting a memorandum oi appeal on the ground that it is barred 
by limitation or that it is insufficiently stamped or that it was not duly pre- 
sented, is appealable ns a decree; Gulab J?ai v. 7. A. 42; Ilaghu~ 

nath V. NjIu, 9 B. 452; Ganga v. Ttanijoy, 12 C. 30; Ritpatnj^ v. Muhhrat, 
7 A. 887;Ayyannfl v. Nagabhoosanam, 16 M. 285. 

Determination of Any Question wltWn Sections 47 and 159. — 
Determination of any question under section 47 by a Court executing 
decree, and determination of any question under section 144, are decrees, 
and orders passed under those sections are therefore appealable. The word 
“ within ” has been substituted for the words *' mentioned or referred to 
in. ” which' occurred in the old Code, in, order to bring within the definition 
of “ decree,” orders against sureties (s. 145, cl. c), and orders as to Court 
fees in pauper suits (Or. XXXIII, r. 13) and thus providing appeals from 
those orders. Section 144 of the Code deals with applications for^restitu- 
tio'n made under circumstances mentioned in the section and from its 
woiding when contrasted with the language of s. 583 of the Code of 1882, 
H is clear that the applications which fall within its purview, are not 
applications for execution of a decree, but stand altogether on a separate 
footing. The expression ” determination of a question within section 144 ” 
means the determination of a question directly concerned by the section, 
and not one incidently connected with or collateral to the decision of any 
Such question.^ From the language of section 144 it is clear that the deci- 
sion of a question within the section must be a decision on the merits of the 
application for restitution; and the orders contemplated by the section are, 
generally speaking, those, the nature of which 's indicated in the latter part 
of the section. ^ The question of limitation is one collateral to the merits 
of the application for restitution, and is not therefore a question within 
section M4, the determination of which would amount to “a decree ” 
as aefined m s. 2 (2) A comparison of the language of sec. 47 of the Code 
with that of sec. 144, strengthens the view that a question of limitation 
18 not a question within section 144. 

The words ‘ the decree shall be deemed to include the determination 
of any qu^tion witlun s. 47, C. F. C.,” in this section must be limited 
by the words which immediately precede and unless the decision appealed 
**^”l.j* which in some way determines the rights of the parties with 
^ matters in controversy m the suit, it cannot be 

included within the definition of decree; Surendranath v Afritunfog, 5 Pat. 
L. J. 270: 1 p. L, T. 645: (1920) Pat. 227 (30 C. 017; 27 M. 259; 16 
C. W. X. 124; 18 C, 469 refd. to). 

. The decision of a question of limitation which may arise in execution 
proceedings is the decision of the question within the purview of section 
47 and is therefore a ” decree the same, however, cannot be said of a 
question of limitation arising in connection with an application for restitu- 
tion under sec. 144, of nhich the language is very diHerent from that of 
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Order permitting withdrawal of a suit or appeal with liberty to bring 
a fresh suit on the same cause of action is not appealable as decree-* 
Jogodindra v. iSaraf Sundari, 18 Cah 322 (lleferrcd' to in Santraw x. 
Mt. Sahib Kaur, (1922) Lah. 267: 65, 1. C. 719. Pollowed in JopdeiK 
V. Tuhi, 16 All. 10 and in Sayed Abdul Ha«sam v. Kathi, 27 Cal. 
362; 4 C. W, N. 41. See also Dtch v. Dick, 15 All. 169: Gcnda ilfal v 
Pirbhu Lai, 17 All.’ 97: Vattojt Bin v. Ganu Bin, 15 Bom, 370: 

Hama v. Iswargar, 16 Bom. 243; Pindi Dayal v. Kishun Kunwar, 57 P. «. 
B. 1019: 51 I C. 766. 

On’ ' * inder Or. I, r. 10, to be made a parlj 

is not , Misri Bal, 2 All. 904: Abirunnua v. 

Komur ■ ■ in Khetramani v. .Shyavia Charan, 21 

Cul. 539. But an appeal lies against an order that a plaintiff be made a 
defendant . — Lakshmana v. Parania Siva, 12 Mad. 489. 

An order striking out the name of one of the defendants and disnus- 
sing the suit as against him on the ground that ' the plaint disclosed no 
cause of action, is a decree and is appealable ns such; Sn 
V. Sri Raja, 4? M. 210: 36 M. L. J. 169: 25 M. L.’ T,< 184: O'L.'W. 329: 
49 I. C. 835. 


An order under s. 73 dismissing decree-holder’s application to share 
in the assets realized jn another decree against the same judgment-debtor 
is not SI decree — A'as/n'rani v. Afanirom, 14 All. 210. An order under s 
73, C. P. Code, is not an order under s. 47 and- being consequently not 
a decree M-ithin the meaning of s. 2 (2) is not appealable; Mt. HarmoozJ 
V. Mt. Ayeiiha, 1 P. L. T. 206: 5 Pat. L. J. 415* 57 I. 0. 421 (42 C, I- 
foUd.; 36 C. 130, refd, to)- 

No appeal lies from an order refusing leave to decree-holder to Idd 
sit a sale; Ko Tha Hnyin v. Ma Huin, 38 Cal. 717 P. C. : 15 C. "W. 
8G2: 14 C. L. J. 241: 13 Bom. L. R. 694: 8 A. L. J. 1117. 


An order disallowing interrogatories is not a decree and therefore »ot 
appealable; Firm of Yusuf Ally AUbhoy v. Firm of Haii Mahomed 
Abdullah, 58 I. C. 721. 


An owler directing a suit to bo re-admitted and registered is not a 
decree. — Hirdhamtm v. Jhingoor, 5 Cal. 711. 

Order refusing an application for leave to appeal to Privy Council^ 
IS not a decree.— Monlci/ v. Patterson, 7 Cal. 330; referred to in 

Bcra, 17 Cal. 455. Sec also Chandi Datt v. Padmanand, — 


An order dismissing a suit under Or. IX. r. 2, for plaintiff's 

to deposit costa for Rf'rxM.-a j.. 1 . .l „ 

Lucky CJniran v. j 
f!arain v. Darbari ^ 

627, 20 I. C. 1, followed). 

n „ stay execution -is not n decree and 

appealable . — liajendra v. Mathura, 25 6. \V. N. 555. " 

.Ut m execution that no warrant slinll issue before a cert^ 

anf- I "‘tnehnent of the judgment-dchtor’s properties is not a dect^ 

M i-:“l ^ 'oi i'- 1- J*- 
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and is therefore not nppealablo; but n decreo under Or. IX, r. _8, of the 
Code, when the defendant only appears and' admits the claim, is not nn 
order of dismissal for default within the meaning of s. 2 (2), see Maharaja 
of Burdwan v. liaWtal^ 16 C. L. J. 559. 

The expression " order of dismissal for default ” refers not only to 
dismissal of suit for default but also to an order of the' execution Court 
dismissing the objection for default. — Hiralla v. Tikam Singh, A. I. R. 1926 
All. 401. 

Where appellant prayed for adjournment on the ground of illness but the 
Court refused and the next day passed orders refusing adjournment and 
dismissing suit, he Id that the order is not an order of dismissal for default 
within the meaning of s. 2 (6) and is appealable; it/a Chan v. Maung 
Uynit, 6 Rut. L. J. 77: A. I. R. 1927 Bur. 148: 101 I. C, 618, 

An order of dismissal fur default of nn application to set aside a Court- 
sale is not a decree within s, 2 (2) and so no apeal lies; Basaratulla v. 
Iteajuddin, 53 C. 679 : 30 C. W. N. 570 : A. I. R. 1926 Cal.' 773. 

Distinction between Decree and Order. — Under the old' Code of 1882, 
no adjudictaion unless it decided the suit came within the scope of the 
word decree; but under the present Code, an adjudication which '* conclu- 
sively determines the rights of the parties with regard to all or any of 
the matters in controversy in the suit “ is a decree. When further pro- 
ceedings have to be taken before the suit can be completely disposed of, 
the decreo is colled preliminori/ as distinguished from final. The defini- 
twn of decree has been made wider in the present Code inasmuch os 
preliminary decrees are included within its scope. The object of widening 
the scope is to permit appeals from preliminary decrees. 

The definition of .the word “ decree ” clearly lays down that the word 
decree ” »haU not include any adjudicalion front which an appeal lies as 
an appeol from an order; in other words, the above expression excludes from 
the definition of the word “ decree ” all adjudications from which on 
appeal lies as an appeal from an order under the special provisions of sec- 
tion 104 and Or. XLIII, r. 1. Thus, an adjudication which is not a decree 
18 not a general rule, appealable, except in the cases specified in section 
104 and Or. XLIII, r. 1, But an adjudication which amounts to a decreo 
is, as a general rule, appealable under section 96, unless the right of appeal 
IS barred by the provisions of the Code or by the express provisions of any 
other enactnaent for the time being in force. In the former case the 
non-appeolabilily is the general rule, and appealability is an exception; 
whereas m the latter, appealability is the general rule and non-appealabi- 
lity 13 the exception. 

principal points o/ distinction between a Decree and Order arei 
(1) that an adjudication which amounts to a decree is generally appealable, 
hut nn order is not so, and is- appealable only in exceptional cases; (2) that 
a second appeal lies from the decree of the Appellate Court under section 
100, subject to the exceptions contained in sections 101 and 102; but in 
the case of orders seextnd appeal Is barred bv the express provisions of sub- 
seetion (2) of section 104. 

In practice, much difficulty arises in determining whether an adjudica- 
tion amounts to a decree or an appealable order, and the only mode' of 
determining it, is to refer to section 104 and Or. XLT, r. 1, and to see 
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appealable ns decree. Every order passed in relation to execution need not 
be appealable as decree. Every order passed in relation to execution need 
not necessarily bo ■.<leoined to come within the scope of section 2 (2) 
read with s. 47; SaTaswaft v. Moii, 17 C. W.' X. 1240: 41 Cal. 160. 

An order declaring that an appeal’ has abated is not a decree and 
is therefore not appealable.— IFafopat HuBsain v. Hatn Lai, 12 A. L. J. 
1113; 25 I. C. G43 (13 A. 575, followed); Mahomed hviail v. Manohar 
Das, 20 A. L. J. 214 : A. I R. 1922 All. 113: 64 I. C. 838. 

An order determining the question as to who is' the legal representative 
of deceased party is not appealable under the new Code, though it was ap- 
pealable under the old Code.— Sitnt Prosad v. Bajrangi; 13 Ind. Cas. 70. 
See also Brij Mohan v. Bam Milan, 16 O. C. 850: 20 Ind. Cas. '898. 

An order by executing Court under Or. XXI, r. 66 determining the 
value of immoveable properties attached, is not appealable as a decree.— 
Deolii Nandan v. Banai, 10 O. \V. N. 124 : 14 O. Tj.‘ J. 86, followed in panen 
Duar V. Afoni liaut. 10 C. W. X. 970. Sec also Sahhi Chand v. Ktdananl 
14 C. L. J. 607; Ilajn Brnja Sundara v Sivaranjon, 1 Pat. E. T. 647 : 59 
I. C. 282. 

An order refusing a decree-holder to withdraw his bid which he tad 
himself made and upon which the liammcr had fallen, does not adjudicate 
any rights. It is not a decree and no second appeal lies; Jlajendfa v. 
Upendra, 21 C L. .J. 174- 19 C. W. N. 633: 27 I. C. 805. 


An order disjniBsing an application to bo brought' upon the record 
n.plnmtifl IS not a decree, and is not therefore appealable.— Dim t Chand v. 
/Ir/n Nanda, 1.3 A. L J. 174; 37 A. 272: 28 I, C. 687.' 

An onlcr unth-r section 14B, C. P. Code, enlarging time is not apM 
able as decree . — Suranjan v. Bambhal, 35 All. 582 'F. B. : 11 A. L- J* 

Xo appeal lies from an order of dismissal for default of' an apH 
under Or. XLT, r. 17. as it is not a decree under s. 2, nor is it specified in 
the C<^e ns an appealable order.— liuUmmimoyi v. Paran, 89 C. 341: 15 C- 
P V. Parlap Hai, 4 Pat. L, T. 405:- (1923) 


An order o! dismissal of a suit or appeal for default is not a Sccree.- 

i’ah 7 rq' ^tima Mai, 82 AIL 378 and Zohra .r-. 

I AIL 763; Befaauat Huntmn v n:k: m nn • nnn . ^r. a t. J 288. 


Parbati 
W 


OQ AtV Vro ah. 873 and Zonru. .y. 

^AIL 7,^- Huatatn v. Btbi Tawaff, 39 A.i393: 15 A. L J- -- 

of dimissal for default (<>^ 

of the plamtilTB being present) but really one of dismissal for want of 
cution an appeal lay; Jugeswar v. Bailal, 4 Pat. L. W. 306 ; 45 I, C. 1P9- 

«n,l ™ oleclion petition is not nn order possed in » «”* 

V “ “PTC"! lies tl.erefrom; Kunni 

/ifljnit nandan, 05 All. 450: 11 A. L. J. 650, 

VTT^r nsidc a sale on deposit under 0^ 

bjvrri^ bv a IW decree, and a second appeal ia 

14 C L („), Atimaddt v. Sundart, 15 C. W. N. 844 : 88 Cal; 839, 

execJtion^nf n ^curity for stav of execution though one relating to th^ 
execution of a decree is not one which determines the rights of the parties «C 
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Orilcr refu'*ing an .'implication to file a private award in Court, is appeal- 
able as decnoo.^ — Janli v. (ittyau, A. 427. But sec lihola v. Uobind, C 
A. 180 and 7v«n/i Lol v Diiryn, 02 A. 491, p. 483. 

‘ An order granting or refusing an application for order absolute is a 
decree and is appealable; Shafiiuldhun v. Lalhimoni, Ifl C. Ij, J. 459: 
6 1. C. 823. 

An order refusing t > make a decree under Or. XXXIV, r. 6, C. P. Code, 
is a decree; IlUfat Jliisntu v. /l/iaitninissa, 10 A. L. J. 437: 40 A. 551; 
47 I. 0. 562. 


Order rejecting memorandum of appeal as barred by limitation is a 
decree. — Gufab v. MangJi, 7 A. 42 See also Raghunath v. Nilu, 9 B. 
452; Ounga Daa v. Ramjatj, 12 C. 30; Rahhal v. Ashxitosh, 17 C. W. 
N. 807. ' • • 

Order directing the release of judgment-debtor arrested in execution 
is appealable. — .Ibdul 7?nbimfln v. M, Kassim, 21 M. 29. , , 


A decision on the question p’hether an arrest of the judgment-debtor 
by a court officer is legal or otherwise is a decree within the meaning of 
8. 2 (2) and s. 47, C. P. C., and is appealable; Subbarowa v. Amnachatam, 
3 L. 85 :32 I. C. 731 (20 M. L. J. 136 foUowed). 

Order dismissing a suit or rejecting a plaint for insufficient Court-fees 
in plaint is a decree. — M. Sadik v. Af. Jan, 11 A. 91. Referred to in Dadu 
V. Nagesh, 23 B 486; Mt. Sada Kaur v. Buta Singh, 265 P. L. R. 1914: 
on?. 1914: 25 I. C. 565; Mt. Gumani v. Banwari, 

^ 289 : 54 I. C. 733. See also Prokash v. Bisharnhhar, 14 C. W. 

N. 343; Rup Singh v. Mukhraj, 7 All. 887. Sec however, Venkatarayadu 
V. Rangayya Appa, 21 Mad. 151. 


order dismissing an appeal for deficienev in court-fee should- be 
treated ns on the same footing with the rejection of a'plniut and hence ’an 
appeal lies against the appellate order; Gabba v. Kanchhedilal, 18 

w I ' \ 62; 67: I. C. 225; Sheikh Mahomed v. 

iUobomed Yusuf, 51 I. C. 114. 


f the Court determining the right of one party to an 

^ J dismissing the, claim for certain other years 

comes withm the definition of a decree and as such an appeal lies against 
lU^Nandkumar v. Bifaa Ram, 1 Pat. L W. 781; 3 P, L J. 67; 40 I. C. 

record the legal representative of a 
d 18 a decree and therefore appealable; Ayya MudaU 

218: 12 L W. 18: 1920 M. W. N. 
467. 58 I. G. 4D8 (42 M. 219 nppld.; 81 M, 481 distd.). 

An order declaring that the suit has abated by reason of more than 0 
onths having elapsed from the date of the defendant's death without lua 
cgni representatives having been brought on record is a decree and is 
®* Siippunayalan v. Perumal. SO M, L. J. 486: 19 M. L. 
1 T*i * 6 “* 872. See also Ram Sarup v. Moti Ram, 57 I. C. 137: 

' 493 : 2 Lah. L. J. 738; NiVan/an v. Afzhl Hussain, 111 P. W, R. 
ISI®- ^ 622: 128 P. R. 1916: 146 P. L. R. 1910: (30 M. L. J. 

486; 12 A. L. J. 1113; 31 I. C. 4 refJ. to). 


f 


C P. C,-i 
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1: C. 740; Sccntary of State v. Sj7ia;»ro8<i^, 27 C. L. J. 447: 45 I. C. 1^. 
Scc::&\so Krhhnajt v. liajmal, 24 Bojn. 800; and Narnyan v. IVnUfa- 
chary a, 28 Bom. 408. 

Omisflion of a counsel cither to arj'uo a quchtion of law, or bis abaadon- 
jng a question of law is not suflicient to disentitle Court to go into the 
question. — liatnsaran v. Thalhnn Singh, 11 C. W. X. 340; Dent Perthaa 
V. D'udhnath, 27 C. l.'iC. 

Greatest caution shoiild be exercised by the Courts before acting upon 
statements out of the ordinar}- scope of vakil's authority. — Venhata' 
ramanna v. Charnta, 0 Mad. 127, 

Verbal admissions made by a pleader must be received with caution, 
must be taken as a wlinic, and must not be unduly pressed. — Natha Singh 
V. Jo<Jha Singh, 6 All. 406. 

A distinct admission of liability by a vakil, whoso authority was not 
questioned, was lield binding upon his client. — Daasec v. Pelatnbvr, 21 u. 
B. 322. 

An admission by an attorney unless ex{dnined away, furnishes cogent 
evidence against the client.— ife to 1 .ti/ Chttrn v. Sreemuttu Sarat^Kuman, 
20 C. W. N. 995. 


Consent and Compromise by Pleader.— It is not competent to a pleader 
to enter into a compromise on behalf of his client without his express 
authority to do so.— >7a^;npati v Ekambara 21 Jlad. 274; Thenal 
V. Sokhammal. 41 M. 233: Tewary v. Tapeawar, 45 I. C. 321 ; Baaangouda 
V. Churcktgirigouda. 34 Bom. 408; 12 Bom. L. R. 223. But a counsel 
has, by virtue of his retainer, and without further authority, to compromise 
client.-^aa^ Bahadur v. Sankur v. Dai, 13 A. 
(i'. B.); Carrison v. Rodrigues, 13 C. 115. 

f^uthority of counsel and solicitor to compromise a suit is - limited 
to the issues m the suit; a compromise therefore \iill not be binding on the 
client it It extends to matters outside the scope of the particular case 
m whmh^th^counsel or solicitor is retained; Nundo Lai v. Niatarini, 27 C. 

nlea^R solicitor who acts and the counsel who 

him^ f o ^ akalatfiama given to the vakil in a case empowered 

neSsslrv or special Voknlatnama is 

ri?12 ^M ri '348™^^^^ Ir, re. 23 M. I- J- 

™io“ iSi bv th^ “y "‘h" “S'"'” 

1925 Bang; 261. ’ rCyone Hoe Tau v. Kyon Soon Sun, A. !• 

- in p^bular^ circum<ff°*^^ Jiower to set aside a compromise when 

particular circumstances of the case grave injustice would accrue 
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'An order sotting nsido n sale on tlie ground of fraud practised by judg- 
ment-creditor on the •judgment-debtor in connection with the sale is a 
decree.^flaf/odrh v .Intidi, 10 C 410. Set also 7/>rn/n/ v. Chundra Hunt, 

26 Cal. 539. 

An onler disallowing objections raised by the judgment-debtor to exe- 
cution being taken out bv a transferee is a decree. ^Muralidhar v. Pur- 
lotam, 2 All 91. 

An order of an excepting court dotorminiug whether an alleged trans- 
feree from' a decree-liolder or from his legal representative is or is not the 
representative of the decree-holder within the meaning of s. 47 of .the 'C. J*. 
Code 1908 is a decree, and therefore appealable. Gnnga Dat v.-Yaliub iU 

27 Cal. 670. 

An order allowing a purchaser of decree tb execute it is a decree.— - 
Afzal V. Jiamuviar, 12 Cal. 610; Gulzari Lai v. Dyaram,‘ 9 All, 46. , See 
also Badri Narain v Jai Kiahen, 16 All. 483.' ' ' ‘ 

An order staying execution of a decree is appealable ;as a decree. — 
0. Steel &, Co. V. Ichamoye. 13 Cal. 111. An order refusing' to stay execu- 
tion is also appealable as decree.— iVtiaa/j v. Damodar Daa, 12 Bom. 270. 

An order under Or. XXI, r. 66, settling valuation to be published in the 

Proclamation is appealable.— Dahpafi A'oer v. Haraho Singh, 6.M. L. 

.Ad order dismissing an application* to stay sale -in execution-proceed- 
mgs on the ground^that m the sale-proclamation the property had been 
undervalued is appealable as decree . — Sivasami v. Brtf«<i8ami, • 23 
Mad. 568. 

Rej’ection of plaint on the ground that .the t suit - was instituted bj 
^rsons who were established in evidence to be minors is n decree.— 
Beneram v. Ram Lai, 13 Cal. 189. . • . . . 

Order striking out certain defendants from the record, on the ground 
nat the plaintiff made out no cause of action against them# .is appealable 
ns decree— fdnn Khan v. Mcndi Lai, 8 Ind., Cas. 409. i ... 

In a suit for partition, an order declaring the rights of, parties -to a 
paruiion suit in certain specific shares before actual partition is -made 
•** — Dulhut Golab Koer v: Radha Dulart, 19 Cal. 463. foMnvtd 

in Baloram v. Ram Chundra, 23 C. i279. Sec also ^ri»iina*a»ni v. Raja 
Oopala, 18 Mad. 73. 

ff refusing application for appointment of a Commissioner to 

effect division of property by metes and bounds, is appealable as decree. — 
E-nfrftmnnnn v. Ramnnath, 28 ifad. 127. 

An order directing commission of partition to issue is a decree, — BepM 
V, Lalmnhan, 12 C. 209.' 

An order that partition be effected in execution procoedines is a 
decree.— Dhoinrtalh v. Eonamoni, 12 C. 273. 

An order granting a certificate under Act VIl of 1889, conditional u^vin 
giving security, is appealable. — Badhtt l?aai v.’ Brindabun, 25 Cal. 320; 2 
(\ \V.. N. 59* See also Hnya Pillat v. Thanjammof, 20 Mad. 442. But 
n't* floi Dfcfcofr v. Ijalchand, 19 Bom. 790.'- and 13 All. 214. 
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press. — Venliota v. 25 M. 807, 877 (P. C.|: Sura/pal 

V. Devi BaUh, 3 O. L. 3. 150: 84 I. C. 300. Unnutlion'zed relmqujsfi- 
ment of tiny portion of ft claim by a pi cutler is not binding upon his clicnb 
Gour V. Soohdch, 12 W. R. 279; Ahdxd Sobhan v. Shibhritto, 8 B. L. K. 
(App.) 15. 

Duty of Pleader to Client and Court. — When, owing to the failure of 
the pleader to appear, the case is (li<;misscd for defftult, the vnWl is i^una 
to explain fully the true stoto of nfTnirs to the Court and to his cheat- 
The pleader is responsible for false statement mndo to the client by his 
clerk.— In re a Falcil, 22 L. J. 276: 11 IL L. T. 290: 14 Tnd. Cas.2»6- 

A pleftder employed by a party is bound faithfully and exclusively to 
serve that party throughout the whole proceeding. A pleader must not 
accept vakalatnama when he knows that ho cannot net for his client 
throughout the proceeding. — The Oovernment Pleader, Bhagvmax, So 
Bom. 600: 14 Bom, L II. 700. 

No pleader can bo permitted to completely abandon to his clerks the 
discharge of his duties to his clients, and in any event the pleader must 
bear the full responsibility for the acts and faults of his clerks. 
eye of the law at least, he is responsible for the fraud perpetrated uy 
his clerks on his clients. — Muruga Chetii v. Uajasanti, 22 M. B- d- 
(1912) M. W N. 332: 11 M. L T. 280: 14 I. C, 823. 

While the relation of pleader and client continues, the pleader 
as against his client, acquire absolutely a beneficial interest in or tit« to 
the subject-matter of the litigation antagonistic to that of his client; » 9^® 
pleader gains a pecuniary advantage, he must hold it for the benefit m 
his client.— Nfl< 7 endra Bala v. Debendra Nath, 22 C. W. N. 491: 

C, L. J. 388: 44 I. C 13. 


Duty o! Counsel In Ex parte Case.— Where an appeal is beari 
ex parte, it is the duty of Counsel to bring to the notice of the Court adverse 
as well as favourable authorities (Jenkins, C. J )* 44 C 573: 21 G. '!'• 
473: 25 C. L. J. 259; 1 Pnt. L. W. 294: 15 A B. J. 154: 19 Bom- 
B. R. 410: 32 M. L. J. 206* (1917) M. W. N. 255: 21 M. B. T- 240' 
5 L. W. 52B: 39 I. C. 346* 44 I. A. SO (P. C.); Jsu'ar Chandra v. Kapah. 
45 I. C. 725. ' ^ 


Professional Misconduct of Pleaders.— The Legal Practitioners’ Act 
aims at dealing with cases of misconduct of legal practitioners not onlv 
relation to their professional duties but also in relation to mBcondtict 
other than professional misconduct,— In re ’Sued Wand 

(5 C. W. N. 48, disapprove^ 
^PP^oved); In the matter of a Pleader, 26 
Mad. 448. See also In re Muhammad Abdul Hai, 29 All. 61. 

Wilful neglect by a pleader to appear without any justification wbah 
ever after Receipt of full fees or portion thereof is unprofessional conduc - 
tor which the pi^fler Ciiuld be punished under s. 13 of the Legal Pr®®"' 
honers Act pVin of 1879); Muni Heddi v. Venhata Bow. 37 Mad. S-'lS. 
,F. B.: 23 M. L J. 447: 12 M. L. T. 615. 

A pleader is not bound to accept a brief offered to him, nor to state 

5s a Tk s8i!'a?ciL "" ^ 
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An order directing distribution of salo-proceeds between Boveml mort* 
gagecs is a decree and ir therefore appealable. — Brnodc Lei v. Snkritfo, 
15 C. W. N. 783. ' 

An order of Court finally deciding that a particular defendant was not 
liable for mesne profits is a decree and is appealable. — A^aimtiddin v. 
Imani, 67 I. C. 63 (85 A, 159): 20 C. L, J. 47C (480), referred to. 

Order under section 47 directing certain mortgaged property to be sold 
first and the other properties to be sold aftorTN’nrds is appealable a* 
decree. — Taro Prasanna v. A’llmoai, 41 Col. 418: 25 Ind. Cos. 11. 

(3) " Decree-holder ” means any person in tvliosc favour u 

decree has been -passed or an order capable of execution has been 
made. 


“ Decree-holder.” — The words " and includes any person to whom such 
decree or order is transferred " which occurred in the old section, have 
been omitted. The reason for the omission seems to bo that the above 
words in the former definition were too general to include oral assignment; 
but an assignee under an oral assignment has no focus sfondt at alt, (see 
Or. r. 16). 

A decree-holder within the meaning of this section is a person in whoso 
favour the ” decree *’ was made, or some person whom the Court has by 
order recognised ns the decree-holder from the original plaintiff or his re- 
presentatives. — Piiapat/t/a v. A^arottinnafi, 2 .Mad. 216. 

A decree-holder, as defined in the Code of 1882 includes any person to 
whom the decree is transferred. — Diror Bux v. Fattk Jali, 3 C. \V..N..222. 
See also Chaiahatk Ktinhi v. Saidindauidc, 20 M. 258; Abbou Naidu v. 
MulJtvJcritkna, 2 SI. Tj. T, 03. t .i .. 


'^e term *' decree-holder ” in Or. XXI, r. 00 includes a decree-holder 
^o is entitled to come in and share in the sale-proceeds under s. 73 of 
the C^e.— .-l/udbio Pratad v. Nand Lai, 15 All. 318. See also ChaHrapat 
V. Prosod, 20 C. 673. (12 C. 294, and 10 Jf. 57, referred to). 


The term " decree-holder ” in Or. XXI, r. 89, means that person alone 
for satisfaction of whose decree the sale has been ordered, and docs not 
include other persoirs who would have a right to claim rateable distribu- 
tioii out of the sale proceeds under s. 73 of the G. P. Code; Ganeth v. 
Ii hoi, 37 Bom. 387: 15 Bom. L. B. 244. (1 C. W. X. ,105 : 80 Cal. 262 
followed). 


. ^ decree for’ specific performanco of an agreement for the sale of 

inimovenble property is capable of execution' either by the plaintiff or the 
emndant, either party being a decree-holder in such a case; Boi Karima 
otbi V. Abde Boh man, 40 B. 090 : 67 I. C. 607: A. 1. R. 1923 Bom. 20. , 


(4) ” District moan« tlic local limits of tbc jurisdiction of 

a principal CiyibCourt of oripinnl jurisdiction (hereinafter caller! 
a ** District Court *’), and includes tbe'Tocal limits of the ordinary 
original civil jurisdiction of a High Court. 


“ District.'*— -^foaning of the word ” district as defined in this sec- 
tion, — See Xflfi Prosod v. .’Ifeher, 4 C. 222; Bam Bafan v. Lalta Prata 
17 A. 483. 
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matiet aj UanchhoddnH, 22 Bom. 317. 

Conviction of n plcndcr of criminnl cfTcnce docn Alt 

that he is unfit to he nllowc.l to pmelisc—In re Durgacharar,. 1 
290; In re Uajcndranath, 18 All. 174. 

Conviction of n pleader under Pcction 471, fn 

qualifies him for his profes'^ion. — 7ii re liajendranalh, — A»- • 

A legal practitioner would not he chnrgeahlo with 
conduct if he allowed his clients to enter into a compromise m 
of their legal rights unless he himself was aware n( tliosc ^ 
fact that his clients did not know them and did not N- 

deliheratelv realise them. — In re Lnhcch, 33 Cat lul, P. O. . 


deliberately realise 
57: 2 C. L. J. 421. 


It is highly improper and grossly unprofessional conduct, cn ^ V 
of an Advocate or of a A^akil, to enter into an n^cemcnt wth » . 

to furnish him with funds for a litigation, in considemlion “ teor 

over a part of the property in litigation, if recovered, torsueb Aav ^ 
Vakil . — In the uiaffcr of an Advocate^ a VahU, a Pleader, a ^ T o^g! 

C. L. J- 262, See also 7u the matter of an Advocate, 4 O. -I-*. • 

It is essential to the proper administration of justice, that 
able attacks should not be made with impunity upon Judges in 1 1 I 
capacity, and in a case in which contempt of court is 
advocate in a matter concerning himself personally in his ^ jn 

character, and the contempt of which he is found guilty is commi 
the attempt to vindicate his professional conduct in a ” 

he is' solely responsible, such publication constitutes “ reasonable c 
for the suspension of an advocate from practice under the .--nTU 

by the Letters Patent — In the matter of the Appeal of S, B. Sarhaa i 
5 G. L. J. 130, P. C.: 29 All. 95, P. C. : 11 C. W. N. 273, P. U. 

Advocate — Dismissal of advocate from his office for 
conduct — Charge of advising client to bribe a witness . — In re Bow J 
tionmaiee. 34 Cal. 129. P. C : 11 C. W. N. 370. P. C. : 5 C. L- J- ’ 


Cowasjee, 34 Cal. 129, P. C 
P. G. 


An advocate of the High Court made an arrangement ^ jjt 

fessional work for his client, without the intervention of a solicuo 
a fee of half the usual charge, and on another occasion he wrote Jo 
same client to the effect that ho had an offnr to "ork p^(«.on^ 
against her (the client) m a case the plaint of winch was settled bj ^ , 
for her, and unless she paid him ton gold mohurs (five times the ■ 
fee) for refusing the brief offered, he would take up the case “R® _ 
her. — Held, that the advocate was guilty of highly unprofessional 
duet — In re S K. H. an advocate, 34 Cal' 729: G C. L. J. 55. 

A pleader who was himself party to a suit wrote n threatening 
to the Judge to sue him for his unwarrantable act; held that the p}® 
was not guilty of unprofessional conduct, as what lie did was 
personal capacity as a suitor and it had no connection with liis profs®^* 
character; In re Puma Chandra, 23 ,C. L. J. 237, 

Pleader Engaging In Trade or Business. — A pleader ought If 

engaged in a trade or other business without the permission of tlie voi i 
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See the cotes noted under ecetton's 13 ond 14. 

' (7) V Government Pleader ” includes any ofiiccr appointed 
by the Local Government to i)erform all or any of the functions 
expressly imposed by this Code on the Government Pleader and 
also any pleader acting under the directions of the Government 
Pleader. 

The words ” ond also any pleader, etc.” in the last part of the defini* 
tion have been added to enable tbo Government Pleader, to appoint an« 
other pleader as his assistant to conduct the case. As regards the 
duties and functions of the Government Pleader under the Code, see. Or. 
XXVII, IT. 4, 5, 6 A. 8 (Government suits) and Or. XXXIII, rr. 0 A 9 
(Pauper suits). 

(8) ** Judge ” means the presiding officer of a Civil Court. 

Registering Officer Is Not a Court. — A Registering Officer is not s 
Court. — Q. V. Tul;a, 12 Bom 36; Q. v. Subba, 11 Jlad. 3; and Q. v. Ram 
Lai, 15 A. 141; 12 Alad. 201, and il/anaeafa Goundan v. Kumarappa 
30 Mad. 326: 23 M. L. J. 50. But see Atchayya v. Oangayya, 15 Mad. 
188 (F. B.), See also Kristo Nath v. Broien, 14 Cal. 176. 

Judges should not try eases in which they have any personal interest; 
Kunja V. Dinabaiuf/tu, 15 C. L. J 162; neither can a Judge act in 
matter in which he has any pecuniary interest or any interest sufficient to 
create a real bias; Alu v. Gnguhha, 19 B. 608. ‘ 

Disguah'/tcahon of a J^idge to try cases in ichich he is pcTsonally m* 
terested. — Sec the cases noted under section 24. 

As to noti-liah\ht\j of Judges for acts done in good /aith in dischnrgf 
of thetT judicial functions, see cases noted under sections 9 and 80. 

(9) Judgment ” means the statement given by tlie Judge 
of the giounds of a decree or order. 

A written order deciding one of several issues in a case is a judgment 
Within the meaning of this section; Narpat Rai v. Devi Das-, 14 I. C. 371; 
13 P. W. R. 1911. 

The decision of the trial Court on a preliminary issue is a judgment 
Within the meaning of the Code.— Abdullah v, Beharilal, 8 Lah. L. J. 
361: A. I. R. 1026: Lah. 639 : 97 I. C. 780. 

A defendant did not file his WTitten statement on the date on which he 
Was ordered to file it, nor on the date fixed for hearing. Tlie Munsif 
thereupon declared the claim of plaintiff under Or. VIII, r. 10, without go- 
ing into the merits, of 'the case or without stating the grounds of his order 
decreeing the claim; Held that the Munsif ’s order was not n judgment. 
Held, also that the Munsif acted with material irregularity and his deci- 
sion was Set aside; Nanhe v. Tassaduq Husain, 15 I. C. 212: 15 O. C. 78. 

An order of remand by a single Judge of the High Court is a judgment 
and an appeal lies from such an order, GopimifJi v. Molieehirar, 35 Cab 
1096: 13 C. W. N. 105. 
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lion of ofTcncus, to brin*,^ offenders to justice, or to 
protect tbe public liealtb, safety or convenience; 
{g\ every oflicer wliosc duty it is, as sucli officer, to take, 
receive, keep or expend any pro])crty on behalf of 
tlic Government, or to make any survey, nssess- 
inent or contract on behalf of the Government, 'or 
to execute any revenue-process, or to investigate, 
or to report on, any matter afTcctiiig tlic pecuniary 
interests of the Government,'' or to make, authen- 
ticate or keep any document relating to the pecu- 
niary interests of tlie Government, or to jjrevcnt the 
infraction of any law for the protection of the 
I)ecuniary interests of the Government; and 


(h) every oflicer jn tlic service or pay of tlic (»o\ernH)ent) 
or remunerated by fees or commission for the per- 
formance of any public duty : 

Cl. (c)— “ Every commissioned or (Jazetted officer,’^ etc.— A Bdtiali 
ollicer in the Indian Army is “ n public oflicer ” within the me»ning of 
‘s to be attached under s. 60 (1) (i) and Or. XXI, 
T 48, 0. I . Code, as nmeuded by the Amending Act of 1914; AVnflJ 
««pcha»d and Go, v. Q, fi. Murray, 43 I3. 716; 21 Bom. L. R. 143; 

followed; 21 Bom. L. 1\. 187, distinguished; 83 
A. 529, 88 B G07, overruled). 

Serving under Government.”— Means serving actively under the 

'' military employ of the Government. 

S?rv?cn ranic in the Indian' Subordinate Medicd 

C 036 ^ omcers; Pnns v. Murray d: Co,, 17 0. C. 90 : 23 In<l. 


Cl. (d)—” Every officer of a Court of Justice,” etc.— A Common 

Sdn Tennncy Act is a ” 

onicer within the meaning of s. 2 (17) (d) of the C P Code and be 
nay rightly be regarded as an officer if a Court of just efto perform the 

V. UpnuhT'MC, 'w n! 188^: 80 0.1;. 

N. 85g‘. 16 I. C. m v. Afid, 40 C. 150; 17 C- 

officer under the Provincial Insolvency Act is a ” puhbe 

Mmfo'nSl " etc., eto.-A peon i» 

ent of the SaU and attached to the office of Superintend* 

cni ot tiie bait Department is « public sen'ant <7 Mad 17 referred 

wrvniU— Smudd.*''" the Court of Wards is ’not a pubhe 

Act (Xin oTlSSOl uT'^'i V® undo.- Iho lodmn CantoiJi>«n<> 
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97; Kiiium Bandhu v. l?flm<Jaj/aI, 69 I. C. 170; Dmantamr. Elahadul, 8 0. 
W. N. 843; Prcmmoyi v. Preonaih, 23 C. 636. 

The devolution referred to in Or. XXII, r, 10 is not of the ‘same 
character na is referred to in the definition of the legal representatives in 
section 2 (11) of the C. ,P. Code, ^ and only means, the devolution of the 
interest of the person' who instituted the suit; Lakshmi 'Achi' v. 
Subbarama Aiyar, 23 M. L. J. 491 : 17 M. L. T. 885 : 89 M. 488 : (1915) 
M. W. N, 327; 2 L. W. 403 : 29 I. C. 142. 


A suit by a presumptive reversioner to set aside an adoption is 
brought by him in his representative Capacity and on behalf of all the 
reversioners and on the death therefore of the presumptive reversioner, 
the next presumable reversioner is his legal representative, and is entitled 
to continue the action begun by the deceased plaintiff; Venkata Narayana 
V. Subbammal, 38 Mad. 406, P. C. : 28 M. L. J. 535 : 22 C. L. J. 515: 
19 C. W. N. 641 : 17 Bom. L. K. 468; Befd. to in Jadbanai Kuer v. 
Mahapal Singh, 14 A. L. J. 8; See also Mahadeo v. Sheokaran, 35 A. 481. 

Where one P sued to recover possession of the suit properties as the 
heir of her father B, and she died pending suit and'B’s brother’s grandsons 
were brought on the record as legal representatives, — Held, that the suit 
did not abate on the death of^ P^and the right to sue survived to "B's 
brother's grandsons and they were therefore rightly added as her I^gal 
representatives; Pamaswaiat v. Pedamunayya, 89 M, 382; 17 M. L. T. 
186: 27 I. G. 1001 also 28 M. L. J. 335 (P. C.). 


. Intermeddles with the estate.*'— rlJnder the Hindu law and under 
the British Indian Law any one who intermeddles with the property* of 
a deceased person renders himself liable for the debts of the deceased to 
^e. extent of the property left by him; Sheo Saran Lai v. Kesho Prasad 
iytngh, 3 Pat. L. W. 302: 42 1. C. 122: (1918) Pat. 86. 


deceased 


person is a legal representative of the deceased under s. 2 (11) 


nn 1 . 1 I I 1 icpicseui-uiivt: oi tiiu ueceuseu uuucr ^ 

1 , Sr# o J extent of the value of the property taken: Mt. Daropdi 

^ ivit. &ada Aaur, 39 P. L. R. 1914; 22 Ind. Gas. 242; 115 P. R. 1913., 
o need not necessarily be the beneficial owner of the estate; Paramc- 
r M. 76: 35 M. L. J. 632: 49 I. C. 11. See also 

A T ^^4 and Ram Singh v. Waryan Singh, 

® ^ nlso the cases noted under 

bcclions, 50, 62 and Or. XXII, r. 3. 


' (l*j) ‘ Mesne profits ” of property means those profits'Avliich 

the penson in wrongful possession of such jiroperty actually 
received or might witli ordinary diligence have received there- 
from, together with interest on sucli profits, biit'^haJl not incliide 
profits due to improvements made by the person in wrongful 
possession. *.• [S. 211 , Explanation. J 

Meane Profits. — Compare this definition wuth the explanation clause 
of sec. 211 of Act XIV of 1882. 


" 'rile Committee Imve altered the definition of * me^^ne profits ‘ so 
as to exclude from the calculation any increased rente and profits due to 
impro>emeuts made by the person in wrongful possession for which he 
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3. r 


.'or tUc purpose of Ihe Code, the District * 

^tLuIc to tl,c High Court ami evoo C 


SubordintitSoi 

Court*. 


Court of a grade inferior 


Court aud every Court of Small Causes is sub- 
nniii-t niul IViKiricil Court. [PAUT OV S. , 


ordinate to tlie High Court and Hiatricl Court 

COMMENTARY. 

Subordinate Courts Bound to Follow Decisions wb, 

Jadgo is bound to follow the oI High 

ordinate; M AU 359 ‘>2 0. L J. 190: M 

rL."i. S :%Ynd.^6as.^6I7ThW 

488: 1 C. W. N. 172. A Subordinate Court must Inuc tes^ ^ 
rulings of the High Court; Frusttunn v. Shcihh 
701. A Judge can distinguish but cannot disregard an unrepo 
of the High Court; Empress v- Goiirs. 1 C. W. K, 1. 


A decision of the Privy Council is binding on the KnAat^ 


on luc - , 

though delivered in an appeal not coming from an ?”iC‘2: 

Kumber v. B. /. Steam Savigaiion Co., 38 Had. 041: -j M- "• 

14 M. L. T. 137: 21) Ind. Cas. 546. 

Section 8 of the Indian Law lleports Act (XXVII ot 
nreveut a High Court Judge from looking at an unreported juUo . . ^ 
oilier judges of the same Court, although it cannot be tmated a 
authority; Mahomed Ah v. Na«ur Ali, 28 Cal. 280; 5 C. V( * W- 
C. W. N. 732, dissented from). 

lleports of cases can be referred to as precedents, but if an 
meant to be operative in a particular ease, that order must be pm 
and Bled in the record of the case; BoHn‘«(/ni v. 6’ironieni, 28 Lai. 

5 0. W. N. 307. 

An application was made to a :Muusif to stay execution proceedio^®^ 

which Was supported hy an affidavit and vakil’s letter, statrag lua 
High Court had already stayed proceedings. The Munsif 
petition. Held that the act of the Sfunsif amounted to insuboruin 
and contempt of the authority of the High Court and he was na 
be censured; Satinath v. Ratan Mam, 15 C. L. J. B35. 

The enumeration of Courts suboidinate to the High Court in 
8 is not exhaustive. A Mamlatdar'B Court is subordinate to the ° 
Court; Puroshottam v. Mahadu, 87 Bom. 114; 14 Bom. L. B. •)4<- 
For the tacaniiij; of * District Court,’ see notes under section 2, 
section 4,' 


Sftving*. 


4, (1) In the absence of aiiv specific provision to the co 

trary, nothing in the Code shall be tlceineu 
^ limit or otherwise affect any special or lo 

law now in force or any special jurisdiction or power conferre • 
or any special form of procedure prescribed, by or under any 
law for the time being in force. 
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• This ’(Icfnutiun of iiiovcnble properly docs not povum .Limitation Ant, 
DevarMefti v. Dcvaraictli, 18 XI. L. T. 532:- 31 I* 0. 700. 

For dcffrmt'm’n^ irhat i« miri tr/taf is uol inovcafjlc properlij,' sec notes 
under sec, 16 and under Order XXI, rule 43. ' ' ‘ 

■(14) “ Order ” means the formal expression of any decisioii 
of a Civil Court wliich is not a decree. 

Order. — ^Thc formal expression of any decision of a Civil Court, which 
is not a decree, is defined to be “ Order." Orders may be divided into 
twQ classes, viz: — (1), Appealable orders; (2) Non-Appealable orders. As* 
a general rule orders are not appealable like decrees; but those orders 
only that fall within the entegorj* of section 104 and of Or. XLIII,' rr 1, 
are appealable. Again there is no second appeal from any order passed 
in appeal from; sec Section 104 (2). 

, As lo mdireef u/i/tcafs from non-appcalable orders, see notes under 
section 105. . 

Borne t Illustrations of Orders Not Appealable as Decrees, — Ordei 
returning a plaint or memorandum of appeal for presentation to the proper 
Court is not a decree. — /Ihdtil Sanind v, Rajendro, 2 AIL 357. Sec also 
ChinnasonN' V. Karuppa, 21 XI. 234; Ttaghiinath v. S/tamo Kcorai, 31 
Cal. 344; Mohabir Sinr^Ji. v. Behari Lai, 13 All. 320: Gurdas v. Bhag, 
11 I. C, 231: G6 P. R.' 1911: 143 P. W. 1911: 2lG P L. R. 1911. ' . 

Order refusing to file in Court an agreement to refer to arbitration is 
not a. decree. — Dayartaad v. BaTihtaicar Bingh, 5 All. 333. (3 All. 427, 
referred to). 

Order refusing to set aside an award, is not appealable as decree; 
Narpat v. Devt, 9 I. C. 385- 1 P. L. R. 1911: 12 P. XV. R. 1911. 

Order merely directing a private award to be filed (but not giving 

F*'?**^ according to it) is not appealable as decree. — Bamadhtn "V. 
lonesh, 2 All. 471; Hu8*aini Bibi v. Mohsin, 1 All. 156. See also ftadhan 
v. Aaron Singh, 18 All 414. 

Where the first Court has decided the suit on all the issues and the 
Appellate Court reversed the decision and remanded the suit, the order of 
remand is not a decree; Permanand v. Bhou Lohar, 7 Pat. L. T. 535: 

A. I. ’It. 1926: Pat. 457. 

Xo appeal lies from an order amending a decree inasmuch as such 
an order is not covered by s 47 of the C. P. Code; Aziz Bahsh v. Sultan 
Stngh. 43 P. R. 1918; 46 I. C 9. 

^ •'PP^^al lies ag.iinst an order setting aside an award made on a refer- 
ence filed I in Court under pam. 17 of schedule II, C. P Code; Seumal v. 
.Uufomof, 8 S. L. R 260 - 28 Ind. Cas. 60; Narpat v. Debi Das, I. P. L. 

H, 1011: 12 P W. R. 1911. 9 I. C. 385. 

^ An order rejecting an appeal under Or, XLI, r. 10, is not appealiible, 
either as an onler, or as a decree.— Lc/./ia v. Bhauna, 18 All. 101 (F.B,). 

An ortler sanctioning the withdrawal of a defendant from a suit and 
allowing him costs is not a decree and is therefore not appealable; Sant 
Singh v.J{, TV. ,\I. Ives, 11 I. C. 830: ISO P, W. R. 1911: 248 P. L. R, 
1011 . 
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provisions of tlio Civil Procedure Code ore generally applicable to those 
Courts . — Kaeaam Sahch v. Maruit Bin, 13 Bom. 652; See also Khaniiov. 
Rasa, 6 S. Tl. 07: 16 I. C. 076. 

Tlie provisions of the Civil Procedure Code apply to the Vice-Admi- 
ralty jurisdiction of the High Court . — In the matter of Ship “ Chompion," 
17 Cal. 60. lleferred to in 17 Cal. 837, 

Sections 4 and lOO of Act V of 1903 show’ thot special appeal con- 
templated by Regulation XIII of 1800 is synonymous with the second 
appeal under the present Code; Itarnchandra v. Nandu, 88 Bom. 3-10; 
16 Bom. L. R. 76. 


5. (1) WIiLTe Muy Revenut; Coiirtn aro governed by the 

provisions of this Code in those matters of 
pi*occdurc upon wliich any special enactment 
Courtt. applicable to tlicm is silent, the Local Govern- 

ment, with tlie previous sanction of the Gover- 
nor-General in Council, may, by notification in the local official 
Gajiette, declare that any portions of those provisions winch are 
not expressly made applicable by this Code shall not apply to 
those Courts, or shall only apply to tlicm witli such modifications 
as the Local Government, with tlic sanction aforesaid, may 
prescribe. 

• Revenue Court ” in sub-section (1) means a Court 
having ]urisdiction under any local law to entertain suits or other 
proceedings relating to the rent, revenue or profits of land used 
for agricultural purposes, but does not include a Civil Court having 
original jurisdiction under this Code to try such suits or proceed- 
ings as being suits or proceedings of a civil nature. 


COMMENTARY. 

KOnfJnn 'q a"? VtI Codc of 1882. HB BCCtioU 4A. bj 

tfm PpnLrlAh the addition as stated « 

Committee was to preserve the summary charactei 
holding is justified on the ^und tbai 

of theSlenfe^and to be applicable to the proceeding! 

for t tS sneofil A which are not provide 

cSieideraSfl S r governing those Courts, may be the source o 
considerable embarrassment to the administration. 

duro^for prescribing a special proce 

Government to ^^’^dlords and tenants and empowers the Loca 

Srt? wfth nr Code to Rent .and Reve^ 

upon which anv any modifications to those matters of procedure 

upon wmeu any special enactment applicable to them is silent. 

of ^Codo Tj^RenrS? a^Hcability of the 

divererpnoA nf i .Rent and Revenue Courts there is considerabh 

(t.vMs.nce of judical opinion but in the majority of oasL it baa been beW 
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An ' * * • ccuUon by a transferee of a decree 

is not 3 Cal. 708 and 708; Ham Bahsh 

V. Han ^ V. 20 All. 539; ilfa/mbtr 

V. Ramhhagwan^ 11 Cal. 160; and Samba Siva v.- Sroiibasa, 12 Mad. 511. 

An order overruling preliminary objection, that suit is not maintain- 
able and directing suit to proceed ’.is not a decree and 4s not appealable-. — 
Ma'Qun v. Moniandy SHrucy,” 9 Bur. L. T. 105: 8 L. 213: 33 I.'C. 
664. 

. The decision of a Court on a preliminary issue framed on a plea of 
Tea judicata is not a preliminary decree and is therefore not appealable. — 
GJiena v. Khuda Bukah,: 191 P. L, R. 1912; aci also Paraofaw v. Hadha 
Bat, 10 A. L. J. 78: 15 I. C. 566. 

Where several issues were raised and two of them were first taken up 
and decided in favour of the plaintiS, the other issues being left > to be 
proceeded after^vards. Held, that the decision! was not a decree and 
therefore not appealable; 8hib Sharan v. Janaki Nath, 18 C. L. J. 78. * 

Decision', of a single issue may, in certain cases, lead to a decree, 
I.C., when the whole suit and not a part of it is dismissed. But an 
interlocutory decision on each and every point invissue beWeen the parties 
is not appealable as a decree.— t/dborom v. Secretary af State, 6 S. L. R. 
287; 19 Ind. Gas. 922, see also Ayappa v. Gopalaawami, 12 M. L. T. 309; 
(1912) M. W. N. 1122. 

An order appointing commission to effect partition after preliminary 
decree is not appealable. —Jooodes bury v. Kailaah Chandra, 24 Cal. 725 
(P-B.): 1C. W.N. 374. 

No appeal lies under the Guardians and Wards Act (VIII of 1890) 
D order of a District Judge refusing to remove a guardian.— 

^akhamanti v., Indra Narain, 27 Cal 201. (19 Cal. 487, followed), 

ace also Imtiazunniaa v. /tniroruHab, 20 All. 433, and In re Bat Harhha, 
20 Bom. 667. 

ril ®PP^al lies against an order made by a District Judge as to secu- 
P ? ^ certificate of administration. — Luca® v. Lucas, 20 

a . « 5 ggg Altaaundari v. Sn'nafb, 20 Cal. 641; Rama Reddi v. 
Papt Reddi,, IQ Mad. 199 

in disallowing the application of a person under Or. XXII, r. 

A TIT ^ decree and therefore not appealable . — LoUt v. Shebalc Chand, 
/p •*> I ' Pollowed m Jamna Bibi v. Shek Jhan, 24 All. 532 

fi?. i5.). See also Tej Singh v. Cbabili Ram. 24 All. 342 and Duni Chand 
V. Arja Nanda, 37 All 272 ■ 13 A. L J. 381 

appeal lies from an order under Or, XVII, r 2, read with Or. IX, 
r. 13, setting aside an cx parte decree in default of appearance of the defend- 
ant on a dav to winch the hearing had been* adjourned.- — Bbayiran v. 
Him, 19 A. 355. See however. Sbrtmano Sagonirao v. Smilb, 20 Bom, 
720. 

Pending special appeal, the High Court ordered that a certain attach- 
ment should be removed on judgment-debtor's furnishing security 
AcTOrdingly tho I.owcr Court accepted security 'tendered by the judgment- 
debtor, ffefd, that the Ixiwer Court's order accepting security is -not 
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KMa- S; r Bf :» £.;»■ ““t.”?: 

Munaifior reioteJy’of" posscRsion o! 

date of the suit and mesne profits Viw the Muosif has 

at a sum beyond the pccuntarj' jurisdiction o! decree for a 

jurisdiction to fix such mesno profits {pcndcnfr hfc) such « 

lum beyond his pecuniarv ^ 

for purposes of jurisdiction is the value of profits 

mesne profits up to the date of the suit. of the suit 

pendente lite are not to bo considered m delerminiDp • ggg 

for purposes of jurisdiction; ifidyod/mr y. , 'paflchxtram v. 

A. I. It. 25 Cal. 107G (fTamcsimr y. Dtlu, 21 0. o.iO ^ ^ Uaft„„t?ia 
Kittoo, 40 C. 56, approved; Phupendra v. J armi, 46 0. 6^ on^ ^ 

V. Mohananda, 24 G. W. N. 842, overruled); 

Bhatta, 40 M. I., Arogya v. Appacht, 25 60 I C. 346; 

33 A. 97; Dinanath v. Musst. Mayawati, 6 Tat. , * 

Shiekh ilfo/iarnmfld v. Mahtab, 2 Pat L. J. 894: 41 I. C. - • ^ 

This section prevents a Court to execute a decree in 

purpose under ss. 38, 39 of the Code where t lie decree 1ms . 
a suit, the value of which exceeds the pecuniary limits of ns jur 
Gohul Krista v. Akhil Chundcr, 16 Cal. 457. Followed m V 345. 

V. Umatara, 16 Cal. 465- Kefcrred to in Kclu v- Vtknsha. .74; 

Sec also SfiamsMiidar v. Anaih J8o»d/iu. 14 C. W. N. 66-: 6/ 

Rama Nath v. ZSTaraia, 57 I. C. 722. 

7. The following jirovisions shall not extend to 

stituted under tlie Provincial Small ^ 
ProviW Sm»h Courts Act, 1887, or to Courts exercising i 
^'*** ' jurisdiction of a Court of Small Causes im 

that Act, that is to say, — 


(a) so much of the body of the Code as relates to— ^ 

(i) suits excepted from the cognizance of a Courl 0 

Small Causes; 

(ii) the execution of decrees in such suits; 

(tit) the execution of decrees against immoveable 
perty; and 

(b) the following sections, that is to say, — * 

.. section 9, ■ , 

sections 91 and 92, 

sections 94 and 95 so far as they authorize or rebate 
to — 

(i) Ori7cr5 for the attaclunent of ivmopcdhU 
property, 
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controversy m tho suit nnd docs not como within tho menning of dbcrco in 
8. 2 (2). d P. 0.; Snraifwaii v. Oolnp Dan, <11 C. 100: 17 C. W. N. -1240; 
20 I. C. 72. Onler rejecting nppcnl under Or XTJ, r, 10, C. P. C. for fnilurc 
to furnish security for costs is not n decree nnd not nppenlnblo; Tiamrtth 
(Jhandra v. Sarada, 02 I 0. 7.51. 

\n interlocutory onlcr which docs not conclusively deternuno the rights 
of the parties in controversy in the execution proceedings is not n decree: 
Snnicaa v. A'c*ho Proierf, 14 C, L. J. 480. 

A decision on n question ns to the vnlimtion to bo inserted in n sale pro* 
clamation is merely an interlocutory order nnd nlthough the Court nets judi- 
cially in coming to its conclusion, that does not in itself mnho the decision 
a decree and therefore it is not appealable; SurendTa v. Mritunfay, fi 
Pat. L. J. 270: (1920) Pat. 227; 1 Pat. L; T. 645: 56 I. C. 452 (80 C. 017; 
27 M. 2.79: 18 C. 469, approved). 

,(15) “Pleader “ means any, person entitled' to appear and 
plead for another in Court, and includes an advocate, a vakil and 
an attorney of a High Court., t , 

** Pleader.’* — The term “ pleader ” as used here is not confined to its 
ordinary signification but designates all persons who are entitled to plead 
for another in Court; Pleader of the Migh Court,- Irirre, 8_^n.r.l46. ,* 

When one pleader states Ins inability to go on with a case, the Court Is 

bound to send for another pleader . — Brojo Sundrtrec y. Gilmore, 7 W. 
B. 836. But an innocent client should not be ‘made ‘to suffer for neglect of 
his pleader if the Court can mitigate the result by exercise of a little indul- 
gence.--^ chumfn'f v. Jetcan, 11 C. L. B. 11. A pleader can hand 
^cr his brief to another pleader to appear in his placel ^ — ^fatadin v. 
Gangabai, 9 All. 613. Followed in’ In re Shidappa, 22 Rom. 654. See, 
however. Shiv Doyal v. Khetu, 20 Bom. 293. 

The senior pleader present has the control of a case' in the High 
; - *~Srrceiiif)a8h v. f7m6ica, 12 W.‘ R. 375. But where a senior pleader 
was absent W'hen the appeal was opened, he w'as allchved to follow' liis 
junior.—Dod* v. Stvart, 8 B. L. R. 340; 17 W. R. 49. 

A pleader of a High Court cannot be admitted as agent to practise m 
the 1 rivy Council.~/n rc Ttviddle, 16 Cal. 636; L. R. 16 I. A. l&l 

Admission by Pleaders. — A client is bound by the admission of Ins 
counsel, solicitor or pleader wdicn the admission is one of fact and sudi 
admission is made during the actual progress of litigation and not in rm n 
H°?^®^?htion: ffoicor Narain v. Sreenath, 9 W. R. 485; Bajunder v, Bipii, 
- M. I. A. 243; Hinj/affnI v, Afonsa Ram. 18 A. '384; Venhata v. Vinhi/a- 
harlu. 22 M. .538; Jahadali v. Ajimannetta. 44 I. C. 18. 

. - A pleader can bind bis ellent by admissions on a qucBtiou of P’'"' 
vided that such question falls within the scope of the suit in vJiu'. h*' ’••• 
been retained: Digbijog v. Ata Bahaman. 17 C. V.%.X. J50; 15 -f- ^ 
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8. Save as provided in sections 24, 38 to 41, 75, clauses (a) 
Preiidency Small (^>) ^nd (c), 70, 77 and 155 to 158, and by the 
Cauie Court*. Prcsideiicy Small Cause Courts Act, 1882, the 

provisions in the body of this Code do not extend to any suit or 
proceeding in any Court of Small Causes established in the towns 
of Calcutta, ^Madras and Bombay. 

Provided that — 

(1) The High Courts oj Jjidicaturc at Fort TPil/inm, Madras 
and Bomhai), as the rase viag be, may from time, to time, ty 
notifications in the local Official Gazette, direct that any such 
provisions not inconsistent with the express provisions oj the 
Presidency Small Cause Co»rf.s Act, 1882, and with such modi- 
fications and adaptations, as may he specified in the notification, 
shall extend to suits or proceedings or any class of suits or pro- 
ceedings in such Court, 

(2) All rules heretofore made hy any of the said High Courts 
under section 9 of the Presidency Small Cause Courts Act, JSSi?, 
shall he deemed to have been validly made. 


COMMENTARY. 


Presidency Small Cause Courts.— The provisos (1) and (2) in this 
section were eddod by C. P. Code Amendment Act I of 1914. Proviso (IJ 
empowers the High Courts of Calcutta, Madras and Bombay, to extenri 
by notification such provisions of the C. P, Code to Presidency 
Cause Courts, us are not inconsistent with the express provisions el the 
Presidency Small Cause Courts Act, with such modifications and adapts* 
tions aa may be specified in such notifications. The proviso revives the 
second para, of section 8 of the Old Code (Act X of 1877) which 
repealed by section 2 of the Presidency Small Cause Courts Act {XV of 


Proviso (2) gives validity to the rules heretofore framed by the 
High Courts under section 9 of the Presidency S. C. Courts Act. 

InsoWency.— The msolvency jurisdiction of the Madras Small Caus? 
Court conferred by the notification of the Local Government under section 
8, para. 2, of the C. P. Coda (Act X of 1877) does not subsist, since that 
paragraph has been repealed by section 2 of the Presidency Small Cauao 
Comts Act (XV of 1882); 7n rc Walter, 6 M. 430. 

Review.— Section 114 of the C. P. Code relating to powers of review ia 
not extended to the Piesidency Small Cause Courts, such Courts do not 
therefore possess the jurisdiction to review their mm decisions; FrarnTOt 
V. Bahulihblm, 45 B. 972, 
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by allowing tlic compromise to stand; Shepherd v. Robhion, 1. K. B. 
(1919) 474; Tarutia/a v. Surendra, 41 0. L. J. 218: A. I. R. 1925 Cal. 860. 

. Parties are Iwund bj wliat their counsels do in the exercise of their 
fecretion acting within the scope of tlieir nutliority. {Per Wnlsh, J.)— 
The Bar have privileges of audience and a good deal more than audience, 
which involve correlative obligations, and matters like admissions, 
contents, withdrawals by counsel in the conduct of their cases made in 
open Court arc, unless they have been induced or misled by some circums- 
tances to make a statement under a mistake, final and binding upon the 
parties; Brijbhukan v. Mahndco, 35 I. C. 205 

Consent of a vakil to matters beyond the scope of Uic suit can neither 
be binding on the partv. nor acted ujxm In tlie Court. — /Irid Khadar v. 
Andfm Set, 2 Mad. 423. 

Unauthorised rehnquislmicnt of iin\ portion of a claim by a pleader 
18 not binding upon his client — Goiir Pershad v. Sookdeh, 12 W. R. 279; 
and /Ibduf Soldtnn v S/i if) Kristo, 3 B. L. U. (Ap). 15. But a pleader 
has power -to abandon on issue which, in his discretion, he thinks it 
madvisable to press — I'cnfcnfa Narasimha v. Bhashmkarlu, 25 Mad. 867, 
R. C.: 6 C. \V. N. 641, P. C. 

Consent given by a pleader cannot be withdrawn after the hearing has 
begun, and the suit was proceeded with on the footing of such consent. — 
hap Chand v. BaJvant, 11 Bom 591. 

A pleader has no authority to tenninate a suit by an offer to be bound 
by the oath of the opposite party — Sadasiv v. Maruti, 14 Bom. 455. 

The^ opinion expressed by a vakil in the course of argument adversely 
m a claim which he undertook to advocate is not binding on his client. — 
An«f,na#ami v. Baja Gopal, 18 Mad. 73 (p. 83). 

Acknowledgment of debts by the pleader in a petition or memorandum 
. ®PP®**1 fil-d on behalf of his client, amounts to an acknowledgment 
within the meaning of section 19 of the Limitation Act; Norendra v. 
ohupendra, 23 Cal. 374; Hingan v. Mansa. 18 All. 384. 

Authority to Refer to Arbitration, — A pleader unless specially 
authonaed has no power to make application for' reference to arbitration; 

V. Nandan, 7 C. W. N. 343; Ram .Uwan v. A’nfi Charan, 29 All. 

1^- 342; 8hib Lai v. ChatuTbhuj, 01 AIL, 450: 6 A. L. J. 

Tapetivar, 45 I. C. 321; Thakur Prasad v. Kalka, 6 N. 
W. P. H. C, R. 210. 

A vakil duly appointed to act for a party 1ms authority to make an 
application for a reference to arbitration. If ho does so and against the 
wishes ol the client, he is responsible to his client, but the client is never- 
theless bound; Sri Kishrn v, Rchtmal, 9 S. L. R. 183: 34 I. C. air». 

. Authority to Withdraw.* — A pleader has no authority to withdraw’ a 
expressl}' empowered b\ his client in that belmlf; i?(if)iropmrr 

11 0 / Bccrhfjoom, 5 W. R. 80. But wlicn a vakalattiama nutbo- 

” 1 1 , to do all necessary acts in connection with the suit that 

” be lieneficial to hia client, the authority was sufficient to apply for 
withdraw al.~K'a, 7 fl,;, y. ffarad/ian. 16 C. W. X. 932: 15 C. L. -T. 092. 

A ple.’ider's general powers in the conduct of a suit Include the power 
to ahandnn an issue which, in Ids discretion, he thinks it Inadvis.ahk* to 
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jurisdiction merely becftuse there was an assertion in the plaint that the 
act objected to was ultra viref. The plaint must make distinct allcgatioM 
of fact or. of law, how the act was ultra vires: Municii>al Committee, 
Malkapur v. Amril Wan:an, A. I, R. 1922 Nag. 10: 18 N. L. R. 121; 5 
N. L. J. 214: 65 1. C. 532. 

“ Suit.” — ^The word *' suit ” has not been defined in the Code. The 
following definition of the word is to be found in Bhupendra Uarayan y. 
Baroda Prosad, 18 Cal. 500: ** The word ‘ suit ’ has not the narrow sig- 
nificance attached to the word ‘ action * in English Law: but it embraces 
all contentious proceedings of an ordinary civil kind, whether they arise 
in a suit or miscellaneous proceedings.” Tlie definition is not however con- 
sistent with the provisions of the Code. • Section 20 and Or. IV, r. I of 
the Code provide that every suit shall be instituted by presenting a plaint 
and that every plaint shall comply with the Rules contained in Orders VI 
and VII; and shall contain the particulars mentioned in Rules 1-^ of 
Order VII. It therefore follows that proceedings commenced by petitions 
are not suits within the meaning of the C. P. Code. 

A ” suit ” is the process of recovering or enforcing a substantive right 
or claim by the procedure laid down in the C. P. Code. An application to 
file a reference under para. 17 (1) of Sch. II of the Code, which merely 
•asks for assistance to prosecute a claim before a private tribunal cannot 
be converted into a suit, by the mere process of numbering it as a suit; 
Seumal v. Miilomul, 8 S. L. 11. 260. 

Suits of a Civil Nature. — Suits may he classified under two heads, 
vtz., (1) Suits of a Civil Nature, and (2) suits which are not of a cinl 
nature. Civil Couris in India have jurisdiction under this section to try 
all suits of a civil nature with the exception of those of w'hich the cog- 
nizance by Civil Courts is either expressly barred, that is, barred by any 
enactment for the time being in force or impliedly barred that is, barred by 
general principles of law. 

The following table shows the several important elements which have 
to be considered under this section: 



SUITS. 



ID 

J) 

(3) 

J (i) 

Of civil nature 

Not of civil 

Expressly 

Implied jy 


(a) (1) 

Relating to Relating to 
private rights rights to pro 
between par- perty or office 
ties involving m which quea 
q^ueationa tions as to re- 
which are ligious rites or 
purely of civil ceremonies oi 
nature. to caste ques 

tions only inci- 
dentally arise, 
the principal 
question being 
the determina- 
tion of a cml 


Suita relat- 
ing purely to 
religions rites 
or ceremonies 
or to caste 
questions or 
to social mat- 
ters. 


barred by 
statute law, 
.such as the 
Income Tax 
Act, Pensions 
Act, Municipal 
Act, etc. 


barred ^ 

common 
equitv or 
the 

of public 

policy. 
nility " 
cency, 


, etc. 
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Omission of n pleader to examine record before making npplicotion 
to stay execution was held not to amount to grossly improper conduct. — 
In re Sreenath Hoy, 17 W. R. 405. 

A legal practitioner by paying or offering to pay money to o witness 
to speak the truth or to prevent giving false evidence is not guilty of any 
offence. But in pressing his client for payment of money to a witness 
to induce him to keep back unfavourable evidence is guilty of grossly 
improper conduct .' — In re liritya Qopal Sen, 5 C. W. N, 45. 

Offer to give a gratification, contrary to section 30 of the Legal Practi- 
tioners' Act (XVIIl of 1879), aniounts to misconduct of a vakil . — In re 
Parbati Charan, 17 All. 408 (P. C.). 

A pleader pajing commission to a muktear is guilty of fraudulent and 
grossly improper conduct. -=-/n re Peary Mohun, 11 B. L. R. 812. 

A pleader appropriating his client's money is guilty of grossly im- 
proper conduct in the discharge of his professional duties . — In re Puma 
Chunder Duti, 7 C W. N. 373 : 81 Cal. 44. 


A pleader refusing to argue a case after signing memorandum of 
appeal on the ground of unpreparednoss is liable to be dealt with for 
neglect of duty . — Baldeo Miaeer v. Ahmed Hussain, 15 W, B. 143. 

Omission to examine the original record before certifying an appeal 
does not amount to improper conduct . — In re Noor Ahmed, 17 W. R. 330. 


The mere fact that a legal practitioner has filed a petition containing 
grounds legally untenable does not amount to grossly improper conduct. — 
In re barat Chandra. 4 0. W. N, 663. 

A pleader or muktear practising in contravention of the provisions 
oi section 10 of Act XVIII of 1879 is punishable under section 82 of that 
ct only by the Court before which he has so practised . — In the matter 
of Oanga Dayal, 4 All. 375. 


Tirrk police papers delivered by the client, however' im- 

a * 1 ^ anight have been obtained by the client is not guilty of 
misconauct.~7n re Krista Lai Nag. 10 Cal. 258. 

taking unauthorized statements on his own motion without 
D client is guilty of improper conduct . — Oanga Ham 

v. Panchcotcrcc. 25 W. R. 866. ^ ^ » 


it, n n engaged by a client in one case should not by changing side 
fUcM case relating to the same subject matter make use of and 

ose Informations obtained by him as a pleader in a former case. — 
tiawodar v. Bhabanishnnler, 26 Bom. 423, F. B, 

The High Court declined to strike a pleader off the rolls for using im- 
proper expressions during the argument of a case. — 7n re Cruise, 14 W. R. 
(L-r.) M. It is improper in argument to endeavour to influence a Court 
by reference to the view which the Appellate Court might take of Is 
proceeding, or even to refer to the likelihood of an appeal . — Juggemath 
V. Afahomed Ilossein, 15 W. R. 173. 


Vhcra a pleader's correspondence with his client showed grave im- 
propneties, he was suspended for misconduct . — In re Quarry, 13 All. 93 
(P. C.), 
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mere question of religious rites or ccreinoiiios nor will it pronounce on anj 
religious doctrine unless it is necessary to do so in onlor to determine riglitt 
to property; The Advocnfc^Gcncral of Douihatf v. YusufaUt Ehrahim, 
24 Bom. L. B. 1060. 


Suit to Establish Right to Worship Is a Suit of a Clwll Natore.-.A 
suit to establish the right to worship a deity in a temple according to one s 
own choice and to carry processions accompanied with music throagt 
public streets is a suit of a civil nature; Tl'anmn v. Rdlu, 44 Bom. 410: K 
Bom. L. B. 307: 56 T. C. 419. 

A right to worship in a temple is a civil right and a suit will He fei 
a declaration of that right; Kadirvelit v. Nanjttndayar, 3 L. W. 512: 3! 
I. C. 88. i J • . 


A right to an act of worship in a particular 'manner and with particubi 
incidents attached to it is a right of a civil nature and tlie Civil Court must 
adjudicate upon any incidents connected witli the exercise of such right; 
Thirumalai v. Sriniunsn, 81 M. L. J. 758: (1010) 2 M. N. 827. 

A suit by certain members of a religious fraternity for establishment 
of their right to enter into, and perform their prayers and other rights in 
a prayer hall,^ from which they have been expelled bv other members, and 
ior re-admission into fraternity, is a suit of civil nature; Anand Eao y. 
Shankar, 7 B 323; KrishnaeaTni v. Krishtiama, 5 M. 313; so also is a suit 
by some members of a caste for a declaration of their exclusive right to 
worship an idol m a temple and for an injunction restraining interference 
by defendants; Jagannath v. Akali, 21 C. 463. ’ ‘ 


The right of burial is a civil right and an interference wdth the right 
of the relatives of a deceased Mahomedan to recite prayers over his hoa; 

particular spot in a mosque is an invasion of a 
P ' ‘"''p enforced by suit —Kooni Mecra v. Mahomed, 30 15 

Ham Hao v. Uustum Khan, 26 B. 108. 

A dancing girl's offerings to the idol having been rejected by the 
w brought a suit for disturbance of right of pubHc w'orship- 

R 1S1 suit was maintainable .^rcMpmuf/iu v. Pandaves^ara 
M' L^J^743 t;o in 33 Cal. 789; 10 C. W. K. 581; and m !• 


as to^W J ® cojnmjttee against temple servants, for dedaratio* 

Tatme Tnwl r^T ^ Performed bv others, is a suit of f ’ 

ture. Trimbal Gopal v. Knshnarav, 33 Bom. 387: 11 Bom. L. R 389 

sions^in'^n temSlf ^ to recite stroiratna on certain 

hppTgfdsit^'tt'”® from obst™ot?nB^?he plafei"/?; 

'nd'^in^appropri', in conLotion with the de>« 

Puhmm TO 0. TOlimtnry offerings at the temple; • Loitne” »■ 

ueinsVfir T*""? “ '-Perintendent of Moeqoe f^ 

is n,^intaina’’h,e-:^S!^^5t:t"m‘!;'’- ' “ 


hRfeLtMlKIAhV , 


Stc. 1 




if his doing bo is inconsistent with tho profession of n pleader; Muni 
Iteddi V. Venkatia How, 23 SI. L. J. 447: (1012) 5f. W, N. 1020: 12 
M. L. T. 615: 37 Mad. 238, F. B. 


Purchase by Pleaders at Court-Sales.— Duty of pleader purchasing nt 
Court-sales on behalf of their clients pointed out. — Su&ljcrai/adu v. 
Kotaya, 15 Mad. 389; Aghorctiath v. Ranicharan, 23 Cal. 805. 

An actionable claim should not be purcliased by a pleader; Muni 
Iteddi V. Vrnfcatffl, 23 M. L. J, 447: 12 M. L. T. G15; 37 Mad. 238, 
(F. B.). I' 

It is not expedient that pleaders sliouldi by purchase, become the 
persons entitled to execute decrees in suits m which they have been 
engaged. — Gosbain Jiiyrooji v. Cbtnyun Lai, 2 N. W. 46; Hoy Nandipat 
V. Urquhart, 4 B. L. R. 181: 13 W. R. 209; Wajed Hosaein. v- Ahmed 
Heza, 17 W. R. 480. 


Pleaders are not officers of Court ndthin the meaning of s. 292, C. P. 
Code, 1882 (Or. XXI, r. 73). — Alaginsami v. Hamanaihan, 10 Mad. 111. 

(16) “ Prescribed ” means prescribed by rules. 

" Prescribed ” means prescribed by rules contained in or made under 
this Code. 


(17) “ Public officer ” means a person falling under any 
of the following descriptions, namely : — 

(а) every judge; 

(б) every member of the Indian' Civil Service; • 

(c) every commissioned or gazetted officer in the military 

or naval forces of His ' Majesty, including His 
Majesty’s Indian Marine Service, while serving 
under the Government; ■*'' 

(d) every officer of a Court of Justice whose duty it is, as 

sucli officer, to investigate or report on any matter 
of law or fact, or to make, authenticate or keep 
any document, or to take charge or dispose of any 
property,. or to execute any judicial process, or to 
administer any oath, or to interpret, or to preser\’o 
order, in the Court, and every person csi^ecially 
authorized by a Court of Justice to perform any of 
such duties; 

(r) ever}’ person who holds any office by virtue of which 
lie is empowered to i>lacc or keep any i>crson in 
confinement *, 

(/) e\ery officer of the Go\ernment wliose duty it is, as 
such officer, to prevent offences, to give •n'* . 
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Depriving a member a, casto of irtan-pan invitation or invitation to 
dinner or to munj or other ccrcmonica for alleged^ violation of caste rule 
does not give the member bo deprived any remedy in law/ because all Inat 
he has been deprived of is a social privilege and not a legal right 
caste is the only tribunal to which he can resort for a remedy. A Livii 
Court has no power to compel the members of a caste to invito » 
to dinner or to any otiier ceremony; Jiaf/hunatfi v. Jaaardhan, ,15 15^ 
Sudhoram v. Sudharam, 3 B. L. R. A. J, 01: 11 W. R. 457; MayashanIcaT 
V. Hariahanliar, 10 B. 661. 

A suit for a declaration that, pursuant to a usage of hia caste, the plain- 
tiff is entitled to assistance of the defendants, who are fellow members o 
his caste, in removing his child's dead body and perfoming 
monies incidental thereto, is not maintainable; Kon;i v. Ar/un, 16 B- j 
Similaily, a Civil Court has no power to compel barbers belonging to a 
bis caste, in removing his child’s dead body and performing ea'^te cen- 
aggrieved may allege that he would lose caste by the loss of service at tne 
hands of the barbers; 77fl; Krieto v, Nohaec, 1 'SY. R. 351. i 

An arrangement between members of a caste that every member of th? 
caste would contribute to the caste funds a certain sum of ^money on me 
occasion of a marriage in his family is a caste question and a suit to enforce 
the terms of the agreement against any defaulting membei will not be, 
Abdtil Kadir v. Dharnifl, 20 B. 190. 

A suit for damages for withholding a customary present from a member 
of a caste will not he . — Mayashanhar v. Ha ria/m altar, 10 Bom. 661. 

A suit for specific performance and for damages for breach of a contract 
entered into between different samajes of the same caste ^ to interniar^' nn" 
eat with each other is not maintainable as such a contract' has reference to 
religious and social customs; Huronafh v. Ntrio Pararnaml:, 22 W.' R.'oU. 
similarly, a suit will not He to enforce a penalty for breach of an ngreemca 
by which the defendant contracted to join a certain gnmaj, of which mC 
plaintiffs were members; Nitai v, Shubal 2 B. B R fS N.) 4: 16 


A claim to a caste-office, and to be entitled to perform the Iwaorapf 
duties of that office or to enjoy privileges and honours at the hands oj 
members of the caste by virtue of that office, is a caste-question oud n® 
cognizable by a Civil Court —A/wmri v. Suba, 6 Bom. 725. Sec 
Gad^eya v. Bosaj/a, 34 Bom, 455; 12 Bom. B. R. 358: Oanapfl" 
Bharafiewamf, 17 Mad. 222 Distinguished in Gursangaya V. 'TanK*”'** 
lo 281. 


A Suit for damages for price of food unconsumed for not attending ® 
feast after accepting the invitation is not maintainable; Kalai 
Kj/amudd. 23 W. Ih 417. Civil Courts cannot compel Hindus against th^ 
will TO ask other Hindus to their houses for their entertainments', «f i 
^ ^ 23 . See also Coopagam't v. 

(1012) Af. W. K. 1220: 33 M. 67. 

The decision of the head of a caste, who, acting in good faith, 
according to the custom of the caste, excommunicates the plaintiff <>; 
account of her bad conduct, cannot be interfered with in an action m j. 

ivd Court.--Kfi«/iaf) Bel v. Bat Girja, 24 Bom. 13. See also Nffri* ^^0 
V. Keshaiv)}, 26 Bom. 174. , • 
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A peon acting under delegation by Nozir to execute warrant of arrest 
is a public servant. — Sheo Progash v. Bhoop Narain, 22 Cal. 759. 

A clerk appointed by a Sub-Registrar and paid out of an^ allowance 
given to the Sub-Registrar is not a public otHcor. —Bhagwati Bahai v. 
L’mpcror, 82 Cal. 664. 

See the cases nofed under Section 80. 

Government. — Under the Indian Council Act, ' 1861, a Provincial 
Council has, subject to the same restrictions as those imposed by the Act 
on the Govemor-General’s Council, power to affect the prerogative of the 
Crown by legislation; Bell v. The Municipal Commissionera for the City 
of Madras, 25 IMad. 457; see the cases referred to and discussed in this 
case. In Empress v. Burah, 3 Cal. 63; 1, C. L. R. 161, on appeal to 
the Privy Council, 4 Cal. 172, P. C.: 3 C. L. B. 107, P. C., in which the 
power of the Indian Legislature has been fully discussed and explained. 

(18) “ Rules ” means rules and forms contained in the First 
Schedule or made under section 122 or section 125. [New.] 

For distinction between sections and rules, see 41 Cal. 108, p. Ill 
noted under section 2. In the case of conflict between the Code and the 
schedule, the Code must prevail: J?a/n'm Manjhi v. Sheik Ekbar, 22 Ind. 
Cas. 690. 

(19) “ Share in a corporation ” shall be deemed to include 

stock, debenture stock, debentures or bonds ; and [New.] 

(20) “ Signed ” save in the case of a judgment or decree, 
includes stamped. 

Signed. — ^Meaning of the expressions “ signed," " stamped,” and 
** person referred to," m the section (section 2) — Maharaja of Benares v. 
Dcbi Uoyal, 8 All. 675. 

Signed ” does not include initial. — Abdul Gafur v. Q.^E., 23 Cal. 
896; Aubra Bibt v. Wajid Khan, 16 All. 59; Madhopershad v. Qajadhar, 
11 Cal. Ill, P. C. But see Q.-E. v. Janaki Prasad, 8 All. 293, and Bhag- 
tcal V. Baldco, 29 All. 145 in which it has been held that “ signed " 
includes initials. 

The meaning of the word ** signing," within the meaning of section 
19 of the Limitation Act explained. — Qangadharrao v. Shidramapa, 18 
B. 580. See also Santishwar v. LakhiUanio. 35 C. 813: 13 C. W. N. 177. 

_ Under section 50 of the Indian Succession Act (X of 1865), the w'ord 
" Bignaturo " means actual signing, and does not include mark. — Nitye 
Gopal V. Nagendra, 11 Cal. 429 (3 Bom. 382 and 6 Cal. 17, referred to). 

Under section 59 of the T. P Act (IV of 1882) and section 68 of 
the Evidence Act (I of 1872), a signature includes mark. — Prankriihna 
V. Jadunath, 2 C, W. N. 603 (p. 605). 

The meaning of the word ** signed " explained, see Nirmal Chandra 
V. Sarafmoni, 2 C. \Y, X. 642, p. 648. ^ 



54 


CObE OF CiViL PHOCliDUUb 


(See. 9. 


Suits foe Inspection of Accounts of Caste 'Property. — buH lor » 
declaration that the plaintiff is entitled to inspect and take copies of ah the 
books and documents relating to caste property is nob maintainable in a 
Civil Court, inasmuch as such a suit relates purely to a caste question; 
Jethabhai \\ Chapsey, 84 B. 407; 11 Bom. L, B. 1014. 

Suits tor Religious Office, and for Fees Attached to It are Suits of a Chil 
Nature. — A suit for u religious office to which fees arc attached is a suit 
of a civil nature and is cognizable in a Civil Court. — .Vuhowmad v. SatjcJ 
Ahmady 1 Boin, H. C. It. App. XVIII; Ghelahhai v. Haryovan, 36 B. Of: 
13 Bom. L. E. 1171; Kali Kania v. Gouri, 17 C. 006; i/tnonalh v. Brclap. 
27 C. 30: 4 0. W. N, 79; Lamba v. Eama, 13 B, 548; Girja ShanUr 'i. 
Murlidhar, 45 B. 234: 22 Bern. L. R. 1202. 

A suit for an injunction to prevent defendant from interforiug witli xiie 
plnintifl's light to present to certain persons, at a certain festival in s 
certain, temple, a croam and water, is cognizable tiv a Civil Court.— 
Sriuicaelia v. TiruucagaJci, 11 llud, 450: followed in Kadirvcltt v. Xan/und* 
ayar, 2 L. W. 512: 35 I. C. 88. 


A village priest is entitled by hereditary right to perform certoin cere* 
monies in the families of a particular caste and to receive fees in connection 
therewith and if a member of the caste employs another person to perform 
the ceremonies, the village priest is entitled to recover from the casteman 
Uip fees which would have been payable to liim if he had been einpK'*^^ 
to perform the ceremonies.— Bmanat/j v. Sadaahiv. 3 B. 9; Kali Kanta v. 
<?ourt, 17 C. 906; Ghelahhai v. Hargowan, 86 B. 94. 


A suit for a definite amount due to plaintiff as a co-sbarer in the oSer- ^ 
mgs of a temple (fjirt) realised by the defendant is maintainable in the Civi 
Court; (?cn</o Pershad v. Megh liai, 26 B. B. 1910: 70 P. L. B. 1919: 51 

I. C. (26 C. 356; 15 ^V. B. 531, distd.). Where the property in sud 

consists of a share m the offerings at a certain temple, a suit by the plambS 
with regard to the share of the offering that she should be allowed to late 

a turn at the worship in the temple so that her full share in the offerings 

S™! Waramr46 A 437“ Civil Court; Kunj Bek.r. v. 


' o^vners of a zemindari witliin'which w’as an idol %■ 

bv thf immemorial custom, the flesh of the first goat offered to A 

the zemindars. Upon the death of it. tb« 
U sued S^ive a share of dhe go« • 

Held that the flesh of the sacriScinl goa*- 

HeW,^that the suit was mamtamable.-Burpa Charan v. Rajahala, 4 C. b- 

auch'^ilrthei from determining gueationa 

mSt that a 2 «°^dition in any 

found bv 8 trihiinni torleit office upon misconduct or neglect to h 

Srih^as S ^tc.) ahd from boiling 

25 ^C. W. N. 201 • 62 I grounds; No/or v. Kaild , 

sSHSi-l* -rss.;'e txs 

V.... s Sr .‘t 5.*; .ws*i 
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Sec. 4. ) 


(2) In particular and witliout prejudice to the generality of 
the proposition contained in sub-section (1), nothing in this Code 
shall be deemed to limit or otherwise affect any remedy which 
a landholder or landlord may have under any law for the time 
being in force for the recovery of rent of agricultural land from 
the procedure of such land. [S. 4.] 

COMMENTARY. 

This section saves tho provisions of the special or local laws, by pro- 
viding that the Code of Civil Procedure shall not affect the provisions 
of any local or special law or special jurisdiction or power conferred or 
any special form of procedure prescribed by or under any other law for 
the time bemg in force, unless there is any specific provision in those 
Acts inconsistent ^^^th or contrary to the provisions of ,the C. P. Code, 
in which case, the specific provisions of those Acts will prevail; for instance, 
the Madras Rent Recovery' Act (VIII of 1865) expressly provides that the 
decision of the Collector is not open to revision; therefore, section 622 
of the old Code (now s. 115) does not apply. See Velli Periya v. Motdm 
Pad«ha, 9 Mad. 232; Appaadai v. Suhori, 16 Mad. 451; Venhaf an arasimha 
v. Sureinna, 17 jNIad. 298. Again Partition Act IV of 1893 is a special Act 
and the procedure prescribed by the Act is not affected by the Code. 

“ The clause as drafted will, it is believed, effect all the savings 
covered by section 4 of the Code. The concluding paragraph of that 
section is believed to be obsolete and has accordingly not been repro- 
duced.” — Kotes ox Cl\USE9. 

" Any special form of procedure.” — It was held in Duchworth v. 
Duckworth, 43 B, 363: 21 Bom. L. R. 137' 50 I. C. 427 that the terms 
of 8. 4 of the C. P. Code gave authority to the Court to apply the rule 
of procedure provided b\ s. 145 of the Army Act m preference to the 
general provisions of the Code. 

The special form of procedure contained in Cl 86 of the Letters Patent 
iiceonling to which, if the judges hearing an application from the Original 
side of the High Court are equalij divided, the opinion of the senior Judge 
pre^'Qils, is not controlled by s. 98 of the Code of Civil Precedure which 
provides for a reference of the dispute in such a case to one or more other 
Judges; B/iai Das v. Dai Gulab, 45 B. 718; 60 I. C. 822 : 25 C. W. N. 
605; Sura/ Mult v. Hornniiaii, 20 Bom. L. R. 185: 47 I. C. 449: Emperor 
V. Protab, 51 C. 504. 

In a suit for recovery of arrears of rent, in a district m which the 
provisions of Act I of 1879, B. C. apply, a second appeal docs not lie 
to the High Court. — A’/irdon .Vafiflfo v. Budkun Mahato, 27 Cal. 508, 
F. B.; 4 C. \V. N. 833, F. B. (11 C. L. R. 480; 10 Cal. 89, and 24 Cal. 
249, overruled). Distinguished in Sadai Natl: v. Serai Nath, 28 Cal. 532: 
5 C. \V. N. 279 

Tho provisions of the C. P. Code. 1908 nre inapplicable to village 
Miinsifs* Courts: Augustus Bros, v, Frmamlrir, 29 M. L J. 474: 2 L. W. 
890: 10 M. L T. 877: (1915) M. W, N. 765: 31 I. C 59. 

Though llic Bombaj Mainlatdnr's Courts are Civil Courts, subject to 
the rcvisional jurisdiction of the High Court, it does not follow that t* 

/ 
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the meaning of the j)rovifeo to b. 9. — v. Venkata^ 19 M. 62; 
Subbaraya v. Vedanta OJmWor, 28 M. 23. 

The Bombay High Court decisions are not unanimous on this point. 
It has been held in some cases that a suit for a religious office Ihougli 
no fees are appurtenant to it will lie, Linia v. Uama, 13 B. 548 j Gumnjaya 
V. Tamanat 16 B. 281; but if the office bo personal in cliaracter, no suit vall 
lie if there are no fees attached to it; SlionfcoTO v. Hnnma, 2 B. 470; 
Murari v. Suba, C B. 725, Gadigeya v. Basaya, 34 B. 455; but in Sayai 
Hashim v. Huseinsha, 13 B, 429, where the office was a personal one and 
no fees were attached to it, it was held that a suit would lie. 

The Allahabad High Court has held that a mere right to perform a 
religious pageant, such as Bam Lila, when not connected with any shrine or 
temple or sacred spot and does not carr}’ any emoluments with it can not 
be enforced in a Civil Court.— C/tunnu Dal v. Bobu Bandan, S2 A. 527. 

The Patna High Court has also taken the same view as the Allahabad 
High Court and held that a suit for a declaration that the plaiutift has by 
custom a right to officiate at all funeral ceremonies perfonned upon tbs 
banks of the Ganges does not lie, Hira v. Bachu 1 Pat. Ii. J. 381: Bidfft'’. 
Prayag, 4 Pat. L. J. 53. 

Suits for Recovery of Gratuities or Voluntary Offerings Attached to s 
Religious Office are Not Suits of a Civil Nature.— It is settled law that d 
a person usurps an office to which another person is entitled and recedes 
the fees of the office, he is bound to occount to the rightful owner for them, 
and the rightful owner may sue the usurper to recover the fees payable to 
him. But when the payments ore only voluntan’, no suit a’’ll lie to recover 
voluntary gratuities received by the usurper.— Bow Valad v Kn>hnat»f>«h 
3 B. 232; Sitoram Bhat v. Sifaram Gancah, 6 Bom. H. C. U. 250; Hus 
V. Bachu, 1 Pat L. J. 381: 35 I. C, 345; Kashi v. Kailash, 26 G. 356- 
But a suit by a sharer in a religious office against liis co-sharer for 
recovery of ins share of the voluntary offerings will lie when the basis of 
the claim is on agreement, expressed or implied that' all the sharers sbmiW 
have a slmre in the gratuities.— BmonaBi v, Pwiap, 27 C, 30; Bhcetna v. 
hofhakota, 17 JM. L. J. 493. ^ ‘ ‘ 


A suit for interference with a mere diguitv. for recovery of voluntary 
offermp which may have been leceived by another preacher or for »» 
injimution to restrain the receipts of such offerings in future not mamUai- 
uble.— it/fldhusudort V. Shn Shankara, 35 B. 278: 31 Bom. L. R- 58; so 
recoveiy of voluntary offerings if that tuit is based on 
custom, Htra Bacfni, 1 Pat. L, J. 381: 2 Pat. L. W. 390. 

A suit to establish right to leueive fees from pilgrims resorting to shrine 
usftffe — ^ absence of contract or preS of long uninterrupted 
usage. Knshna Aiyar v. drmntflmina, 2 Had. H. 0. 330. 

resorting^ an exdugive right to fees paid to priests by pi)g^‘ 

recoive/would no?E to recover the same from the person "ho ha 

unless there urs absence of some agreement between the 

absence of a tin ^ * proof of long and uninterrupted usage as* th 

‘/“f "-““M to ostLish » pre.orjfttv. 

‘ V. Ftf»ifcaiac7iari, 9 M. I. A. 844- 2 W. E. 2J, P- 

3 following cases, it was held thaf, vcht to 
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following the Privy Council Case in 9 C. 295, that in those matters of pro- 
cedure m which the Bent Acts are silent the provisions of the C. P. 
Code shall apply. See Ghaitan Patgoti v. Kunja Behari, 38 0. 832: 16 C. 
W. N. 863 : 14 C. L. J. 284, where all the cases on the point are reviewed. 

This section contemplates that Ecvenue Courts are to be governed 
by the provisions of the Civil Procedure Code. — Veerasamy v. Manager, 
Pittapur Estate, 26 M. 518. 

Kevenue Courts are Courts of Civil jurisdiction within the meaning 
of the C. P. Code, in that, their decrees when transferred in the 
regular course are to be treated in all respects ns if they were passed by 
a Court of Civil Judicature; J?am Lochan v. Newaz Prosad, 36 G. 252 : 9 
C. L. J. 125; 13 G. W. N. 791 {lO All. 496 dissented from; 9 C. 295, P. C., 
5 All. 406, referred to). Except upon points expressly provided for by 
Bengal Act X of 1859, the procedure of the "Revenue Courts must be 
governed by the C. P. Code; in the case of sale held' under s 310-A (Or. 
XXI, r. 89) the Code applies; Ghaitan v. Kunja Behari, 88 C. 832: 15 
C. \V. N. 863. 14 C. L. J. 284 {all cases on the point reviewed). 

The Revenue Courts in the N. W. P. in those matters of procedure 
upon which the Rent Act is silent, are governed by the provisions of the 
Civil Procedure Code. — Madho Prahash v. Murli Manohar, 5 A. 406, (9 
C. 295, followed). 

Decrees for rent made by the Collector under Act X of 1859 can be 
executed by the Civil Court to which they may be transferred under the 
provisions of the C. P. Code. — Nilmoni Singh v. Taranath, 9 C. 295, P. C. 

As to the applicability of the provisions of the C. P. Code to suits and 
proceedings under Act X of 1859, see Hara Krishna v. Bishnu, 35 Cal. 
709. 


Held that the procedure prescribed by s. 63 of the G. P. Code, 1908, 
although it might be applicable as between Courts of Revenue of different 
grades, could not be applied where the conflict was between Courts of 
Revenue and a Civil Court — Raghubar Dayal v Banke Lai, 22 A. 182. 

The provisions of the C. P, Code do not apply en bloc to proceedings 
in Courts constituted under the Land Revenue Act; Harpal Singh v. 
Sukhrani, 21 O. C. 220: 48 I. C. 119. 

The provisions of the C. P. Code do not apply to proceedings under the 
Madras Rent Recovery’ Act and the orders passed by a Collector under 
that Act are not open to revision; VeUi Pruja v. ‘Moidin, 9 M. 332; 
Venkafa Naratinfta v. Suranna, 17 A. 298. 


6. Save ill BO far as is otlierwise expressly provided, no- 
thing Iierein contained shall operate to give 
jun»dic- Court jurisdiction over suits the amount or 

value of the subject matter of which exceeds 
the pecuniary limits (if any) of its ordinary’ jurisdiction. 

[S. G, last para.] 

COMMENTARY. 


Pecuniary Jurisdiction. — The jurisdiction of a Munsif in Bengal, U. P., 
Assam, Punjab and C. P. extend to all original suits of nbieb the value 
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religious observances in accordance with tljc ritual or conventional prac- 
tices of their race or sect is, in the absence of express legal recognition and 
provision, an imperfect obligation of u moral and not a civil nature; 
Striman Sadagopa v. Knstna, 1 M. II. C. 11, 301. For the same reason, 
it has been held that suits by holders of religious offices to precedence in 
worship and for precedence at religious festivals, such ns a claim to be 
the first to worship the deity and to receive gifts of rice, cocoanut, etc., 
on certain religious ceremonies will not lie; Narayan v. Krithnaji, 10 B. 
233, Sangapa v. Gangapa, 2 B. 476; Karuppa v. Kolanthayan, 7 M. 91; 
Madhusudan v. Madhav, 33 B. 278; Babu Pujari v. Thakura GurikuTa, 
41 M. L. 3. 287: (1921) M. W. N. 395: 63 I. C. 115. To decide disputes 
as to precedence or privilege between purely religious functionaries is 
also not within the province of Civil Courts; Madhuaudan v. Sftoafroro- 
charya, 33 B. 278. 

Suits to Conduct Religious Processions. — Members of a religious body 
have the right to conduct religious processions along a .public highway in a 
lawful manner and a suit will lie in a Civil Court against those wlio prevent 
the plaintiffs from conducting such processions :—8’fidagopac/ianar v. 

Boo, 26 M. 376; Mahomed Abdul Hafiz v. Latif Hosicn, 24 C. 521, 
Basalingappa v. Dhartnappa, 34 B. 571; iramart v. Balu* Ai B. 410: 56 
I. C. 419; Manzur Hosan v. Mti/iawimad Zaman 47 A. 151: 86 I. C. 236. 
A. I. R. 1925 P. C. 36. 

Suits concerning Idols and Charitable Trusts, — Hindu idols being 
property, the right to deal with such property is a right cognizable by Civil 
Courts.-^Subborapa v. Ghcllapa, 4 Mad. 315; refd. to in 30 Mad. 158, onil 
21 M. L. J. 1027. 

^ When a plaintiff and defendant are jointly entitled to the profits frow 
an idol in the defendant’s temple, a suit will lie for a declaration that the 
plaintiff is entitled to have the idol removed to his own house during the 
period he is entitled to the profits of it . — Dwarkanaih v. Jannohec, 4 
W. R. 79. 


A refusal to deliver up an idol whereby the person demanding it 
prevented from performing his turn of W’orship on a specified date gives the 
party aggrieved a right to sue for damages.— Bcbcndm Hath v. Oiiid 
Churn, 3 C. 390; refd. to in 21 C 463; 13 Bom 548. 


Suits expressly^ barred.*’— “ Expressly barred *’ means barred by the 
provisions of an express enactment for the time being in force. The su; s 
that are ba^ed by the provisions of an express enactment can be easily 
ascertained by reference to the provisions of the enactments themselves, 
such as the Income-Tax Act, Pensions Act, Municipal Act, etc. ’ 


For instance, it is provided by the Income-Tax Act (XI of 3922), s. 67, 
that no suit shall be brought in any Civil Court to set aside or modify any 
assessment under this Act.” It is. similarly,* provided by s 4 of the 
Pensions Act (XXIII of 1871) that except as provided by that Act, a Civil 
Court 13 debaiTed from taking cognizance of any suit which relates to nny 
pension or grant of money or land-revenue conferred or made by the Britis 
Oovernment or any former Government, {BalkTishna v. DaUatraya 
2u7. 4o I, C. 580. B. 257). It should he remembered, however, fh®t 
order to exclude an ordinary Civjl Court from taking cognizance of a suit 
of a civil nature, the bar must be express as staled above. The more speedy 
and summary remedy provided by any enactment in a certain case does not 
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(it) f?ijunch‘ons, 

(in) The appointment of fl receiver of immovc- 
ahlc property i or 

(iv) The interlocutory orders referred to in 
danse (c) of section 94, and sections 96 
to ll9 and 115. 

, COMMENTARY, 

This section specifically mentions the provisions and the sections of 
the Civil Procedure Code which are not applicable to Courts of Small 
Causes. In other words, it lays down that the provisions of the Civil 
Procedure Code shall be generally applicable to Courts of Small Causes 
with the exception of those specifically mentioned in this section. In this 
connection, see section 17 of the Provincial Small Cause Courts Act (IX 
of 1887). 

Alterations In the Section. — ^The words in italics in cl. (b) numbered 
(i), (ti), (itt) and (tu) w^ere substituted for the words " so far as they relate 
to injunctions and interlocutory ordeis ” which occurred in cl (b) of the 
original rule. 

Power of Small Cause Court to Order Attachment of Property Before 
Judgment under Or. XXXYIII, C. P. C.—For the purpose of interpreting 
cl. (b) of a. 7 of the C P. Code, an attachment before judgment is not one 
of the interlocutory orders there referred to The only orders excluded 
are those specifically mentioned m s. 94 as injunctions or interlocutory 
orders, that is to say, orders under cl. (c) or cl. (e) of s. 94. A Provincial 
Small Cause Court has the power to attach moveables before judgment; 
Kum«d Behary v. Han Charan, 46 C. 717 53 I. C. 814 : 31 C. L. J. 179. 

As regards the question whether a Provincial Small Cause Court has 
jurisdiction to order an attachment of immoveable property before judg, 
ment, the decisions of the Calcutta High Court w’ere conflicting. In 
Kedarnath v Hem Hath, 49 C 994 A I It 1923 Cal 176, it was held 
that a Piovincial Small Cause Court has the power to attach immoveable 
property before judement A contrary view was taken m Sadek AU v. 
Samed AH, 28 G. N. 16 where it was held that a Provincial Small 
Cause Court does not possess the power to attach immoveable property 
before judgment. The whole question was considered by a Full Bench 
of the Calcutta High Court in Baroda Kontn v. Shaikh Moiiuddi, 52 C. 
275 ; 28 G. W. N. 1056: A. I. It. 1025 Cal. 1 and it was decided by a 
majorit 3 ' that a Court of Small Causes has such jurisdiction, though in so 
deciding the Judges expressed a doubt as to the intention of the Icgislaiuro 
In the matter alien tfio present Code was passed. These conflicting deci- 
sions have now been set at rest bj' the C- P. Code Amendment Act I of 
1926, fi 3, by which the words in italics m cl. (b) of the present section 
wore aubstifuted for the words *' so far as thej relate to injunctions and 
interlocutory orders " which occurred in d (b) of tlie original section. A 
new rule being rule 13, baa also been added to Or XXXVIII of Iho 
Co«ie, by the b.uup Amemlnient Act I of 1926, which expresslj provides 
that '* nothing m this order shall he deemed to I'mpotcff any Court of 
Small Cdiisf* fo tiinlr <tu order for the aftnrhment of immorftihjf 
property.'' 
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acts of State are numerous but an attempt lias been made to embody the 
more important tTecisions classified as follows iindei suitable licadings. 

Suits for Damages Against Goyernment for Acts Done in the Exercise 
of Sovereign Powers, When Not MaIntalnable.-pTlio Government cannot be 
made liable for acts of its officers, specially when they are guilty of 
wTongful acts outside the scope of their authority . — Moti Lai v. Secretary 
of State. 1 C. L. J. 355; 9 C. W N. 495., (1 Cal. 11, referred to and 4 
Mad. 344, distinguished). But where Government enters into a contract 
in the capacity of a private individual, and not in the exercise of sovereign 
pow'ers, n suit for breach of contract by Government to grant proprietary 
rights in laud is maintainable . — Kishen CUand v. Secretary of State, 3 
All, 829. 

A Civil Court has no jurisdiction to entertain a suit in respect of 
acta of State or acts of Sovereignty.-t-Jc/mnjjr v. Secretary of State, 27 B. 
189; Shivabhajan v. Secretary of State, 28 B. 314; Rosa v. Secretary of 
State, 39 M. 781; Madnutiy v. Secretary of Stale, 39 M. 351. 

A suit IS not maintainable against the Government for publication of 
a Government resolution m a Government Gazette respecting the conduct 
of a public servant, though it may amount to a libel. Such a publication 
is an act of State in respect of w'hieli no action lies. — Jehanqir v. Secretary 
of State, 27 Bom. 189. 


When, by an Act of the Legislature, powers are given to any person 
for public purpose, from which an individual may receive injury, if the 
mode of redressing the injury is pointed out by the Statute, the ordinary 
jurisdiction of Civil Courts is ousted; and, in the case of injury', the pad? 
cannot proceed by action.— Kama Chandra v. Secretary of State, 12 Maf 
105. Refd to in 29 Bom 480 and in 10 C. W. N. 991. Bistd. in 34 Mad. 
253; 21 M. L. J. 132. 

See also cases noted under section 79. 


Suits for Damages Against Government, for Acts Done In the ExercU® 
of Sovereign Powers, when Maintainable.— A suit to recover surplus sale- 
proceeds of a sale for arrears of revenue is maintainable against 

° Prosad, 20 Cab '51. (18 Cab 234 

Government to recover sale proceeds of 
aS 524 n? fi p to Government by order of a Magistrate under ss- 623 

v. Secretary of State, 40 B. 

200. 17 Bom. L. B. 979, Queen^Empress v. Tribhovun. 9 B. 181. ’ 

officitls'of dumazes done to an oil-miH 'by the 

Mofussil Smiill p ^ ^^*tway is maintainable against Government *0 
Mofussil Small Cause Court.-Bumcan v. Secretary of State, 17 C. 2«>. 

pavable^nrtiele*^^^”i^ sender for the price of a valu®' 

Sue Lm addressee without eating 

Mad. 213; 16 M L. J. 226 Prtngaya v. Secretary of StaiCf ^ 



PART I 

SUITS IN GENERAL. 

JURISDICTION OF THE COURTS AND RES JUDICATA. 

9. The Court 55 shall (subject to the provisions herein con- 
to tr, .11 '‘'"'c iiirisdiction to try nil kiits of a 

cWU »uit» uniett civil naturc excepting suits of which their cog- 
^*'^*‘*- nizance is cither expressly or impliedly barred. 

Explanation. — A suit in which the right to property or to 
an offence is contested is a suit of a civil nature, notwithstanding 
that such right may depend entirely on the decision of questions 
as to religious rites or ceremonies. 

COMMENTARY. 

Alterations In the Section. — ^The words either “ expressly or impliedly 
barred," have been substituted for the words “ barred by any enactment 
for the time being in force *' which occurred in section 11 of the Old Code. 
The reason for the substitution seems to be that the words of the Old Code 
covered those cases only that were barred by any express enactment but 
they did not cover cases impliedly barred; Kisfiori v. Chundra Nath, 14 C. 
644, 648. The wording of the present section is wide enough to cover 
cases that are barred by any express enactment as well as those barred 
by implication. 

“ Subject to the provisions herein contained.” — The expression refers 
to the provisions contained in this Code, sec sections 10, 11, 12, 13, 47, 
66. 83, 84, 86, 01, 02, etc. 

** Jurisdiction.” — The word jurisdiction means the power or authority 
to hear and determine judicially a suit or other proceeding. There are 
different kinds of jurisdiction, viz , (1) local or territorial, (2) pecuniary, 
(8) as regards subject-matter, (4) ns regards parties As to local or terri- 
torial jurisdiction, see sections 16-20) ns to pecuniary jurisdiction, see 
sections 6 and 15 and the Civil Courts Acts of the different provinces, men- 
tioned under section 15; as regards subject matter, the ordinary civil 
Courts have jurisdiction over the subject-matter of the various kinds of 
suits mentioned in sections 16, 17 and 19, with the exception of certain 
classes of suits triable exclusively by the Provincial and Presidency S. C. 
Courts, which have limited jurisdiction of an exclusive character over 
certain subject-matters. As regards parties, all persons of whatever 
nationality whether Europeans or Americans are amenable to the Civil 
Courts, and neither of them are excepted (ns in Criminal Cases) from the 
jurisdiction of the Civil Courts. Before the year 1850, native Judges were 
incompetent to trj' civil suits against Europeans and Americans, but that 
restriction hai been removed since the passing of the Civil Procedure Code 
of 1859. 

The jurisdiction of Courts under s 9 depends, upon the allegations 
made in the plaint and not upon those \\hicli may ultimately be found 
true. The allegations may, after the trial of the suit, be held to be un- 
founded and in that case" the suit would be dismissed — not because the 
Court had no jurisdiction, but because (he allegations on which it was based 
were found to be untrue. At the aarae time the Court would have no 
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A suit is not of u civil nuture, whero the only question or the principal 
question to be determined relates to religious rites or ceremonies or to 
caste questions. But where, for the determination of any right to pny pro- 
perty or to any office, a question relating to religious rites o! ceremonies or 
a caste question incidentally arise, in other words, whore the substantive 
question for detennination''in a suit relates to' any right to property 'or to 
any office, and any religious or caste question is merely subsidiaty to it, 
it is a suit of a civil nature; Lalji v.-Walji, 19 B. 507: Pragji v. Qovind, 
11 B. 634. The explanation to this section embotlies the above principle and 
states that a suit is a suit of a civil nature if the principal question involved 
in it relates to a civil nght. The mere fact that the determination of such 
a question depends entirely on the decision of caste questions or questions 
as to religious rites or ceremonies docs not take the suit out of the category 
of suits of a civil nature. 

*' Suit In which the right to property or to an office Is contested,” etc. 
Explanation clause to this seotlon.^^The explanation attached to this sec- 
tion lays down that a suit in which the right to any property or to an office 
is contested, is a suit of a civil nature, although such right may entirely 
depend on the determination of questions as to religious rites or cere- 
monies. In other words, where the principal question for determination 
in a’ suit relates to any right to any property or to any office, for the 
determination of which a subsidiary question as to religious rites or cere- 
monies incidentally arise, still it is a suit of a civil nature. 

” Property.” — ^The word “ property ” here evidently refers to pro 
petty dedicated for religious or caste purposes. 

” Office.” — The word “ office ” here refers to religious office, as that 
of a pujari, puTohitt or priest in a temple. The right to an ” office ” is a 
right of a civil nature. It follows therefore that suits in which the prin- 
cipal question relates to the right to an office are suits of a civil nature, 
altliough the right claimed may depend on the decision of caste questions 
or ^ questions as to religions rites or ceremonies. — Krishnasami v. 
/irtV/inaniackarT/ar, 5 M 313 

** Religious rites or ceremonies.”— The expression means, the for- 
malities and acts of which the observance is enjoined by any particular 
religion. The word " religious ” means ecclesiastical or spiritual as opposed 
to secular or temporal. A eiiit is not cognizable in a civil court where 
the siihj'ect of the plaintiff’s claim is confined exclusively to rights in reli- 
gious ceremonies \rithout n claim to any office or any emolument. 

If the right litigated is a right to worship, it is a civil right and nobody 
can prevent a worshipper from going to the temple and worshipping the 
deity. Secondly, where the rfaini is made to office and emoluments, 
however, insignificant the emoluments may be, the plaintiff is entitled to 
seek tlie aid of the Court to have his right established. Tliirdly, where a 
rifjlif /ia» been acquired or exercised hereditarily for performing certain 
festh'dls in the temple and tvliere such right is negatived, the person whose 
rights li.ave been so infringed, is entitled to ask the Court to have that right 
^leclared in his favour; Aadirreft/ Chetty v A’an/undayar, ,3 h. W. .'512: 
35 I. C. 83 (82 A. .527, 10 M. G2. 11 M. 4.^>0 referred to ; 28 M 23, 7 M. 91. 
distingtiished). 

The protection of the law in religious matters is confined to the protec- 
tion of religious propertj or ndigious office. The Court will not decide 
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A civil suit lies against the proceedings of a Ifagistrate ordering the 
removal of an encroachment not treated as a local nuisance. — ^dnund 
ChundcTV. Rohho Tarun, 2 W. K. 287, 

A suit to set aside an order by a Magistrate relating to nuisances, or to 
restrain him from carrying such order into effect, is not maintainable.-— 
I7/aIamoyi v, Chandra Kumar, 4 B. L. B. (F. B.) 24 : 12 W. B, 18- 
See Bulahi V. Secy, of State, 31 All. 371; 0 A. L. J. 4r.8. 

No suit to set aside Magistrate’s order declaring a certain river to be a 
public thoroughfare, is maintainable without direct proof of plaintiff b hue 
to exclusive possession of the right of water claimed. — Jinm KrUto v. fuiioo 
18 W. E. 284. 

A suit for recovery of possession under sec. 9 of Act I of 1877, main- 
tainable after an award of Criminal Court under sec, 145 of the Cn r. 
Code. — Chyton v. Brojo Kanio, 20 W. R. 12, and f^ayappa v. 
Bndrtiddm, 26 Bom. S.'iS But see Moorr v. Monoranjan, 12 0. W. N. dwo, 
7 O. L. J. 547. 

Suit to Recover Duties, Abwabs, and other Customary Payments when 
Not Maintainable. — A suit for recovery of abjuabs existing before the time 
of the permanent settlement, but not consolidated with the rent is not mam- 
tamable, although tliev had been paid for a period of unknown ' length- 
Tilnkdhari v. Chulhati Maton, 17 Cal. 131 (P. C.) 11 Cal. Ha. 

affirmed). Followed in Badha Prosad t. Bal Komar, 17 Cdl. 7^ (F- 
(15 Cal. 828, overruled). Distinguished in Assanulla v. T/rf/iabaaiai, 22 Cs - 
680, in which Chowkidari tax payable by a putnidar under putpi settle- 
ment has been held recoverable. Followed in Aiultja Chum v. TuUi D(t^> 

2 C. W. N. 543, and in Krishna Chundra v. Sushila Soondury, 26 Cal- 611- 

3 C. W. N. 608, see also 31 Cal. 834, and 13 C. L, J. 148; 11 C. W. 

20 . 

Abujflbs are not recoverable from a permanent tenure-holder under a 
lease created before the B. T. Act came into operation.— -A pama v, Kasam 
AU, 10 C. W. N. 527: 4 G. L. J. 527. 

A sum collected by a tahsildar as puravibhka considered as an illegal 
cess and therefore not recoverable in a suit. — Nobin v, Oooroo Gobitia. 

Nogendra Bala v. G^iiru Doyal, 80 Cal. 1011; 7 

W. N, 535. 


An agrppment to pay a tax prohibited by an Act of the Legislature can- 
not be enforced —Goswami Shri Purush Otamji v. Robb, 8 Bom. 398. 

zf "’^11 J*® the Civ*il,^Court to try the question whether 

Kttlkarm^ is entitled to receive perquisites from his ryot. — Vishnu dian v- 
Ganu Tnmbaki, 12 Bom. 278. ' 

mr 1 Recover Duties, Abwabs and other Customary Payments when 

maintainable — A claim for legal due or cess arising out of his privilege o* 
days is maintainable. — Hutrisk v Goval Barooyt, 
3 W. R. Act X, 158. - , ^ 


Pujan Kharach or expense for a Pufa agreed to be paid in excess of 
the rent is an rtbir.sb and cannot be enforced.— Nurendm Aw war v. Oora’ 
rbond, 3 O. L J. 391; 33 Cal, 683. (4 Cal. 576, referred to). A contract 

b> ^^Iuch a tenant undertakes to pay the whole road-cess is not 


See, 9.] 
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Suit for Interference with Temple Property, — ^Remo\al or alteration of 
natnams or religious marks in a temple amounts to an interference with 
properly and will be a ground for action in a Civil Court; KriaRnasami v. 
Samaravi, 30 M. 158: 17 M. L. J. 1::2 M. L: T. 69. 

Suits Telsting Purely to Religious Rights or Ceremonies are Not Suits 
of a CIyII Nature. — ^The Court will not decide mere questions of religious 
rite? or ceremonies nor will it' pronounce on any religious doctrine unless 
it is necessary to do so in order to determine rights to property; Advobate- 
Oencral of Bombay v. Yusuf AUi, 24 Bom. L.,R. 1060; Lolcenath v. Daso- 
rathi,'S2 C. 1072, 10 C. W. N. 505; Fesadcu v. Vamnajt, 5 B. 80. A right 
to cite sacred texts in a temple is a matter of ritual or ceremony in a reli* 
gious matter with which a Civil Court has nothing to do. — Subbaraya v. 
Venbaiachartar, 28 Mad. 23. So is a right to parade bullocks on certain 
days, Bama v. Sbwram, 6 B 116; or to compel pujaris to adorn an idol 
at certain seasons, T'nsufier v. Vamnafi,' 5 B. 80; or to instal it in a 
particular temple instead of in another, Lohcnatli v Dasarathi, 32 C. 
1072: 10 C. \V. N. 505. 

The question whether an individual may repeat any particular nianiTam 
or portion of the prabandhatn is one not for the Civil Courts to, decide; 
Thiruvengadachariar v. Krishnaswami, (1915) M. W, N. 281 ; 28 I. C. 

A suit by dancing girls for declaration of their exclusive right to attend 
ftt the religious services in a temple will not lie — Chtana Umaji v, Tegarai 
Chetti, 1 Mad. 168. Distinguished in Kamalam v. Sadagopa Sami, 1 5lad. 
358. Eefd. to in 19 Mod. 127. 

Suits Involving Purely Caste Questions are Not Suits of a Civil 
Nature. — ^The term " Caste ” may be defined to be a combination of a 
number of persons governed by a body of usages which differentiate them 
from others. These usages may refer to social, or religious observances, to 
drink, food, ceremonial, pollution, occupation or marriage Some of these 
usages may be common to others also The caste is invariably known by 
a distinctive name for identification; it lias its own rules for internal manage- 
ment and has also got power of exclusion, Muihusami v. Masilamani, 
33 M. 342 : 20 M. L. J. 49; 7 M. L. T. 17, The term is not necessarily 
confined to Hindus; /fbdi/2 Kadir v. Dliariua, 20 B. 190. 

In order to determine wiiether or not a question is a caste question and 
u hat matters relating to caste property and affairs are beyond the jurisdic- 
tion of Civil Courts, the test which ought to be applied is: “Would the 
Court's taking cognizance of the matter in dispute be an interference with 
the autonomy of the caslo? ” If the Court's taking cognizance amounts to 
an interference with the autonomy of the caste, the question is a purely 
caste question and no Civil Court has jurisdiction to entertain it; Moran v. 
Saha, 6 B. 725. 

“ dutonomg of the caste " means that where rights to property are 
not involved, all matters of internal management must be left to the 
decision o! the caste. Courts will not interfere ubere the rules of the caste 
make special provision of the question in dispute Where there is a question 
iH'tween tho caste and the section of the caste, it is outside the jurisdiction 
of the Court; Jrtfiahai v. Chavsey, 3-1 B. 407, 487: 4 I. C. icfc; Appaya 
V. Padappa, 23 B. 122, ISO. 



66 


CODE OF CrVIL PROCEDURE 


(Sec. 9. 


Snies Eelatlng to Feiry B16hU.-A f“'‘ 

Collector of Shahbad, 15 W. II. 132. 

A suit to restrain a person from running 
spot where plaintiff’s ferry plies for hire, is set up so 

Singh V. Lelanund Singh, 4 Cal. 100; A 

as to interfere with the piopnetar>' rights ^MonL 18 W. B. 281. 

Narendro, 22 W. E. 269, and Kishoree v. GoUol Monee, in 
See also l^ityahari v. Dunne, 18 Cal. 652. 


A right of establishing a private ferry and 
in British India , — Parnieshari Proshad v. Mahomed Syud, o 


li. R. 604. . . t 

A suit for compensation for resumption of fer^’ 630: 

maintainable.— CoHec/or of Pubna v- Joma Nath. B. B. B. bup. ^ 

7 W. R. 191. Approved in 8 Cal. 260. Eefd. to m 26 AU. 

Bom. 574, . . .. 

Suits relating to Fishery Rights.— A «uH for damages and mjun^^ 
to restrain illegal interference with the plamti2 s nght to ^n m 
maintainable . — Baban Mayacha v. Nagu Shravucha, 2 Bom. iv 
Satcowri v. Secy, of State, 22 Cal. 252. ^ 

A right of fishing in a navigable river is not aSected ^ Co-, 

river having merely changed its course . — Tanni Charn v. iV“t 
17 Cal. 763. If a navigable river shifts its course leaving .’fi,i,erYUi 
sheets of water, in its old bed, the grantee of the exclusive ® ^jj^se 
the river retains that right over such lakes, dahas, etc., so lO & /^jje 
... rr ..'i-i. .1 of nil seasons 


latter remain m communication with the main channel at all se^ons o ^ 
year. — Hem Chandra v Jagadindranath, 9 C. W. N. 934: 2 C. B. 


Although there may not be any express grant, a 


navigable river running through land permanently settled with the p ^ 
mav still be presumed in their favour, as included in the settlemen 

/^T. « 


Cftl. 


lone continued user of such right . — Sarat Chandro v. Kalararn, 
c nj. n T,» OQ r.o] fiRt 15 C. 


1339. See also Mhoij Churn v. Diaarka Nath, 39^Cal.^5-^; P- C- 


972; Sn'nath v. Dinabandhu, 20 C. L. J. 385 P. C. ; 42 Cal. 

18 C. W. N. 1217 P, C. (11 Cal. 434 approved). ^ 

One who has a right of fishery in a public navigable river is 

such right also in a channel which is connected with it like 

river system and flows in the bed from which the river has sbifteo. 
Jogendra Narain v. M. M. Crawford, 2 0. L. J. 569: 32 Cal. IWi- 
Ishan V, Vpendra. 12 0. W. N. 559. But the right of fishery m 
tidal and non-navigable river is dependent on and incidental to 
ship of the soil or bed of the river. When, therefore, such a jjg{n£ 

and gradual sifting, encroached on a neighbouring estate, th® „;red ^ 
owner of such right lost and the neighbouring proprietor 
over such portion of the river as covered a bed owned by the 
proprietor. Narendra v. Nripendra, 4 C. L. J. 61 : 10 C. W. W* ® 


A suit lor the possession of a right to fish in a hhal, the 
does not belong to plaintifi, is not maintainable under section 9 of tne v , 
fic Belief Act, I of 1877,— Wofabar v. Kubir 18 Cal. 80, and Fodh« •»« 


y. Qout Mohun^ 19 Cal. 544 (P. B.). 


Sec. 9. 1 JURISDICTION AND REs JUDICATA 

Questions -relating '-to ’Expulsion from’’ Caste arel Suits of a^'CIill 
Nature. — A suit will lie for a declaration that the plaintiff is entitled to be 
re-admitted into the Caste and also for damages for expulsion from tlie 
Caste; Jagannath v. /I frail, 21 C. -163. To entitle the plaintiff to a decree for 
damages in such a case, it must be shown that the excommunication is 
v^ngful.and in such cases. ,tho^ourt will enquire into,, the validity .of > the 
sentence of 'excommunication/ Excommunication is' wrongful, if a member 
is expelled from the caste without opportunity of explanation being , offered 
to him . — Appaya v. Padappa, 23 B. 122; Keshavlal v,,Bai Girja, 24 B. 13, 
22-23;’ Vallabha v. Madhusudana, 12 51. 495; Qanapalhi v. Bharaii, 1*7 
51. 222. ' It is also wrongful, if a member is expelled for an alleged breach 
of a catse rule which ho has not brohen; Krishnasami v. Viraaami, 10 51. 
133. 

A suit for damages for exclusion from a temple and excommunication 
from society on account of widow marriage, and also for injunction to 
restrain the defendant from interfering with plaintiff’s right to enter the 
temple, is maintainable . — V erikalachalapati v. Subharat/fldu, 13 5Iad. 293. 
(L. B. 6 5Iad. 381 referred to). See also Appaya v. Padappa, 23 Bo'm. 122 
ind Vppangala v. Bedradt. 7 51. L. T. 190: 5 Ind. Cas. 5. 

No suit for damages is maintainable for excommunication from society 
on account of infringement of caste-rules. — Raghunath v. Janardhan, 15 
Bom. 599. See also Joy Chunder v. Ram Churn, 6 W. B 323; SudJiaram 
Patar v. Sudharam, 3 B. L. 11., A. C. 91; Shankara v. Hamma, 2 Bom. 
470; and Gopal Qurairt v. Gurain, 7. W. U. 299. 

In Bombay, a suit for a mere declaration that an excommunication is 
^ invalid, and for restoration to caste does not he, the cognizance of such a 
suit' being expressly barred by Bombay Regulation II of 1827, s. 21; Nathu 
V. Kcshatvji, 26 B. 174: 3 Bom. L. R 718. 

, A suit for exclusion of certain lower Hindu castes from directly drawing 
water from a particular well, which is based upon custom is maintainable; 
Ifartaiqia v. Taitlulmga (1913) 51. W N. 247; 18 Ind. Gas. 979, 

Where the question at issue is not n matter relating to the internal 
administration and affairs of the caste, but to the property of the caste, the 
Civil Court has jurisdiction to entertain such a suit, notwithstanding that 
llicro has been a division of opinion in the caste; Fulchand v. HarilaL 50 B. 
124 : A, I. R. 1926 Bom. 69. 

Suits relating to Caste Property.— Where certain lands had been 
purchased out of their o\s'n funds and for their omi purposes by members 
of a small section of a caste all of whom, excepting one member, subsequent- 
ly seceded from their oum scct’on and joined with the majonty, the lands re- 
maining in the posses'^ion of the one member who Iiad not seceded — a suit 
by n member of the section ubo bad sc''eded against the nu^mber who bad 
not seceded for recovery of possession of the lands will He, notwithstanding 
the fact that in deciding the suit it might be incidentally necessary for the 
Court to inquire into tlio usages and practices of castes and sections of 
castes; Mrlita Jedmlol v. Jowialrnm, 12 B. 225; Pragji v. Gorind, 11 B. 
534; but a claim by the moinbcrs of one division of a caste against the 
. members of the other division for recovery of one-hnlf of tlie caste property 
or its value, docs not ’-c, liecnusc the subject-matter is caste property nn^ 
the claim is not aj^ainst an outsider but against another section of the 
caste; Girdhar v. A'alya, 5 B. 63. j 
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A. suit by tbo o^vner of a house for a perpetual injunction restrainini 
the Municipality from demolishing a latrine in the plaintiff’s house ii 
maintainable in a Civil Court, the object of the suit being to prevent ai 
infringement of the plaintiff’s proprietary rights' by the Municipal Board 
Municipal Board of Perozahad v. Bholanath: A. I. K. 1927 All. 432: lO; 
I. C. 446. 

The Calcutta S. C. Court has jurisdiction to sot aside valuations anc 
assessments made by Commissioners. — The Corporation of Calcnlta v 
Cohe, 6 C. W. N. 480. 

The Chief Judge of the Small Cause Court at Bombay is the tribuna 
to determine questions relating to disputed elections. — Bhatahanfcar Mona- 
bhai V. The Municipal Corporation of Bombay, 81 Bom. 604; OBom. L. B 


Persons living with a particular individual occupying a holding by rcasot 
of some connection with or relation to him, such as sons or servants, would 
not be separately assessable, by reason of possessing, separate incomes, 
and an action for refund of the money paid under protest is maintainable! 
Ambika Churn v Safiah 0/iuntIer, 2 C. W. N. 689. 


A suit for damages is maintainable against a municipality for negUp , 
of the contractors employed by it in digging a trench for laying a drain 
pipe.— Dhondiba Kmhnaji v. The Municipality of Bombay, 17 Bom. 307. 
A suit to recover house-tax and water-tax assessed on school buil^i 


A Buic to recover house-tax and water-tax assessed on school buildmp 
the municipality, as the building was' exclusive J” 
used for charitable niirnnspft « /n. o-i ht-j aa'r guit 


t ------ wiuiiiuipauty, as tuo buiiamg was 

used for charitable purposes.— ]?i3cher v, Tivigg, 21 Mad. 367. Suit to 
AiZlll fflegally realized is maintainable; Rajpuiana Ry. Stores r. 

Ajmere Mumc:pahty, 32 All. 491. 


by the parents of a child killed on account of tbe 
^ m ^ a Municipality in not properly fencing bok® 

c?oal Mumcipality^-Narayan Jefha v. The M-nj; 

Cipai Lorporatwn of Bombay, 16 Bom 2^4 Kpr Rniendra v. Svrut 
Municipality, 33 Bom. 393: 10 Bom. L. R. 948. ^See, however, 28 Bom. 


of an individual tax-payer for an 
Municipality orZlapur22 Bom. eT its funds.-T'o™"” 


mat of n o£ plomtiff's right to vote and Btond oB » »": 

Gu^or, 24 cT 107 ^ mamtainable—Siiabhopat Singh v. Abin 


voting becno^e^ ^ ‘iualified voter himself was debarred f^ 

R. 7 of the BpnLi It to have his name placed in the Register 

man a^ed in l^^umcipal Election Rules-it was held that the Cbs 
the pliSntiff’s rectifying the omission 

the plaintiff huA register under the proviso to B. 1 


the plaintiff har^ hio register under the proviso to B. 1 .„ 


~ .r— »«iu uis remedy by 

AtautHng'^v* 15 orihe BengariVRinfcipari^^ 

57 I. 0 Afontckfollah Municipality, 24 C. W. N, 


JiM' 


certain ^reet iT against a municipality for a declaration tl 

Cipality; The Anhlcsjuar^Af which is lighted and swept by the 
Anklenwar Mumcipahiy v. Rihhav Ghand, 25 Rom, 815. 
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V. Kris^inobJiae, 3 Bom. 232 j and Maro Mahailev v. Anani Dhimaji, 21 
Bom. 821. 

A vaiandar barber has the right to perfonn services .is a ■ barber on 
ceremonial occasions and is entitled to recover customary fees from another 
barber who without any right performs them; Bhagoji Oanu v. Babu Bala, 
44 B. 733, 22 Bom. L. IX. 410: 67 I. '0. 185. 

A suit for a declaration that the plaintiff is entitled to hoist u flag of 
a particular saint and to take the offerings that were made to it and that 
the defendant had no right to interfere and pull it down will lie; Rajah Shah 
V. Htisam Shah, 7 A. L. J. 830: 7 I. C. 314. 

Suit for damages for disturbance of office of village priest against an 
intruder who deprives the plaintiff of the exercise and benehts of that office, 
is maintainable.— Vithal Krishna v. Anant Rant Chandra, 11 Bom. H. C. 
G. 

Civil Courts have jurisdiction to determine the order of pecedence iu 
the distribution of honors in a temple and to protect by an injunction, per- 
sons having a right to the first honors from such right being infringed by 
others who ate entitled to the same honors subsequently. Where a long 
established usage in a temple has determined the rights of particular persons 
to receive the first thtrtham, such usage, will bo followed by Civil Courts 
even though it may be an innovation on any 'prescribed rule of the Hindu 
Shastras; So^na Ballachariar v. Tiruvenkatachari, 16 I. C. 409. 

Where the plaintiff claims heredita*^’ right to officiate eirclusively as a 
priest at the cremative ceremony of all dead bodies brought for funeral to a 
particular place, the suit is one of civil nature; but a claim for declaration 
that the plaintiff is entitled, to the exclusion of all other 1 rah mins of his 
class, to officiate as a priest at the cremation ceremony is not maintainable 
under Hindu Law; Goutmoni v. Chairman of Panihaty Municipality, 12 
C. L. J. 74: 14 C. W. N 1U57. Sec also Sana Devi v. Kakir Chand, 35-A 
412 F. B.; 11 A. L. J. 603. 

Suits for Religious Office to which No Fees are Attached are 

Not Suits of a Civil Nature.— As regards the question whether 

tt suit for a religious office to which no fees are attached will 

lie in a Civil Court, different views have been taken by the 

different High Courts. It has been held by the Calcutta High Court 
that a suit by a person claiming to be entitled to a religious office (musician 
to a «alra) against an intruder for a declaration of the plamtiff’s right to 
the office IS a suit of a civil nature even though no fees or emoluments are 
attached to it. The reason for arriving at this decision was that the right 
claimed in tliis case being m re&jyeci of a religious “ office,” the suit is 
of a civil nature within the meaning of the proviso to s. 9. — Mamat Ram 
w Bapu Ram, 15 C. 169. In Dinanaih v. Pratap, 27 C. 80, wdiere the 
suit was by one member of a family acnmst anotlier for dclaration of a 
bcreditary right to officiate na s/icljaiT at a certain place of worship, it was 
similarly held that the suit w^as maintainable, though in this case also no 
foes were attached to the office. 

The Madras High Conn bus taken a lontnirj view in this mutter and 
lield that a suit for a religious office to which no fees are attached is not 
a suit of a chil nature. This decision was based upon the reasoning that 
a religious office to which no fees are attached is not an ** office ” w* ’ ' 
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Suiik upon Contract in Violation of the Provlelons of the Muhicipal Act. 
—An agreement falling within the scope of section 87 of the Bengal Jluni- 
cipal Act (III of 1884), is invalid if the provisions of the section have not 
been complied with even though partly acted upon. — Chairman, South 
Barrachpore Miinicipality v. Amulya, 84 Cal. 1030: 12 C. W. N. 50. 
See also iRawan Chetty v. Municipal Council of Kunihahonam, 30 Mad. 
290 (27 Bom. 618, followed): Iiama8wa7ny ChetUj v. The Municipal Council, 
Tanjore, 29 Mad. 360; Radha Krishna v. The Municipal Board of Benares, 
27 All. 592 (28 Bom. 66, dissented from). See, however, The Municipal 
Board of Najibabad v. Sheo Naratn, 29 All. 346. 

Glyil Court’s Jurisdiction to Set Aside or Alter Partition Effected by 
the Revenue Authorities when Barred. — Partition of revenue paying estates 
cannot be effected in a Civil Court . — Doorga v. Mohesh, 15 W. R. 242; 
Button V. Brojo, 22 W. R 11 and 383; Damoodur v, Senabutty, 8 W. 
R. 537; 10 0. L. R. 601; Badri v. Bagwant, 8 Cal. 649. Bee also 
Dattatraya v. Mahadaji Parashram, 16 Bom. 628. 

A Civil Court has no jurisdiction to entertain a suit to set aside or 
alter a partition effected by the revenue authorities . — Sarat v. Bur 
Gobindo, 4 Cal. 510, see 20 Cal. 285. 

The proceedings of the Revenue Court declaring the rights of the 
parties and prescribing the mode of effecting partition cannot be interfered 
with by a civil suit disputing its correctness . — Bhola v. Bamdhin, 7 All. 
894, and Ranjit Singh v, Illahi 'Bahsh, 16 All. 520. See also Jagannath 
V. Tirbeni, 31 All. 41 


If a complete private partition is once effected, no subsequent parti- 
tion can take place, except under the conditions mentioned in section 7 
of the Partition Act (V of 1897 B. C ). But where it is found that there 
had been a previous arrangement by which the co-sharers had possession 
of different lands but there had not been a complete partition by vaetes 
and bounds, held that there was no complete partition as contemplated 

ro/tiwcl Ali v. Mussad 

A Civil Court is not competent to adjudicate upon question of title 
partition which might and ought to have bee£ raised in Je 
t Hevenue authorities.— Wat/n* Mai v. Te] 
23 All 291 1? Muhammad Sadig v. Laute 

V TlMa nii ^ 429. overeuled). Distinguished m Mahadeo Prosed 

Punde 28 AllSqit 1 Mohammad Jan v. Sadanad 

fande, 28 All. 394; 3 A. L. J. 43 and Khasay v. Jugla, 28 AU. 432. 

his ? JOint estate for partition and possession of 

a Ci^l isolated piece of land is not maintainable m 

ioinf^ partition without division of revenue, of certain lands held 

paSon^- in/S'S"" ‘5 ®«tates. is a suit for an " imperfect 

Sfraio Sqm* v. Abdul Khalig, 23 Oal. 5l4. 

art also barat Chandra v. Prolash Chandra, 24 Cal. 761. 

,8eQ also cases noted under eeefton S4 and Or. XXVI, rr.‘ IS and U- 
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Dues paid by haggah and shop-keepers to Choirdhm of bazars 'arc in 
the nature of voluntarj’ payments; a suit therefore will uot He for the 
recoverj* of such dues or for a declaration of the right to recover them; 
BaraattT. Ghamom, 29 A. 683. 

A suit for declaration that the plaintiRs are alone entitled to exercise 
haks known as J?a/oi and Kadri and to receive income or emoluments in 
connection with the exercise of those Jtaks, is not a suit of civil nature, 
Sayad Nunuddin v. Ahas, 14 Dom, L. It. 673. 

A Brahmin of Agradani class, who is invited to the Sradh ceremonj 
and acts there, does not thereby acquire a vested interest in the offerings. 
If the performer of the Sradh gives away tlie articles to other ^<7radant 
Brahmins, he has no cause of action against the latter, though he may be 
entitled to remuneration from the person who employed him; Hari Charan 
V. Sasti Charan, 11 C. L. J. 275. ' ■ ' ■ ' > ' - •> ' 

Suits for Secular Office. — Where no remuneration ,is attached to the 
office of the Secretary' of an Association, a suit for a declaration that the 
plaintiff is the honorary secretary of the association and that his dismissal 
from the office was not justified by the rules of the Association is not 
maintainable in a Civil Court; Maharaj Narain v. Shoshi Sehhareswar, 
.37 A. 313:' 13 A. L. J. 45: 29 I. C. 53. 

Suits to Establish Right to Mere Dignity or .Honour are Not Suits of a 
Civil Nature. — A suit for a declaration of a right to receive marks of dis- 
tinction and honour or to establish right to mere dignity unconnected with 
any fees, profits, or emoluments is not maintainable. — Sri Sunkar v. 
Bharati, 3 M. I. A. 198: 6 W. It, (P. C.) 39, Gurkha Association, Simla 
V. Mahomed Umar, 1 Ltih. L. J. 161: 51 I. C 905; Shankara v. Hanma, 
2 B. 470; Gossain Dasa v. Gooroo Das, 16 W. R. 198. The suits in all 
the above cases were not for establishing right to an office but to vindicate 
an alleged honor or dignify attached to an office; but if such honours 
or dignities are inseparably attached to an office by uay of remuneration 
oi as part of its emoluments, a suit for such honours will he m a Civil Court, 
liunga Chariar v. ffungauami, 32 M. 291 . 5 JI. L T. 33 

\yhere honours arc not attached to any office m the temple, no suit 

will lie to establish the same — where the Jionour is a thing which is con- 

Bidcred a part of the ritual us necessary to fit tlie recipient spiritually to 
pcrfonii the duties of liis office, it may be held to be indissolubly attached 
to the office. — Athan v. Elayavalli (1913) M. W. N. 289 : 13 51. L, T. 240. 

A suit for a declaration of title to a sf anom where no properties are 
attached to the afanom is a suit relating to a mere dignity and therefore not 
maintainable; .Umidoc/irri v. 5/urufachcri, 10 I. C. 110: (1911), 1 51. W. N. 

The claim by a jicrsoii that he as a Jagadguru is entitled to be 
carried in procession through a public street in a cross palanquin as a 
religious dignity and privilege is not a suit of a civil nature, Andamisicami 
V. ToJadurdmi, 23 Botn. 1*. R 75. 45 B 590 00 I C. 907; Sri Sunkur 
V. liharali, 3 M. I. A. 193: 0 W. R. 39 P. C 

A suit ^\iU not he for a declaration that the plaintiff as the spiritual 

leader is entitled to recei\o certain honours and emoluments due to his 
rank from the wardens of the Pagoda on the occasion of certain annual 
festivals because the duty of individuals to submit to and perform certain 
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against the Zemindar for recognition of fiis transfer is not maintainaWe.— 
Rahhal v. Umapada, 18 0. W, N. 629. 

A suit by a transferee of a permanent transferable tenure to have his 
name registered in the sh crista of the zemindar in the place of that of 
his vendor is cognizable by the Civil Courts.'^Madhtih Chunder v. HUh, 
1. B. L. R. 176; 10 Vt. R. 197. But the transferee of an occupancy 
holding transferable by custom cannot maintain a suit for registration of 
hia name in the landlord’s shcrista by expunging that of his vendor; he 
can maintain a suit for declaration of his right. — Amhiho Pershad v. 
Chowdn Keshri Sahai, 24 Cal. 642; Moti Lai v. Sheik Omar Ali, 3 0. W. N. 
19: 27 Cal. 545 and 2 C. W. N. (S. N.) 181. See also Japat Taw v. 
Daulati, 37 Cal. 75: 13 C. W. N. 1110 and 10 C. W. N. 176: 4 G. L. J. 
68; 19 Bom. 43. 

Civil Court’s Jurisdiction under the Land Registration Act.— The Civil 
Courts have no jurisdiction to reverse the order of Revenue Courts regard- 
ing the registration of name of any person. The Civil Courts can only 
declare the title of an individual or give him a decree for possession, and 
then the registration oflacers would proceed to amend their registers accord- 
ingly. — Omrunissa Bibee v. Dilwar Ally, 10 Cal. 350, fol. in 26 Cal. 
845. See also 9 C. L. J. 91: 11 C. IV. N. 152, and Jugut Shobbun v. 
Btnud Ohunder, 9 Cal. 925. 


A Civil Court has no jurisdiction to pass an order w’hicli would bring 
about a reconsideration of the order passed by the revenue authorities 
under the Land Registration Act (VII of 1876 B. C.) regarding the 
registration of the name of the plaintiff, as eo-trustee with that of 
another —Chhattrapat Singh v. Maharaj Bahadur, 7 C. L. J. 395 P. C. 


Civil and Revenue Court’s Jurisdiction in Special Cases.— The Civil 
Courts have jurisdiction to entertain a suit to compel the Collector to 
register and assess land transferred in accordance with Madras Begulatie® 
XXV of 1892.— Ponnusorny Teuar v. Collector of Madura, 3 Mad. 35. 

Pmality of the Commissioner’s order under sec. 61 of the ViUage 
Chow^dar s Act (VI of 1870 B. C.). does not affect the jurisdiction of tbe 
Civil Courts to decide the question of title to the property . — Htra hel 
Prematnoyee, 2 C. L. J-. 306. Sec also Saradindu v. Benode. 18 C. W. N. 
143. 


In a suit by the plaintiff to recover money from the defendant on tl*® 
a property having been wTongfuIly attached to rcab^ 
arrears of Government revenue due from the defendant, he, (the plaintiff 
Thn P.vnr" n property, paid the arrears of revenue held, that 

p entertain the suit.— Tnfsa Kunxear v. 

Jogeehar Prasad, 28 All. 663 : A L J. 372. 

Courts have no jurisdiction in respect of claims against the 
account of moms, that is, claims referring to total ot 
I' payment of Government Revenue.— in ^ 

lion! 649 ^ Irapabin v. Apashaheb. I6 

I^eUef Aet. XV of 1871, does not bar the 
loviwl Court of a suit to recover tho amount improjicrfy 

loMCd ns rent of rent-free land and to obtain a declaration that such lafld 
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constitute a bar to a regular suit. For instance, the speedy and summary 
remedy given to a claimant under Or. XXI, r. 58, C. P. Code does not 
prevent him from instituting u regular suit for establishing his right to 
the properly claimed tinder Or. XXI, r, 63. ' Similarly, Or. XXI, r. 95, 
C. P. Cods though providing a summaiy remedy to a purchaser at an 
execution sale, does not debar him from bringing a regular suit against 
the judgment-debtor to recover possession, fCfsfiori v. Chandra, 14 C_. 644. 
It should also be remembered tliat the jurisdiction of a Civil Court is not 
excluded unless the cognizance of the entire suit as brought is barred. Where 
some of the claims in the suit were not cognizable by Civil Courts, the decree 
was restricted to the claims which were cognizable, Antu v. Ghulam, 6 A. 
110. See also Abtdunnisaa v. Jamal, (1897) A. W. N. 205. 

The general power vested in the Courts under section 9 of the C. P. 
Code to entertain all suits of a civil nature, excepting suits of which cog- 
nizance is barred by any enactment, does not carry with it the genera! 
power of making declarations except in so far as such power is expressly 
conferred by Statute; Bai Shri Vahiulca v. Agarsingi, 34 Bom. 676; 12 
Bom. 1.. R. 697. 


No suit against landholders of Chota Nagpur in respect of debts and 
liabilities to which they were subject, or ^vith which their property was 
charged is maintainable; the jurisdiction of the Civil Court is barred by the 
Acts (VI of 1876 and V of 1884 ). — Kameahar Praaad v. BhiUan Narayan, 
20 Cai. 00. 


A suit by a Hindu father to recover possession of his minor son, alleged 
to have been illegally detained bj the defendant, is barred by Act IX of 
1861. — S/mm Lai v. Bindo, 20 All. 594, But see Krishna v. Jieade, 9 Mad. 
31; Sharif a v. Munchhan, 25 Bom. 574. 


A suit for declaration that the election of the defendant as additional 
member of the Supreme Council was void and for injunction restraining the 
defendant from oxercibiug powers and functions as non-oflicial member is 
not maintainable; Bhupendra v. Ttaniit Singh, 41 Cal. 384 ; 20 Ind, Cas 
070. 

A suit concerning a mutter, which w'as the subject of an application 
made under s. 105 of the B T. Act, is barred bj’ the provisions of section 
109 of that Act; Sheodhani v. Beni Perahad, 16 C. L. J. 67. 


Under s. 106 of the B. T. Act, a Civil Court is precluded from enter- 
taining a suit in respect of any matter decided under that section; Jogendra 
V. Krishna, 85 Cab 1013; 12 C. W. N. 1032: 8 C. L. J. 322. 

** Impliedly barred,’*—" Impliedly barred ” means barred by general 
principles of law ^ - - - policy, etc., and refers 

to Buits which re etc. For instance, no 

suit will lie lor . for acts done in good 

faith in the discharge of his judicial functions within tlie limits of his juriH- 
diction (2 M. I. A. 203. 1 A 280, 2 M 806, 7 H. L H. 44{\ 16 W. It. Kl, 

12 All, UTi, 39 C. O.Vl 1‘. C , 16 C. \V. N'. 86.",), similarB, no fUiit is main- 
tainable against the Government for disimscal of its sen-nnl for misconduct 
(27 B, IRt; 33 C. 069, 18 C. W. N IOC: 17 C. B. J. 75. 81 B 80, 114; 

13 C. L. J. 357; 15 C. W. N 486; 34 C. 803. 11 C. W. X. 8jl). Suits that 
are impliodU barred bv tlie general principles of equity and common law 
or on grounds of public polioj, morality or decency or because they 
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rent, under tbe provisions of tbo N. W. V. Rent Act (XII of 1811).— 
Shankar Sahai v. Dtn Dial, 12 All. 409. 

A Civil Court has no jurisdiction to entertain n suit, the decision of 
whicli necessarily involves the determination of tbe class of tenancy of one 
or other of the parties to it. — Sakina liibi v. Swaraih Rat, 16 All. 115. 

No suit will lie against u landlord in a Civil Court for tbe wrongful dis- 
possession of a tenant from a bolding to which Act XII of 1831 applies— 
Toraput Ojha v. Ratan, 15 All. 887. Tbe principle of this decision 
is adirmed in Shco Narain v. Panneahar Rat, 18 All. 270. 

Where a dispute arises between rival claimants to a tenancy, tbe ques- 
tion of title to the tenancy is a question cognizable by a Civil Court. — 
Jaggannath v. Ajodhya, SS’AII. 14 : 10 A. L. J. 108. 

A suit by a Zemindar to eject as trespassers persons who claimed to be 
mortgagors of an occupancy tenant, such tenant having died without heir 
before suit, is cognizable by a Civil Court.— iVa/iobir Kandtt v. 5b« 
Parsad, IG All. 325. (15 All 115 distinguished). 

^ A suit by a landlord to eject as a trespasser, a person who claimed to be 
entitled to succeed to the bolding of a deceased occupancy tenant, and who 
obtained mutation of names in his favour, and also got possession of tbe 
holding IS maintainable in a Civil Court; Barn Mai v. Naidar, 23 Alb 360, 
See also Natdar v. Baru Mai, 24 Alb 153. But see Subarani v. Bhagvean 
Khan, 19 All. 101. 


^ A suit by a iambardnr for arrears of land-revenue payable by the pro- 
prietors against several defendants, of whom some were co-sharers ano 
other mortgagees m possession, is not cognizable by a Civil Court.- 
Lachman Swgh v. Ohashi, 16 All. 187. (3 AU. 144 referred to). 

M maintenance of possession as tenants at 

nnl^n ^ ^ that tile Settlement Sheer bad entered the defend- 

sSlfnlv of the holding and had entered the plaintiffs 

simply ns mortgagees, la not cognizable by the Civil Courts.— 

™10 452. ‘o in Dnkhna Kunwar v. VnUr 

11,0 “ “'’’■‘sago deed, the mortgagee granted a Icasa ol 

eUrrnte's 

his tonfnu^o to entertain a suit by a landlord against 
by tbem and the execLion of muchulla$. 

iLnavTar v vXr f «»ff“t’anac/mn. 13 Mad. 861. See also 

Rainail’^C/ictti, IvVad. L Sattappa Pdlai v. 


A suit - 
Civil Courts 


irts° l?afa nT r ^ Pasture rent is coguizable only by 

ins im/a of T enkatagm v. Aggapareddi, 88 Mad. 733. 

11 of th^Mad^ a f^^ah'dity of a sale of a holding under s- 
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See also cases noted under section 70. 

'Suits Imrolirlng Political Questions.— The Courts of British India are 
competent to determine the title to property belonging to a Native State 
and situated within their jurisdiction, although a political ouestion is in- 
volved.— Ned Kmto V. Beer Chandra, 12 M. 1. A 523. But Courts should 
decline jurisdiction where the real purpose of the litigation is to settle the 
right of succession to the Raj and the right to property is only contingent; 
Samarendra v. Birendra, 12 C. W. N. 777. 

The question to whom a jaigir shall be granted upon the death of its 
holder is one which belongs exclusively to the Government to be deter- 
mined upon political considerations; and it is not uithin the competence 
of any legal tribunal to review the decision. — Sultan v. Ajmodin, 17 B. 431 

f*- C- . » . . 

Suit for Damages Against Public Officers when Not Maintainable.— 
No action for damages will lie against a judicial officer for ncts^ done in 
good faith in the discharge of his judicial functions unthin the limits of his 
jurisdiction. — Colder v, Balket, 2 M. I. A. 293; Meghraj v. Zakir Husain, 
1 All. 280; Paranhussam v. Stuart, ■ 2 Mad. 896; Collector^ of 
Hoogly v. Tarack Nath, 7 B. L. R. 449: 16 W. R. 63; Teyen .v. Rant Lai, 
12 All. 115. See Clarke v. Btojendra Kishore, 39 Cal. 953-1 . C.; 16 C. W. 
N. 865: 16 C L. J. 231 10 A L J. 193 : 14 Bom. L. R. 717 : 22 M. L. J. 
32. reversing 86 Cal. 433- 13 C W. N. 458: 9 C, L J. 298. , , 

An action for defamation cannot be maintained against a Judge for 
Words used by him whilst trying a cause in Court, even though such words 
are alleged to be false, malicious and without reasonable cause .- — Raman 
Nayar v. Suhramanya, 17 Mad. 87,(10 Mad. 28, referred to). Refd. to in 
81 Mad. 400. ^ .v L , . ' _ ^ . 

A Judge cannot be piosccutcd for using insulting and defamatory 
language towards a pleader m the course of the trial of a oase. — Nando hal 
V. Miffcr, 26 Cal 852: 3 p. W. N. 539. (7 Bom. 61; 2 Bom. 481. approved; 
9 Mad. 430, dis«5entcd from). ‘ ‘ 

A subordinate Government Officer made a report to his superior con- 
taining imputations defamatory of the plaintiff., In an action for libel 
against the ‘defendant : Held, that the defendant was not liable, ns his 
communication was protected by privilege. — Narasimha v. Bahcant, 27 
Bom. 585. 

Salt for Damages Against Public Officers when Maintainable.— A suit 
for damages will lie against a judicial officer when he acts illegally, without 
due care and attention, and beyond the limits of Ilia jurisdiction.— Vinai/nt 
Diaal^nr v. Rui /feljn, 8 Bom. H. C. 36: IVuVafa Shrin/ra* v. Armstrong, 
3 Bom. n. C. 47; PiNioba iSalhart v. CorgeJd, 3 Bom.«IT. C. il; Reg. v.'Daf- 
aiibram. 2 Bom. II. C. 407; j4«5h timer v. fCeshac Valad, 4 Bom. II. C. 
150; na^tinanda Rnr v 6 Jfnd. H. C. 423; Se*h<it;ti;an^rtr v, 

Rnphunollift, 5 Mad. II. C. 345,“ Chunder Narain v. Briio Bulluc, 
14 B, L. R. 254; 21 W. R. 391 (affirming 21 W. R, 126); Ammiappa 
V. Mahomed Mustafa, 2 Mad. H. C. 443; Collector of Sea Customs 
T. Punnlflr Chif/iabarani, 1 IMnd. 89; Sinrfatr v. Broughton. 9 
Cal. 341 (P. C.); 13 G. B U. 185; Gtri/athanlrnr v. Gopaljf, BO Bom. 241* 
7 Bom. L, R. 951; 10 M. B. J. 232. 


( 


76 


CODE o? clviL Procedure 


ls«.§. 


was vitiated by a material irregularity leading to substantial injury. Mcaa- 
ing of the word " final *’ in section 19, 'Bengal Act I of 1806, explaioed.— 
Ram Taralc v. Diltoar Ali, 29 Cal. 78, F. B.; 5 C, W. N. 521. (28 Cal 
641, and 14 Cal. 1, overruled); See also Ram Torah v. Mo$ahebalit 29 Cal 
94: 6 C. N. 246; ChuadcT Kumor v. Secretary of State, 27 Cal 608; 
4 C, W. N, 586; Janhi v. Ramgolam, 28 Col. 813: 6 C. W. K. 331; 
llfaton<^mi v. Oirish, 50 Cal. 619 : 7 C. W, N. 433 and 33 Col 451 : 10 G. 
W. N.‘ 347. j 

A suit to set aside a certificate sale, where the certificate decree was 
satisfied and no sum was due, is maintainable; 'Nandan Mtascr v. HoraWi 
Narain, 14 C. W. N. 607; 11 C. L. J. 266. See also JanuUhan v. PosMm. 
37 Cal. 107; 13 0. \V. N. 710: 11 C. L. J. 254. 

A suit to set aside a certificate sale on the ground of fraud is not barred 
by sec. 47 of the C. P. Code; Raghubum Sahai v. Fulhuwari, 1 0. B. 4 , 
642; 32 Cal. 1130. See olso Srinath v. Bhhan Chandra, 2 C. B. J. 504. 
But see Barhmadeo Narayan v. Bibi Rasul Bandi, 32 Cal. 691, where 
has been held that sec. 47 of the C. P. Cods is applicable in its entirety to 
proceedings m execution of a certificate and a separate suit to set aside * 
certificate sale is not maintainable. See also Umed Alt v. Bailahehmi, 10 
C. W. N. 130. 

Cl«n Court’s Jurisdiction to Set Aside Putnl Sales and Sales undw 
Rent Aot.— The heirs of patnidar, though unregisterd, can maintain a suit 
to set aside patnt sale; Chundcr Pershad v. Subhadra, 12 Gal. 622; see 
Joy Krishna v. Sarfannesa, 15 Cal. 345. One of several co-owners of a 
potm taluk can alone maintain suit to set aside the sale; Gaudadhar y- 
Abdtil Aziz, 14 C. W. N. 128. An under-tenure bolder can also maintain 
a suit; Annada v. Erskine, 12 B. L. E. 372: 12 W. K. 68. See also Bnj 
Kumar v. Dkanugdhari, 10 C. W. N. 976. 

A pafni sale can be set aside by the Civil Court on the ground of 
irregularity m publishing notice of sale; see 9 Cal 619- 19 Csl 703; 32 CM- 
953 : 11 C. W. N. 723 and 729. 


A suit to recover the deficiency for which the defaulting purchaser is 
made answerable under section 9 of Reg. VIII of 1819 is maintainable » 
Civil Court.— Bophu Ram v. Moheah Chunder, 7 C. W. N. 111. 

No suit lies to set aside an order of a Court refusing to set aside a sale 
held under section 174 of the Bengal Tenancy Act (VIII of 1885).— 
laso Koer v. Kaghu Rath, 18 Cal. 481. ^ 

Trihnnai^^rf^? Interfere with the Decision of Special 

Statute.— Where the duty of deciding upon dispujes 
I a tribunal constituted 

hfiJn ti constituted must act in good faith and fairfl 

thf same^D n-f before coming to a decision. The tribunal must act ^ 

^ and With the same responsibility as a Court of Justice. ^ 
dccisfon is fiSra^.1* m" due and proper mquiry,.tben the 

But if the dpnici”^ * jurisdiction of the ordinary Civil Court is barred- 
Sie enqui^ and without heanog 

0 a^siS r;t to protect the righlt^ 

of ^ taken away.and the decision is no har^Ganesh x. Beep 

1 B 27 P r*. 00 B 27: 49 I. C. -427 (28 B. 814; 15 Bom- 

«. 27 P, 0.; 29 B. 480; 25 3.-812; 12 M. 105, referred to). 
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Suit to recovery moiety of two villages granted os Jaghir\ Held that, as 
the original grant was not of the freehold or full ownership in the soil, the 
suit w’us barred by section 4 of the Pensions Act, 1871 —* /fantff v. Suhho, 
II Mad. GS. 

Saits Not Barred by the Pensions Act. — The right to hold land is a 
right distinct from the right to money or i-eveiiue. The right to hold land, 
even though it be not as proprietor of the soil, is incontestably one of which 
the Civil Courts can take cognizance, if not barred by statutory provision. — 
Balvant V. Secy, of State, 29 Bom. 480: 7 Bom. L. R. 497 

A suit for maintenance-allow'ance under an agreement by which claim 
to pension and other properties is relinquished is not a suit relating to 
pension and is cognizable by Civil Courts. — Baja Venkatanarasimha v. 
Raja LaliShminarasamvirt, SO Mad. 266: 17 M. L. J. 189, 

Where the object of the endowment was to provide for certain religious 
and pious purposes, the provisions of the Pensions Act w’ere not applicable 
to it. “ Pensions, and grants " in that Act meant personal grants and not 
grants to endow'ments. — Secy, of State v, Abdul Hahkim, 2 Mad. 294. 
Referred to in Kolandai' Mudali v. Sankara; 5 Mad. 802. See** also 
AthavuUa v. Gousc, 11 Mad. 283 and Venkateswara 'Aiyar v. Secy, of 
State, 31 Mad. 12. Dissented from in'Miya VaUulla v. Syed Bava 
Saheb, 22 Bom. 496. ” 

Where a suit was brought in relation to the management of earanjatn 
lands, held that the suit W'as prima facie one not included in the Pensions 
Act pCXIII of 1871). — Keshvrao v. Ganpatrao, 16 Bom. 590. See however, 
Ram Rao v. Secy, of State, 34 Bom. 232 : 11 Bom. L. R. 1313. 

A suit by the assignees from Government of land-revenue, whose rights 
were 'odmitted by Government, to recover arrears from persons admittedly 
liable to pay revenuQ^^to somebody, but who disputed plaintiff’s right thereto, 
is not barred by section 4 of the Pensions Act, 1871; Nagar Mai v. Alt 
Ahmad, 10 All. 896. 

• » -^*3 ** inamdar of a village against a k/iot to recover rent 

in kind, according to the market-rate at the time of payment. Held that the 
suit was not barred under section 4 of the Pensions Act (XXIII of 1871) 
Gangadhar Hariy. Morbhat Purohit, 18 Bom. 525. 

A suit for declaration that the plaintiffs are vatandars of a share of 
a moiety of a Kulkarnt caian consisting exclusively of a cash allowance from 
Government, is not a suit relating to " money grant ’* within the contem- 
plation of section 4 of the Pensions Act. 1871.— Gon'nd v, Bapuji. 18 Bom. 
510. But see. Dirarka Nath v. .Mahadev, 14 -Bom. L. R. 938 : 37 B. 91. 

Suita of which Cognizance Is Barred by Criminal Procedure Code, — 
A suit for the recovery from Government of the proceeds of the sale of 
property attached and sold under ss. 523 and 524 of the Crini. Pro. Code is 
maintainable in a Civil Court; QueeU'EmpretM v. Tribhocan, 9 B. 131; 
yVoBoppa V. Secy, of State, 40 B. 200 : 81 I. 0. 493. So. also a suit to 
act beyond his jurisdiction, mav be remedied bv a CivirSuit. — ifutty Ram 
27 A 572. J . . 

The interference of a Magistrate with private right of ways, being 
act beyond his jurisdiction, mav ^ remedied bv a Civil Suit. — Mutty R 
V. Mofci Ul, C Cal. 291, and 15 Cal. 400, F. B. 
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Kalavagunia, 32 Mad. 185; 18 M.-L. J. ^03. But aee Joggetwar v. 
Panchkauri, 6 B. Ii. R. 395; 14 W. R. 164; Ram Chand v. 10 

Cal. 1054; Lalun Monee v. Nohin, 25 W. E. 82; Vtspanathan t. Satnwa* 
tha7i, 13 Mad. 83; Ramhhat v. Timmayya, 10 Bom. 678. 

An agreement to pay money to the parents of a bride or bridegroom in 
consideration of their consenting to the betrotlial is not necessarily immoial 
or opposed to public policy. A suit is maintainable for the recovery of any 
sum actually paid, if the contract is broken and the marriage does not take 
place. An agreement to remunerate or reward a third person in considera- 
tion of negotiating a marriage is contrary to pubh'c policy and cannot be 
enforced. — BaksJii Das v. Nadu Das, 1 C. L. J. 261; Derarayaa v. 
Muthuraman, 37 Mad. 393. 

A suit against the father of betrothed g^rl to have betrothal declared 
void, and for damages lor breach of contract, is maintainable. — ^Pitmkofatn 
Das V. PuTUshotham Das, 21 Bom. 23. 


The parents of a girl caused her to enter into an nnaui table marriage 
in consideration of the husband agreeing to pay a certain monthly allorr- 
ance for their maintenance, Held, that a suit to recover the allowance m 
promised was not maintainable, as the agreement was opposed to public 
policy.— BnWco Sakai v Jumna Kunwar, 23 All. 405. (16 Bom. 267, not 

followed: and 13 Mad. 83 approved). 

An agreement between husband and wife for a future separation is 
oon against public policy: Bai Fatma v. Ali Hakomed, 87 Bom. 

280 : 14 Bom. It. R. 1178. 


Decree for restitution of conjugal rights and mode of its enfoTcement 
see cases noted under Or. XXI r. 33. 

Suits for Damages fop Defamation, Libel, Slander and Assault,-^ 
suit for damages for mere abusive and insulting language, not amounting to 
^famarion, is not maintainable in the absence of proof of special damage.^ 
Gimh Chandra y. Jafadhari Sadukhan, 26 Cal. 658 (P. B.): S C. W. h- 
551. Mowed m Bhooni Money v. Haiohar, 28 Cal 452; 5 0. W. 1^- 

where f.>,A , . ' the 



for public bene6t— What constitutes 


and hona fide 
comment — Aliej 
of justification- 
N. 490: 35 Cal 
13 C. N, 89 


ir matters 

ments— 

p, 12 C. W. 
36 Cal. 

See also juO” 
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Boad cess is not an abwah within the meaning of section 74 of the B. T. 
Act.— Xshufoih V. Amir Mollah, 8 0. L. J. 887. See 12 0. W. N. 154: 
8 C. L. J. 625. 


A condition in a lease bj which tlio tenant agreed to pay to the landlord 
collection-charges can be enforced if the condition is definite and certain in 
its nature. Mahomed Faijcz v. Jamoo Gazee, 8 Cal. 730. Referred to in 
Radha Gharan v. Qolap Chandra, 31 Cal. 834 : 8 C. W. N. 529. 

A Buit by one of the Maharz of a village against his fellow Maharz to 
establish bis right to share in the Mahar's perquisites, such as the carcasses 
of dead animals, etc., etc., will lie. — Yellapa Valad v. Manhia, 8 Bora. H. 
C. B. 27. 

Belts for Removal of Obstruotlon to Public Way when Maintainable.-- 
An owner of land has a right to bring a suit against anj' one of the public 
who formally claims to use such lands ns a public road and who thereby 
endangers the title of the owner. Such a suit is not barred by an order of 
a Criminal Court under section 137, (Act X of 1882); Chuni Lal v, Ram 
Kizhen, 15 Cal. 460, F. B, (14 Cal. 60, overruled). See also Kali Charan 
V. Ramhumar, 17 C. W. N. 73, and Secretary of State v. Jeihahhai Kalidae, 

17 Bom. 293. 

Civil Courts have no jurisdiction to try tbe question of opening and 
closing a public road or to try a suit for declaration of right of way for 
obstructing a public road, unless special damage is caused to plaintiff. 
Where a special damage is caused, an action will lie. See Raj ^aram v. 
Ekadasi Bag, 27 Cal. 793. See also 3 B. L. R. 351; 12 W. B. 275; 3 B. L. 
R. 295: 12 W. R 160; 4 B. L. R. Ap 73; 7 B. L. R. 184; 14 W. R. 173; 

18 W. R. 58; 22 W. R. 463; Karim Bukzh v. Kudha, 1 All. 249; Raj 
Koomar v. Sahebzada, 3 Cal. 20 F. B. Mere inconvenience or a remote 
danger will not make such an action maintainable — Mah'tmed Alam v. 
Dildar Khan, 5 C. W. N. 285 (TT^mferboRom v. Lord Derby, L. R. 2 Ex- 
016, 1867, followed). In order to maintain an action for cbstruction of a 
highway, the plaintiff must show a particular damage suffered by himself 
over and above that suffered by the public at large. — Abzal Miah v. Nash 
Mahomed, 22 Cal, 552. See also Rama Chandra v. Joti, 33 All. 287; A. 

19 and Siddcatcara v Krizhna, 14 Mad. 177. See also Fatul Huq 
V. Maha Chand, 1 All. 557; and Ramphal v. Raghu Nandan, 10 All. 498. 

J Where a bona fide question as to the way being public is raised, there 

t JB no jurisdiction of the Criminal Court to make an orfer under section 133 
of Act X of 1882, and the question should be left for determination by the 
[ Civil Court; Queen-EmprezM v. Btzzezu’ar Lai, 17 Cal. 502. 

Salts to Establish a Right to Hold or Continue Market. — ^Thcre is no 
legal objection to the holding by an\ person of a “ hat,” or market, where- 
j ever he may please, pro^ idod that lio does so on his omi land and m such 

* a way as not to bo a nuisance to neighbounug landholders — Sul Jr o Prozad 

V. Kihal Chand, 29 All. 740: 4 A. L. J. 723 

A suit to establish right to continue a market and to hold it on certain 
fixed dajs, by c.ancelmcnt of Magistrate’s onler directing that it should 

* not be held on those days, is maintainable.— (7opi Mohan v Taramoni, 

' 5 Cal. 7 (r. B.); 4 C. B. R. 300. Ref. to m 10 All. 118, and in 30 Cal. 

' 155. 



C P. 


CODE OF CIVIL PROCEDURE 


80 


I Sec. 9. 


Meram v. Batnavelu, 25 M. It, J. 1; 37 Mad. 181 (37 Cal. 358 and 38 Cal 
880 followed). 


In. a suit for malicious prosecution, the plaintiff must prove, that he was 
innocent of the charge; that the defendant acted without reasonable and 
probable cause in instituting the prosecution, and that he was actuated by 
feelings of malice . — Fesionji Mody v. The Queen Insurance Co., 25 Bom. 
332 P. C. : 4 C. W. N. 781 P. C. Followed in Harish Chunder v. NisW* 
Icanta, 28 Cal. 591 : 6 C. W, N. 159; and in liamayya v. Sicoy^o, 24 Mad. 
549. See also Nalliappa v, Kailappa, 24 Mad. 59; Madhu Lai 'r. Sa^i 
Ponde, 27 Gal. 532 and S^araa Gharan v. Jhaioo Haidar, ^6 C. W. N. 
298; Skilih Muchi v, Horsinul, 17 C. \V. N. 434; and Paidinadior Y. 
Krishnasamy, 36 Mad. 375 : 24 M, L. J. 616' 


To maintain an action for damages for a malicious prosecution, it must 
be shown that there was an absence of reasonable and probable cause, and 
that there was malice or some indirect and illegitimate motive for the prose- 
cution.— Hall V, Venhata Krighna, 13 Mad. 394. See also Shatna Biti v. 
Chairman of Baranagore Municipality, 37 Cal. 358; Haohubeadra v. 
Kashinath Bhat, 19 Bom. 717; Rai Jung Bahadur v. Rai Gudor ShaUy. 
1 C. W. N. 537 : and Jadubar Singh v. Seo Saran Singh. 21 All. 26. 

A cannot be inferred from the mere fact that prosecution has lad- 

ed and the accused has been acquitted. The burden of proving malice and 
P plaintiff; Coreea v- PriHi. 14 


Mere absence of reasonable and probable cause does not of itself juati- 

/ an act is malicious.— Bhiw Sen 

Iv.-dilr. of reasonable and probable cause is some 

evidence of malice —Snnatk Shaha v. Ralli, 10 O. W N.' 253. 

Dlainfciff'Jn damages, the expenses incurred by the 

o" nCnminal Court.-Fazal Imam t. 

3° Cal 450 ’ V Followed in Churamoni Dasi v. Baidyanatk 

criiSnal defending a 

for damaffPfl fnr maV ^ recovering such costs is by a 

V. Bayama. 14 Bom- 

Z„ot“ 

for merely for starting a prosecution but also 

tion was ordered hv tl responsible whether such prosecu- 

BoS.“?6a" 

udthirL^SutfnTf • °° f maintainable in Civil Couit« 

Chum V instance.-Shr“ 

Kurmokar, 16 W R 83 - ^>Sree Nath Muherjee 
27; Abdul Kawder r ^ Zumeerooddee, 18 W. B- 

jiawaer r. Muhammad Mtrza, 4 Mad. 410. 

becomrScTous''«''lh«7'^'®°’^^‘°“i.’ nevertbele?a. 

nocence of the accused having acquired knowledge of fhe ® 

intention of procuring dntmo m the prosecution wth tb 

i»funicipa/jiy of Jambu»lr\ conviction of the accused.—T^own 

Of jambusar v. Gtr^ashanker, 30 Bom. 37: 7 Bora. B. 
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Suit for Invasion of Right of Privacy Is Generally Bamd.— The inva- 
sion of privacy by opening windows is not vv’Tong for which an action will 
lie.— Sayuad Azuf v. Arneerunbibi, 18 Mad. 169: 6 M. L. J. 20.; (3 Mad. 
H. 0. 141, 5 B. L. R. 670; 14 W. R. 103; 9 Bom. H. C. 266, followed; 

6 Bom. H. C. 42; 6 Bom. H. C. 148; 10 All. 358, and 16 All. 69. dis- 
tinguished.)- See also Bam Lai v. Mahesh, 5 B. L. R. 677, note; Kalu 
Persad V. Ram Pershad, 18 W. R. 14; Oolam Ali v. Mohamed ZahuT, 6 B. 
L. R. Ap. 76; Gibbon v. Abdur Rahman, 8 B. L. R. 411; Joogxil v. 
Jasoda Bibi, 3 N. "W. 311; Kcshou v. Gonpaf, 8 Bom. H. C. 87. 

In a suit for closing the window on the wall of the defendant and for 
injunction restraining him from opening any window in future on the ground 
of the invasion of the plaintiff’s privacy. Held, that the fact that the 
defendant’s wall had been standing there over 60 years, without any 
window, was not auffioient to give the plaintiff a prescriptive right to 
prevent the defendant from opening a window in that wall.-— Sn" Narain v. 
Jodoo Nath, 5 C. W, N. 147. 

Where the defendant opened certain apertures towards the plaintiff’s 
house, which was already overlooked by the defendant’s house in several 
places, held, that there was a substantial and material invasion of the right 
of privacy . — Abdul Rahman v. B hag wan, 4 A. L. J, 445; 19 All. 582. 

No action will lie for the removal of erections in front of a shop merely 
on the ground that such erections obstruct the view which passers-by 
formerly had of the shop . — Oopinath v. Afuno, 29 All. 22; 3 A. L. J. 
637. 

Salts Against Municipal Corporations when Maintainable. — ^A suit 
against a municipality to set aside an assessment on the ground that the 
person assessed does not occupy a holding is maintainable — Dwnrha Nath 
V. Addya Sundan, 21 Cal. 319. 

An assessment ol tax made in consideration of the assessee’s " circum- 
stances and property ” (altogether or partly) outside the local limits of the 
municipality is ultra vires and illegal; and the Civil Court has jurisdiction 
to set aside such an assessment — Kameshivar v. The Chairman 
of the Dhalma Municipality, 27 Cal. 840; and Debnarain v. Baruipur 
Municipality, 17 C. \Y. N. 1230: 39 Cal. 141; and 41 Cal. 168, where it 
has been held that the expression “ circumstances and property ” signify 
the means and property of the person within the municipality.* See also 
Navadip Chandra v, Purnananda, 8 C. W. N. 73, where it has been held that 
there is nothing in the Municipal Act to prevent a rate-payer from seeking 
in a Civil Court a decision that the assessment made by a municipality is 
ultra vires and not binding upon him. An assessment is to bo made ac- 
cording to net income and not according to gross income. — 27 Jfad. 647. 

A Civil Court has jurisdiction to determine the question whether the 
imposition of a Tax (profession tax under ss. 82 A 242 of the Punj. Itfuni- 
cipal Act, 1917) is illegal and ultra rire» and to give relief if a tax has been 
levied from a person who is not liable to pay the same. The power con- 
ferred by A Special Act on a local authority to impose a particular tax for 
a particulnr purpose in a special manner does not oust the jurisdiction of 
the Civil Courts to give relief against an illegahty committed by that body 
under cover of statutorv powers; The Committee of Notified Area, Una v. 
Chatar J^ehari Narain, 74 P. L. R. 1918: 74 P. V^. R. 1918: 44 I. C. 910. y 
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Suita Baaed upon Illegal or Unlawful Contraots.— An agreement o! 
..hiof to cons iderS is unla^ul, is void, and a suit i* 
u^r/uch an ogreement.-TM-tlu Pakurudoen v Bhumadu. 26 Mad. 430 
See also BehartLall v. Jogodhh Chunder, 31 Cal. 798, Oagan Chm 
Janckeet 20 W. B. 235. 

An suit to enforce a contract to pay money upon the f 
the plaintiff would give evidence in a civil suit on behalf of the defeo 
not maintamable.— Sasfiartnath Gheiti v. Bamaeanii Ghetli, 4 Mad. ii. • 


The plaintig’s husband being in jail, she paid the defendants Rs. 
consideration of their obtaining her husband 8 release. _ 

breach of the contract to recover the money so paid 
Proiima Aurat v. Duhhia Shear, 9 B. L. R. (Ap.) 38; 18 W. R. 450, 


A suit is not maintainable upon a contract entered into wh 
defendant was under imprisonment, and the prisoner entered into tn 
tract with the view of obtaining release.'— Mown i/ Shoog v. Ko hyaWs 
330, P. C. 


In places where gambling is not prohibited by law, a suit to 
money lent for such gambling is maintainable . — Subharaya v- Devon , 
Mad. 301. 


An agreement to pay a tax prohibited by an Act oi the g 

void, and cannot be enforced. — fJosioanji Shri Puruahoiatnji v. Ho » 
Bom. 39S. 

A mortgage of non>transferable occupancy holding is 
contract is void. — Pam iSforwp v. Kishan Lai, 29 All. 327 : 4 A, B- ® 

The rule that person in pari delicto cannot recover, is 
only where the unlawful agreement has been fully carried out but al^ 
there has been part performance of a substantial character of such 
ment, — Mutliwramart Chetty v. Krishna Pillai, 29 Mad. 72: 15 M. «• 
478. See also Sindeshah v. Lekhraj, 2U C. W. N. 607, 

TVhere a contract is based upon mere breach of duty 
amount to criminal offence, such a contract is not void and is eniorcea « 
Ramhiiahna v. Narain, 40 Bom. 126. 


Salts Based upon Immoral Contracts.— A bequest by Hindu 
made conditional on the continuance of immoral relations between 
and the legatee, is void. — Tayaramma v. Sithataptasattii, 23 Mad. 613* 
also Ninpareddi v. Lakhshmawa, 26 Bom. 163. 

Where the transaction amounted to a voluntary gift, it cannot be 8^ 
aside; but where the transaction, though completed, was intended to be 
consideration, it can be impeached if the consideration is immoral, ana^ 
mabes no difference whether the transaction is executed or execut^*- 
Thaat Muthukannu v. Shun mug arvelu Pillai, 28 Mad. 413; 15 M. L. •»* 
286 

Co-habitation past or f uture, if adulterous, is not merely an immOTsl bat 
an unlawful consideration — ^lice Manj Hill v. TVilUam Clarke, 27 
268. 

A suit to recover rent for lodgings knowingly let to a prostitute 
carries her vocation there is not maintainable~-Gotcri Nath i{ukeT)t 
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Suits Against Municipal Corporations vfhen Barred.— It is only when 
the Municipal Committee acts bona fide reasonably, and in conlormity with 
and strictly within the powers conferred by the law that it can escape the 
exercise of the restraining powers of the Civil Courts; and that if its re- 
quisition go beyond the powers conferred upon it then the Civil Courts 
have jurisdiction to restrain it from enforcing them. The Courts have^ no 
jurisdiction to interfere with the mode in which the powers of Municipal 
bodies are exercised but they are competent to restrain such bodies if 
they act ultra vires; Chairman of Gin'dih Municipolity v. SuresK, 35 C. 859 1 
12 C. W. N. 709; Lahore Municipality v. Mt. Alla Rakhi, 100 I. C. 1010: 
A. I. R. 1927 Lab. 358. 

A suit to declare that the assessment of Municipal tax is erroneous, 
as being based on wrong valuation, is barred by section 116 of the Bengal 
Municipal Act; Chairman of Chapra MunicipalifT/ v. Basudeo Narain, 37 
Cal. 374: 14 C. W. N. 437: 11 C. L. J. 400. See also Manessur v. 
Chapra Municipality, 1 0. 409. 

A suit does not lie against the corporation for an injunction restrain- 
ing the same from causing portions of plaintiS’a buildings to be demolished 
which had been erected with sanction; Bholaram v. Corporation of Calcutta, 
86 Cal. 671; 13 C. W. N. 740. 

A suit to try question of liability to pay municipal tax is not main- 
tainable. — Kamayya v. i-eman, 2 Mad. 37. See however, Municipal 
Council of Tuticorin v. South India Ry. Co., 13 Mad. 78; Chairman of 
Oiridhi Mumcipah'fy v. Surcah, 12 C. W. N 709; 7 C. L. J. 631: 85 
Cal. 859. 

So long as the action of the Municipal Corporations is within their 
jurisdiction and is in conformity with the provisions of the law, the Civil 
Courts cannot challenge their action. The Civil Courts have jurisdiction 
only to try the question whether the Municipality has been acting within 
its statutory power or whether its acts are vltra vires. — Chairman of 
Howrah Municipality v. Rameshwar Malia, 3 C. W, N. 508' 26 Cal. 811 
and 12 C. W. N. 709. 7 C. L J. 631: 35 Cal. 859. See also Brindaban 
Chunder v. Municipal Commissioners of Serampore, 19 W R. 309. 

It is^ entirely within the discretion of the Municipality to grant or 
refuse a license for a market, and the Courts have no jurisdiction to control 
such power, however arbitrarily exercised. — Queen-Empress v. Mukunda, 
20 Cal. 054, But see Sirachey v. The Municipal Board of Cawnvore 21 
All. 848. / i . 

_ In the absence of proof of mala fides, perversity or manifest error, a 
Civil^ ^urt has no power to revise the valuation of houses made by n 
Municipality for the purpose of imposing a house-tax. — Morar v. Borsad 
Toten Municipality, 24 Bom. 607. See also Kasandas v. Anklescar Muni- 
cipality, 26 Bom. 291. 

A Municipality has discretion to issue such orders as it thinks proper 
with referenco to a proposed building Civil Courts cannot interfere with 
that discretion, unless exercised in a capricious, wanton, and oppressive 
manner. — Xalar rulat v. J/tintcipah'fy of Dhandhuka, 12 Bom. 490. 

A suit for a declaration of right to be entered in the list of candidates 
for appointment as a member of a Municipal Board, is not maintainable.— 
vlbdur Rahim v. T/ic Municipal Board of Kail, 22 All. 143. jA 
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affirmatively proved that there is any negligence, omission, or breach of 
duty on the part of the company, or their servants . — The E. I. Railway Co. 
V. Kalidaa Muherji, 28 Cal. 401, P. C.; 6 C. W. N. 449, P. C. (26 Cal. 
465; 3 0. W. N. 781, reversed). 

A suit for damages for injuries sustained for negligence of Railway Co. 
is maintainable . — Bromley v. G. I. P. Railway Co., 24 Bom. 1; Aewoir/i 
Itsen V. The G. I, P. Railway Go., 11 G. W. N. 721, P. C.: 6 C. L. J. 5: 
31 Bom. 881 : 17 M. L. J. 847 : 4 A. L. J. 461. So also for negligence of 
gas company; Dominion Natural Gas Co. v. Collins, 14 C. W. N, 153 
P. C. 


Suit for damages is not maintainable against a person who kills vicious 
animal in self-defence.— Turner v. Jagmohan Singh, 27 All. 531; 2 A. L. 

A suit for damages for dog biting is maintainable against the owner of 
the animal, if the defendant or his servant was aware that the dog w’fts to 
bite mankind without provocation; Prohash v. Harvev, 36 Cal. 1021: 13 
C. W. N. 1123. See also 10 C. L. J. 53-n. 

As to the Applicability of the Principle of Contributory Ne^ll^ence.— 
fno Bom. 575, 18 C. W. N. 325 ; 41 Cal. 

808; 12 Bom. L. R. 73 and the article in 7 C. L. J. 51-n to 72-». 

Suits upon Decrees and Judgments.— The principle on which an oAion 
18 allowed to be maintained on a judgment is that when a Court of com- 
petent jurisdiction has adjudicated a certain sum to be due from one person 
obligation arises to pay that sum on which an action of 
maintained. This principle is subject 
• 1 r ft.. 


, , uiisuH 1,0 pay mat si 

debt to enforce the judgment may be maintained. This principle is subject 
to the qualification that an action is permissible only where the judgment 
in some other way: Kali Charanv. Suhhada, 22 C. h 


cannot be enforced in .. 
J. 272 : 20 C. W N, 58 


^ *^6 execution of which is barred by the 

Ko SZri ® Limitation kct.-Gopi Mohan v. Tincouri, 1 G. L R. 254: 

Fahirann v p Nursmgh Dass v. Kumrooddeen, 20 W. B- 412* 

33 Calf 679 ^ ®om. 7 and Oman Sheik v. Halahurt Sheih 

by ° unsatisfied claim adjudged 

EmamuTv destroyed during the Mutiny.-- 

S~aS; W 301:"contra-W«r 

vy It. 370. Iswardhari, 11 C. L J. 243. 

institutS^ on prevents a suit from being 

Cal. 74- 9 C T R Gouvt.—Attermoney v. Hurry Dass, 7 

jurisdiction i?'iudgLnt Inda^« -f h ' ^‘^h Court in its insolvency 

«f£Se“dS 

6 Bom. 7. )• ut see 6 Bom. 292, and Faktrapa v, Pandurangapa, 

decree doM* nrtViy^ ^ decree, when the mere passing of the 

obligation; ^amarZTylVap;^^^^^^^ 
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Civil Court’s Jurisdiction to set aside or alter Partition made by 
Revenue Authorities when Not Barred.— If in the course of partition pro- 
ceedings under Act VIII of 1876 (B. C.), a dispute arises as to which of the 
proprietors is entitled to certain specific lands, a civil suit lies to determine 
the question . — Raghunath PcTshad v. Khajeh Mohamed, 2 C. L. J. 351. 

A Civil* Court has jurisdiction to entertain a suit for partition of a 
revenue-paying estate, when no separate allotment of revenue is asked for. 
But it cannot partition the estate into several revenue-paying estates.— 
Jogodhhury v. Kallash, 24 Cal. 725, (F. B.); 1 C. ^V. N. 374, (16 Cal. 203, 
approved; 23 Cal. 679, and 8 C. L. R. 367, overruled). See also Chinna- 
scetayya v. KTishnavanatnvia, 19 hlad. 435; ZaJiTun v. Oouri Surikar, 15 
Cal. 198. Section 149 of the Estates Partition Act does not oust the 
jurisdiction of the Civil Court in matters which involve a question of title; 
Janaht Noth v. Koh NoTam, B7 Cal, 662*. 15 C, W, N> 45, and Aananda 
V. Daije, 36 Cal. 726 ; 10 C. L. J. 189. 

A suit by an allottee under a private partition to stay subsequent 
proceedings under the batwara law, to have his possession of the lands 
allotted confirmed and to declare that those lands belonged to his divided 
abate, is maintainable. — Joijnath v. Loll Bahadur, 8 Gal. 126; 10 G. L. 
R. 146. " 

A suit for partition of lands excluded by the Collector at the time 
of partition is maintainable, where it is subsequently found that the 
lands so excluded really belonged to the mehal. — Knshno Kumar v. Bhim 
Lai, 4 G. L R. 38. 

A suit by a co-sharer for partition of a piece of land, or of a mouzah 
forming part of a revenue-paying estate in which he does not seek to have 
his joint liability for the whole of the Government revenue annulled, is 
maintainable. — Chunder Nath v. Hur Naram, 7 Cal. 153; approved in 
Secretary of State v. Nutidan. Lai, 10 Gal. 435. See also Ajoodhya Per- 
ahad V. Collector of Durbhanga, 9 Cal. 419; 11 C. L. R. 550 

A suit to stay partition, directed by the Collector, on the ground that 
a private partition has already been come to, is maintainable, Section 26 
of the Act does not bar such an action — Kalup Nath v. Lata Ramdetn. 
16 Cal. 117. 

A suit to set aside the decision of revenue-authorities under Act 
VIII of 1870 B. C. is maintainable if brought u-ithin one year from the 
date of the order. — Parbati v. Raj Mohun, 29 Cal. 367; 6 C. W. N. 92. 

8cq flieo ca«c» noted under «. 54 and Or. XXVI, rr. 13 and 14. 

Suit when Barred by a Decision under the Survey Act. — A decision 
under thc^ Survey Act (V of 1875 B. C.), relating to a boundary dispute 
is conclusive as to possession, but would not bar a suit based on title.— 
Koilurt Singh v. Raj Kumar, 8 C. W. N. 876. See also Bitaeasuri v. Ram 
Purtab, 14 O. W. N. 866. But iihere Survey proceedings have been taken 
for the purpose of settling the boundaries of private property, and not for 
some public purpose, the party aggrieved by the order is not debarred from 
bringing a civil suit to ha^e the boundanes ascertained; Hum' Pratad v, 
Janiuna Praiad, G Cal. 453. 

Suit for Recognition of Transfer of a Portion of Permanent Tenure or 
Occupancy Holding. — suit by a transferee of a portion of putni talui 
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A suit for a declaration that a decree of a Court was passed fraudt 
lently, the Judge being bribed by the defendant, is not maintainable.- 
Kunhamed v. Kutti, 14 Mad. 167. Fol. in 8 C. L. J. 485 (29 All. 4h 
explained) Ref. to in 4 M, L. J. 140: Diet, in 25 Cal. 49. 


A suit will lie to set aside a judgment on the ground that it wa 
obtained by fraud rommitted by the defendant upon the CoJirt by commitl 
ing deliberate perjury and by suppressing evidence.' — Venhaiappa Nak 
V. Suhba Naicli, 29 Mad. 179; 16. M. L. J. 59. See Baiahnab Cftaraa ^ 
Baaania, 13 C. W. N. 300; Kedar v. Hema7ita Kumari, 18 C. W. N 
447. See also 38 Cal. 936: 16 C. W. N. 1010; Munai v. SuTandra. 1 
0. W. N. 1002. See however, Janki Kaur v. Lachmi Narain, 37 All. 53 
(29 Mad. 179, not followed). 


A suit will lie to set aside an order under proviso to r. 52, Or. XXI 
determining any question of title or priority as between the decree-hoWe 
and any other persons in respect of money in deposit in a Court of Justice.- 
Tikuin Singh v. Sheo Ram Singh, 19 Cal. 286. 


The question as to when a suit to set aside a decree on the groam 
of fraud is maintainable and when not, has been fully discussed; and tb 
Indian and English cases on the subject have been reviewed, explainei 
and discussed, Chtrenyya v. Ramauna, 38 Mad. 203: 23 M. L. J- 28^ 
This is a very important case and ever)' reader should carefully read tb 
cas^ See also, Rajwant Prasad v. Mahant Ram Rataji, 20 C. W. N 
35 P. C. : 37 All. 405. P. G., 29 M. L. J. 165: 17 Bom. L. B. 754: h 
A. L. J. 937: 23 C. L. J. 65 


Suit to Recover Barristers’ and Doctors’ Fees.—A barrister enroHec 
as an advocate of the High Court is not competent to enter into a contrac 
ot hiring as an advocate and cannot maintain a suit for the recovery of h*' 
Smith V. Guneshee, 3 N. W. P. H. C. R. 83; Gray v, Lachnandas 
51 P. R. 185; Alston v. Pitambar Das, 25 k. 509; nor is he liable to be suet 
for recovery of a fee paid for work which has not been done.— Alston v 
Pitambar, 25 A. o09; Ganga-^am v. Durdas, 61 P. R. 1907; Phazan Chant 
p GoEnnd Singh, 160 P. R. 1888; Thakardas v. Buchay, 49 P. B- 


Suit to Recover Subscription Promised.— A suit will lie to recove 
subscription promised— Eedar Nath v. Gorie Mahomed, 14 Cal. 64 Se 
abo In the matter of Kedar Nath Mitter v. Alisar Rohman, 10 C. L- ^ 


® ‘ Brokerage.-A suit by a broker to recover his brokerage ai 
rate agreed upon, is maintainable, where he performed his part of the cor 
fell through on account of the defendant 
inability to satisfy the intending lender that his title to the property whie' 
Rft O deieet. —Elias v. Govind Chunder 

80 Cal. 202: 7 C. W. N. 297. Ref. to in 8 M. L. J. 40. See. 3fcr« 
V. Caurjon 16 C. L. J. 812 and Kishen Prasad v. Pumendu Earotn, 1 
U..L. J. 40: 16 C. W. N. 753. 


Separate Suits for Costs, if Maintainable.— iSec cases noted under s. 81 

^ Decree for Maintenance.— A suit I 

r I decree, which directs that a Hindu widow sboul 

receive future maintenance annually at a certain rate, is not maintainable-* 
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is not subject to tbe payment ol tent. — ^sinol Saltman v. Collector of 
Broach, 5 Bom. 135. 

Although Civil Courts hove jurisdiction that the villagers of a specified 
village are entitled to rights of a free pasturage over Government waste land 
within their village still they cannot enjoin the Collector to pursue any parti- 
cular course in connection with them; Trimbak Qopal v. Secy, of State, 21 
Bom. 684. 

A suit by a zemindar for declaration that certain land was his ^lr, and 
that defendants were in possession thereof, os his lessees, was held cogni- 
zable in the Civil Courts . — Kauleashar v. Girdhari, 7 All. 338. 

Suit for Correction of Entry in the Record of Bights. — Failure to insti- 
tute a suit under s. 106 of the B. T. Act for correction of entry in a record of 
rights, does not debar a person from bringing a regular suit to establish* 
his rights; Gulab Miaaer v. Kumar Kalanand, 14 C. W. N. 884 (28 Cal. 

28 approved, 35 Cal. 1013 dissented from). 

A suit for alteration or correction of entries in the record of rights is 
not maintainable, 35 Cal. 1013: 12 C. W. N. 1032: 8 C. L. J. 322; aee also 
Tohhi Sahu v. Toai Munda, 13 C. W. N. Ill; 0 C. L. J. 83. But see 
Bibafeor v. Chat to, 14 C. W. N. 686. 

Civil and Revenue Court’s Jurisdiction xmder Rent Acts. — A suit by a 
zemindar against a tenant for removal of trees planted by the tenant on his 
agricultural holding, and for a mandatory injunction directing the defendant 
to remove tho trees and to restore the land to its original condition is not 
cognizable in a Civil Court . — Kanhaiya Ldl v. Hariyan, 23 All. 386, F. B. 

(8 All. 85: 6 All. 68; 8 All. 440; and 9 AU. 35, overruled). 

A suit for the recovery of certain sums of money as the plaintiffs' share 
of rent, alleged by them to have been wrongfully received by the defendants 
(their co-sharers), and m which the plaintiffs’ right to receive any portion of 
Ibo tent claimed is denied by the defendants, is cognizable by the Civil 
Courts. — Ma/iadco Stii^b v. Bechu Singh, 11 All. 224. 

A suit by the lessee of an ejected occupancy tenant against the tenant 
of the Zemindar for restoration of possession is not cognizable by a Civil 
Court. — Ram Lai v. Chuni Lai, 27 All. 872; 2 A. L. J, 69. 

A suit by a landholder for a declaration that a tenant is not a tenant 
at fixed rates, or an occupanry-tenant, but a tenant-at-wjll, is rot cognizable 
in the Civil Courts . — Maharaja of Benarea v, Angan, 7 AH. 112. A suit for 
a declaration that a certain tenant is a tenant-at-will, and is liable to liave 
his rent enhanced at the will of the plaintiffs, is cognizable in the Civil 
Courts. — rinfu v. Ohulam Muhammed, 6 All, 110. 

A suit by an usufructuary mortgagee of an occupancy holding for posses- 
sion of the propertj’ mortgaged to him, is cognizable by the Civil Courts, — 
Btndeahri Itai v. Sadho Cfiaran, 26 All 519. A suit by the zemindar to 
elect the mortgagee of an occupancy bolding or his representatives in 
possession is cognizable bv a Civil Court . — Madho Lai v. Sheo Pratad, 12 
All. 419 See also Sri Kilhen v. lahri. 14 All. 223 

A Civil Court has junsdiclion to entertain a suit for declaration of right 
to, and maintenance of. possession of certain trees with fruits thereon, said 
to have been wrongfully distrained and sold by the zemindar for arrears of^r 
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voraion to Mnhonio danism, and flubsoguenfc ro-mamaga, forfeit her right 
to her late Hindu husband’s estate; Ahdul Aziz v. Wirma, 85 AU. 466*. 
11 A. h. J. 678, Eenunciation of religion or exclusion from caste, is 
no ground of forfeiture of rights in the property; Kunni hal v. Oobini 
Krishna, 83 All. 356 P. C, 15 0. W. N. 545: 13 C. L. J. 575: IS Bom. 
L. R. 427; 21 M. L, J. 645. 

Forfeiture of Hindu Widow’s Estate after Re-marriage. — A Hindu 
widow, after re-marriage with a person not a Hindu, forfeits her interest 
in her first husband’s estate, and is not entitled to maintain a suit to 
recover possession of the property left by her first husband. — 'Jfafanjiw 
V. Raw Button, 19 Cal. 289, F. B. (3 W. R, 206, overruled). Referred 
to in 22 Bom. 821 (F. B.) and in 22 Cal. 589. See also Sundari LetaniT. 
Pitamhari Letani, 2 C. L. J. 97; 9 C. W. N. 1003; Gouri Chum v. Sitfl. 
14 C. W. N. 846. Sec however, Chainar Haru v. Ko#hi, 26 Rum. 388 and 
29 Bom. 91. Right of inheritance of a Hindu widow is not affected by 
her re-marriage ^Lahshamana v. Siwa, 28 Mad. 425 ; 16 M. B- B 
*245. (26 Bom. 388, followed)} Gaiadhar v. Kaunsilla, 31 All. 161: o 
A. L. J, 107. 

As to Whether a Hindu Widow’s Maintenance is a Charge upon bw 
husband’s property or not, see the cases noted under order XXXIV, r. 15- 

As to the mode of fixing maintenance, see 13 Cal. 336; 32 All, 558; 
22 Cal. 410; 25 All. 266: and Karunamoyee v. AdminislratoT'Oentrel o/ 
Benpol, 9 C. W. N, 651, 


As to right to compensation by a purchaser frojn a Hindu u'idow 
when her alienation is set aside; see 82 Mad. 530* 12 0. L. J. 391; 13 
C. W. K. 357; 40 Cal. 555, P. C. 

As to whether a reversioner can maintain a suit to set aside alienation 
without offering to reimburse money spent on legal necessity; see Dinanam 
V. Hrishikesh, 18 C. W. N. 1303 : 20 G. I>. J, 285; Paparayudu v. RaR««‘* 
ma, 37 Mad. 275, where it has been held that the suit is maintainable. 

Suit by Remote Reversioners during the Life-time of the next Rev®'* 
Bloner, when Maintainable.— See the cases noted under Or. I. r. 2. 


Debtor and Creditor,— A suit by n debtor to compel his creditor ^ 
accept money due from him will not lie.-^Kristya v. Kasipati, 9 bfad. 65. 



C. W. N. 309 (4 0. sio'Sef.)? 

to Arbitration and for Dama^f 
Against Arbitrators.— No suit to enforce specific performance of contract to 
maintainable.— Section 21 of the Specific Relief Act 
£ rJ iua' suit.— Coowud Chunder v. Chvnder hunU 
aL Lfv S l^eJerred to in 11 Bom 214. See 

nibo, Crip V, Adlord, 23 Col. 956. 

^*^.*”“569 is not maintainable ' against orbitratom 
ifoclappa y. Dcvchand t^olchand, 20 Bom, 122..- • ’• 


jurisdiction and res judicata 
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A suit by reversionary heir on death of Hindu widow in a Civil Court to 
recover a holding is barred by s, 167 of the Agra Tenancy Act, II of (1901), 
Badn v. Bindesra, 36 All. 55; tee also Hamqcftarifra v. Jinti, 36 All. 48. 

In districts where Act X of 1859 is still in force, the jurisdiction of the 
Civil Courts cannot be ousted except in cases where the matters in dispute 
come exclusively within the category of subjects in respect of .which express 
jurisdiction is given to the Beveoue Courts. — Kumood Narain v. Puma 
ChundcT, 4 Cal. 647 ; 3 C. L. E. 258. 

In districts where Act X of 1859 is still in force, a suit for rent of land 
granted for mining purposes, and for purposes of building, making roads, and 
so forth, is cognizable in a Civil Court. The word " land ” in section 23 (4) 
of the Act refers to land for agricultural or horticultural purposes; and the 
words or the like " in the same clause must be taken e jusdem generis with 
the rights spoken of therein. — Roohe v. Bengal Coal Co., 28 Cal. 485; 5 C. 
W. N. 480. 

A suit to recover arrears of rent of a tank, which is not a part of a^i- 
cultural holding but is used for rearing and preserving fishes, is not m^* 
tainable in a Eevenue Court. The term ** land ” in section 6 of Act X of 
1859 means cultivated land and does not include tank . — Maharanda v. 
Jlfangala, 81 Cal. 937 ; 8 C. W. N. 804.— See also 11 C. L. J. 63-n. 

Jurisdiction of Civil Courts to Set Aside Sale for Arrears of Revenue 
and Road Cess. — A suit to set aside a sale held under Act XI of 1659 is 
maintainable where the property sold is insufficiently described in the sale 
notification . — Hem Chundra v. Sarat Oamini, 6 0. W. N. 526. So also 
where there was jnisstatenicnt of the proprietor's name ir the sale noti* 
fication.— Ra/rani v. Qaneth, 14 C. W. N. 626: 37 Cal. 4C7. But see 
Bitcband v. Daijnath, 8 C. W. N. 337 and Ismail Khan v Abdul Aetz, 9 
C. W. N. 843. I. C. L. J. 14; 32 Cal. 502. F. B. and 9 C. \V, N. 384: 
1 C. L. J. 01: 32 Cal. 509; distinguished in Nibaran Chandra v. Ghiranjib, 
82 Cal. 642; 0 C. W. N. 487. 

The Civil Court has jurisdiction to sot aside a revenue sale held by the 
Collector for a supposed arrear of revenue, where there has been no aivear 
at the time of the sals; and that the proviaiona ot section 33 of Act XI ot 
1859 relating to an appeal to the Commissioner of Revenue do not exclude 
that jurisdiction. — Balfriiftfn Das v. Simpaon. 25 Cal. 833 (P. C.) : 2 C. W. 
N. 513. Ref. to in /ndraniani v. Pfiyanatht 18 C. L, J. 505. 

A suit may he brought in the Civil Court to set aside n sale held under 
Act XI of 1850, on the ground that no arrears were due although such ground 
was not declared and specified in an appeal to the Commissi Dii^'r as provided 
for in section 83 of Act XI of 1859.— Harfroo Singh v. Bansidhar Stngh. 25 
Cal. 876. Sfc, however, Jannovi Cfioird/iurant v. Secreianj of State, 7 C. 
W. X. 877. But see Mahomed Aga v. Jadu Nandan, 2 C. B. J 825; 
10 C. \V. N. 137. 

A suit to set aside a sale for arrears of road and public ceni. uill li«'. 
although no previous appeal to the Commissioner has been insuh' u»d*'t •> 8:t 
of Act XI of 1859; Mohibul Huq Shew Sahag, 25 Cal 85 

Jurisdiction of Civil Court to Set Aside Certificate Sate.-' ^ (o 
aside a sale in execution of the certificate under the IV, 

Rccovcrj* Act, is roaintainablc in tbo Civil Court, on the that '* 
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veraion to J^homedanism, and subsequent re-marriage, iorfeit her right 
to her late Hindu husband^s estate; Abdul Aziz v. Nirma, 85 All. 466; 
11 A. L. J. 678. B enunciation of religion or exclusion from caste, is 
no ground o£ forfeiture o^f rights in the property; Kmni Lai v. OoUnd 
Knshna, 33 All 856 P. C. IS 0. W. N. 5451 13 0. L. J, 576: 13 Bom, 
L. B. 427: 21 M. L. J. 645. 

Forfeiture of Hindu Widow’s Estate after Be-marriage . — A Hindu 
widow, after re-marriage with a person not a Hindu, forfeits her interest 
m her first husband s estate, and is not entitled to maintain a suit to 
recover possession of the property left by her first hushund.-Matangm 
V, Ham 19 Cal. 289, P. B. (3 \V. R. 206, overruled). Refened 

Fa See also Sundan Letani v. 

Pjfam^n Lefom, 2 C. L. J. 97; 9 G. W. ^N. 1003; Goun Chum v. Stta, 
90 m ^ ^lowfver, Chamar Haru v. Kaehi, 26 Rom. 388 and 

, ’ ' Right of inheritance of a Hindu widow is not affected by 

28 Mad. 425: 15 M. L. J. 
A^*L. J.®107°”' aajadlmr v. Kaumilla, 81 AU. 161: 6 

husband^ TJSliort*’ ® Maintenance is a Charge upon her 

husband B property or not, see the cases noted under order xhiV. r. 15. 

22 cl". 410- 2^11 ,'"“'"<'•"“"00, see 18 Cal. 336; 12 All. 658; 

Bengal, 9 C, W. N, 651 ^arunamoyee v. Administrator-General o/ 

when’her lAunatim <■ purchaser from a Hindu rcidow 

O. W. N. 85?rlrCal 5Ss"b%.‘" 

without oSeAu^to reimh^f™”"'^”^ maintain a suit to Bet aside alienation 

ol the neat Keren 

nceep?-Lrd^“^ 

ofJndebt^dnesB ir^equIvakn^tTan Iv unqualified admission 

obligation. A creditor is ttrri express covenant and creates a personal 

he ^ay enforce the obhgaSon wllU 

suflacient; Maharaia lia^ Met* • means, if that mode is found m- 

C. W. N: 369 (ro. L J Naih, 15 0, L.' J. 17; 1? 

Against ArbitratOTs^Ni°gr^Jf Refer to Arbitration and for Damages 
refer to arbitration is mamfninovS^^^^c'^ specific performance of contracUo 
(I of 1877) ig a bar t^ann} ^ 21 of the Specific ReUef Act 

25 Cal. 408 (1 Cal 42 r^l Ghunder v. Chvnder Kunt. 

“Iso, Crip V. ‘idford, S Cal, 966'.‘°’- ^14 S« 

negligonce in givtog^an 'nJ’J’.d ““‘“l“l°“hle against arbitrators for mere 
V. enaicolluaion.-r 
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Jurisdiction of Civil Courts to Interfere with the Orders of Revenue 
Authorities.— It is only, when boundary*dispute arises between owners of 
adjoining lands, ‘ and the Collector is called upon to determine the dispute, 
that his determination becomes final under section 121 of Bom. Act (V of 
1879) so os to oust the jurisdiction of the Civil Court.— I/cfcahm an v. 
Anfa/t', 25 Bom. 312. 

The plaintiff, having obtained from the revenue-officers a patiah of 
Government waste land, sued for cancellation of a pat tah for the same land 
subsequently granted to other persons by the Collector : Held that the Civil 
Court was competent to pass a decree declaring the second pattah null and 
void. — Collector of Salem v. Rangappa, 12 Mad. 404. (4 Mad. H. C. 429, 

followed). 

Where an order of the Board of Eevenuo, purporting to be made .under 
Act IX of, 1847, subjected land included in the permanent settlement to 
assessment, held that the Civil Court had jurisdiction to entertain a suit 
brought by the land owner contesting that order and to declare if unautho- 
rized by law. — Secretary of State v. 'Fahatnidannissa Begum, 17 Cal. 690 
(P. C.). 

Suits against Court of Wards, — ^No action will lie against the Court of 
Wards in respect of anything done by it regarding the person and the edu- 
cation of any mmjr entrusted to its superintendence. — Collator of Beer^ 
bhoom V. Mundaktnee, W. R. (1864) 332; 1 W. E. (Mis.) 7. But lee 
1 W. R. (Mis.) 27, 

The High Court cannot restrain the Court of Wards, whether acting 
with or without jurisdiction, from interference in the bestowal in marriage 
of a minor. — Gujadhur Pershad v. Narain Singh, 5 W. R. (Mis.) 41. 

The Court of Words enn take possesiorv only of an estito of a minor 
and has no right to take over' an estate from an executrix in whom the 
estate is vested in law, until the infant beneficiary becomes the proprietor; 
and a suit lies against the Court of Wards if it commits a trespass upon 
properties in possession of the executrix; Go no da Sundari v Nalini 
Ranjan, SO Cal. 28: 12 G. W. N. 1005. 

Suits Relating to Breach of Contraot of Marriage.— A suit for a de- 
claration that the alleged Hindu marriage is invalid will lie in the ordinary 
Civil Courts, — Aunjona Dasi v. Prahlad Chandra, 6 B. L- R. 243 : 14 W. 
It. 4^ (reversing 14 W. R. 132). A suit to declare a Hindu marriage 
invalid and also for issue of an injunctio” --t*— 

marrying the bride to any one else, is " ■ ' ■ ‘ 

v, Rangacharyuln, 14 Mad. 816. Referred ■ -.i' ■ 

615. But SCO Ram Baran v, Raklial Da*, 6 B. I. B. 244.n : li W B 
412. 

_ A suit to enforce a contract of marriage cannot be entertained in the 
Civil Courts; Bhugun v. Ramjan, 24 W. R 380 But a suit to recover 
damages for breacli of an agreement of betrothal, and to recover money 
paid in pursuance thereof is maintainable — Thahertey v, Gomti, 1*1 
Bom. 412; see Oiilab Chand v. FwRmi. 33 Bom 411 • 11 Bom. L R. 049 
and 33 Mad. 417. 

_ A contract which entitled a father to be paid money in consideration ol 
giving his son or daughter in marriage is against public policy, and cannot 
lie enforced. — Dhoh'da* v. Fulchand, 22 Bom. 6^. See F«if<Jral;unfa 
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them for payments made for the expenses of the idols.— Sftom LaU t. 
Huro Soondurcc, 5 W. R. 29; and Peary Moliun v. JVorendra, 37 Cal. 
229 P. C.: 14 C. W. N. 261:’ 11 C. L. J. 220: 7 A. L. J. 183: 20 
M. L. J. 171: 12 Bom. L. R. 257, 


Where the purchaser of a putni taluk paid oS a decree for rent obtain* 
ed against the old tenant for a period anterior to that of the rent*decree in 
execution of which the tenure was sold, he is not entitled to contribution 
from the old tenant. — Peary Mohun v. ^reerajn Chundra, 6 C. W. N. 794. 
Approved in Monindra v. Jowahir Kumari, 32 Cal. 643: 9 C. W, N. 670; 
fol. in Khitish Chunder v. Khulna Loan Co., 16 C. W. N. 804, Dist. in 
Ajodhya v. Jamroo, 14 C. W. N. 609: 16 C. L. J. 166. 

A co-heir is not liable, either under an implied contract or on grounds of 
equity, to contribute towards the expenses of litigation bona fide carried on 
by other heirs in respect of the common property. — Halima Bee v. Roshan 
Bee, 30 Mad. 526: 17 M. L. J. 439: 2 M. L. T. 468. 


A suit for contribution by a partner against one of his co-partners ou 
account of money paid by him for the satisfaction of a debt contracted bj 
him also to carry on the partnership -business is maintainable.- — 
Prosonno v. Raghu Nath, 26 Cal. 254, and Guda Kulita v. Joy Ram Das, 
26 Cal. 262; Sadhu v. Rameswamy, 32 Mad. 203. 

himself out as owner is liable for contribution.— 
Utneeh Chandra v. Khulna Loan Company, 34 Cal. 92; see Ajodhya v. 
Jamroo, 14 C W N. 699. 


A suit does not lie by an under-tenant of non-agricultural land to 
recover from the tenant (his lessor), money which had been paid by him 
un er r. r. 69 to set aside a sale of his lessor’s interest under a 

gIiTsb'“‘ 6 C. W. N. 336; eo.- 

, landlord sues only the recorded tenants for the rent, ibis 

thfl tor contribution, relieve the unrecorded tenants from 

their share of the rent to those of the 
reco^e^tenants who are obliged to pay the whole.— Gobinda v. Basan. •• 


Bharey^a'sorf .i^hept out of possession wrongfully by another cO' 

him Lin. tVp of fhe latter for rent paid by 

entitkd^to^mainf^*; decretal amount of a co-sharer landlord i* 

towed miMv' by, ■> manager of a ioint Hindu family, who I'M- 

tainable._.43,,o„ NjhTGHsTSh^nl7, ioTaL'll' 

10 W B 24’ tleerbhoy Singh. 11 B. L. Rl 

^^af,a,.amntfhi v^"an?h?pSiofn'6'‘K‘32f iSi. I //li. ^ 
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A suit for damages for assault of a very gross character, although on 
provocation, is maintainable and the fact that the defendant was fined m 
the Criminal Court was no bar to it. — Alihti Cliandm v. Akhxl Ghandrat 
6 C. W. N. 915. See also Varaj Lai v. liam Dat, 2Q Bom. 259; and Hama 
Kumar v. AU Husain, 31 All. 173: 0 A. L. J. 135. 

Slanderous Statements In Pleadings or In Depositions.— Statements 
made by parties to the suits in the pleadings are not absolutely privileged,^ 
and a charge for defamation is maintainable in respect of them —Kali 
Nath v.'Gobinda Chandra, 5 C. W. N. 293. Sec also Sandyal v. Bhaba- 
sundari, 15 C. W. N. 995 : 14 C. L. J. 31; Angada Ram v. Ncmai, 23 Cal. 
867; and Crowdy v. Reilly, 17 C. W. N. 554; 17 C, L. J. 105 and 31 Mad. 

400. But see Isuri Prasad v. Umrao Singh, 22 All. 234; Nathji v. Lalbhai, 

14 Bom. 97; 2 Mad. 13. 

No action for damages will lie against a party or a w'itness for mating 
defamatory statement in the course of a 'judicial proceeding. Baboo 
Oanesh v. Mungnee Ram, 11 B. I.. R. 321 P. C.: 17 W. R- 283; Mungnee 
Ram V. Ganesh, 6 W. R. 134: Chidambara v. Thirumani, 10 , Mad. 87; 
Manjaya v. Sesha Cheti, 11 Mad. 477 ; In the matter o/ Alapar Naidu, 

30 Mad. 222; Bhikumher Singh v. Bccharam Sirkar, 15 Cat 264; Daman 
Singh v. Mahip Singh, 10 All. 425; Queen-Empress v. Qobinda Pillai, 16 
Mad. 265; Queen-Empress v. Bahaji, 17 Bom. 127; Queen-Empress v. 

Bal Krishna, 17 Bom. 573; Woolf un Bibi v. Jesarat Sheikh, 27 Cal. 262; 
and Templeton v. Lauri, 25 Bom. 230 See, however Raghavendra v. 
Kashi Nath Bhat, 19 Bom. 717 and Emperor v. Ganga Prasad, 29 All. 
685: 4 A. L. J. 605. 

It is clear from the above cases that in India witnesses and parties 
stand on a different footing. 

A voluntary and irrelevant statement made by a witness maliciously 
is not privileged. — Haidar Alt v. Abrit Mia, 32 Cal 756 2 C L J. 105, 

See also Oirtear Singh v. Snman Stngh, 2 C. B J. 896; 9 C IV. N. 847; 82 
Cal, 1060, Applied in 4 C L J 390. 

No action for damages is maintamablo for words spoken m answer to a 
question put by a iiobce-ofbcer conducting an investigation. — Methu Ram 
V. Jaggan Nath, 5 C. W. N, 804: 28 Cal. 704, 

Suit for Damages for Malicious Prosecution. — An action for maliciously 
putting the law in motion lies in all cases where there is a concurrence of 
the following elements, (1) the commencement or continuance of a 
criminal proceeding; (2) its legal causation by the present defendant against 
the plaintiff who was n defendant in the original proceeding; (3) its bona fide 
termination in favour of the present plaintiff; (4) the absence of probable 
cau«c for such proceeding; (5) the presence of malice therein; (6) damage 
conforming to legal standards resulting to the plaintiff. Any enforcement of 
the criminal law through Courts of justice concerning n matter whicli will 
subject the accused to a pro'secution, mthout regani to the technical form 
'm_ which the charge has been preferred and irrespective of the grade of the 
criminal offence, is a sufficient proceeding upon which an action for malici- 
ous prosecution may be based; Crowdy v. Reilly, 17 C. \\\ N. 554: 17 C. 

B. J. 105 But tee Golap Jan v BhoJanath, 15 C. W X 917: 33 Cal. 
880, where it is held that a suit for malicious prosecution does not lie where ^ 
the complain.a«t is dismissed without issue of process See also Shep:h j 
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26 M L. J. 104; 11 A. L. J. 413; 83 Mad. 15; 16 C. L. J. 156; SO All. 
167; is 0. W. N. 1808; 20 C. L. J. 196. 

Suits for Contribution Amongst Joint Wrong-doers.— Where a joint- 
decree is passed against several persons, no suit for contribution will h 
as between them if they were wrong-doers m the sense that 
or ou«ht to have known that they were doing an illegal or wrongful act. 
But if they are not guilty of wrong in that sense but acted under a bon 
fide claim of right, then 'there is a right of contribuhon.— Han baran v. 
Joiindra Mohan, 6 C. W. N 393. See also Ram Ralan v. Aswim, 
Cal. 669: 14 C. W. N. 849: 11 0. L. J. 503. 

Where a decree for costs against two defendants jointly was eiecuted 
against one of them, and where it appeared that they consjpired in set g 
up a false defence in the former suit, held that the j., 

was not maintainable, as they were joint 
V. Sngobind, 24 Cal 330; 1 C. W. N. 179, and Malla Singh v- 
32 All. 585. See however, Lakshmana Ayyar v. Ramasami Ayyar, xt • 


78. 

The question as to whether, as between joint wrong-doers, 
any right to contribution at all, depends upon the question 
defendants m the former suit were wrong-doers in the sense that j 
knew, or ought to have known, that they were doing an illegal or ^ e 
ful act. — Suput Singh v. Imrit Tewari, 5 Cal. 720: 6 C. L. ^ 

Ram V Rakmini Sewak Singh, 9 All. 221; Fakire v. TassadduqR^ > 
19 All. 462. See also Brojendra Kumar v. Rash Behari Roy, 13 tyaJ. 


Suits to Compel Registration, — suit to compel registration ® , 
tainable only, when the provisions of s. 77 of the Registration Act ^ , 

1908) have been complied with . — Venkata Sami v. Kaistayya, Id ‘ 
341; Edun v. Mahomed Siddik, 9 Cal. 150: Lakhmoni v. Akroonant,^ 
Cal. 851 jBha^iaon Singh v. Khuda Buksh, 3 All. 397; Kunhimin - 
Viyyathamma, 7 Mad. 635. See however, Abdullah Khan v. 

All. 303. Radha ifiasen v. Choonee Lall, 5 Cal. 445; Shama Chara ■ 
Joyenoolah, 11 Cal. 750; Sajibullah Sirkar v. Hassi Khosh 
Cal. 254; 7n re Abdul Azix, 11 Bom. 691. But rejection of on 

the Registrar on the ground of limitation is not a refusal to regi 
within the meaning of section 76 of the Act . — Vdit Upadhia v. 

Bandi Btbt, 24 All. 402, F. B. 

No suit lies under s. 77 of the Registration Act (lU of 1877) 
an order made under s. 24 of that Act refusing to direct a document i 
bo accepted for registration . — Oangava v. Sayava, 21 Bom. 699. 

Under the Registration Act (III of 1877), a suit lies to compel regis- 
tration of documents of which the registration is not compulsory.—’-* V 
Bibi V. Ashanullah, 16 Cal. 609, 


Where the executant did not appear after service of summons, a 
the Sob-Registrar thereupon refused to register the document, 
suit under s. 77 of the Registration Act, that the case was one of 
execution within the meaning of as. 35 and 73 of the Registration 
(XVI of 1008); Kuratthit Begam v. Najibunnessa, 25 Cal. 93. 

In a suit under s. 77 of the Registration Act (in of 1877), a 
cannot go into any • matter • affecting the validity of the document 
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In a suit for compensation for malicious ’prosecution it does not follow 
that the suit will not lie, whore the plaintiff was acquitted m appeal after 
conviction in the lower Court. — Boja JReddi v. Perumol Reddi, 26 Mad. 
506, See also 17 0. W. N. 484. 

A suit for damages for malicious prosecution will lie only against the 
person, who prosecutes and not against the person upon whoso information 
to the Police the prosecution was started. — Narasinga Ron' v. Methaya 
PHlat, 26 Mad. 302; Dudh Nath Kandu v. Mathura Proaad, 24 All. 817, 
and Balbhaddar Pando v. Basdeo Pande, 29 All. 44; 3 A. L J. 050. But 
see Hart Charan v. Kailash, 86 Cal. 278 : 12 C. W. N. 817. Followed in 
Bandi v. Pamabin, 6 A. L. J. 516: See Gaya Parshad v. Bhagat Singh, 12 
C. W. N. 1017 P. C. : 8 C. L. J. 837 P. C. : SO All. 525 P. C. Eef. to in 
Mina Kttmari v. Surendra, 14 C. W. N. 00: 10 C. L. J. 226. 

Liability of the Principal for Wrongful Acts of Servants or Agents.— 
As to liability of a master or a firm for damages on account of torts com- 
mitted by servant, agent or partner, see Sarof Chandra v. Dawlat Singh, 10 
C. W. N. 723 and ^limcdb/iai v. Framji 28 Bom. 226; •/araar Ohunder v. 
Satis Chundra, 30 Cal. 207 : 7 0. W. N. 126 : and Doorga Natain v. Baney 
Madhab, 7 Cal. 199; Sherjan Khan v. Alimuddi, 23 C. L. J. 225. 

Master and Servant^Sult for Wages for Broken Period. — A suit is not 
maintainable by a person engaged on a monthly salary for broken portion 
of a month, if he leaves service without the consent of his employer or 
without giving one month’s notice before leaving the service; Ralli Brothers 
V. AmbtJca Prasad, 35 All. 132: 11 A. L. J. 104; Stewart v. Oonslaws, 6 
B. L. R. 74: 5 Bur L. T. 167; 17 Ind. Cas. 900; 13 Cal. 80; and 10 Bom. 
H. C. 57. 

Suit to Enforce Contract Based on a Condonation of a Criminal 
Offence. — A contract to pay money in consideration of foregoing a criminal 
prosecution, is opposed to public policy, and will not be enforced. — Kandan 
Chetti V. Coorgee Snl, 2 Mad. 187 Mottai v. Ramasami, 37 Mad. 885. 
So a suit to enforce a contract based on a condonation of a criminal offence 
is not maintainable. — fCumafa Nath v. Beharree, 11 W R 314; Jetoo 
Mahio V. ilfonu Pam, 17 W. R. 84. See also Dalsuhhram v. Charles De 
Brutlon, 28 Bom. 326. Fol. • in Pai Charan v Amrifo Lai, 11 C. L. J. 131. 
So also a suit to enforce an agreement to suppress a criminal prosecution, 
or to recover money paid in pursuance of such unlawful agreement, is 
not maintainable. — Pa; Kristo v. Koylash Chunder, 8 Cal. 24: Amzadnesta 
V. Poliim Ba\sh, 19 C. W. N. 383. 

A contract based upon a consideration of stifling a criminal prosecution 
in respect of a compoundable offence is not forbidden by law or against 
public policy, and may be enforced. — Amir Khan v. Amir Jan, 3 C. W. N. 
.5, and Mathoora Nath v, Prnaram, 7 W. R. 83. Mathoora Nath v. Gopal, 
5 W. R. S. C. C. Ref. 16. See also Jai Kumar v. Gourinath, 28 All. 718; 
*? ^00* But, where the offence is not compoundable, the contract 

is void. — ^Sriranya Chariar v. Rama Samt. 18 Mad. 189. Ref. to in 22 All. 
224. See also Bmdc*lian' v. Lcktra;. 20 C W. N 760. 

Transfer of property by sale or mortgage os compensation for criminal 
cbnrpo is illegal. — Sheikh Majehar v. Sited Muhtasked, 40 Cal. 113: 16 
C W. N. 854 (8 W’. R. 412 declared obsolete) 

On this paint tee tlic nrjirlr in 7 C. L •f. 4ln fo 4@n. ^ 

C P, C-6 
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Co, V. J?am Chund Duti, 18 Cal. 10, P. C. (15 Cal. 214, reversed); See 
also 19 Cal. 253, P. C., and 20 Bom, 467 : Syed Ali v. Najab Ali, 11 C. 
W. N. 143; Mohesli Narain v. Naivbut Pathakt 1. 0. L. J, 437 : 82 Cal. 
837; Ananda v. Parbatt, 4 C. L, J 193; Divijcnder Narain v. Pumendra 
INTarom, 11 C. L. J. 189; Amha v. Jnanoda, 4 C. L. J. 254. See however, 
Surendra v. Hart Mohan, 33 Cal, 1201. Rof. to in 18 0. W. N. 609. See 
also 18 C. W. N. 328: Jagarnath v. Jainath, 27 All. 88; Ram Shankar \ 
Jnanada Sundari, 5 C. L. J. 297; Pficni Singh v. Nawab Singh, 28 All. 161; 
lerail v. Samser, 18 0. W. N. 176; 19 C. L. J. 47; 19 C. W. N. 442. 


What Constitutes Adverse Possession Amongst Co-sharers.— Mere 
occupation and enjoyment by one co-sharer does not per ae constitute 
adverse possession as against the other co-sharer . — Paroda Sundari v. 
Annoda, Sundari, 3 0. W. N. 774. As between brothers especially when 
no partition is proved, the adverse possession of one should be proved by 
more satisfactory evidence — Jagjivan Das v. J3ot Amba, 55 Bom. 862. 
See also Vjalbi Bibcc \ Vmakant, 31 Cal. 970; 9 C. W. N. 32 and Inayat 
V. Husen, 20 All. 182- 


To constitute on adverse possession as between tenant s-in-coramon 
there must be an exclusion or an ouster. Presumption of actual ouster 
when may arise.— Gont/od/iar v. Paraakram. 29 Bom. 300: 7 Bom. h. B. 
252; 33 Bom. 317; LoJeenath v. Dhaheswar 20 C. W. N. 61: 21 C. L, 
J. 253 

A case of adverse possession by a coparcener cannot be established by 
mere paper assertions not brought home to the knowledge of the other co- 
parceners, when there has been no actual exclusion of the latter from use 
and enjoyment for the period of limitation.— A nandrao Gunpairao v. 
Vasantrao Madhavrao, 11 C. W. N. 478, P. C. : 5 0. L. J. 838: 17 M. h 
w w Jogendra Nath v. Baladeb Das, 12 C- 

W. N. 127 : 35 Cal. 961: 6 C. L. J. 735; Ahmad Raja v. Ram Lai, 37 AU- 
203; Ayeninassa v. Shaih Uuf; 16 C. W. N. 849; 32 Mad. 191 and 37 Bom. 
84. 


Suits for Revocation of Probate or Letters of Administration.— A 
tor revocation of probate on the ground of forgery is not maintainable; the 
proper course is to make an application under section 50 of the Probate 
and ^‘f*8tration Act (V of 1881). In the goods of ^fohendTa Narain. 
n ivY* Komallochun v. Nilrutton, 4 Cal. 360: 4 C. B- 

iV to revoke a grant of probate on the ground 

Buii proceedings should be initiated by a regular 

suit.— /n the goods of Harendra Krishna, S 0. W. N. 883. 

the estate of a living Hindu debtor is not maintaio- 
able, Gangaram v. Nagmdas, 32 Bom. 381? 


interest in the property of the deceased can op- 
don of probate. — Baijnath v. DespuitUt 
A n..! oon . TT ' i?. „ M.'ittiontf. 


— any inieresi in 1 

Tral or apply fo, revocation of probate’.— Bmjnafh v. Despuity, 

6 Cal 490- Nilrutton, 4 Cal. 360: Vmanath v. Nilmony- 

6 6 Cal. 460; Mohun Bass v. Lutclm^!^ 

IQ fP C l V 8 Cal.- 570; Nilmony v. Vmanat 10 Cal. 

7 Cfeli 10 Cal. 413; Mudun Mohun 


V rii,:. “ ^ Oftas/ij Bhusan, 10 Cal. ^lo; muaun .»-•;- 

R’.Ht?, Rahatnutidla v. Rama Rao, 17 Mad. 878- 

697. Even slight or 


ita/iomuttiHa v. Rama Rao 

barn Churan, 21 Cal. 639 and 697. Even shgn* 

C.1..^j! 263 ^^ mterest is sufficient; Brindaban v. Sureswar, W 
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Madhumani PeahaUr, 9 B. L. K. (Ap.) 87; 18 W. R. 445. BBo Ohoga l^l 
V. Pcit^ri, Si All. 58; 6 A. B. J. 7. Itv Op/jll v. IVtight, 15 0. TV.,N. (CIX) 
109», it has been held that the principle applies even if she be the kept mis- 
tress of a single man. 


Suit Based upon Contracts Induced by Undue Influence or Coercion. — 
Contracts induced by undue influence or coercion cannot be enforced, Bhim- 
bhat V. Ycahwantrao, 25 Bom. 128. Sec also Prasad v. Pathhu 

Lai, 10 All. 535. Approved in Mannu Singh v. Umadat, 12 All. 523; 
Gobardhan v. Jai Kishen, 22 All. 224; Turnbull and Go. v. Duval, 6 C. W. 
N. 809, P. C, : Ganga Buksh v. Jugat Bahadur, 23 Cal. 15, and Rangnaih 
V. Goumd, 28 Bom. 689. 


Power to Dominate the will of Another when Amounts to Undue 
Influence. — See Dhampal Das v. Pajo Maheshwar Baksh, 28 All. 570, P. C. 
10 C. W. N. 849; 4 C. L. J. 1; 16 M. L. J. 292: 8 Bom. L. E. 491; Fol. 
in 31 All. 386 P. C. : 10 C. L. J. 76; 13 C. W. N. 1069. Poma Dongra v. 
W. GiUcsnie, SI Bom. 348: 9 Bom. L. R. 143. Sec, however. Rani Sundar 
Koer V. Pai Sham Krishen, 84 Cal. 150, P. C. : 11 0. W. N. 249 : 5 G. L. 
J. 106: 4 A. L J. 109: 17 RI. L. J. 43: 9 Bom. L. R. 304; Gancs Rarayan 
V. Fiefcnuram Chandra, 32 Bom. 37 and Ohatring Moolchand v. Whitchum, 
32 Bom. 208. 


Suit for Damages for Illegal Imprisonment and Malicious Arrest. — 
To support an action for false imprisonment nothing short of actual deten- 
tion and complete loss of freedom is sufficient. A person is not under im- 
prisonment after his release on bail. Rfaliammad Yueufuddin v. Secretary 
of Slate, 30 Cal. 872- 7 C. W. N. 729. 

An action for malicious arrest is not maintainable, when tbe defendant 
has placed all the facts before tbe officer with discretionary power to order 
such arrest and when such officer with full knowledge of the facts exercised 
his discretion and ordered the arrest . — Thakdi Haiji v. Budrudm Caib. 29 
Mad. 208. 

Liability for damages for illegal confinement; Deb Nath v. Umacharan 
9 C. W. N. (B. N,), cclxiv (264). Liability for damages for illegal arrest; 
Chairman of Coistporc MunicipaUiy v. hfonmoiho Naih Dutt, 0 C. W. 
N. 730. 

Suit for Compensation for Wrongful Seizure of Cattle.— A suit for 
compensation for wrongful seizure of cattle will lie in a Civil Court, tbe 
provisions of Act I of 1871 being no bar to such a suit.— Shuttruobon Dae 
V. Hokna Showtal, 16 Cal. 159. (15 W. R. 279, approved: 2 C. L, R. 844, 
dissented from.) Ref. to in 273 Mad. 483 F. B. 

Suit for Damages for Destruction of Life or for other Injuries 
Sustained.— A suit for damages for destruction of life is maintainable bv 
the representatives of the deceased.— Lye/I v. Ganga Dai, 1 AH. 00; Finayafc 
Rayhu Nath v. G. /. P. Baihcaif Co., 7 Bom. H. C. 118; Sarab Itatanji 
V. Q. /. P, JlatUvay Co., 7 Bom. II. C. llO-n.; liaianhai v. O. I. P. Railway 
Co., 8 Bom. H. C. 180. See also Johnion v. Madras Tty. Co., 28 Mad. 
470: l.-S M. L. J. 303. 

See the proruioni of .4ef XIII of 1655. 

A suit for damages against a Railway Company for destruction of life m 
the railway carriage, is not maintninahle against the company unless it U 


( 
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Go., 32 Mad. 95: 18 M. L. J. 497: British and Marine In. Co., v. /. 0. 
8. W. Go.., 38 Cal. 28: 15 C. W. N. 226. 


Loss owing to negligence — goods sent as '* luggage ” and value and 
description not declared and excess charge not paid~-carrier is liable in 
damages. Burden of proof of negligence is on the company and not on 
plaintiff; I. G. S. Navigation, Go,, v. Bhagwan, 40 Cal. 716: 17 0. L J. 
639 : 17 0. W. N. 633 (24 Cal. 786 followed). See /. G. S. Navigation ond 
Ry. Go. V. Gopal Chundra, 17 C. W. N. 070: 41 Cal. 80. (16 C. W. N. 
766, distinguished); Laid Chand v. G. J. P. Ry., 37 Bom. 1: 14 Bora. 
L. K. 165; Hirji KheUi v. Bom6a« Baroda Ry. Co., 39 Mom. 191: 
however, 41 Cal. 576; 19 C. W, N. 95. 

Non-liability for damages on the basis of risk note; Arunachellam v. 
Mad. Ry. Co., 33 Mad. 120; Oanesk Fionr Mills, Co. v, 0. 1. P. Ry. 

113 P. B. 1908: 15 P. L. R. 1909. 


For the liability of common carriers (such as Railway and Steam-ship 
Company) for damages on account of loss of property by accident or negli- 
gence, consult the following cases : — Maclcillican v, Cotnpagnia, etc., etc., 
6 Cal. 227; Moheswar Das v. Carter, 10 Cal. 210; Mooihora Kanl v. 
I. G. B, Navigation, Co., 10 Cal. 166; 7. 0. B. Navigation Co., v. Jojl 
Kriaio, 17 Cal. 39; Chogemnl v. Commissioners, etc., etc., 20 Cal. 427: 
Irrawaddy Flotilla Co v. Bhugwan Das, 18 Cal. 620 (P^ 0.; Secreiani 
^ State V. Budhu Nath, 19 Cal. 538; Laljihhai v. G. I. P. Ry- Co., 16 
Bom. 434, Ptpanna v. Southern Maharaita Ry. Co.. 17 Bom. 417: Seshen 
Pattar v. Miss, 17 Mad- 445; E. I. Ry. Go. v. Bungad All, 18 AH. 42; 
Bafuram V S. M Ry. Co., 19 Bom. 159; Secretary of State v. D»P 
Chand, 2i Cal 306; Bana Mai v. Secretary of Stale, 23 All. 367; Toonija 
257; chhaqan Lai v. E. I. By. Co., 27 Bom. 
r. 1 26 Cal. 398, P. C. : (affirming 24 

Ual. 786); G 7 P Co v. Raissit Chanmull, 10 Bom. 165 (reveising 
17 Bom. 72^; Nanliuram v. 7. Midland Ry. Co., 22 All. 861 and Afadra* 
Ry. Co. V. Qounda Bow, 21 Mad. 172 

given by the consignee of goods does not preclude hm 
fmm suing for compensation if it is subsequeStly found that some of the 

TaHo cTsn '' 


10 . ^^0 Court shall proceed with the trial of any suH in 
Si»y of Sah. which the matter in issue is also directly atw 
substantially in issue in a previously insti- 
tuted suit between the same parties, or between parties under 
whom they or any of them claim litigating under the same title 
where such suit is pending in the same or any other Covirt m 
lintish India having jurisdiction to grant the relief claimed, o- 
m any Court beyond the limits of British India established or 
continued by the Governor-General in Council and having tlic 
jurisdiction, or before His Majesty in Council. 


Explanation . — ^Thc pendency of a suit in ‘ a foreign Court 
does not preclude the Courts in British India from trying a suit 
founded on the same cause of action. [8. 12.] 
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At to mainiainability of tuit upon judgment of foreign Court, tec the 
catet noted under 1 . 13. 

Suit to Amend or Rectify Mistake In Decree, If Maintainable.— A suit 
to rectilv a mistake in a decree is maintainable under sec. 9. The remedy 
provided by sec. 144 is not the only remedy open to a person- Sec. 162 
does not apply to such a case. — Jogetwar v. Gang a Bithnu, 8 
C. W. N. 473. See, however, Chand Mea v. ^sima Banu, 10 C. W. N. 
1024; Basawan Kunni v- Nakchedi, 27 All. 174; and Bhondi Singh v. 
Dowat Roy, 17 C. W. N. 82: 15 C. L. J. 676: Thamballa v. Thamballa, 

7 M. L. T. 266; 6 Ind. Cas. 119; Jitendro v. Batik Lai, 27 Ind. Cas. 800. 

Suits to Set Aside Decrees on the Ground of Fraud or Want of Juris* 
diction, when Maintainable. — A suit is maintainable to set aside a decree 
on the ground of fraud.^MiroIi Rahimbhoy v. Rehmoobhoy Habtbhoy, 15 
Bom. 594. Sec also Afohomed Golab v. Afahomed Sulliman, 21 Cal. 612; 
TikcTom V Daulat, 32 AU. 145: 7 A. I. J. 74; ilfohendra v. Qopcl, 17 Cal. 
769; Jagannath v. IVatson, 19 Cal. 341 and Nanda Kumar v. Ravijiban, 

18 C. W. N. 681; 41 Cal. 990, where it has been held that the fraud must 
be actual positive fraud, i.e., a meditated and intentional contrivance to 
keep the parties and the Court in ignorance of the real facts of the case 
and obtaining that decree by that contrivance. See also Bhondi Sing v. 
Dowlot Ray, 17 C. W. N- 82. 16 C. L. J. 675; Kusodha; v. Brojo Aiohan, 

19 C. W. N. 1228; Janki Kuar v. Lackmi Narain, 87 All. 635. 

The High Court has jurisdiction to set aside a decree of a Mufussil 
Court on the ground of fraud. — J7i>tarini v. Nundo Lai, 30 Cal. 369; 7 
C. W. N. 353 See also Bankc Behari v. Pokhe Lai, 25 All. 48. C7mrao 
Stnob V. Hardeo, 29 AU. 418. A decree of superior Court can. be declared 
void by an inferior Court on the ground of fraud. — Sarthakrani v. Nundo 
Ram, 11 C. W. N. 579. Fold, in Abdul Huq v. Abdul Hafez. 11 G. L. J. 
636 : 14 C. W. N. 695. 

A suit lies to ^ct aside an ex parte decree and the sale hold in execu- 
tion thereof on the ground of fraud, though an application to set aside 
the decree under Order IX, r. 13, had proviouslj’ been refused.— I?adha 
Raman v. Pran Nath, 28 Cal. 475, P. C. ; 5 C. W. N. 767 P. C. (24 Cal. 
646 alBrmod, 21 Cal. 605, approved). Sec also Ram Narain v. Shew 
» Bhunjan, 27 Cal. 197; Dcbendra Nath v. Pasanna Kumar, 5 C. L. J. 828; 
Du'arica Prathad v. Lochman Das, 21 All. 289: Kedar Nath v. Protonna 
Kumar, 5 C. W. N. 659, and Khagendra Nath v. Prannafh. 29 Cal. 895 
P. C.: 6 C. W. X. 473, P. C. 

A decree passed by a Court having jurisdiction over subject-matter ' 
is voidable and not void when it is passed under a misapprehension or is 
brought about bv fraudulent proceedings. — Sheik I email v. Roiab, 30 Mad. 
205: 17 M. L. J. 105; 2 M. L. T. 186. 

A suit to set aside decree on the ground of fraud — Sole question 
raised the suit already decided in proceedings under a. 108, C. P. Code of 
1632. Held, that the suit was not maintainable. — Natdar Val v. Raunak 
Hutain, 29 All. 603 ; 4 A. L. J. 665: (29 Cal. 395, dissented). A decree 
can bo set aside eitber on the ground of non-service of summons or on 
review or by regular suit on the ground of fraud. Non -service of summons 
alone U not a ground for setting aside a decree bv suit; Naraiinab ▼. Bifti 
Rufxkan, 87 Cal. 107: 11 C. L. J. 250; 14 C. W. N. S07. Bee Puma 
Chand V. Bheodai Rai. 29 All. 212; 4 A. L. J. 161. 
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s. 10 nor 8. 11 of the 0. P., Codelprecludes the' institution of a fresh suit 
for the same relief; thej only bar the trial. In eases coming within s, 
10 the proper procedure is to stay the suit and not to dismiss it; 
Venkateswara v. Cheraaseri, 27 M. L. J. 405: (1914) M. W. N. 740: 25 
I. 0. 697. 

This section only prov-des that no suit , shall be tried if the same 
issues are involved in a previously instituted suit. It does not dispense 

with the institution of a suit within the proper time when the law requires 

such institution. For instance, under Or. XXI, r. 63, C. P. Code, an 
unsuccessful party in a claim case has to institute a regular suit to establish 
the right claimed by him. — Namagauda v. Paresha, 22 Bom. 680; See also 
Meckjee v. Devachand, 4 C. L. R. 282; Ramalinga v. Raghunath, 20 M. 
418; Venkappa Chari v. Manjunatha, 16 hi. L. J. 526. 

An order under s. 10 of the G. P- Code staying a suit amounts to 
a decision that the Court has under the existing circumstances no juns* 
diction to proceed with the trial of the suit. It is, if wrongly passed, 

a refusal to exercise a jurisdiction vested in the Court and is open to 

revision under s. 115 of the C. P, Code; Thakur Siial Singh v. SitU 
Baksh Singh, 6 0. L. J. 96 : 50 I. C. 212 A contrary view was taken in 
4 Lah. L. J. 425; A. I. B. (1922) Lah. 55: 67 I. C, 870, where it was held 
that it is not open to revision. Where a suit has been stayed under s. 10, 
C. P. Code, the Court can pass interlocutory orders, such as orders for 
a receiver or an injunction or an attachment before judgment; Senaji v. 
Paunaji, 23 Bom. L. R. 1228. 

A suit may be stayed under this section even after the hearing 
has commenced.— Wahidunnissa v. Zamin, 42 A. 290: A I. R- 22 Bom. 
276: 55 I. C. 89. 


Ipie section provides that, if an issue be in a course of trial in a 
pending case, the Court shall not entertain another suit to try the samS 
issue and grant the same relief. But where there is no ifcsue between 
the parties, but only administration of relief on admitted facts (as m a 
partition-case), this section does not apnly. — Kirtv Ohunder v, Anain 
Nath, 10 Cal. 97: 13 C. L. R. 249. 


'* pf suit.'*— The word “ suit ” in this section does not inclnde 

proceeding under section 47 of the C P. Code. See Venkata v. Ven],a- 
faramo; 22 Mad. 256, where it has been held that a proceeding under 
section 244 C P Code. 1882 (s. 47) is not a suit within the meaning of 
8. 12, C. P, Code, 1882 (s. 10), Nor does it Include application 

Majesty in Council, see Nainappa v. Chidambarain, 
21 Mad. 18, where it has been held that the mere pendency of an app”' 
cation for leave to appeal to the Privy Council in an execution case does 
. not bar a subsequent suit under this section. Proceedings to iilf 
award are governed by the same principles of general law ns arc 
for suits f section 10 of the C. P. Code 1908; Macdonald £ Co. v. 0. P* 
Emdcn, 4 S. L. R. 187; 9 Ind. Cas. 707. 


Applloabinty of this Section to Appeals, Miscellaneous Proceedings 
and Arbitration Proceedings.— The word " suit " in s. 10, C. P. Code. 
eludes appeals and miscellaneous proceedings also, s, 141, 0. P- 
IS wide enough to make the provisions of s. 10. C. P. Code apply J,® 
orbjtration proceedings. . Jai Narain Bahu Lai, In the matter of, 06 I- 
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Venkanna Aitamma, 12 Mad. 163. See also A$huio»h Banerjl j. LulcM- 
woni Debya, 19 Cal. 139, F. B. Sec, however, /?om Dial v. Indar haur, 
16 All. 179 and 3 C. W. N. 139. 

Suits for and R/ght to Maintenance. — Under the Hindu law ns well na 
upon general principles, the father of an illegitimate child is hound to 
provide for its maintenance. (4 W. R 132, P. C.^ referred tc^. A suit 
lies in the Civil Court for maintenance of an illegitimate child notwith- 
standing that the Criminal Court refused to grant the maintenance. — 
Ghana Kanto v. Gereli, 32 Cal. 479: 13 C. W. N. 150 (18 All. 29 and 20 
W. R. Cr. 68, dissented from). But see Subhadra v. Basdeo Dube, 18 
All, 29 (20 W. B. Cr. 58, referred to). An order by a magistrate awarding 
maintenance does not taie away the jurisdiction of the Civil Courts. But 
no suit will lie for an injunction to restrain proceedings under section 
488, Cr. P. Code~i)eraji MaZmgo v. iVarali Kaveri, 30 Mad. 400 2 M. L 
1. 844. (14 Cal. 276, followed; 2 Weir. 615, approved). 

A Bonless widowed daughter in indigent circumstances is not entitled 
to separate maintenance out of her father’s estate. A Hindu widow 
must, in the first instance, look for her maintenance to her husband’s 
family.— Mokhado v. Nunda hall, 28 Cal. 270: 6 C. W. N. 297. (27 

Cal. 555; 4 C. W. N. 669, affirmed). The widow of a predeceased son has 
right to maintenance from a person to whom her father-in-law has be- 
queathed the whole of his self-acquired property. — SiddeBSury v. Janardan, 
29 Cal. 657 : 6 C. W. N. 530 (reversing 5 C. W. N. 549). But see Bat 
Parvati v. Tarwadi, 25 Bom. 2^; Meenahthi v, Rama, 37 Had. 397. 

A Hindu widow having sufficient private income for her own support, 
cannot claim maintenance from her husband’s family. — Romaicalt Koer v. 
Afou^Jmri Kocr, 4 C. L. J. 74; see Dattatraya v. Rakhambai, 33 Bom. 
60: 10 Bom. L. R. 770. But see Lmgayyo v. KanaUamma, 88 Mad. 153. 

A Hindu wife leaving her husband’s protection on account of hia habi- 
tual ill-treatment and cruelty is entitled to separate maintenance from her 
husband’s income. — Matangmi v. Jagendra, 19 Cal. 84. See also Seshamma 
V. Subbarayadu, 18 Alad. 43. But, whore the property ia too small, a 
separate maintenauce ia not to be allowed.— Godavaribat v. Sogtinabai, 22 
Bom. 62. A Hindu widow is not bound to live with the family of her 
deceased husband to entitle her to separate maintenance, see 29 Cal. 
557 ; 6 C. W. N. 297; 81 Mad. 838: 13 Ind. Caa. 136. 

Keeping a concubine in the house by the husband would be a sufficient 
justification for the unfe to ask for separate habitation and maintenance. 
Dular Keen v. Dwarka Nath, 0 C. W. N. 270 and 610; 1 C. L. 3. 283; 
82 Cal. 234 and 34 Cal. 971. 

Forfeiture of Hindu- Widow’s Right to Maintenance for Unchastity.— 
It is a settled principle of Hindu Law that a Hindu widow's right to claim 
maintenance is forfeited upon her uncliastity. — Rama Nath v. Rajviii 
.Ifonf, 17 Cal. 074. See also Baufata Kuari v. .Ucyiiu Ttican, 15 All. 88*4, 
and A’ayamma r. I’irabhadra, 17 Mad. 802. Bee also Kandatmi Pill if v. 
Munigammai, 19 Mad. 0; 31 All. IGl; 22 Cal. 847; and 23 M. L. J. 200; 
ter however Parawoi v. Nahadeti, M Bom. 278: 12 Bow. L. R. 100; 
Dal Singh v. Bini, 82 All. 155 : 7 A. L J. 80. 

Right of Hindu Widow to her Late Husband’s Property after Conro 
elOB and Re-marrlage —A Hindu widow docs not, by rpBioo her con- 
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The words “ before His Majesty in Council ” in this section mabes it 
clear. Bepin Behari v. Jngendra Chandra, 24 C. L. J. 514: 36 I. C. 
641. But it does not include an apphcation for leave to appeal to His 
Majesty in Council because the application may not be granted at all.— 
Naniappa v. Chidambaram, 21 M. 18; nor an application under s. 47.— 
Venkata v. Venkalarama, 22 M. 256. 

" Between the same parties," — ^This section requires that the earlier 
suit shall be between the same parties as the later or between parties 
under whom they or any of them claim litigating under the same title.— 
Sadagopachariar v. Tirumdlachariar, 31 I. C. 25; Bishen Devi v. Btshen- 
chand, 61 I. C, B30. If the two suits are not between the same parties 
or between parties under whom they or any of them claim litigating under 
the same title, this section will not apply, even though some of the qaes* 
tions in the two suits are the same. — Rama Krishna v. Krishnoruami, 
(1922) M. W. N. 521 ; 68 I. C. 167. 

If the other conditions of the section are satisfied, the mere fact that 
the first suit is between A and B as plaintiffs and C, D and E as defen- 
dants and the second suit is between C as plaintiH and A, B and F. 
(not a party to the first suit) as defendants will- not take the case out 
of the purview of s. lO.^Wahidunnisa v. Zamin. 42 A. 290: A, I. «• 
1922 Bom, 276. 


" Litigating under the same title.'*— These words have been added 
to this section by the new Code. The eSeet of this addition is that the 
provisions of this section will not apply unless the parties in the two 
suits are found to be litigating under the same, i.e., common iitl®* ° 
10, 0. P. Code does not authorize the stay of a subsequently institutea 
suit where the prior and the subsequent suits are not between the sawe 
parties or between parties under whom they or any of them claim hh- 
gatmg under the same title, even involve some 


Where such suit is pending. "—Where the previously instituted 
suit between the same parties or between parties under whom they />r 
any of them claim, is pending in the same or any other Court in Bntisn 
7? n or m any Court beyond its limits established or continued by 
U.-U. m Council then it constitutes a bar to the subsequent suit. 

P«ii<^ency of the fir^t suit in any one of the Courts mentioned lO 
the section that constitutes the bar. Radamsee v. Lakhmsee, 43 Cal. 

Hyderabad State agamst the 

f Plaintiff subsequently filed another suit relating to the 
^ K defendant in the Bombay High Court 

tliirtlin jurisdiction of the British Indian Court, 

jurisdiction to restrain defendant itom 
proceedmg^u^th h^s smt in the Native State.— Noifc v. Balivant 

9* applies to an application made to tbj 

re“a«?p to proceedings in his court where an aPK« 

DcnS n subject-matter between the parties to the suit ^ 

P S tl 0 Chief Court at Bangoorj. proceedings in on appeal 
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See caset under rule 21, Sch. 11. 

Suit to Compel Execution of a Fresh Deed after Loss or Destruction of 
the First.— A suit will lie to compel the delendnnt to execute a fresh deed 
of sale where the Srst one has been lost or destroyed after execution, and 
before registration. — Nynahhd Rowthen v. Vavana Mohomad, 6 Mad. 123; 
Nallapa Reddi v. Ramlingachi Rcddi, 20 Mad. 250. Ses also Bdldeo 
Prasad V. Girish Chandra, 2 All. 764 and Chinna Krishna v. Dorasami, 
20 Mad. 19. 

Suits for Compensation and Damages. — A suit for compensation by ■i 
Hindu father for the loss of his daughter’s services in consequence of her 
abduction is maintainable. — Ram Lai v. Tularam, 4 AU. 97. 

The defendants by the negligent construction of a railway caused the 
plaintifi's land to be flooded in the rainy season and consequently damaged. 
Held, that it being shown that the defendants had exceeded or abused 
their statutory powers they ore liable to the plaintiSs for damages. — Gaeh- 
tcar Sarhar of Bawda v. Gandhi Kacharabhai, 27 Bom. 344, P. C., 7 
C. W. N. 393. P. 0. 

Suit for damages against persons who committed dacoity is maintain- 
able notwithstanding their acquittal in the Criminal Court; Keshab Hath 
V. Monirwddin, 13 C. "W. N. 601. 

No action for damages will lie against a person for procuring an erro- 
neous decision of a Court of Justice. — Rant Mina Kumari v. Surendra, 14 
C. W. N- 96. 

Suit for Damages Against a Witness. — ^A suit for damages is main- 
tainable against a witness under section 26, Act XIX, of 1853, if he 
fails, without lawful excuse, to attend the Court in obedience to a sum- 
mons. But the action will not lie unless personal service has been eSected. 
^Dhanpat Sing v. Prem Bibi, 24 W. R. 72. See also Dwarlta Nath v. 
Anundo Cbundcr, 6 W, R. (S. C, Ref.) 18 and Naiaraja DesiUar v. Veera- 
hadran Chetty, 17 M. L. J. 143. 

^ Suits for Benefit of Schools.— The secretary* of an aided school can 
maintain a suit for damages against the ovwier of the scho-il premises for 
breaking down the building, and removing the materials belonging to the 
plaintifl. — Sreehury Roy V. Mills. 6 W. R,, Civ. Ref, 21. The secretary 
IS also liable to be sued for rent of the school house. — Bhoiabhai v. Havem 
Samuel, 22 Bom. 764. 

The Government has a right to make rules as to the terms on which 
pupils should be admitted into and allowed to remain in their schools, and 
a suit to rerover money paid for a pupil in accordance with those rules is 
not maintainable. — Hurro Mohtin v. Jionomalee Mitter, 11 W R. 350. 

Suits for and Right to ContrlbnUon.—- A suit for contribution by a 
Hindu widow for the marriage-expenses of her daughter is maintainable 
apiinst the undivided brother of her deceased husband . — Vaikuntam v 
Kal/apiram, 23 ilad. 512. See also rciTuafam v. Kalaptram. 26 Mad. 
407; and -VanJan v. Ajodhya, 82 All 825 F. B,; 7 A. L. J. 236 

When a Hindu ancestor makes no endowment or trust for the support 

the family-idols, no legal obligation rests on hi* descend lets to avpport 
the idols: therefore, a suit fer contribution will not lie against any of 
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This section is not applicable where the previously instituted suit 
is pending in a court not competent to try it; Jahangir v. Htra, 157 P. W. 
R. 1914: 26 Ind. Cas. 282: 283 P. L. R. 1914; Chowdhury Jamininath 
V. Midnapore Zemindarij Co., 27 C. W. N. 772. 

The High Court has jurisdiction to order a party to the suit before it 
to refrain from prosecuting it in the mofussil Court; Mull Ghand v. Gill 
& Co., 21 Bom. L. R. 963. 63 I. C. 518. 

Where Plea Raised is the Same in Both Suits. — ^Where a defendant 
is sued as the heir of a deceased person and a decree is obtained against 
which there is an appeal and during the pendency of an appeal, the 
defendant sues the plaintiff in the former suit as a creditor of the deceased 
and raises the same plea as was raised in the former suit, the Court would 
be j’ustified in staying the suit under this section. — Waliidunnma v. 
Zamin Ali, 42 A. 290 : 18 A. L. J. 145. 


Before His Majesty In Council. — These words indicate that the pen- 
dency of an appeal before the Judicial Committee of the Privy Council wU 
bar the trial of a suit in British India. 


Where it is shown that an appeal is pending before His Majesty m 
Council, an order for stay of a subsequent suit can be made without any 
reference to the nature of the relief claimed in either suit. It is only 
necessary that there should be in both suits or in the suit and the appeal 
some matter which is directly and substantially in issue in both cases, 
Wahid Ali V. Nusrat Ali, 58 I. 0. 629. 


Power of Court Exercising Insolvency Jurisdiction to Stay Sult-'A 
Court exercising insolvency jurisdiction under the Provincial Insolvency 
Act V of 1920 has no power to stay, under this section, a suit brought by 
the mortgagee against his mortgagor prior to the insolvency of the mort- 
gagor.— The Official Receiver v, Palaniswami, 48 M. 750. 

Interlocutory Orders Pending Stay.— An order under this section stay- 
ing a suit does not take away the power of the Court to make interlocutory 
orders in the stayed suit, such as orders for a receiver, or an injunction 
or an attachment before Judgment. — Sennaji v. Pannaii, 46 B. 431: A. 
1. R. 1922 Bom. 276 : 64 1. C, 580; Kapur Chand v. Devi Chand, 23 Bom* 
L. R. 1228: 64 I. G. 680. 


Evidence of Pendency of Prior Suit: Onus.— If a defendant in a 
wishes to show that the further trial of the suit is barred by a. 10 of the 
G. 1 - Oode. It IS Ins business to produce before the Court such documents 
as will satisfy the Court that s. 10 is applicable; Akbar Zatnan Khan v- 
Shea Parahanlal, 3 Pat. L W. 827. 39 I C. 908. 


11 . No Court shall try any suit or issue in whicli the 
Rci judicata. matter directly and substantially in issue b®® 
, ^ , been directly and substantially in issue m ® 

lorincr suit between tlie same parties, or between parties und^ 
^\Iiom they or any of them claim, litigating under the same titip* 
m a Court competent to try such subsequent suit or the suit m 
winch such issue lias been subsequently raised, and has been 
beard and finally, decided by such Court. 
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See cases under rule 21, 8ck. JI. 

Suit to Compel Execution of a Fresh Deed after Loss or Destruction of 
the First.— A suit will lie to compel the defendant to execute a fresh deed 
of sale where the Srst one has been lost or destroyed after execution, and 
before registration.— Rowthen v. Vavand Mohontad, ft Mad. 123; 
Nallapa v. Ramlingochi Ileddi, 20 Mad. 250. Sas also Baidco 

Prasad V. Girish Chandra, 2 AIL 764 and Chinna Krishna v. Dorasami, 
20 Mad. 19. 

Suits for Compensation and Damages. — A suit for compensation by • 
Hindu father for the loss of his daughter’s services in consequence of her 
abduction is maintainable, — Ram Lai v. Tularam, 4 All. 07. 

The defendants by the negligent construction of a railway caused the 
plaintiff’s land to be flooded in the rainy season and consequently damaged. 
Held, that it being shown that the defendants had exceeded or ahused 
their statutory powers they are liable to the plaintiffs for damages. — Gaefc- 
war Sarkar of Baroda v. Gandhi Kacharabhai, 27 Bom. 3M, P. C., 7 
C. W. N. 893, P. C. 

Suit for damages against persons who committed dacoity is maintain- 
able notwithstanding their acquittal in the Criminal Court; Keskab Naih 
V. Moniraddm, 13 C. W. N- 501. 

No action for damages will lie against a person for procuring an erro- 
neous decision of a Court of Justice. — Rani Mina Kumari v. iSurcndro, 14 
C. W. N. 96. 

Suit for Damages AgMust a Witness. — A suit for damages is main- 
tainable against a witness under section 26, Act XIX, of 1863^ if be 
fails, without lawful excuse, to attend the Court in obedience to a sum- 
mons. But the action will not lie unless personal service has been effected. 
— Dhanpat Sing v. Prem Bibi, 24 W. B. 72, See also Dwarka Nath v. 
Anundo Chunder, 5 W. B. (S. C. Bef.) 18 and Naiaraja Desikar v. Vccra- 
ftodran Chetty, 17 M. L. J. 143. 

^ Suits for Benefit of Schools.— The secretary of an aided school can 
maintain a suit for damages against the owner of the Bchoul premises for 
breaking dowTi the building, and removing the materials belonging to the 
plninliff. — Srechury Roy v. Miffs, 6 W. B., Civ. Bef. 21. The secretary 
is also liable to be sued for rent of the school house. — Bhofabhai v. Hayem 
Samuel. 22 Bom. 764. 

Tlio Govemment has a right to make rules ns to the terms on w’hich 
pupils should bo admitted into and allowed to remain in their schools, and 
n suit to recover money paid for a pupil In accordance wdth those rules is 
not maintainable. — Hurra Mohun v. Bonomalee Mitter, ll W. B. 350. 

Suits for and Right to Contribution, — ^A suit for contribution by a 
Hindu widow for the marriage-expenses of her daughter is maintainable 
against the undivided brother of her deceased husband. — I'aiTfcunfaw v. 
Naffapifom, 23 Mad. 512. See also Paifconfam v. Xalapiram, 20 Mod. 
497; and Randan v. Ajodhya, 82 All 825 F. B.: 7 A. L. j. 230, 

When A Hindu ancestor makes no endowment or trust for the support 
of Uie family-idols, no legal obligation resls on his descend snts to st^port 
the idols: therefore, a suit for contribution will not lie against any of 
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ErjilcinaUov. IV of the old Code has been omitted on the grctsd 
that it is Hable to inis-con«t ruction and that the same is srell establ^el 
apart from the explanation. 

“ £^rp?crtafioft VI . — The inclusion of pu6ftc right in this ^lanatic 
is to give due eSect to suits relating to public nuisance (s. 91 )” — Sie f)lf 
Bepcrt of the Special Committee. 

Section 11, Hot ExhanstiTe. — From the report of the Special Ccni- 
mittee quoted above. It appears that it ’S not possible to ni^e a cocplew 
exposition of the doctrine of ret judicata in a single section of an Act. 
Section 11 is not exhaustive of the latr on the subject, and the 
principles of ret judicata apply to matters on which the section is susit 
and also govern proceedtngs to which this section does not in tenxs 
apply; Soorjamonee v. Sudanund, 12 B. L. R. P. C. 304. In BccJcr. 
Administrator General of Bengal, 4S I. \. 1S7: 4S C. 499: 60 I- C. 631, 
their Lordships of the Judicial Committee held that s. 11 of the Ca.e 
is not exhaustive of the circumstances in which an issue is ret 
Although the section did not in terms apply, the plea of rei 
still remained, apart &Dm the limited provisions of the Code. This dict'^ 
was reaffirmed by Lord Buckmaster in T. B. Bamcchandra Baa v. A. A- 
S. Bamachandra Bao, 49 I. A. 129: 45 il. 320: A. I. E- I?— P- C. 83, 
where it was remarked that the principle which presents the same cac^ 
being twice agitated is of general application and is not limited by 
specific wards of ths Code in this respect. In Bam Kirpal v. Ban Kuan, 
6 A. 269 : 11 L A. 37 P. C.. it was held that s. 13 of Act 10 of 1ST7 (i- 
11 of the pnsent C^e) dii not apply to execution proceedings bet 
general principles of law the decision of a matter once d^ided in thcK 
- proceedings was a bar to the same matter beim: re-acitated at a 
sequent ^age thereof. All the above cases have been referred to and hm? 
discussed in iff. Lackkmx v. Jff. Bhulii, A. I, R. 1927 Lah. 2S9. See 
fiayem Bama Mortki v. Secretary of State, 36 Alad. 14: 24 AL L. J* 
wbem It has been held that this section does not cover aU cases of estoppel 
by Ju^ent; ^d fjnh^atcratnam v. Yanamandasa, 46 AL L- J- 
A. I- R. 1924 Alad. oTS: 79 I. C. 44, where it has been held that an cnl^ 
passed after contention in a probate proceeding is res judicata in a sub- 
sequent proceeding against the cavistors who contested it. 

The Doctrine of Res Judicata.— Section 11 deals with the doetr^ 
Of res judicata. The doctrine of res judicata is of universal appli^^^ 
a? remarked by Air, Hukumchand in his well-known treatise cn tC'J 
I^w o. Res Judicata, “ it is in fact a fimd.iment 3 l concept in the 
tion ©. every jipl ^ety. Justice requires that everv matter shocid M 
once fairly tn^ and havmg been tried once. aU litigation about it shcc-j- 
be conduded for ecer beticeen the parties. It is a rule common to a^ 
cmlized svs.tms of jmisprudence that the solemn and deliberate sente^* 
facts pmncunced =,£ter a_p«rr ‘rJ 



• ~T~. of a competent " tribunal — - 

l^ble tru.h is one of the greatest gifts of Roman Jurisprudence to t-tf 

, «^eII-known maxim ” Xemo debet bis resari pro tr« 
causa (no cn* s-culd be vexed twice for the same causeV 
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One of several joint judgment-debtors who purchases the decree can- 
not execute it against his co-debtors, but can sue his fellow judgment- 
debtors, for contribution; Ham Lai v. Khiroda, 18 C. W. N. 113. 

Where a decree was passed against several persons and one of them 
after paying the whole decretal amount sued for contribution, the co- 
judgment-debtors should not be allowed to plead non-liability in the con- 
tribution suit; they should have raised the plea in the previous suit. The 
judgment in the previous suit is conclusive as between the judgment- 
debtors as to their liability; Siuo Panda v. Jujusti Panda, 25 Mad. 599, 
8CC also Ajodhya v. Jamroo Lai, 14 C, W. N. 699. But see Thana- 
gammal v. Thyyammuther, 10 Mad. 618 (5 Cal, 720, followed). 

Suits for Contribution Based on Principles of Equity, — Where a claim- 
ant, havmg obtained possession of an estate under a decree in good 
faith, has paid the revenue and cesses, although the decree may have been 
reversed afterwards, and he may have been deprived of possession, he, 
nevertheless, is entitled to be repaid by his opponent who benefits by it. — ■ 
Dalthina Mohan v. Saroda Mohan, 21 Cal. 142, P, G. ; fol. in Bindu- 
banhini v. Harendra, 25 Cal. 305: 2 C. W. N. 150; and in Badha 
Madhab v. Sosti Ram, 26 Cal. 826. See also Moheah v. Eoydya Nath, 
6 C. W. N. 88; Jinnat Alt v. Fateh Alt, 15 C. W. N. 332 : 13 C. L. J. 646; 
26 Mad 686 ; 31 Mad. 439. 

It is consistent with general principles of equity, that those whose 
funds are used to meet the legitimate demands of others, when the latter 
have the benefit of such payments, are entitled to ash the latter to pay to 
the extent of the benefit; they cannot retain the benefit and plead non- 
liability. Where the codified law does not cover the case, the Court should 
apply the general law legal or equitable — Chandra Sekhar v. Nafar Chandra, 
4 C. L. J, 655; Parbhu Narain v. Beni Singh, 14 C. W. N. 361. 

Bight of contribution is founded and is controlled by the principles ol 
justice, equity and good conscience, it does not arise from contract. 
Every joint-debtor, who has been compelled to pay more than his share 
of the common debt, has the right of contribution from each of his co- 
debtor; Matun^ini v. Brojetmar, 20 C. L. J. 205; eee also 20 C. B. J. 
100 : 18 C. W. N. 1308. 

A co-tenant making deposit under Or. XXI, r. 89, and in conse- 
quence of which the sale is set aside, is entitled to maintain a suit for 
contribution against his oum co-sharers; Suchand v. Balaram, 38 Cal. 1. 

^ Claim for Contribution If Creates only Personal Llabllltly or Charge.— 
A claim for contribution creates only a personal liability against the co- 
Biiarcr on account of whose share the payment is made and does not create 
a charge on the estate.— t/pendra v. Girindra, 25 Cal. 665 : 2 C. W, N. 425, 
(14 Cal. 809, P. B. followed; 9 Cal. 355, and 18 Bom. 520, referred to). 
See also Seth Chtfor ifal v. Shib Lai, 14 All. 273; Gopi Nath v. Jeaur 
Chandra, 22 Cal. 808: and Shirrao v. Pundli, 20 Bom. 437. But ace 
Ilajfl of Viiianayram v. Baja Setrucherlu, 26 ilad. 686. F, B.; 18 M. L. 
J. 63. Followed in Alai/aLammat v. Subbaroya, 28 Mad. 403: 15 M- L. 
•T. 210. See also l/predra v. Tcra Proionno, SO Cfth 794, and Parbhu 
.Varain v. fjeni Singh, 14 C. W. N. 801 and 26 All. 407. 

As to What Amounts to Yoluntary Payment, — See 82 5fad. 450* 40 
Oal. 699, P. C.; 17 C. W. K. 541; ,17 C. L. J. 478; .15 Bom. L, R, 472; 


1 
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favour the view that it is a rule of procedure only. The ract that s. 11 
finds place in the Code of Civil Procedure, seems to point in the sacs 
direction. Rules of procedure should bo so construed os to advance sub- 
stantial justice and technicality should be avoided os far as possible. 

Distinction Between Res Judicata and Estoppel, — ^Thc rule of estoppel 
is not a rule of substantive law, in the sense that it does not declare 
immediate right or claim. It is a rule of evidence, but capable of baying 
the greatest effect on the Fulstantive rights of the parties. judiVaJ-s 
ousts the jurisdiction of the court ; while estoppel does no Tiore than shut 
the mouth of a party. To put it colloquially and compendiously, estoppel 
never means anything more than that a person shall not be allowed to sav 
one thing at one time and the opposite of it another time; while t($ /uJiwJj, 
means nothing more than that a person shall not bo heard to say the san.'C 
thing twice over in successive litigations, see CaaamaUy v, Currmi^ay, 
SC Bom. 214; 13 Bom. L. R. 717 and Bhaiihankcr v. ilforonV, 36 Bcm. 
2S3. 


*nie doctrine of rc* jirdtcafu is sometimes treated as a branch of th? 
doctrine of estoppel and is referred to as estoppel by judgment. The 
doctrine of estoppel properly so called is dealt with in s. 115 of the Evidence 
Act. There is a ditTcrence in the principle upon which the ta-o dectrins 
are based. Res judicata in this country is founded on the principle that 
there should be an end to litigation as to any issue which has been directy 
determined between the parties by a court of competent jurisdiction; aedb 
afTects not only the original parties but all others afterwards claiming und^- 
thom and litigating under the same title. It bars fresh litigation .at 
outset. Estoppel is a rule of evidence based on the principle that a m*" 
who by bis acts or statement has induced another to believe a thing to K 
true should not afterwards be hoard to denv the truth of that thine to Ue 
prejudice of the other who acted upon the' belief so induced. M Dsxzl 
v. Umeth Prasad, K. I. R. 1922 Pat. 33: 3 Pat. L. T. 506. 


1 judicata does not compel the court trving the latter sa.t 

to hold, without trial, that the decision in the earlier suit was correct: it 
momly estops the parties to the earlier suit and their privies from showi^' 
that It IS inwrTect. Tlie judge trying the later suit mu-^ 
decision, but he is not oound to hold that it is right; I 
^mhna, ..1 M. L. J. 5i : 9 M. L. T ^SS- 9 Ind Cas 
Sheohux, 17 C. L. J. 93 : 16 C. W\ 733. ' ' 


rabiirara v. 

6S6; KaVcharst v. 


A plea of estoppel bv 
giving effect ‘ - 

prohibited bv 
li. R. 345. * 


v-ilid'^lea^or,^^^^ Rfrqnlsllfes for a Pica of Res Jndlcata.— To conslitut« * 
valid plea of re, judicata the following conditions must exist 

^ub-sMuent^^^nif^*^’ niatter directly .and subst.antiallv in issue ia M 

^KnrialU- in ^ *^"«cr which 'was directly 

structivclv ■ former suit either as a matter of fact orC|“ 

m^minr 'cf tbe^M. ^ clucid.ating 

pKnatinn III sne-xW f ^.latter directly and substantiallv in issue. 
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from its genuineness. The question of its validity must be determined 
in a suit properly framed for that purpose. — Raflahht v. Debendra, 24 
Cal. 668. (18 Mad. 255, approved). See Broucici v. Mohan Btkram, 
14 C. W. N. 12; 29 All. 284. 

When the signature of the executant is obtained by undue influence, 
intimidation, duress, misrepresentation, or fraud, it is no execution unthin 
the meaning of the Registration Act — Ghundra Khhore v. Dinendra Naih, 

1 C. L. J. 126. Registration in fraud of Registration law by fictitious 
entry of property to give jurisdiction is invalid; Harendra v. Hart Dasi 
18 C. W. N. 817 P. C. 

Suits Based upon Previous Possession. — Mere previous possession will 
not entitle a plaintiff to a decree for the recovery of possession except 
in a suit under s. 9 of the Specific Relief Act (I of 1877).— Pumxeshtir 
V. Brijo LaU, 17 Cal. 256 See also .Visa Chand v. Kanchiram, 26 Cal. 
679; 3 C W. N. 568; Shatna Chum v Abdul Kabeer, 3 G. W. N. 158; 
15 Bom. 685. But lawful possession of land is sufficient evidence of 
right as owner, as against a person, who has no title whatever and who 
is a mere trespasser; Ismail Ariff v. Mahomed Ohous, 20 Cal. 834 (P. C.). 
Followed in Ganga Ram v. Secrelary of State, 20 Bom. 798. See also 
Shyama Charan v. Suria Kanto, 15 C. W. N. 163; Banha Behary v. Raj 
Chandra, 14 C, W. N. 141; Manik v. Bani, 13 C. L. J. 649 and Krishna 
hjCT V Secreiary of State, 83 Mad. 173. 

It is an undoubted rule of the law that a person who has been ousted 
by another, who has no better right, is, with reference to the person so 
ousting, entitled to recover by virtue of his previous possession even though 
that possession W'as without any title. — Mustabha Baheb v. Santha Ptllat, 
23 Mad. 170. See also Hanmantran v. Secretary of State, 25 Bom. 
287. Narayan Roy v. Dharmachar, 26 Mad. 514; Adhar v. DibaJear, 41 
Cal. 394; Sundar v. Parbafi, 12 All. 51 P. C. P., p. 56; Walt Ahmad 
Khan v. .djudhta Kandu, 13 All. 537, and Fazlar Rahman v. Raj Chunder, 
5 C. W. N. 234. The above rule applies to defendant also, 38 Bom. 240. 

Suit by real Owner Against Benamtdar. — See cases noted under sec^ 
tion 66. 

Co-sharer Rl^bt of Suit with Regard to Joint Property. — ^When one 
co-sharer excavates a, tank on joint property without the consent of the 
other, the Court is not justified in granting an injunction unless the plain- 
tiff proves Uint he has sustained, by the act he complains of, some injury 
of substantial nature, which materially affects his position.— ^oy Chunder 
v. Bipro Churan, 14 Cal. 236 (14 Cal. 189, approved.) See also Atarjan 
flibre V, Sbrtfc Ashah, 4 C. W, N. 783. The same principle applies to the 
erection of buildings by one co-sharer nrainst the wish of another on joint 
property. — Para# Ram v. Sherjit, 9 AH. 601. See also Fatilaiunnissa v. 
Ijat ffooain, 80 Cal. 901. See however, Sadlti v. dntip Singh, 12 All. 
435 (F. B.); Rojjiv Khan v. Imiatuddin, 18 All. 116; Muhammad AU 
X. Fait Bahsh, 18 All. 301; A'annaltflyya v. Nararimhufu. 19 Mad. S8; 
Ram Bahadur v. Ram Shanhar, 27 All. 683: 2 A. L. J. 455. 

W^ero on© co-sharer holds posses^ ’on of certain land end deals with 
it In a particular way, and snother eo-sbarer objects to that dealing, his 
proper course is to sue for partition. It is not open to the latter to obtain 
hhat possession of land so improved, jointly with bis co-sharer or with hit 
tenant.— .Vodan Mehun v. Rajab A!i, 23 Cal. 223. See also TTafaen d 
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subject matter of the rent suit was the amount of the rent claimed and the 
subject matter of the title suit is the property itself; so also the causes of 
action and the .reliefs claimed are different; see AU Moiden v. Kombi, 5 
Mad. 239; Sitanath v. Basudeb, 2 C. L. J. 540; TTiV nti Begum v. Nurhkan, 
5 All. 514; Tribhutuan v. Kameshar, 28 All. 727; Jamadar Singh v. Serajud' 
din, 35 Cal. 979: 12 C. W. N. 862: 8 C. L. J.' 82: Sreenath v. Kaser 
Sheik, 18 C. W. N. 116; Surya Kanta v. Fani Bhusan, 18 C. W. N. 888; 
Bayyan Naidu v. iSur^o Narayana, 37 Mad. 70 F. B., pp. 84 and 85; 23 
M. L. J. 543 F. B. Thus the rule of res judicata, which requires identity 
as regards the matter in issue, will apply even when the subject matter, 
the cause of action and the relief claimed are different. See Kenchi v. 
Shankarih, 15 M. 4 C. K. 210. 


Trial of Issue. — Issues are of two kinds, viz., (1) issues of fact, (2) 
issues of law (See Or. XIV, r. 1). There may be mixed issues of law and 
fact. Former decision on issues of fact, as well as on mixed issues of law 
and fact, as has been shown, bars the trial of identical issues in a subse- 
quent suit. But a former decision on a pure issue of law does not always 
operate as res judicata, it may or may not operate as res judicata. There 
is a considerable divergence of judicial opinion as to whether an erroneous 
decision on a pure question of law bars the trial of the same issue or issues 
in a subsequent suit. From the reported decisions the following principles 
may be deduced: (1) An erroneous decision on a point of pure law cannot 
have the force of res judicata in a subsequent case in which tha 
cause of action is not the same; (2) where the dispute relates to matters 
which have been already in controversv and have formed tbo subject o 
consideration in the previous suit, although the cause of action in the two 
suits be distinct, the estoppel is limited to matters distinctly put in issue 
and determined in the prior action, and it should further be restricted to 
questions of fact and mixed questions of fact and law. See Aghorc Naihf- 
Kamim Behi, 11 C. L. J 461; Puma Chandra v. Easick Chwdra, 13 C. h. 
d . iiU. Where a decision lays down what the law is and is found to oe 
erroneous and contrary to law. it cannot have the force of res judicata ^ 
a subsequent litigation for a different relief. A decision cannot alter the 
aoT .See Baijnath v. Pudmanund. 39 C. 848; 16 C. W. N- 

621; 16 C. L. J. i54 (1 C \V. N. 687;. 28 Cal. 318 followed); Sree m 
Bommadcrara Venkata v AndavoTu Venkataratnam. 32 M. L. J. 63; (M 
M. W. N. 321; 5 L. W. 682; 37 I. C. 857. 

Decision on an Issue of Law_ When Operates as Res 

decision on a pure question of law directly and subs- 
inpnf / between the parties, operates as res judicata in a subsj^ 

rv>«r; parties and erlatmg to the same subject-matter. 

IS -See also Phundo v. Jantg 

ni I? O ^ htimud Mohon, 1 G. W. N. 687; Bishnu 

G L J ir^4"9r^ T® 39 C. 848: 16 0. W. N.^62l: J? 

L J* P‘ C. L. J 461 ond 13 C. 

B. J. 119 noted ante, 3 I. C. 351; Behari Lai v. Majid AH, 24 All- l^®' 
ai B 'l28"8 Bom ooo Waman Hari u Hart Vtthah 

V. 84 M. «"■ 

Zipri Cl I C ^3- 21 r. c. 219; 14 M. L. T. 229; 

f I . C. 603, Rajaram v. Ceyitral Dank of India, 28 Bom L- R- 
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A judgment-creditor who, but for tho will, would, in execution of his 
decree, have a right to seize tho property which should descend to his debtor 
IB a person interested in the estate of the deceased — Kishen T)al v. Soti/en- 
dra Nath, 28 Cal. 441. 

A purchaser of properties from the heir of a deceased person has a focua 
ttandi to apply for revocation of a letter of administration of a will. — Lalii 
V. Navadip, 28 Cal. 587. See also Sheikh Atint v. Chandra Nath, 8 C. W. 
N. 748. A reversioner is also entitled to apply for revocation. — Bepin v. 
Manoda, 6 C. W. N. 912. 

Persons, claiming outside and independent of the will, have DO right to 
intervene and challenge the will. — Baistah Gharan v. Oanpa Sagar, 1 C. 
L. J. 268; Srigohind v. hal Jhari, 14 C, W. N, 119 (17 Cal. 48 fol.); and 
Pirojshah v. Pettonji, 84 Bom. 4 .’j 9 : 12 Bom. L. B. 306. 

Salt to Set Aside Certlflcate under Succession Certificate Act. — A suit 
to set aside a certificate and decree passed in favour of the decree- 
holder on the ground that the certificate was obtained by the use of false 
evidence is not maintainable; fjttpan v. Bhagelu, 36 All. 423. 

Suits to Enforce Cham per tous Transactions. — An agreement to supply 
funds to carry on a suit in consideration of having a share in tho property, 
if recovered, is i\ot necessarily opposed to public policy; yet such agreement 
should be carefully watched, and when found to be extortionate and uncon- 
scionable, BO as to be inequitable or to be entered into for improper objects 
for the purpose of gambling in litigation or of injuring others by encoura- 
ging unrighteous suits, should he held contrary to public policy and ought 
not to be enforced, — fiam-Coomar v. Chunder Kanto, 2 Cal. 233 (P. C.); 
Chunni Kvar v. R«p Singh, 11 AH. 57; Lake Indar v. Rup Singh, 11. All. 
118; HuBain Bakash v. Bahmat Hotain, 11 All, 128; Tara Chand v. Suk 
Lai 12 Bom. 559; Guru 5nmi v. Suhbaraya, 12 Kfad. 118; Gopal Ram v. 
Oanga Ram, 14 Bom. 72; Mokham Sinak v. Rup Singh, 15 All. 352 (P. 
C Raqfiti Math v. Nil Kflnfh, 20 Cal. R43 (P. C-V, Ramamifo v.Nora'i/ano, 
18 Mad. 374; Gocol Das v. Lakhmi Das, 8 Bom. 402; Hatari Lai v. 
Jaduan Singh, 5 All. 76; Amedhhog v. Vulleehhoy, 8 Bom. 323, and Siva 
Ramayga v. Ellama, 22 Mod, 810. 

Sale by n person out of possession but entitled to possession in con- 
sideration of funds for suit to recover it — Held that the transaction was 
not champertous and contrary to public policy, — Achal Ram v.'JCazim 
Hussan, 27 All. 271 : 9 C. W. N. 477, P. C. : 15 M. L. J. 197, pol. in 
Oossain Ramdhan v. Gossain Dalmeir, 14 C. W. N. 101. 

In India an agreement cannot be avoided on the ground of champerty. 
An assignment cannot be questioned as unfair and unconscionable by a per- 
son not a party to the assignment. — Phagw'at Dayal v. Debt Dayal, 35 
Cal. 420: 12 C. W. N. 393, P. C. (31 Cal. 433 reversed). 

Suita for Damages Against Common Carriers for Loss of Goods by 
Accident or Nedll^ence when Maintainable. — A Suit ia not mainlainable in 
respect of the loss of go^s left on the premises of . a Railway Company 
without a receipt being obtained for them. — Bonna Mai v. Secretary of 
State, 23 All. 367. But the company is liable for loss of lucgage delivered; 
Veleyat Hosiein v. B..and N. TT. By. Co., 86 Cal. 819: 18 C. W. N. 847. 

A ship owner is not exempted from liability for negligence, unless th® 
contract is express and clear; Sheik M ah am ad v. B. /. B. Kevigailon a 
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(1923) M. W. N. 347; 17 L. W. 521. Tlie question whether an iasue 
arising in a case is one of law or is of mixed fact and law must depend on 
the way in which the issues are framed quite apart from the question 
which is really decided in the case; Sree Baja Bommadevara v Anduvoh 
Venhataratnam, 32 M. L. J. 63; (1917) M. W. N. 321; 5 U W. 682; 37 
I. 0. 857. ' \ ^ ' 

A. judgment in a previous suit between the same parties not based 
on misapprehension as to a general rule oi law but deciding a question 
of mixed law and fact, is binding as tcs judicata in a subsequent suit.'-' 
Koyyana v. Doosy GavaTamma, 29 Mad, 225 : 16 M. L. J. 136, (15 Cal. 
521, followed.); Jhnnda v. Budka, 99 P. W, It. 1913; 156 P. L. B. 1913; 
VeeroTaghava v. KTishnasivami, 31 Ind. Gas 269. See also 4 Mad. 219; 
30 Mad. 46; 37 Mad. 70; Bamabehari v. Stirendra, 19 0. L. J. 34; 21 
I. C. 979. 


^ Matters Directly and Substantially In Issue. — ^The question ol nt 
determined not on a consideration whether the decision 
of the controverted point was essential or necessary to the decision of the 
former suit, but upon the question whether it was directly end substan- 
tially m issue in the former suit. The word substontiol " has not such 
a stringent signification as the word “ essential ” or “ necessary.’* As 
to what 19 substantial question and what is not, no invariable rule can 
dovm except that if the parties by their conduct of the litigation 
^ treated it as a suhstantial question, and the court also further 
J ® ^substantial question, it would be almost o-nclusive to 
mamaiar26 ^0 873'^*'® substantially in issue; Ramaivasioamy v. Vane 

tiall^^n what was the “ matter which was directly and substan- 

on whether the pa^ien to the 
claimed in ranno ^ dealt with the matter as if there was a relief 

was^n^he 

A^r V. 1 

s. n a'p° I’''’"*™ o' 1-*^ '• ■' ’'“i” 

litigation between the^parties^to directly affects the «ght9 « 

Baja Bommadevara V matter within f.. U; 

W.'n. 32uTi, w eeSf sfl. sa M, L. j. 63; {1917)M- 

tinlly in iasuD^rf a matter must be directly end sebstao* 

or ad.SlS eipres r;; 'llh'J,- “ther denied 

Opinion in a iudvmpnt JL oy another. The mere expression 

issue will not which did not form the subject of b’J 

Sethu liama Sahib v i^dioata in a subsequent end, 

oanit, V. ChoUa Raja Sahib, (1917) M. W. N. 827 ; 40 1. 0. 80. 

in a subsequent^^aud rent suit operates as res jttdifojj 

in issue in both the suits- OJ^estion is directly urd subBtantiaWy 

suitq, Mane Mahommad v. Dhani MdJhwtmad, 17 
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COMMENTARY. 

JUtoT&tloDS In the Section. — ^TI ijb Bcctiou corresponds with ecotion 12 
of Act XIV of 18S2 witli some ndditions and aUeraUons- The words 
“proceed with the triai have been substituted for the word “ try ,, 
which occurred in the old section. The w’ords “ except where ft suit has 
been stayed under section 20;’’ the words^ *' for the same relief;’’ and 
the words " whether superior or inferior,’’ which occurred in the old 
section, have been omitted. 

Scope and Object of the Section. — (u) the matter in issue in the subse- 
quent suit must also be dirctly and substantially in issue in the previously 
instituted suit, (b) the previously instituted suit must be pending in the 
same or in any other Court in British India or in any Court beyond its 
limits, etc., having jurisdiction to grant the relief claimed in that suit, M 
the parties or their privies in both the suits must be litigating under the 
aame common title. It should be carefully noted that the provisions of 
this section apply though the relief claimed in the second auif may not be 
the tame as that claimed in the first suit. This is duo to the omission of 
the words " for the same relief ’’ which occurred in the corresponding 
section of the Code of 1^2. The difference in the reliefs claimed in the 
two suits is therefore quite immaterial under this section. What is^ now 
material is the identity of the matter directly and substantially in issue, 
s. 10 of the C . P. Code requires among other things that the suit should 
be between parties litigating under the same title and the issue should be 
the same in both suits. A court has no jurisdiction to decide ithe question 
of ret iMdicaffl while acting under s. 10 of the C. P. Code. Its only juris- 
dictlop is to stop the new suit, if it finds the existence of the circumstances 
mentioned in the section, pending the disposal of the prior suit; Stua- 
pTOfad V. Tricorn Dat, 42 C. 926; 27 1, 0. 917. 

Under s. 10 it is necessary that the matters directly and substan- 
tially in issue in the one suit should also be directly and substantially in 
issue in the other euit. Identity of reliefs is not necessary. But the mere 
identity of one or more issues, apart from their importance and bearing 
does not suffice. The object of the section is to avoid a confiict of judicial 
decisions. The cause of action as disclosed in the pleadings, the matter 
directly and substantially in issue, and the relief claimed, are three con- 
nected parts of the same legal structure and must be viewed both singly 
and as a whole; Dinshato v. Oalaiaun, 29 Bom. L. R. 382: A. I. R 1927 
Bom. 245. 

The object of s. 10 of the C. P. Code is to prevent Courts of concur- 
rent jurisdiction from simultaneously entertaining and adjudicating upon 
two or more parallel litigation in respect of the same cause of action and 
the same subject matter, i.c,, litigations in which the matters in issue are 
Jndenticai. The mere fact that the decision of the subsequent amt will 
largely be affected by the decision in the previous suit still pending, is not 
sufficient for the application of the C. P. Code; Thahur Sital Singh v. 
Siila Baltk Singh, 6 O. L. J. 06; 50 I. C. 212; paira Mul and Bont v. 
Ra; 114 P. R. 1919; 53 I. C. 467. 

“ Ro Coart shall proceed with the trial.** — -^e section does not bar 
the institution of the suit within the prescribed period of limitation, it simply 
prevents the courts from proceeding with the trial of suits simultaneously, 
in which directly and substantially similar issues are invohed. Neither 

C. P. C-7 
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S sued K for recovery of- four bonds, alleging satisfaction of the 
debt, K had fonnely sued S on two of these bonds in which S had alleged 
that those two as well as other two bonds had been satisfied. It was 
then decided that none of the bonds had been satisfied. Held that the 
second suit was res judicata in respect of those two. bonds and not in respect 
of the other two, which were -not directly and substantially in issue. 
Sheoraj Rat v. Kashi Nath, 7 All. 247. 

Where the validity of a mortgage was a matter substantially in issue 
in a former suit, a second suit for a declaration that the mortgage was 
invalid, and for possession of the mortgaged property wrs held barred 
by res judicata. — Nhman Singh v. Phiitman Singh, 4 All. 65. 

In a suit for Malikana, the issue between the parties substantially 
raises the question of a proprietary right to the estate in repect of which 
the malikana is claimed, and when the question of proprietary right has 
been decided in a previous suit between the same parties, a subsequent 
suit for malikana will be burred by rt;f judicata. — Govi Nath v. Bhugwal 
Pershad, 10 Cal. 097. 


Where a decree, awarding to one of the parties money deposited in & 
treasury by a third party as the compensation for land taken by the latter 
for railway purposes, was based upon the right to the land, the question 
of title having been directly and substantially in issue between the parties. 
Held that the contest of title was conclusive between them and could not 
another suit —Ham Chandra v. Madho Human, ' 12 C. 
484 P. C See also 7 0. 388 P, C. But see Nobodeep Chunder v. Broje^' 
dro hall, 7 Cal. 406, and Mahadesi v. Neelamani, 20 M, 269. 

A finding on un evidentiary matter which has been directly and sub- 
stantially m issue between the parties though not covered bv the prayers 
in the plaint, %vill be res judicofa in a future suit relating to the same 
matter; Bommtreddipalli v. Secretary of State, (1913) M. W. N. 858: 
18 Ind. Gas. 102. » \ / 

Where a plaintia has once sued for and obtained a perpetual iniunction 
the defendant to refrain from certain acts, it is not necessary 
defendant ignores such injunction /<> 
minS n ^ ^ ^ould be bafred by the 

ptmciplc of res judioala.-Ham Saran v. Chatar Singh. 23 AH 465. 

and tenancy was directly and substantially in issue 

s“bscnueni =,S. ‘h. quest, o/ cannot be .cepened ,n » 

suDsequent suit, itanai v. L’astk, 14 o. W. N. 361. 

Iv Directly and Substantially In Issue.— A point not direct- 

^ issue in the previous suit is not res /udteafa i“ 
oartiMdnrW relating to the same property between the same partie . 

mU-faJL"" '■either put in iUue nor decided in the fonj" 

Hnhmnn 24 P. W. R. 1912: 134 P. L. R. 1912. Abdur 

357 ^7' 1^14; 146 P. W. R. 1914; 25 I- C* 

Hisiiorf t 40 C. 29: 16 C. W. N. 877; An^ 

Sc'd 

forrolYSt a question w-an not directly and substantially in issue in the 
t rrocT suit, the mere expression of opinion in that suit will not operat® 
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796. For the purposes of this section an appeal is a continuation of a 
suit. — Ghowdhunj Jamininath v. Mtdnaporo ZetnindaTy Co., 27 C. W. N. 
773: 75 1. C. 231: A. I. R. 23 Cal. 716; Jai Narain v. Nathoomal, 82 
I. G. 539; Bepin v. Jogendra, 24 0. L. J. 514; Cftirtna Karuppan v. 
Meyyappa, 18 M. L. T. 400: (1915) M. W. N. 844; 80 1. C. 753. 

“ Matter In Issue.”— The expression " matter in issue ” in this sec- 
tion is equivalent to subject matter. The expression “matter in issue 
in 8, 10 of the C. P. Code has reference to the entire subject in controversy 
between the parties. The object of s. 10 is to prevent Courts of con- 
current jurisdiction from simultaneously trying two parallel suits in respect 
of the same matter in issue. Proceedings in appeal are for many purposes 
deemed only a continuation of the suit instituted in the first Court; 
Bepin Behari v. Jogendra, 24 C. Ij. J. 514: 36 I. C. 641 (18 M. L. T. 
100 refd. to ) ; Dinshaw v. Oahtaun, 29 Bom. L. R. 382 : A. I. B- 1927 
Bom. 245. 

8. 12 of the old Code of 1882 contained the words ” for the same 
relief ” after the words *' previously instituted suit.” The words for 
the same relief ” have been omitted in the present section.' The effect 
of the omission of the words is not to make a change in the existing 
law — Kesho Prasad v. Shitjosaran, 4 Pat. I*. J. 657 : 51 I. C. 36. s. 
10 of the C. P. Code intends that if all the matters in dispute are substan- 
tially the same, then the fact that the relief claimed in the subsequent 
suit is not identical with the relief claimed in the previous suit shall not 
operate to enable the parties to continue the litigation. — Kesho Prasad 
Bhivasaran, 4 Pat. B. J. 557 (24 C. h. J. 514; 11 A- 148 refd. to). 
Dinshaw v. GaZsfaun, A. I. R. (1927) Bom. 245: 29 Bom. L. B. 382. 

It does not follow, because the words “ the same relief ” are no longer 
in the section, that s. 10 is applicable to suits for recovery of successive 
rents. The subject-matter of both the suits must be the same and that 
B. 10 cannot apply to claims for rent or for cesses which fell due after 
the institution of the first suit. — Ghowdhury Jamininath v, Midnapore 
Zemindary Co., 27 0. W. N. 772: A. I. R. 1023 Cal. 7l6: 75 I. 0. 231. 
If the subject-matter of the second suit is different from that of the first 
suit, it cannot be stayed under s. 10 even if the main issue in both the 
suits is the same. — Kuheran v. Koman, 48 M. L. J. 251: A. I. B. 1925 
Mad. 674 ; 88 I. C. 421. 

An applicant under s. 10, C. P. Code for stay of a suit is bound to 
show that the “ matter in issue ” in the suit is directly and substan- 
tially in issue in the previously instituted suit. It is not sufficient that 
there are some issues common to the two suits. The matters in issue 
in the two suits must be identical. The court cannot apply s. 10 when 
the determination of the two suits depends not merely upon the decision 
of the common issue hut also of other and entirely different issues; Koia 
Sreeramulu v. Kota Sreeramulu, 15 L. "W. 646; A. I. B, 1922 Mad. 304: 
81 M. L. T. 860 H. C. (24 C. L. J. 514 folld.). 

The words " directly and substantially in issue,” whicn also occur 
in the next section 11 have been fully explaineff^n notes to that section. 

** Previously Instituted suit.”— It should be noted that the trial of 
• the subsequent or second suit is barred only because of the pendency of 
the previously instituted or first suit. The word ” suit " includes appeal. 
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the same period egeinet the defendeot as exjptoprielaty teeant; Bto 

Partab ^hahi v. Sheo Dat, 15 I. 0. 180: 15 O. C. 45. ^ 

Where the court refused to consider a question that 
decidY^ The is not r.« judicata, -^Drobornoyi .. Oems. U Cal. 323. 

Sec also 3 0. 0. 273, p. 275. 

In a auit for speeifio performance of an agreement an ei parit dewe 
was passed. The defendant then a^hed to *odd 

hut his application was dismissed. He then applied that ^ 

be rectified, by directing that the agreement should be 
formed by the plaintiff and defendants respectively. S! 

defendant's application to rectify the decree was quea- 

missal of his former application to set aside ex parte decree as ^ 
tions raised in the application for rectification were not decided in ^ 
of the former application under Or. IX, r. 13 .-Kanm Mahomed v. BojM 
Trta, 12 Bom. 174. 

Where a recurring liability is the subject of a clmm. ® 
ment dismissing the suit upon findings which fall short ot going 
very root of the title upon which the claim the 

judicata, but if such previous judgment does negative the title it t 
plaintiff cannot re-agitate the same question of title by sinng ^ 
relief for a subsequent item of the obligation . — Chandi Prosaa v. i* 
Mohendra, 23 All. 5. On appeal 24 All. 112. See also Bat Kishan v. nm 
Lall, 11 All. 148. A dismissal of a suit for enhancement ol rem 
bar to the filing of a fresh suit in a subsequent year; Badri Pratad v. 
Ckaran, 31 I. C. 666. 

Issue Decided as being Heccssaty, If Res Judicata. 
suit, a Court having a question before its mind and .gone 

its notice by the party a thing of importance, decided ® . iudic<it^ 

arise and was a necessary one, the decision of that issue wiU oe j 
in a subsequent suit, though the issue might not be a WaTain. 

one to be tried; Midnapore Zemindary Go., Ltd. v. Kumar Wares 
83 C. L. J. 317: 63 I. C. 161. 

Finding Which Is Not the Basis of the Decree may be “oYa*® 

— In order that a finding on a particular issue in a previous ^it my 
as re* judicota in a subsequent suit, it is not necessai^ thet tn 
should form the basis of the decree in that suit. The insertion o 
ing in the decree or of omission therefrom as also its bearing on meg 
result of the suit, naturally form elements in considering _ gm't: 
matter has been directly and substantially in issue in the »r j,. 

M«f7m Pillai v. Veda Vyasa Chatiar, 12 L. W. 277: 60 C. 397 ^ 

J. 641; 10 M. 102 followed; 11 C. 301 P. C. 25 M. L. T. 66; 37 M- 
M. Jj, T. 85; 36 C. 193 distd. ; 40 B. 662, relied on). ^ 

Finding on a Question not Material to the Decision of 
Alternative Finding does Not Operate as Res Judicata.— Where » ^ 
suit between the same parties in respect of the same i® 

been dismissed on a preliminary point, a finding in that suit on the 
the plaintiff's favour will not bar the defendant from Lll v. 

fence on the merits in a subsequent suit between tbero.—Kaaao 
Bidhu Jfoohhy. 18 Cal., 17 (6 Cal. 310 impliedly overruled 
P. C.). Rehed on m Thakur mgundco v. ThaUtir Mahadeo, 1» 
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only a continuation of the <juit instituted in the first court; Chinnahatuppan 
V. Afcyoppo, 18 M. L T. 400: (1015) RI, W. N. 844 : 30 Ind. Cas. 753. 

Where a suit is first instituted in a Sub- Judge’s Court, and a second 
suit is instituted for the same relief in a Rlunsif’s Court, die Munaif ought 
to dismiss the suit, as barred by s, 10 and not merely heep it, pending the 
decision of the earlier suit in the Sub-Judge’s Court. Both ss^ 10 and 11, 
C, P, Code, 1882 are aimed at superfluous suits, and the procedure under 
both the sections ought, therefore, to be the same . — V enkappachari v. 
Manixinaih Kamti, 16 RI. L. J. 526 2 Rl. L. T. 40. 

A suit withdrawn with liberty to bring fresh suit, on condition of 
paying defendant’s costs, is to be regarded as pending until the costs are 
paid; and a fresh suit brought on the same cause of action should not be 
dismissed as barred for non-payment of costs, but its proceedings 
should be stayed until the costs are paid; Sital Prasad v. Gaya Prasad, 19 
C. W. N. 529. 

“ Haying Jurisdiction.”— The words “ Court having jurisdiction to 
grant the relief claimed ” in s. 10, C. P. Code have a wider application 
than the words ” Court competent to try the subsequent suit " in s. 
11 and ” Court of competent jurisdiction ” in s. 13. The words, ** Court 
competent to try the subsequent suit " in s, 11 and ” Court of competent 
jurisdiction ” in s. 13 apply only to Courts having both pecuniary and 
territorial jurisdiction. The rule as to stay of suit though based on 
principles similar to those underlying the doctrine of res judicata is not 
part of the rule of res judicata; Khcmka v. Bogla^ 13 Bur. T. 19: 57 
I. O. 904. 

The trial of a suit can be stayed under s. 10, only when the Court 
trying the previously instituted suit has jurisdiction also to grant the relief 
asked for in the subsequently instituted suit; Gopikieon v. Pado-mroj 12 
N. L. R. 174 : 37 I. C. 610. 

The words ** juriadict.on to grant the relief claimed ” do not mean 
territorial jurisdiction and the later suit must be stayed if Ihe matter in 
issue is the same as in the first suit, although the Court in which the 
first suit was instituted has no territorial jurisdiction over the subject- 
matter of the later suit; M. Bogla v. M. Khemka, 12 P.ur. L. T. 203: 
65 I. G. 254. 

The words “having jurisdiction ’’ are important,. 'they refer to the 
court where the first suit ic pending, such court must be a court of com- 
petent jurisdiction to grant the relief claimed in the previous suit. For 
instance:— The pendency of proceedings before a revenue-officer under 
section 103 of the Bengal Tenancy Act (VIII of 1885), is no bar to the 
maintenance of a suit in the Civil Court for possession and mesne profits 
by ejectment, of the tenants from certain plots of land, m respect of 
which a surv’ey and preparation of a record -of-rights have been ordered 
under Chapter X of the Act . — Troylokhya Nath v. Macleod, 28 Cal. 28. 

A, a merchant in Karachi, sued B, his Commission Agent, at Calcutta 
for account and for recovery of money in . the Court st Karachi. At 
Calcutta the Commission Agent sued his principal for a sum named or 
for an account; Held, that the suit at Calcutta should be stayed as the 
Court at Karachi has jurisdiction to grant the relief claimed; Padamsee 
^aramjee v. Z/okhaintee Rattea’, 43 C. 144 : 33 J. C. 283. 
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DUalipdla, 15 Ind.,'Cas. '229; Ahmcdbai v. Dinshaw' Manekji, 13 Bom. L. 
R, 1061: 12 Ind. Cns. 813; Naga Ti v. Naga Pan-, 7 Bur. L. >T. 249: 27 Ind. 
Cas. 959; i iVanivada Venhaiaratnanwia . v. . Mantvada ' Knshnamma, 57 
I. C. 735, (F .B.); 13 L. W. 25. 

■Where judgment is based on the findings’ on two issues, the findings on 
both the issues will operate as rca judicata,' although the finding on only 
one w'ould be sufficient to sustain the' judgment; Vcnicataraju v. Romana- 
nna, 38 Mad. 158;J(1913) M. W. N. 775; 21 I, C. 258. 

If a decision is based upon two findings of fact,' either of which would 
in law justify the decree actually made,^ both the findings would operate as 
rea judicata and not that finding alone which should, in the logical sequence 
of necessary issues, have been first found and which would have rendered 
the other findings unnecessary to support the decree made; Bawafirnun 
V. Siirendm, 19 C. L. J. 34; 21 1. C. 979 (24 C. 900 approved): Secretary cf 
State V. Maharajah of Vcnhatagiri, 31 hi. L. J. 97; 20 M, L. T. 284: (191o) 
2 M. W. N. 96 : 4 L. W. 133 : 33 I. C. 266. 


In the final judgment the finding was whether B’s allegation 
or C*s allegation W’os true, the suit must fail; Held that altemativo finding 
in the former suit could not operate ns tcs judicata in a subsequent 
tween B and C; Harpal Singh v. Sheo Mangal, 14 Ind. Cas. IGl. '\nere 
there were two findings in the former suit, of which the second was unneces- 
sary for disposal of the case, such finding does not operate ns rea jmtcata 
in a subsequent suit; Misn Lai v. Md. Fida Haaan, 11 Ind. Cas. 89; 
im-nmn v. Afusat. ICanu Fafmm, 19 0. C. 69; 3 O. L. J. 677; 361. C. 
.dnand Kiahorc v. Daiji Thahuranj, 21 C. L. J. 296; 28 I. C, 580; Peary 
Lai V. Jado Pai, 20 A.. L. J. 784. 


Matters Collaterally or Incidentally In Jssue. — According ^ to ' eiplan^* 
tion in of section 11, matters which are directly and substantially iss • 
or matters which though not directly or substantially in 'issue but 
constructively in issue, i.e., were really in controversy between 
are treated asidirret !or conatruefire rea judicata respectively, ^ ^ ^ _ 
matters determined for ■ collateral or incidental purposes. ^The test 
determining whetber a matter is directly or substantially in issue, or is on j 
collaterally in issue is to see what was the relief claimed in the former sui • 
If in order to determine a matter in respect of which relief ’wqs chiimcd, i 
became necessary to go into some other matter incidentally, such otaer 
matter in respect of which no relief was claimed , is said to have 
determined collaterally or incidentally. For instance, in a ’simple suit loj 
rent if the tenant defendant denies the relation of landlord and tenant and 
sets up the title of a third party and alleges that he pavs rent to him, 
the court in order to determine whether the relation of landlord and tenam 
exists between the plaintiff and the tenant defendant, hr between the 
party and the tenant defendant incidentally enters into that question, in suen 
ft case the matter is said to bo collaterally or incidentally in Issuo, ana th<* 
determination of^ the matter cannot bo treated ns rea judicata, But wlif" 
the former decision was given on n question that went to the verj' root m 
Uio case and not on an incidental point and between ,tho plaintiffi tennnt- 
defendant. and third party, then the decision would operate as rrs 
n 3fa^omfd.,17 C. W. N 70- '17'C. J- 

Prabhu Narain v. Sundar, IOC. L. J 41 ■ , ■' 
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Explanation I. — ^Thc expression ** former suit ” shall denote 
a suit which has been decided prior to the suit in question whether 
or not it was instituted prior thereto. 

Explanation II. — For the purpose of this section, the com- 
petence of a Court shall be determined irrespective of any pro- 
visions as to a right of appeal from the decision of, such Court. 

Expla 7 mtion I/f.— The matter above referred to must in the 
former suit have been alleged by one party and either denied or 
admitted, expressly or impliedly, by the other. 

Explanation JV.— Any matter which might and ought to 
have been made ground of defence or attack in such former suit 
shall be deemed to have been a matter directly and substantially 
in issue in such suit. 

Explanation V. — -Any relief claimed in the plaint, which is 
not expressly granted by the decree, shall, for the purposes of 
this section, be deemed to have been refused. 

Explanation VI. — ^Where persons litigate bond fide in respect 
of a public right or of a private right claimed in common for 
themselves and others, all persons interested in such right shall, 
for the purposes of this section, be deemed to claim under the 
persons so litigating. [S. 13.] 

COMMENTARY. 

Dislluotlon between the Present and the Old Sectlon.^This section 
corresponds with section 13 of the old Code. The following notes of the 
Special Committee will show the alterations made in the section: — 

" It is not possible to make a complete exposition of a subject so 
complex as that oi res judicata within the limits of a Bestion of an Act 
and the Committee think it better to re-enact section 13 as it stands 
with such modifications only as experience has shown to be necessary. 

“ The Committee recognize that a proceeding does not come within 
the language of that section; bub they think it better not to deal with 
this point m express terms for the reason that the applicability of the 
doctrine of res judicata to certain proceedings is not open to doubt, and 
they foresee that any express reference to proceedings in a crystallised 
definition might only lead to dimcnltes — L. R 11 I. A. 37 and 29 C. 707. 

'* Explanation / is new, and it has been inserted on the suggestion of 
Sir Bhashyam Iyengar to remove a conflict of authority as to the meaning 
of the expression ‘ former suit/ This explanation has adopted the principle 
laid domi in 24 Mad, 850; 11 All. 148. 

*' Explanation 7/ is new and is intended to afBnn the view that com- 
petence of the jurisdiction of a Court does not depend on the right of 
appeal from its decision. 


/• 
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See also Ram Oharan v. Reazuddm, 10 Cal. 856: Tajalihan v. Md. Khan, 
71 P. L. B. 1911: Kundur v. Manurath, 7 JI. L. T. 354: 5 Ind. Cas. 262; 
Bishnu v. Mohesh, 3 Ind. Cas. 87; Gohind Mhser v. Behan Gope, 47 I. 
C. 685; Shamar v. Gurjo, 6 P. W. R. 1918; Haranarom v. Sridhar Panda, 
47 I. C. 2; Jagadiah Mitaer v. Rameawar, (1920) Pat. 241; Ayyaperatnal 
V. Ramaaami, 29 M. L. J. 362; (1915) M. W. N. 614: 2 L. W. 650: 30 
1. C. 983. 

Issues Not Decided Upon or Raised but Wrongfully Omitted to fce 
Decided. — In a prior suit between the parties, the question of the transfer- 
ability of an occupancy holding, which was directly and substantially w 
issue, was not decided by the Court, which however decreed the Plaintifl’s 
suit. In a subsequent suit between the same parties in which the same 
question w'as in issue, held tTiat though the course adopted by the Court 
Was not proper, yet its decision in the previous suit could not operate as 
rea judicata on the question of the transferability of the holding; Priya 
SankcT v. Jitendra Nath, 41 I. C. 19. 


The refusal of a Court to determine an issue which was raised does 
not operate ns res judicata. It does not matter whether the Court was right 
or wrong in refusing to try the issue or in giving liberty to bring another 
suit. S. 11 of the Code lays down that the bar of res judicata will appl^ 
w'hen the matter was ** heard and finally decided," Raja Dhakestcar 
Prasad Naram v. Poolchar Pandya, (1918) Pat. 162; 4 Pat. L. W. 299; 45 
I. C. 326 (11 A. 187, 24 C. 616, 10 C. 856, 7 C. 381, 8 C. 631, 21 A. 505, 
f 9,' ^ J- 12 refd. to); Tapazal Hussain v. Hira Lai, ^ 

I. C. 650 (41 C. 69, 76; 40 C. 29; 18 C. 647, 12 C. W. N. 292; 7 M. 264; 20 
C. 79 P. C. ref. to). Where a Court refuses to grant a relief on the ground 
that no such relief was claimed such refusal does not bar a subsequent 
suit for the relief; Ratipal v. Bipm Chandra, 4 O. L. J. 354, 41 I. C. 80. 


In a suit by ryots against their landlord for measurement of land and 
ascertainment of rent, it appeared that in a previous suit between the 
parties the ryots had alleged that the area and the jumma of their lands 
had been overstated, but the courts held that the ryota xvere bound by the 
Jummabandi signed by them and refused to try whether the area had 
been overstated or not. Held, that the present suit wms not barred as 
rca judicata.— Raghunath v. Juggut Bundhoo, 7 Cal. 214; 8 C. L. B. 393. 


Plea of Res Judicata Is to be Determined by Reference to Plcadl®^® 
and Judgment, the Decree Alone Is Insufficient.— In order to detemnw 
whether a question is rea judicata or not, whether a matter was directly 
and Eubstantialk m issue in the previous suit or not and whether it was 
actually decided m that suit or not. reference is to be made to the pleadings 
and judgment, the decree alone is usually insufficient for showing "hat 
had been ho.yd and finally decided. In some of the Earlier cases, it 
held that It is by the decree and not by the judgment that the question 
ol rea judicata must be decided, but it seems to have been well settled 

Council that the pleadings ajd 
judgments must be loohed at, the decree is usually insuflicient for the 
purpose, as will appear from the following casesT-- ^ msuincien 

estoppel by judgment, the judgment must he 
tisually insufficient for showing wiint has l;ecji 
and finally decided. — Kali v. Secretary of State, 10 C-d* 
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the rule worked harshly on individuals {c.g, when the former decision was 
obviously erroneous) but its working wa? justified oh the great principle of 
public policy. “ /»tcr<!8f rei publicce ui git finis h'ftum '* (it ia-for the 
public good that there be an end of litigation). In other countries and 
notably in Bngland, the doctrine has developed and expanded, and the 
bar is applied in a subsequent action not only to cases where claim ia 
laid to the same property but also to the same matter (or issue), ns was 
directly and subsequently Jn dispute in the former litigation. The earliest 
authoritative exposition of the law on the subject in England is by Chief 
Justice De Grey in the Duchess of Kingston's Case (2 Smith’s L. C. 731) 
which has formed the basis of all subsequent judicial pronouncements in 
England, America and other countries, the jural systems of which are 
based on or inspired ny British Jurisprudence. In that cnee a number 
of propositions on the subject were laid down, the first of them being that : 

“ The judgment of a court of concurrent jurisdiction, directly upon the 
point, is as a plea, a bar, or as evidence conclusive, between the same, 
parties, upon the same matter, directly in question in another Court.” 

The main object of the doctrine of res judicata is to prevent multi- 
plicity of suits and interminable disputes between litigants; Per Mahmood, 
J., in Balkishan v. Kishen Lai, 11 A. 148 F. B. In other words, the prin- 
ciples on which the rule of res judicata is founded are two in number, viz., 
public policy, that it is in the interest of the State that there should be 
an end of litigation; and the other, the hardship on the individual that he 
should be vexed twice for the same purpose; Lockyer v. Perryman, (1877) 
L. K. 2, A. C. 519 See Chandt Prosad v Mahendra Singh, 24 All. 112; 
Ookul Miser v. Bandec Alt, 8 Ind Cas. 9 The principle of res judicata is 
that neither courts nor parties should be permitted to be harassed by the 
same question being repeatedly brought up for adjudication; Collector of 
Kishbia V. Delila, (1915) M. W. N 467; 30 Ind. Cas 178. 

The Doctrine Res Judicata should he Liberally Construed, — In.ap- 
plying the general principles of the rule of res judicata the Courts are not 
hampered by any technical rules of interpretation, such as govern the appli- 
cability of a statute (per Tekchand J., in Mt. Lachhni v. Mt Bhulli, A. J. 
R. 1927 Lah. 289) ; As remarked by Sir Lawrence Jenkins, C. J., in 
Sheoparsan v. Ramanandan, 43 C. 694: 43 I. A. 91: 33 I. C, 9H (P. C.) 
” the application of the rule by Courts in India should be influenced by 
no technical consideration of form but matter of substance within 
the limits allowed by law. ’ ' In England the same view was 
expressed by Brett M. B. in In re May, 28 Ch. D. 516, when he said 
that “ the dotrine of res judicata was not a technical doctrine but was a 
very substantive one.” In India some Judges have gone to the extent of 
laving down that in interpreting the sections of the Civil Procedure Code 
relating to res judicata, the fundamental principles of the rule embodied in 
it should not be ignored (per Mahmood J in Sitaram v. Antir Begum, 8 A. 
824 and per West, J., in Bholabhai v. Adesong.) “ What we have, 
therefore, to do is to ascertain the raison d'etre of the doctrine and then 
to apply to it the facts of a particular case, unfettered by any technicalities. 
It is law and not its letter which is to be the governing factor, the tone 
of the rule rather than its outward form.” (Per Tekchmd J-. in Mt. 
Lachhmi v. Mt. Bhxilh, A. I. R. 1927 Lah 289, 294). 

'Whether the Rule of Res Judic&ta Is e Rule of Bubstanttve Lav or & 
Rule of Procedare.— The preponderance of judicial authority Beem# to. 


CODE OF CIVIL PROCEDURE. 


\20 


[Sec. U. 


barred hy’ 'res ' judicata. — Dcvarakonda ' v. Devaralonda, 4. Mad. .134. 
(2 All.. 497; 6 Cal. 819, dissented from). See also'.i4«afa v.'Kuppu, 8 Mad. 
77;- Jamaitunnissa v. Laifunntssa, 7 All. 606 :i liakhal Das v. Musst. 
Sheohai, ,45 ’A. 466; 21 A. 'L. J, 393; /lnu8«ot?ai >v. ,Sa7c7mram, 7' Bom. 
464; Indrajit Prasad v. Richha Uai, 15 Ail. 8: Rant Krishna v. Vithal 
Ramji, 15 Bom. 89; Runbahadur Singh y,.Lucho Koer, 11 Cal. 301, P. C.; 
and Ghela Ichha Ram v. Sankal Chand, 18 Bom. 597. ■ Although a finding 
may .be . unnecessary yet if it is embodied in the decree it “will be res 
judicata; Sankara il/o7ia?mr;« Cheiti v..Muf7iu Lakshmi, 33 M. L.-J. 740: 
43 I. C. 860; Mota Holiappa v. Vithal Gopal Hahbu, 40 B. 662: 18 Bom 
L. R. 712 : 36 I. C. 74.7 

Explanation, III. — This explanation lays down that’ the matter above 
referred to (fit:, refeired to “in the body of the section) must in the former 
suit have been alleged by one pai-ty and either denied or admitted, expressly 
or impliedly, by the other. In other words, to constitute res judicata under 
this explanation, tlie matter must in the former suit have been alleged by 
one party and either denied or admitted, expressly or impliedly by the othei 
in their pleadings, and according to their allegations a direct and formal issue 
must have been framed under Or. XIV, rr. 1 and 3 of the C. P. Code. ^ A 
matter cannot be said to have been “ directly and substantially in issue ” iu 
the foimer suit unless it was alleged by one party, and either denied or 
admitted, expressly or impliedly by the other. See Shama Churn v. Pro- 
sonna Coomar, 5 C. L. R. 251; Shea Ratan v. Shco Shahai, 6 All. 358; 14 
Bom. 31; 28 Bom. 338. A decision in the former suit on the issues framed 
according to the allegations of the parties, operates as direct res judicata 
m a subsequent suit m which those issues arise. ’ ’ ' 

The expression, “ denied or admitted, cxpicssly or tiuplicdly ” which 
occurs in this explanation is to be read with rules 2, 3, 4 and 5 of Or. Vp 
of the C. P. Code, 1908, which lay down the English doctrine of admission 
by non-traveise with some modifications. . ' . 

To constitute res judicata under this explanation the following, con- 
ditions are necessary; viz., (1) there must bo a formal issue' directly 
the point ; (2) where no express or formal issue was raised, the matlcj 
must really be in controversy.— The former is called direct res judicata, ftnd 
the latter constructive res judicafa. 

A matter which was actually and formally in issue and was adjudic-atc^ 
upon must be treated as direct res judicata; and the matter which though 
not expressly or formally in issue, but was really in controversy in *he 
former suit, must also be treated as constructive res judicata. 

Tlic doctrine of constructive res judicata has been fuliv explained 
the lending ease of Soorjomvncr v. Sudanund, 12 B. L. K. 304 P. 

W. R. 37i P. C., where it has Iieeii authoritatively laid dow’ii, that accora- 
ing to the general law- relating to res judicata where. a question has hrC* 
necessarily decided in effect, though not in express terms between parhi’^ 
to the suit, they cannot raise the same question as , between (heinseh*-* 
in any other suit in any otlier foini. This Privy Council case has been 
followed in several other cases, noted under this explanation. Therefore m 
order to decide the question of constructive res judicata under this expIanO' 
lion the Court lias to look to tho^ple.idiiigs and judcmeiit, to ascertain wh®“ 
t ic mailer in contro%ersy really w’as and w'hnt was tlio decision nctuaHy 
Riven. il js not neccssarj* that an issue should bo fonnally raised. A** 
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Condition (2),— There must be identity of parties in both the suits, 
t.c. the former suit must have been between the eame partict os in the 
subsequent suit or between partice under whom they or any of them claim- 
Explanation VI should be read with this condition. 

Condition (3). — The parties in the subsequent suit must have litiga- 
ted under the same title m the former suit. 

Condition (4). — ^The court which decided the former suit must have 
been a court competent to try the subsequent suit or the suit m which such 
issue has been subsequently raised. Explanation II elucidates the meaning 
of the words ” Competent Court " occurring m s. 11 and is to be read with 
this condition. 

Condition (S). — The matter directly and substantially in issue in the 
subsequent suit must have been heard and finally decided bj the Court in 
the former suit. Explanation V is to be read with this condition. 

We shall now proceed to discuss the above essential conditions sepa- 
rately. 

Condition (1)— “ Matter directly and substantially in issue ” and 
*' Explanation 111." 

“ No Court shall try any suit or Issue." — The principle of res judi- 
cata is not confined to the trial of suits only but it also applies to the trial 
of issues. The opening words of the section clearly lay down that " no 
court shall try any suit or issue,” that is, the plea of res judicata is a bar 
not only to the trial of suit, but also to the trial of any one of the issues in a 
suit which may have been finally heard and determined or which may form 
the ground or one of the grounds of the decision, and that it may bar the 
trial of such an issue although the ground of action in the second suit is 
not the same as the first. In other words, an issue which has once been 
raised and finally determined in a former suit, cannot again be litigated in 
a subsequent suit. It is the “ matter in issue ” not the subject matter of 
the suit that forms the essential test of res judicata; Pahlman v. Risal, 4 
All. 65. Ananta v. Da7nodhaT, 13 Bom 25; 15 Mad. 294; 2.4 All. 5; 24 All. 
112; Pattrachanar v. Alamelumangat, A. I. R. 27 Mad. 273- 

‘ This section applies to two classes of cases, in one of which a subse- 
quent suit is wholly barred by the decision in a former suit by reason of the 
subject matter of the two suits being the same, and in the other the, trial of 
one issue in a subsequent suit is barred by adjudication upon the same issue 
in a former suit, though the subject matters of the two suits are different; 
Rai Charan v. Kumud Mohan, 25 Cal. 671 : 2 C. W. N. 297. 

To bar the trial of any particular issue or issues in a suit, it is not 
necessary that the subject matter, causes of action and the reliefs claimed 
in the two suits must be the samfe, it is bufiBcient if the issue or issues raised 
in the former suit are the same in subsequent suit. Identity of subject 
matter of a suit is not an essential condition to the applicabihty of the rule 
oi f<8 judicalo (see 8 Mad. 219 B. C.; 16 Cal. 103 P. C. a^d 11 All. 148 
p 167). For instance, when in a suit for rent an issue as to question of 
title to property was raised and determined such determination will bar the 
trial of the same issue in a subsequent suit brought for declaration of title 
to such property, notwithstanding the fact that the subject matters, causes 
of action and the reliefs claimed in the two suits are different, that is, the 
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Fawamurti, 16 Mad. 193, See also Pran Kath v. Mohesh Chandra, *24 
Cal. 546 affirmed in 2S Cal. 475 : 5 C. W. 757 P. C. ; tee also Xenda t. 
Ram Jiban, 41 Col. 990: 18 C. \\\ X. 6S1. See however, 37 All. 4S5 P. C. 
noted above. Distinguished in XcidamicI v. Hawak Htistain, 29 All. 6C6: 
4 A. L, J. 665; and in Furan Cftand v. Shedaf Rai, 29 All. 212; 4 A. L. J. 
151: Sff also Moncharom v. Kolidos, 19 Bom. 821. 

A defendant -respondeat cannot avoid the application of the principle of 
rf* judicafa by saying that he did not appear at the trial of the smt — 
Bchari Lai v. Majid AU, 24 All. 123: Bum v. Eeymcr, 20 Ind. Cas. 971. 

An rr parte decree in a rent suit in which the defendant did cot appear 
and file any written statement cannot operate ns res judicata. If the 
defendant appeared and filed a written statement upon which an issue was 
or could have been raised between the parties, the fact that the defendant 
subsequently did not appear to contest the suit with the result that an 
ex partr decree was passed against him, would not prevent the operatron 
of the principle of res judicafa; Maharaja of DaTbhanga v. Vouna*-r 
Jfomin, 57 I. C. 43. 

An rr parfc decree for arrears of rent cannot be used as estop^l. 
does not operate so as to render the question of rate of rent as res jud:ezta 
between the parties — Modhuaudan v. Brae, 16 Cal. 300, F. B. 
Chandra v. Bhusi Malta, 65 I. C. 5S1 (16 C. 300 F. B. referred to). 
also Vishnu v. Ramlinp, 26 Bom. 25: Bhupirfh Paioni v. Ram Lochun, c 
Cal. 275 : 10 C. D. R. 159: Xilmony Singh v. Hccra Lai, 7 Cal. 23: ® ^ 

R. 257 unless there was a prayer in the plaint for a declaration as to tie 
rate of rent as part of the substantive relief claimed; Brojendra Rumcr v. 
SarojVndra tVafh, 45 I. C. 416. 

An rx purff decree on a bond against two joint -debtors does not 
as rf» judicata as between those two debtors, when the question of theu 
resistive liability is raised in a contribution suit brought bv one of 
against the other; Prasanna Kumar v. Kuladhar, 57 I. C. 252. 

From the above cases it would appear that the cr parte decree^ 
absence of fraud and collusion is re* judicata only so far as it decides ^ 
issue; in other v\-ords, its conclusive eSect is confined to the points actually 
decided. See 16 Cal. 300 F. B. noted above. 

Decree Conditional on Payment of Money and Res Jndlcata.-^^ 
decree in a former suit for possession of propertv conditional on ttc 
payment of a sum of money to the defendant is no bar to a subsequ^^* 
suit for p<»session after the expiration of the period within which he 
have obtained possession bv execution of the decree* Mama Bihi v. Vck. 
.4hmad 47 A. 250: A. I. R. 1925 P. C. 63 : 68 I. C. 579; .Vuut. 

Begam v, Mt. Dil/aroc, *24 A. L. J. 910: A. I. R. 1927 .4. 39. 

Decision on Issue fn Rent Suit, When Res Jndicata.— The 
of the doctrine of ret judicata is that where a material issue has been tr.«“ 
and determined between the same parties in a proper suit and in a 
Court as to the st.atus of one of them in relation to the other or as to t 
right or title claimed by one of them against the other, the same 
wnnot be agitatc^I by them again in another suit. In the cash of 
tor rent or other reexirring liabnit\, the eau«es of action for suits 
succt-wive periods are different. In' the C 3 s> of such suits for th«’do<^tr.ce 
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98 I. C. 841: A. I. R. 1926 Bom. '481; Debt Pratad v. Jaldhar, 94 I. C. 
553: A. I. R. 1026 Vat 288; A'ub Lai v. Ouljari Lai, 100 1. C. 601: A. 1. R. 
1927 AU. 297. 

An erroneous decision on a pure question of law does not operate as 
Te$ judicata in a subsequent suit between the same parties, 'vb«*re the cause 
of action U not identical, but recurring. A claim for interest at the stipu- 
lated rate of 24 per cent, per annum upon arrears of rent was disallowed in 
a previous suit upon the authority of an overruled decision. Held that the 
question as to rate of interest was not ret judicata. — iHimu/iwijsa v. Shawa 
Charan, 32 C. 749: 1 C. L. J. 170: 9 C. W. K. 466. fire also Qopu 
Kolandavelu v. fiamt Royer, 28 M. 517; 15 M. B. J. 466; iyiaripalathommaf 
V. Narai«a«U7ami, 80 JI. 461; 17 M. L- J. 250; Aitamvia v Haraina, 80 
II. 504; Chaman Lai v. fiaFufe/iai, 22 B. 669 and Partha Saradi v. Chtnna 
Knihnay 5 M. 304; Jfotasan v, Vetigu, 6 M. L .T, 813. 

An erroneous decision on a question of law in a previous suit is no bat 
to a subsequent suit between the same parties, but the findings of facts and 
the relief given in a previous suit may operate ns res judicata; Veera- 
raghava v. Krishnasirami, 31 I. C. 269. 

The decision on question of law in one proceeding is not judicata in 
any later proceeding except to this extent, namely, that the light which was 
the subject matter of the former proceeding and was established in favour of 
one party cannot be questioned in the subsequent proceeding; At/asamier v, 
Vcnfcafachcla ^fuaaU, 31 M L. J. 513. 20 M. X.. T. 391: (1916) 2 M. W. 
N. 296: 4 L W. 507: 40 M. 989. 37 I. C. 741 (30 M. 461; 18 M. L. J. 
548 relied on). 

Decision on an Abstract Question of Law. — ^iVhere there has been a 
decision on an abstract quertion of law, vix., what was tne proper con- 
struction to be placed on s. 216 of the Bombay Land Revenue Code and 
not a concrete question such as the construction of a document as betw’een 
> parties to a suit, it is no longer a question of res judicata, as a court can 

, loto its o^Ti opinion as to what the law is, but a question whether the 

, of. dectsia should be adopted (per Fawcett A Macleod. JJ., 

n dissenting); Sitaram Sakharam v. Laxman Piahnu, 23 Bom. L. 

^ It. 749. 

A decree on a compromise cannot be impeached on the ground that 
I tc tras erroneous in law, because it is open to parties to decide both 

i questions of law and fact; Raja Kumara v. Thaiha. 35 M. 75; 21 M. L. 

^ J. 709; 9 Ind, Cas. 875. 

\ An erroneous decision as to the maintainability of an appeal is no 

bar BO as to preclude an appeal in another proceeding, Kuppanna Gavundan 
i V. Kumara Gavundan, 20 M. L. J. 901- 34 M. 450: 8 AI. L. T. 240; 
(1910) M. W. N. 574 ; 7 I. C 418. 

Decision of Mixed Question of Fact and Law. — So far ns an issue 
o! mixed law and fact is concerned, it stands on the same footing as an 
issue of fact, and a decision thereon operates as rea judica'a. Cases of 
1 Construction of wills fall within this class; Agkore Rath v Kotntni Dsri, 
11 C. L, J. 461 (28 C. 818; 29 Mad. 225 followed). Abdul Qadir v. 
; llahi Dakhth, 92 I. C. 709: A. I. R. 1925 Lab. 251. See also Rama- 

^ fifhari V. Surfadra, JO C, I< J. 34; Jagga Bow Bahadur v. Gouher 


124 


CODE' OF CIVJL PROCEDURE 


[Sec 11. 


In a rent 'suit if the defendant denies the relationship of landlord and 
tenant witlrthe plaintiff on the ground that he himself is the owner of the 
property and that consequently he is not bound to pay any' rent to the 
plaintiff who sets himself up as a landlord, the questioh as' to title is directly 
and substantially in issue. ■ But where the defendant denies the relationship 
on the ground that although he is 'a tenant he is the tenant not of the 
plaintiff but of a stranger to the suit ' or pleads that' the tenancy has 
terminated or alleges any further similar ground in answer to the claim for 
rent, the question of title is only collaterally and incidentally in issue so that 
the decision on it does not bar subseq^uent suit based on title; Mahomed 
Osman v. Hyder Khan, 42 I. C, 785; Parchu Mandal v. Chandra Kant, 
14 G. h. J. 220: 12 I. C. 9; C?o6dr Sheikh v. AUpaddin Sheikh, 80 C. L. J. 
13; 51 I. C. 356. 

In a previous rent suit the defendant denied relation of landlord and 
tenant and ’the suit was dismissed. Jlcfd’ that 'in a' subsequent suit for 
possession the defendant cannot plead tenancy; Annada v. Sham Sunder, 
13 Ind, Cas, 688 (34' Cal. 922 relied on); Ekabar v. Hira Bewah, 13 C. L- 
J. 1: 15 C. W. N. 335: 8 I. C. 6G0; (17 C. 196; 20 G. 101; 9 0. W. N. 
928 distd,ri4 0. W. N. 339 refd. to). Kali Kumar v. Bidhu, 16 C. L. J- 
89; Bechrtram v. Chamru, 15 Ind. Cas. 837; Mrigcndra Nath v. Krishna 
Chandra, 33 C. L. J. 334 : 61 I. C. 201. 


In a suit brought by an occupancy ryot to eject an under-ryot it 
was found that the former was not the sole landlord. Another suit was 
brought by the same plaintiff against the undei-rj'ot and the alleged 
co-sharer landlord for a declaration of right to the full share of the holding-, 
Held -that the suit was not barred by res judicata though the question 
whether plaintiff was the sole landlord \vas res judicata between him and 
the under-ryot, Neamatullah v. BaijiuUah, 26 I- C. 019. 


Decision In Rent Suits as to Amount or Rate of Rent When Operates 
as Res Judicata. — The decree in a pre\ious rent suit for-u certain sum 
claimed for a certain period, which did not decide the question of the rote 
of rent, is not res judicata in a subsequent suit; Manindra v. Upendra, 
86 Cal. 604 ; 9 0. L. J. 343: 12 C. \V. N. 904. Sec also Jotindni 
V. Shu7)ihhu Chundcr, 4 C. W. N. 43. Auyaperutnal v. Itainasami, *-9 
M, L. J. 802; (1915) U. W. N. 614. 30 Ind. Gas. 983; ^faharam Dent 
Pershad v. Uajkumar, 16 C. Jj. J- 134; Balaram v. Kartick, 4 C. 'W. N. 161; 
and Kali Itoy v. Praiap Narain, 5 C. L. J. 92 (33 Cal. 336, dissented from). 
Daldeo Daksh v. Pahlad Singh, 5 O. L J 67, 45 I, C, 218; Hara Kumar v. 
Baf Kutnar, 47 I. C. 173 : Brojendra Kishorc v. Sheik Somar Ali, A. I. 
1923 Cal- 282, But a decision in a previous rent suit as to the amount oi 
jumma payable by (lie tenant will operate as res judicata in n subsequent 
suit for arrears of rent of subsequent jears, when the question of jumma was 
raised and determined m the former suit. — Hurry Brhari v. Pargun Ahtr. lv 
Cal. 650. I’ollowed in v. Nhiimuddi, 20 Cal. 505; Kasimuddi v. S/»m 

Prosad, 10 Ind. Cas. 590; Sarjug Prosad v, Ajodhy liai, 15 Ind. Cas. 603. 
See howcNcr, Nil Madhub v. Brojo Nath, 21 Cni, 236; Bunt Madhab v. 
Sarbauanda, 43 C. L. J. 135 : A.' I. R, 1926 Cal, G98. In Joges Chandra 
V. /fant A'amal, it was held that such n decision will operate os res judicata 
unless it is shown that tlic rent has been subsequently changed. 


Wliero the Court had in a previous suit definitely detonnined th® 
ol tlio land in the defendant’s possession and tho annual rent payable 
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0. W. N. 76; 17 0. L. J. 71; 16 I. C. 22; Koli Kuthqt v. JHtJKy Bhuson, 
16 C.’l/j. 89; 10 I, C. 8S2. 

A widow sued for posbCKsion of properties on tho ground that they were 
her husband’s self-acquisitions and that the defendant and her husband 
were divided. The Court decided Hint thov were not_ but granted her 
possession by right to mninfcnancc. In a subsequent suit by her daughter 
for possession on that very ground, held, that the questim whether tho 
properties were her father’s separate property was barred by Tea judicata; 
Ghelabai v. Bat Javar, 37 B. 172; 14 Born. L. R. 1142; 17 f C. 866. 


For the application of tho principle of res judicata, it is not nccessa^ 
to show that the subject matter of both the suits is the same, but the 
matter directly and substantially in issue is the same in both tho suits; 
Sitanath v. Baaudeb, 2 C. L, J. 540. 


Where a suit for redemption has been instituted and drerco for re-^ 
demption has been passed but not executed a subsequent suit is barred for 
the redemption of the same mortgage . — Vedapuratti v. Vatlabna Valtt/a, 
25 Mad. 300, F. B., A>jbore Kumar v. Md. ^fuasa, 2 Ind. Cas. 662, 
contra, Sito Bam v. Madho Lai, 24 All. 44, F. B. See also Bfltno v. Bhap- 
chand, 39 Bom. 41; Sheoraj Bahodur v. Gajadhar, 5 0. U. J. 698; 48 
I. C. 922. 


Where a mortgagor brings n suit for redemption and obtains a^ condi- 
tional ^decree but omits to fulfil the condition imposed upon him, he 
is not debarred from bringing a second suit for redempeion unless the 
decree lays down that if he fails to fulfil these conditions the property 
will be sold or he will be debarred of all rights to redeem; A’afcfarom v. 
Chiranji Lai, 82 AU. 215. 


The plaintiff, the only daughter of a testator, brought the present suit 
claiming that tho Court should determine " those provisions of the will 
which w'ers valid and lawful, and those which were invalid and illegal." 
She also claimed possession, and to bo the ahebait under the will. In 
a previous suit the pceseut she bait had obtained a decree +o which the 
daughter was a defendant, affirming tho validity of the will and the rights 
of the members of the family to be maintained under it. Held that 
the question of the validity of the provisions of the will having been sub- 
stantially decided in tho former suit, the present suit was barred by res 
jvdtcata.—Kamini Debi v. Ashufosfi, 16 Cal. 103 (P. C ). 

A competent court having decided upon an issue directly raised in 
a suit brought by a person alleging himself to have been adopted, that this 
adoption had not taken place, such decision would be re a judicata in a subse- 
quent suit brought by his son claiming through his father, to establish 
tho same adoption although the suit related to different properties. — Venkata 
^fahipa^i Gnnpadfiara v. Bucfii Sitai/ya, 8 Mad. 219 (P. (' ) See also 
Ultom Stnpli V. ffira, 17 Ind. Cas. 305. 

In a previous suit plaintiff based Iiis claim on a personal contract with 
the defendant for the su| ply of boats at an agreed rats and fn failing to 
prove that agreement brought a second suit for recovery of the sanie 
money ns compensation for seri’ices rendered. Held that the second suit 
was barred by rea ludieafa; P. L. Chriaten^en v. A'. Sathia, 5 Bur. B. T, 
05; 15 I. C. 374. 
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In a rent 'suit if the defendant denies the relationship of landlord ana 
tenant with 'the plaintiff on the ground that he himself is the owner of the 
property and that consequently he is not bound to pay any^ rent to the 


plaintiff who sets himself up as a landlord, the question os' to title is directly 
and substantially in issue. But where the defendant denies the relationship 
on the -ground that although he is ‘a tenant he is the tenant not of the 
plaintiff but of a stranger to the suit ' or pleads that the tenancy ms 
terminated or alleges any further similar ground in answer to the claim for 
rent, the question of title is only collaterally and incidentally issue so that 
the decision on it does not bar subsequent suit based on title; Mahmea 
Osman x, Hyder Khan. 42 I. C. 785; Parchu Mandal v. Chandm 
14 C. Iv. J. 220 : 12 I. C. 9; Gobar Sheikh v. Alipitddin Sheikh, 80 C. h. J. 
13; 51 I. C. 356. ^ 

In a previous rent suit the defendant denied relation of landlord and 
tenant and 'the suit was dismissed. Held 'that 'in a' subsequent 
possession the defendant cannot plead tenancy; Annada v. Snam » 

13 Ind, Oas. 688 (34' Cal 922 relied on); Ekabar v. Him Bcu^a/t, 13 U 
J. 1: 15 G. W. N. 335: 8 I. C. 6G0; (17 C 196; 20 C. 101; 9 C. W- 
928 distd.;'14 C. \V. N. 339 refd. to). Kali K^mar v. Bidhu, 16 C. h- J- 
89; Becharam v, Ghamru, 15 Ind. Cas. 837; Mrigendra Nath v. KTfsnti 
Chandra, 33 C. L. J. 334 : 61 I. C. 201. 

In a suit brought by an occupancy ryot to eject an under-ryot it 
was found that tlie former was not the sole landlord. Another suit wa 
brought by the same plaintiff against the under-iyot and the , 
co-sharer landlord for a declaration of right to the full share of the hoiding- 
Hcldvthat the suit was not barred by res judicata though the question 
whether plaintiff was the sole landlord was res judicata between him an 
the under-ryot; NcamatuUah v. BaijiuUah, 26 I. C. 619. 

Decision in Rent Suits as to Amount or Rate of^Rent 
as Res Judicata. — The decree m a previous rent suit for -a 
claimed for a certain period, w’hich did not decide the question u* ^ 
of rent, is not res judicata in a subsequent suit; Manindra x. Upen * 
36 Cal. 604: 9 0. L. J. 343; 12 C- AV. N. 904. See also Jothidta Mom 
V. Shumbku Chunder, 4 C. W. N. 43. Ayyaperumal v. Komasaim,^ 
M. L. J. 302; (1915) M. W. N. 614; 30 Ind: Cas. 983; Maharam 
Pershad v. liajkuniar, 16 C. L. J 124; Balaram v. Kartick, 4 \ 

and Kali Boy v. Pratap Narain, 5 C. L. J 92 (32 Cal, 336, dissented fromp 
Baldeo Baksh v. Pahlad Singh, 5 O. L J. 67; 45 I. C. 218; Haro 
Jtaj Kumor, 47 I, C. 173: Brojendra Kishore v. Sheik Somar All, A. ' 
1923 Cal- 282. But a decision m a previous rent suit as to the 
jumrna payable by the tenant will operate as res judicata in a 
suit for arrears of rent of subsequent years, when the question of jamma 
raised and determined in the former suit. — Hurry Bchari v. Pargun -i 
Cal. 050. Followed in Balslii v. Nizatnuddi, 20 Cal. 505; Kasimiiddi v- b 
Prosad, 16 Ind, Cas. 590; Sarjug Prosad v. Ajodliy Bai, 15 Ind. Cas. 

See however. Nil Madhub v. Drojo Nath, 21 Cal. 236; Bti»i 
Sarbananda, 43 C. L. J. 135: A.’ I, R. 1926 Cal. 698. In Joges 
V. Ram Aamal, it was held that such a decision will operate as res judica 
unless jt is shown that the rent has been subsequently elianged. . 

Where the Court had in a previous suit definitely defetinioed 
area of tlio land in the defendant’s possession and the annual rent payao 
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AS tea judicata in n subsoquent suit. — /?amrtn v. Bhahanaihan, 14 M. 
312; liayi Kriahnayya v. Or.nga Bat, (1C18) M, W: K.- 380; Bha: Mttljibhai 
V. Patel Lakahidaa, 36 Bom 127; 13 Bom. L. It. 1034, SctUuramn Sahib 
V. Choita Raja Sahib‘, (1917) M. W. N. 827;' 40 I. C. 820. 

Where an issue in tho'fonner suit was nol-finally' heard and decided 
by the Court, tlie rule - ^ ica .judicata does not apply. — Dboai Itant v. 
Bhagirath, 22 Cal. 692; hnVaah Monctul v. Baroda Sundari, 24 Col. 711, 
and Bro6onjoj/i v. Davies, 14 CnI. 323. See also Umeah Chunder v. 8har~ 
5 C. W, N, 304. 

A question, not put directly in issue ought not and cannot bo treated 
as Tea' judicata unless there has been a judicial determination express or 
implied in the matter; DaHatratja v. Kfliradii, 42 1. C. 508 (28 C. 17j 
24 C. 711.' Rfd. to) 

Upon alienation by e Hindu widow, a relation ol the husband brought 
a suit for pre-emption, which was dismissed on the grovind that no right 
of pre-emption was proved held that a suit brought by him as reVersioner 
upon the widow’s d3ath far the recovery of the property was not haired 
as res judicata. — Bcpufiy Comtjiisaioiicr of Kheri v. Khanjan Singh, 5 C. 
L J.-344, p. C.; U G \V. y. 474; 4 A. L'. ^'232: 29 A. 331 ' 17 M. ‘l: J. 
233; 9 Bom, L. R, 591, See also ^fuIjihl)ai v. Lahhmidaa, 18 Bom. 
li. R. 1034: ' ‘ 


Where there -s no idei tity of Ibe Bubst.antial issue m the 'two suits, 
the rule of jca judicafi does not apply. Dismissal of fi'imer suit, to 
failure to prove defendant’s tenancy does not bar 
a subsequent suit for ejectment.—/! ear da Raman v. Patiyii VitUt, 5 M. 9. 

II plaintiff sued to recover certain land on the ground of ownership, 
a lepng that she had made an oral lease to the defendant Issues, both 
® shd as to the letting were framed, but the suit was dismissed 
ftiiU proved- Held that the second 

TAi/rV/r j ground of Mfe was not barred .- — Thgila Kandi v. 

Thgda Kandi. 4 ^fad. 30b (b Cal 23; 2 Cal 152. dissent J from). 

tliD opinion was expressed in ’;lie decision of 

of construction cf an ancient document, the question 

14 subsequent mit.-Kriahnan v. 


HiA .iJt.. ecision m a "jiior suit to which the prsdecessoi-s-in-interest of 
orti-ffnc suit regarding tlie same property were 

ff ludicflfa in the subsequent suit as against the defendant, 

tlirt liata 'll"* contest in the prior suit with regard to the title of 

ino defendant s predecessors; d«/i«fosh v. 4nanfa Ram, 50 I C 727. 


, questions raised in the previous suit are not in dispute 

in the Subsequent suit, the principle of res judicata does not apph '. — Naba 
hnahna v. Hem Lai. 2 C. L. J. 144. 


^hcre a former suit for arrears of rent brought by the plaintiff 
ncamst the defendant was dismissed on the ground that the plaintiff had 
failed to prove the defendant to be tenant-at-will : Held that it did not 
operate ns re* judicafa to bar a subsequent suit for recoverr of rent for 
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In an action for rent, tbe tenant admitted the sum claimed, but 
contended that the rent was due for a larger area than- that specified io the 
plaint. An issue was framed and decided against the tenant, who sub* 
sequently sued for a declaration that tbe amount of the rent decreed in 
the former suit is the rent for all the lands comprised in holding. — Held 
that the suit was barred. — Bissun Lai v. Chttndee Das, 4 Cal. 686. 

Decision in a previous rent suit as to amount of rent payable by a 
tenant in which he (tenant) claimed abatement, and the question of abate- 
ment was raised and decided, bars a subsequent suit for permanent abate* 
ment. — Nabo Doorga v. Foyzhux, 1 Cal. 202; 3 Cal. 313; 1 C. L. J. 248. 
But see EhTam Mundul v. Holodhua, 3 Cal. 271; 21 Cal. 236, and Btfjb 
Afobinj V. Nafar Chandra, 27 Ind. Gas. 265.; Bengaram v. Bejoy Govinaa, 
91 I. C. 738 : A. I. R. 1926 Cal. 513. 

A decision in a previous rent suit in which the defendant pleaded 
uniform payment of rent for more than 20 years, and his contention was 
supported by the Court, does not bar a subsequent suit for enhancement of 
rent. — Gopee Mohun v. Hills, 3 Cal, 789. 

Previous decrees for cesses at a certain rate obtained by a landlord 
against a tenant, do not operate as res judicata in subsequent suit for cesses 
claimed at a higher rate, although they are admissible as evidence in the 
suit, and may raise a presumption in favour of the tenant . — BiclieUt v. 
Ramestvar Malia, 28 Cal. 109, (25 Cal. 725, followed); Pitamber v. Rahmat 
Ali, 1 Pat. 218; 3 Pat. L, T. 282. 

A decree by a co- sharer landlord is not admissible as evidence as to 
the rate of rent in a suit brought by another co-sharer, Abdul Ali v. fta) 
Chandra, 10 C. W. N. 1084 (13 Cal. 352; 25 Cal. 522, referred to). But see 
Ramadhin v. Dhanwantari, 13 Ind. Cas. 624. 

A dismissal of a suit for enhancement of rent is no bar to the fihoff 
of a fresh suit m a subsequent year; Badri Prasad v. Ramcharan, 31 L 
C. 866. 

Finding as to validity of Kabaliat When Res Judicata, — ^The 
whether the decision in a rent suit can qperate as res judicata on matt®* 
other than the relationship of landlord and tenant depends upon 
the issues raised and decided between the parties in the rent suit. 
in a rent suit, s Kabuliat has been held on a judicial determination to h 
valid and effective as against the tenant and to have been properly executeoi 
a subsequent suit by the tenant for a declaration that the Kabuliat ** 
and void is barred by res judicata; Beni Madkab v. Bholanath, 47 I. C. o', 
Abu Mahomed v. Baclibani Bi'bi, 40 I, C. 477. 

Where tbe question whether the defendant executed a certain Kabuliat 
in favour of the plaintiff was a material fact in issue in a previous 
it was decided then that the plaintiff failed to prove the same there, held, 
that in a subsequent suit, plaintiff is not entitled to prove and rdy 
admission contained in the Kabuliat; Keramat Ali v. Krishna, 97 I. C. 291* 
A. I. B. 1020 Cal. 613. 

The fact that in a former suit between tbe parties tbe amount 
mentioned in the patta was taken ns the basis of the amount of the real 
payable in kind, cannot operate as res judicata in a subsequent suit by to® 
landlonl clniramg the market value of the rent payable in kind; 
Chandra v. Abbas Ah, 41 I. C. 833 * ' 
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iluthu PiUai V. Veda Vyaia CUariar, 12 L. W. 277 (10 Mftd. 102; 0 h. W. 
180 foUowed; 11 C. 301, 18 C. 647. 40 B, 602 referred to; 87 M. 25. 2 L. 
W. 101. 9 L. W. 84; 86 C. 193 and 12 B. L. R. 304 distd.); Fflu'f v. Hari 
Kithore, 33 I. C. 620; Jfiffan Poddar v. Jadab Chandar, 33 I. C. 159; Har 
Gohind V. JaicaJa Praiad, 55 I. C. 933; Har Skahi v. Hon’Mf i7a;a 
Muhammad £/ian. 16 O. C‘. 178; 20 I. C, 266. Sec also Shib Charan v. 
Raghu Nath .17 All. 174; Hor Sahal v. .Vafiommcd. 10 O. C. 178; 20 
Ind. Cas. 266; Par6afi v. J/atftnra, 40 C. 29: 16 C. L. J. 9: 10 C. W, N. 
877; Jiva Ram v. A'alyan, 8 A. L. J. 409; 9 Ind. Cna. 933; Abdulla Khan 
V. Khanmia, 32 B. 315: 10 Bom. L. R. 3S0; Iratra Laxmana v. Sattjappa, 
35 B. 33: 12 Bom. L. R, 766; Harihar v. Karamat, 9 C. L. J. 493. But aeo 
Pearg Mohun v. Amtifco Chum, 24 Col. 900; ilfodu^are v. Jfajmo, (1018) 
M. W. N. 775; Rom6e7ian v. Surendra, 10 C. Ii. J 34; liamji Shah v, 
22 P. W R. 1918 : 44 I. C. 9S3. 

Where a finding hoB been arrived at on o matter n-liich is not ncccssar>' 
for the disposal of the suit and is not made the basis of tho decree which 
is given in spite of it, the matter cannot be said to have been substantially 
in issue between the parties and consequently tho finding cannot operate ns 
ret judicata in a subsequent suit; a finding on a question in an nppoalablo 
suit when the decree is in favour of the part)* against whom that finding is 
given, is not final so as to constitute res judicata under a. 11 0. P. Code; 
Dhanna Mai v. hala Moti Sagar, A. I. R. 1027 P, C. 102; ii/cef/ialo Veeiil 
Kaitheri V. Naricoff Chafhan, 25 M. L. T. 66: 0 L. W. 84; (1010) JL W. N. 
34: 52 I. C. 258 (11 C. 301: 12 C. 647 : 40 0. 29; 17 M. L. T. 85: 2 Pat. 
L. J. 155 refd. to; 23 M. L. T. 291 disstd. from); ilfam'ndrn Chandra v. 
Panchonan. 49 I. C. 248; Parmcaiior Din v. Debt Prasad, 6 O. L. J. 647: 48 
I. C. 386; llfidnapore Zemindary Co. v. Naresh Narayan, 48 I. A. 49 (P. C.) 
48 C. 460; Parbati v. il/athura, 40 C. 29: 16 C. W. N. 877: 16 C. L. J. 9: 
m I. C. 453; Kausalya v. Nabin Chandra, 49 I. C. 613; Daudhat v. Daya, 43 
B. 568 ; 21 Bom. L. R. 363 : 51 I. C. 169; Bat Nath v. Narshi Dullabh. 22 
iT’ oV. Bom, 821; Sohan Singh v. Jawala Singh, 

73 I. C. 854. A. I. R. 1923 Lah. 248. 


. Becision of irrelevant matter in earlier suit docs not operate ns Tes~ 
judicata; Lala Soniram v. Kchoiyo Lai. 85 All. 227 P. C. ; 17 C. W. N. 605 
17 C. L. J. 488: 15 Bom. L. R. 489; 25 M. L J. 181; Safyad Ohazanfar 
V. Lala Ram Ratan, 20 Ind. Cas. 17; Vatudeva v. Thathadi. 9 M. L. T. 450: 
9 Ind. Cas. 787; (1911) M. W. N. 188; Nurbahsh v. Ahmad Dahsh, 120 
T Ahmedbhoy V. Dinshaw, 11 Bom. 

L. R. 366 : 6 M. L. T. 200; Dhanapalu v. Anantha, 24 M. L. J. 418; 18 
tow * 973: Ahdur Rahman v. W. O^brien, 257 P L. R. 

1917* 43^I^C^M^ 1014: 25 I. C. 357; Kirparam v. Nawab, 141 P. L. R. 

Where the lower Court had decided a case both on tho question of titlo 
and possession but tho Appellate Court had dealt only with tho question of 
possession, field that tho question of titlo Iisd not boon heard and finally 
decided by a Court of competent jurisdiction and was still open between the 

E arties. Where tho decision of a lower Court >s appealed to a superior tri* 
unal, which for any 1 ■ * . ■ .: . * o. . . i.- - ||,n iiues. 

tion is left open, and ■■ ■ ■■ ■■■■■'.■ t !' i* •• » ■' ■ 

7 Cal. 381: 0 G L. r.. 11 . t . :rr «■ " ■' ■ t ! 1 1 

C. L. R. 22; Nilram v. Ntlvaru, 0 Bom. 110; ahurphrknt r / utmtshitr 
Dayal, 5 C. L. J. 653; Baldeo Singh v, llira Jjal, 0 A. L, J. 07; Atagorl t 
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decided 'first, and not ‘the one instituted .'first.' .The .word '‘decided" 
means decided finally; the decision in the suit pending in appeal is .not 
final .‘decision, i’or instance, if 'i two suits are instituted by the same 
parties, in the same or in different courts, , one in January 1914 and 
another in March next, and the suit which was instituted m March was 
decided first, and the suit' which was instituted in January was decided 
afterwaids, then the “ former suit " according to the explanation would 
be the one decided first, irrespective of the date of institution of the suits. 
In Balkishan v. Kishanlal, 11 A. 48, it’ was held that the doctrine of t« 
jtidicata bo lar ns it relates to the prohibiting the re-trial of an issue,' 
refers not to the date of the commencement of the litigation," but to the 
date when the Judge is called upon to decide the issue. See also Bern 
Madhav v. Indar Sahai, 32 All. 67: 6 A. L. J. 991; iJoman ChetUj t 
Mutuveerappa, 6 L. B. R. 93: 5 Bur. L. T. 199: 17 Ind. Cas. 860; 
Gurtirajaviviah v. VenkaiaT\.mhna7na, .24 JI. 350; I tar Singh v. Vtnrao, 
A. I. R. 1927 Alt. 189 : 99 I. C. 299. Explanation I gives legislative 
sanction to the principle laid dow’n in BaUdahan v. Kishanlal, 11 A. 149 
and Gururajainmah v VenTiatakrishna, 24 M. 350 and also to the principle 
that the doctrine of res judicata applies equally to the trial of appeals. 

Where in both of the cross-suits between the’ same parties, the ques- 
tion at issue arising out of the same transaction is the same and one is 
decided before the other, the decision in the suit decided first is res 
judicata against the other; Sundcrlal Kapoorchand v. Baxvan Prosad, 96 
I. C. 694. 


The General Principles of Res Judicata Apply to Appeals.— S. 11 
opplies to suits only and not to appeals. — “ It is no doubt true that in 
the body of the Civil Procedure Code as well as' in other enactmenfa, 
the word * suit ” is often used as including proceedings before an Appell®^ 
Court and also other proceedings of a Civil nature. But having regaro 
to the phraseology used in s 11 and more particularly to Explanation 
II, which, it might be noted, was for the first time added in 1908 to tho 
present Code, the word “ Court ’* and “ suit ” signifies proceedings 
beginning with the plaint and endinjr with the decree in that Court. 
No other interpretation is possible. If the word “ suit *' is to be taken 
ns including appeal, the section becomes inconsistent with Expinna- 
tion 11. This view is confirmed by the language of Explanation II. 1® 
^ft. Fakharannisaa v. Malik "liahim Bakhsh, 23 P. R. 1897 and Mahk 
Rahim Bakhah v. Mt, FakharanniaBa. 31 P. R. * 1898; Chatterji and 
Stogdon, J. J-, were also inclined to tnhe the same view and in Randal v. . 
Chhah Kath, 12 A 5.8: (1890) A. W. N. 184, Edge, C. J. and Brodhurst. 
J., definitely laid dowm that s 13 of the Code of 1882 (s. 11 of the present 
Code) did not apply to appeals but the principle of res judicata did. ns s- 
r » strenRlhenea by Iho W 

thnt nftcr tho nboyc cases hoa been deeijed under the' Code of 1882 11^ 
iTich Explanation 11 for tl.a first time in IW® 

an it '• ’,1 "I"'" '''"’OS "•'"'‘■’.y 

v Jf n. "r' ."’'.'“i" "I’re''l-”-Por Tck Chand, J.. i- 
Lacnnmt v. aff. Bhuh, A. I. R. 1927 Lab. 289, 294. 

m 3 »7r‘orihro“th“rT"wU.i;^ 

•ubiect of two contomporanc°oursSit8 p^artS^in‘Ui<* 
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Where a point is incidentally decided against a party, that finding does 
not operate as tea judicata in a subsequent suit; Jagannaih'v'. Suraj Buhak, 
30 Ind. Cas. 502. ' 

A matter which is directly adjudicated upon by n court can be treated 
as tea judicata but not matters determined for collateral or incidental pur- 
poses only, — Jordme Shinucr d Co. v. Dwarha Nath, 14 W. R. 412; 
Dahoo Munder v. Oopcc Nund Jha, 2 W. R. 79: Salahtnunniaaa v. Mohea 
Chunder, 16 W. 'll.' 85; iS/n'6 Nath v. Nabo Ktahcn] 21‘W.’ R. 189. Inci- 
dental decision of title in a suit for damages does not bar a subsequent 
suit for declaration of right and recovery of possession.^dfa/timo Chandra 
V, JiajJfumor, 1 B. L. R. 1: 10 W. R. 22; Doorga Ram v. Kally Kriato, 
8 C. L. R. 640. 

A Court ha\'ing tried and determined an issue arising in a suit on 
which the suit might have been disposed of, proceeded to tty and deter- 
mine other issues, the determination of which jin that suit was not neces- 
sary for its disposal. Held, that the determination of such issues will be rea 
judicata and cannot be reopened in a subsequent suit . — Man Singh v. 
Narayan Daa, 1 All. 480. But see S/n‘6 Charan v, Raghu, 17 All. 174; 
Haraahi v. Hon’ble Raja /lii Muhamnted Khan,- IG 0:-C. 178; 20 I. C. 


In order to constitute, the bar of rca judicata, it is not sufliciont merely 
that an issue on the same point should have heen raised ,and may have 
been incidentally decided in the former suit; but it must appear that the 
matter referred to was alleged by one party, and cither denied or ad* 
mitted' expressly or impliedly by the other . — Shama Churn v. Prosonna 
Kumar, 5 C. L, R. 251. Sec also Shco Ratan v Shco Sahai, 6 All. 358. 
But 8cc_25 Bom. 189. See also 26 Mad. 760 and 31 Jfad. 385. 


I former suit for some land the question of boundary 

et\\een two villages was decided, and in a subsequent suit for some other 
former decision was relied upon Held that the finding in the 
mct^enfal and was conclusive only as to the land in dis- 
f suit, but did not make the former decision conclusive as 

to^U,o boundary Ime .tselt.-Moai fioj Uajbun.r.c Kocr, 25 W. B. 


*“?*'*®P*^* finding as to the boundory of a plot of land not on a 
••'cctiv and substantially in 'issue in a previous suit is not rea 
* 41 the question' of title that arises in a subsequent suit 

82 i c 738 Part'cs; Muhammad Abdul Kadir v, Jnan Chandra, 


The question whether a person should be admitted as the legal repre- 
sentatn’e of a deceased plaintiff to continue n suit c.4nnot be regarded as one 
ot the questions arising for the decision in the suit itself. It is really a 
lunUct collateraV to the suit and one that has to be decided before the 
suit itself IS proceeded with; Samsari Vaaa Sarrathi v. Pathuma, 25 M. 
h. J. 279: (1913). M W. N U73. 14 M. L T 176: 20 1. C. 650. 

Issues Left Open. — A fresh suit for detennm.ation of an issue or 
issues ad\isedly left undecided in the former suit either by the original or 
hy the Appellate Court is not barred ns r<*« ;udicaf « — Emamoodeen v. Fatteh 
All. 3 C. I.. R. 447, [3 B L H (P C.) 91; 12 W R. 43. distinguished]. 
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the decree in hia own suit. Held, that this appeal by D was barred by 
res jtidicflfo aince he did not appeal from^he decree in hia own auit, 
Oangadhar v. Mt. Sekali Telini, 34 C. L. J. 281: 64 I. C. 574. 

The explanation however has not solved the question ns to which 
of the two suits w’lU be deemed “former suits “ when both the suits 
are decided on one and the same day. 

Suit. — The word “ suit ” in a. 11 wherever it occurs always mesas 
suits in the Court of first instance. The clue to this is furniahed by 
the expression “in a Court competent to try such subsequent suit or 
the suit in which such issue has been subsequently raised “ occurring in 
8. 11 (per Dalip Singh, J., in Mt, Lachhmi v. Aff. BhuUi, A, I. E. 1927 
Lab. 289, SIO). Although the word “ suit ” in this section does not in- 
clude proceedings, the applicability of the doctrine of res judicata to 
certain proceedings has been long 'recognized; see 6 All. 269 P. C., 29 
Cal. 707 P. C. and Notes on Glauses, Part I. 


The u'crd “ suit ’’ in this section must be understood to mean such 
a matter as might have formed the subject of a separate suit indepen- 
dently of the special provisions of the Code of 1882 such as s. 45 (now 
Or. II, r. 3) which enables the plaintiff to unite several cases of action 
in one and the same suit, Sheoraj Rai v. Kashinath, 7 All. 247, F. B. 


An application for review is not a suit within the meaning of this 
section; Srich Chandra v. Triguna, 40 Cal. 541; Langat Singh v. Janh 
Koer, 14 C L. J. 481, p 485; 39 Cal. 265 (3 Cal. 343, referred to). An 
application under section 105 of the B, T, Act is not a suit; Ckioditn v. 
Tulsi, 40 Cal. 428: 17 C. W. N. 467. Proceedings under the Land 
Acquisition Act are not suits; see 34 Cal. 468; 20 Mad. 269, and " 
Cal 406 A proceeding for probate or letters of administration is ® 
suit, Nirod Barani v. Chamat Kanni, 19 C W N 205. See also 20 
Cal. 888; 25 Cal 354; 19 All 458; 28 Bom. 644. See also the cases 
noted under the heading “ Decision under the Band Acquisition Act. 
and notes under section 2 under the heading “ In the suit," 


Expl. lY : Any Matter which Might and Ought to have been Made 
Ground of Defence or Attack. — ^Explanation IV deals with matters con 
structively in issue in the former suit. Or. XIV, rr. 1 and 8 of the C. 
P. Code prescribe that plaintiff must allege all material propositions of 
law or fact in order to show his right to sue; and the defendant also must 
allege all such material propositions in order to constitute his defence; 
and that each material proposition affirmed by one party and denied by 
the other shoH form the subject of a distinct issue. Therefore, each 
and every matter which is alleged by one party and either denied 
admitted expressly or impliedly by the other, forms the subject of » 
distinct issue m every suit, and the final determination on the issues thus 
raised or framed operates as res judicata according to the section itself. 
SnLc that a plaintiff has two or more altcrnat^ 

rnhVf hnsod Subject matter, and instead of askmo 

lUhrnHnn fn f otlior claims for fot»rc 

S S rn .ht ‘"M’fcscnt suit fails. Hero the matter which tjio 

not do ^ if 1,0 had so pleased, but did 

not do so, slmll according to this explanation, by fiction of law. be 
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173, P. C. Followed in Magniram v. Mehdi Hottcin, 81 Cal, 95 : 8 0. W. 
N. 80, and in Sri Itaja liau Lakthmi v. Sri Raja Inuganti, 21 Mad. 844, 
P. C.: 2 C. W. N. 837, P. C. See also Uiamut Khan v. Phadu Buldio, 0 
Cal. 319; 7 C. L. K. 227; Shib Charan v, Raghu Nath, 17 A. 174, and the 
cases therein referred to; Jagatjit Singh v. Sarabyit Singh, 19 Cal. 169 P.^ 
C.; Secretary of State v. Durbijoy SinyJt, 19 Cal. 312 P. 0.; BhikofiHoj 
Ralanchand v. Bai Bhuri, 27 Bom. 418; Jalatutram v. T'cnfcofo Nara* 
timha, 29 Mad. 42; 16 M. L. J. 85; Hope Mills Ld. v, Cou!a*/i, 18 Bom. 
L. R. 162; Ponchu Mondol v. Chandra Kant, 14 G. L. J. 220; 12 I. C. 9; 
Babu Lai v. Hori Bahsh, 122 P. W. R. 1917: 41 1. C. 479: 18 P. R. 1818; 
Indu Bala v. Atul Chandra, 31 C. L. J. 507: 67 I. C. 344 (16 C. 173; 
19 C. 159; 33 C. 116 referred to); Penhattasubban v. Ayyatfiurai, 37 M, L. 
J. 554: 26 M. L. T. 364: 64 I. C. 202; Muhammad Maruf v. Sultan 
Ahmed, 34 I. C. 344; Beni Madhab v. Sorbananda, 48 C. L. J. 135: A. 

I. R. 1926 Cal. 698. 

For purposes of re* judicata it is not essential that the subject-matter 
of litigation should be identical with the subject-matter of the previous 
suit. The scope of the former litigation and the question raised and 
decided therein must be determined by reference not merely to the decree, 
but also to the judgment, and if need bo, to- the pleadings . — Ranjit Singh 
V. Basanta Kumar, 12 C. W. N. 739; 9 C. L. J. 697 (9 C. W, N. 938, 
P. C. referred to). See Rakhmini v. Dhando, 36 Bom. 207: 14 Bom. L. 
R. 128: Panchu Mandal v. Chandra Kant, 14 C. L. J. 220; Mittan Poddar 
V. Jadab Chandra, 2 Pat. L. J. 159: 1 Pat. L. W. 221: 38 I. C. 211. 

Where the Court after a consideration of all the evidence in the case 
gives findings on all the issues as against the defendant those findings will 
operate as res judicata though the suit is itself dismissed and the findings 
might have been unnecessary for the dismissal of the suit provided the 
findings are not inconsistent with the decree itself; Boma Krishna v. 
Krishnaswami, 36 M. L. J. 641: 25 M. L. T. 58- (1919) M. W. N. 7: 9 
li. W. 180 : 52 I. G. 34 (1 C. 14 and M. 10 102, followed; 11 C. 301 and 
17 M, L. T. 85. referred to). 

A summary dismissal of the suit on the ground of res judicata is bad 
if all the conditions requisite for the application of the rule arc not stated in 
the plaint. A decision on an issue not based on the pleadings of parties 
, cannot be res judicata; Mani Chand v. Skeekri, 75 P. W R 1918* 194 
P. L. R. 1013; 18 I. C. 1007. 

A judgment operates by estoppel ns regards all the findings which are 
essential to sustain the judgment. If in a suit a question is raised by the 
pleadings and argued, and if both the parties to the suit invohe the opinion 
of the Court thereupon, the judgment of the Court upon it is not ultra vires, 
merely because an issue was not framed which strictly construed, embraces 
the whole of it; regard must he had rather to the substance than to the 
form of aclion a'hich would by no means prevent the operation of the 
general law relating to res judicata; Midnaporc Zenundari Co. Ltd. v. 
Jogendra, 62 I. C. 491. 

It is bv tlic decree, and not by the judgment, that the question of ret 
judicata must be decided. The findings in a jiidgnient not cnibo<lied in 
the decree amount to no more than obilrr dtefa, and do not constitute a 
final decision nf the hind contemplated b> »- 11. Ilcscr^-atu.n in a judg- 
nicntj nntl not m tlie ilccroe, would not save the second suit from being 
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“Where a plaintiff brings two suits based on different causes of action 
with regard to the same property, it is not obligatory on a person who is 
defendant in both the suits, to plead as a defence to each suit what is 

properly a defence to the other; see Kailash Chandra v. jRflm Naratn, 4 0. 

L. J. 211; ^fahabtT Teivari v. Purbhunath, 7 C. L. J. 504; 12 C. W. N. 

292; dist. in Natva Zisk v. Afurtaza, 14 0. C. 117, in which it has been 

held that the fact that the causes of action in two suits are different is no 
ground for holding that a matter is not res judicafa. 

Where the subject-matter of the former litigation and the relief claimed 
Hherein w'ere the same as those claimed in the subsequent litigation, the 
plaintiff cannot bring two suits on what is put forward by him as two 
different causes of action, and the courts should try their best to hold that 
the causes of action in such cases are substantially the same; Bommia* 
Bayyan v, Bommidi Surjanarayana, 23 M. L. J. 543: 37 M. TOP. B-- 
12 M. L T. 500: (1913) M. W. N. 1; Masilaviania v. Thiruvengadam, 
31 Slad. 385; Taharunnissa Chotvdhurani v. Tarinicharan, 43 I. C- 221. 

The applicability of Explanation IV depends upon the question whether 
the plaintiff is now suing in a capacity in which he is a stranger to the 
capacity in which he sued in the former suit. If a plaintiff is suing m ^ 
capacity in which he is a stranger to the capacity in which he sued m R 
former suit, his claim has no proper connection with that former suit, ay 
the Explanation IV does not apply. If he is not so suing, then the claim 
which he is now putting forw'nrd is a claim which might and ought to have 
been put forward in the previous suit; Hargovan v. Mulji, 84 B. 416. 
11 Bom. L. K. 921 (25 B. 189: 23 B. 215, followed,) 

It is not always easy to determine when and under what circumstances 
a party would be bound to put forward all his grounds of defence or 
in the former suit and when it would be optional to him to do so, as 
decisions of the High Courts are not unanimous on the point. The on j 
possible means of determining it, is by reference to the provisions of Or. i • 
rr. 1-5 relating to the frame of suits, that is, whether the causes of action 
in the two suits are identical or different. This explanation in substaocc 
directs a party to include in one suit the whole of the claim which he i 
entitled to make in respect of the same cause of action, and if he omits 
to do BO, he w’ill be precluded from bringing forward in a subsequent 60U< 
the claim so omitted, and it is virtually a case of omission expressed lo 
another form. 


Matters Constructively In Issue, — According to the general law relating 
re$ judicata where a question has been necessarily decided in effect, thoug 
not in express terms between parties to the suit, they cannot raise the 
question as between themselves in any other suit in any other form, 
words “causes of action “ in this section must be constructed with refer- 
encfi to the substance rather than the form of the action.— Soor/enio«e« J- 
Suddanxmd, L. U. I. A. Sup. Vol. 212: 12 B. L. R. (P. C.) 80^* I,':!, 
W. B. 377. ns/erred to in Dalhyani v. Dal Qohtnd, 21 G. 4S0 and lO 
TJIabati v. Bi*him Chohey, 6 C. L. J. 021, p. 629 Apurba Krishna 
BAjfflwrtcArtwn, 24 C. W. N. 223 : 64 I. C. 052 whore the same point 
decided. Distinguished in Sarhavi Abu Tomb v. Rahainan Bum, 2» 
See also hnnhna Behari v. Bunwari LaL 1 C. 144 P. C. : 25 W. B-/ 
iollowed in BunbaJiadur v. Lucho Kacr, 11 C. 301 P. C,; in Ghela fcWiO 
Bom V. Sanhol Chond, 18 B. 597. and in Bom Bmhno Jagannaib 
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estoppel is not confined to the judgment, but extends 'to nil facts involved 
m it as necessarj' steps or ground work, nnd the judgment operates by way 
of estoppel as regards all the findings which’ arc essential to sustain the 
judgment, see Panchu Mandal v. Chandra A'anf; 14 C. L. J. 220; Aghore 
Nath Vr Kamini Debi, 11 C. L. J. 401.' ' 

It should however bo boriio in mind that the doctrine of constructive 
768 judicata docs not apply unless the identity of the subject-matter of the 
two suits is clearly establis'hed. To determine this, reference must be made 
not merely to the decree but also to the judgment, nnd if need be, to the 
pleadings" in the previous suit; see Surjiram Manvari v. Barmadco, I. C. 
L. J. 337; DaUp Narain v. Chait Nnram, 10 C. L. J. 894; Golah Kocr v. 
Dadshah 13 C. W. N. 1197 p. 1220; C. L. J. 420 Ounideo Singh v. 
Chandriha Singh, 30 Cal. 193: 5 C. L. J. 611; Utiam hhlok v. liamnaratn, 
28 All. 365. The doctrine of constructive res judicata must be applied 
strictly and cannot be extended beyond the strict limits of s. 11 of the C. P. 
Code; Tafazul Husain v. Hira Lai, 30 I. C. 050 (24 C. 711), 1 C. L. J. 248, 
1 C. L. J. 337 refd. to). • ' m,,'' 

Ex parte Decree When Operates as Res Jadloata. — Where an issue 
was raised on the points now called in question and was heard and finally 
decided by the court on the previous occasion, the rule of res judicata 
applies although the suit was decided ex parte; Hara Chandra v. Bepin, 
13 C. L, J. 38; Md. Gauhar Alt v. Samiruddin, 18 C. W. N. 33; Ooloke v. 
Shafar Alt, 9 Ind. Caa. 363; Gobindram v. Sabghatallah, 8 S. L. R. 218; 
27 I. G. 990 , ~ . 


In the absence of fraud or irregularity, a decree obtained ex parte is as 
mndiDg for all purposes as a decree in a contested suit — Bir Chunder'vi 
Hurnsh Chunder. 3 Cal. 383; 1 C. L. E. 585. Approved in RajkumaTV. 
Mtntoadt, 17 C. W. N. 627. See also Hiranmoy v. liamjan AH, 20 C. W. 
w n Lai v, Rao Baldco Singh, 226 P. L. K. 1914; 128 P. 

Jr .' Prosad v. Ram Ratan, 37 All. 485 P. C. : 20 C. W. 

V. Sahghatalla, 8 S. L. E. 218: See also Madhu il/un- 
K V JU ^ ^-0* (-0 Cal. 505. followed) and Moti 

Lai V. Nnpendra Nath, 2 C. W N. 172. 

^^**’*°*^ J previous suit for rent, whether ex parte or inter partes 
X ;udicafa in a subsequent suit for rent, even for different 

decides any question w'hich arises in the suit or it omits to 
ffiL-rin r question which ought, to liave been decided, if objections .w'erc 
Chandra v’, Lakhipriija, A. I. E. 1925 Cal 427; 

conclusivo upon the question as to the existence of the 
X „V landlord and tenant betw'een the parties at the time of the 

decree, Hirountoy v. Ramjan Ah, 4.3 C 170 2l> C W N. 48 


An ci parte decree in a suit for rent in wAich the relationship of Innd- 
lom and^ tenant was neither raised nor decided cannot operate ns ret 
^'udicata in a subsequent suit for rent upon the question of relationship. 
The effect of an ex parte decree does not depend on the question whether 
the decree lias or has not been executed, Choicdhury v Jafar Muhamad, 
21 I. C. 739, .It/ya/’criiaiat v 29 M. L J 302; (1915) M. W. 

X, 014; 2,1,. W 650; 30 I C. 933. 

• Xo question of ret /udteafa arises in the case where a party seeks to 
set aside a decree on the ground of fraud and collusion— A'ri»h«a6ftupati v* 
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connot be allowed to litigate his title over again, unless his claims are 
mutually destructive or there is any embarrassment in joining the rights. 
Where the plaintifl did not set up the title which he could have brought 
fon\'ard as an alternative basis o! his claim on the last occasion, he 
cannot be allowed to litigate it in a second suit, Bangaswamy v. dpola- 
iwamy, (1916) 1 M. W. N. 286; Qohinda Varmr v. Veeitil Appu, (1919) 
M. W, N. 677. But he ought not to be compelled to add a ground 
which he could not, without the addition o£ some other party as co- 
plain tif! or as additional defendant. In other words, where the combi- 
nation of two inconsistent claims in the former suit would have led to 
confusion and embarrassment, such a claim is not one which ought to 
have been joined in the former suit. Again if in consequence of the combi- 
nation of two such inconsistent claims it would have been necessary to 
add some other party as co-plaintiH or as additional defendant, then 
such action is not one which ought to have been joined in the former suit. 
See Daya Shankar v. Oanga Sakai, 12 0. C. 347: 4 I. 0. 763: Sura;. 
Bikram Singh v Chandrabhan Singh, 17 I. C. 334. ' 


The test for determining whether any matter alleged in the subse- 
quent suit ought to have been matter of attack in the former suit in 
respect of the same property, is wliether the matters are so dissimilar 
that their union might lead to confusion. If it would not have led to 
any confusion, it would be res judicata of the matter in a subsequent 
suit, Guddappa v. Tirkappa, 25 B. 189; Kameswar Prasad v. Bajktunan 
^(ohabir Teioari v. Purbhoonath, 12 C. W. N. 
» 'ml ^ Solimunniaaa v. Sheik Jinabali, 1 I. C. 808; Mav^ng 

Ba Thaw v. Afa Hrit, 1 Bur. L. J. 84; 72 I. C. 14; Soundard Rajalu v. 
Donaiaami, 24 L. W. 453: A. I. R. 1926 Mad. 1128. 


The question whether any matter might and ought to have been made 
a ground of defence or attack in a previous suit must depend upon the facts 
of each ease. One important test is. whether the matters in the two suits 
are so dissimilar that their union might lead to confusion; Mahomed /6ra- 
htm V. Sheikh Hcm;a, 85 B. 507 : 13 Bom. L. R. 895: 12 I. C. 387; 6foUf 
Cfiana V. Oanga Bukhsh, 8 A. L. J. 936; 11 I. C. 257: Hanuman v. 
Mannulal, C N. L. R. 156; Naffar Chander v. Munahi, 8 G. L. J. S03; 
Shamumal v. Rtjhumal, 10 S. L R 29: 36 I. C. 92; Girdhari Lai v. 
Muaat. Umadajan, 3 Lah L. J. 216: 63 1. C. 717. 

It should also be noted hero, that the word “ might ” in this explana- 
tion presupposes that the person defending or attacking in the former suit, 
had knowledge of the matter at the time of that suit, and could have made 
defence or attack therein; Manikhai v. Virchand, 9 Bom. L- 
R. 1020. Aiohabir v. Purbhoo, 12 C. W. N. 892- 7 G L J 504* A/a#dfl' 
885. p. 892; Moosa Qoolam v. Ehrahita, 
71 10 RVYO' * ^ 211 . Akhi V. Hosragvl 

of f it ■® «asonabte that unless a party had knowledge 


•' hero denotes option or choice of tlio party and 

K that nlf adviMbility. The combined effect of the two wor.1 

ft elfthi in n r liberty of choosing either to put fonvnnj 

consmer wholhor it nos advieihlo for him to do so or not. 
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to apply, it will hove to be show-n that the question of right or liability, 
not merely for the period In the previous suit but that for all times or onco 
for all, was directly and substantially in issue and was tried and determined. 
If a direct issue on the point was raised and decided, the decision w'ould 
be res judjcafo in respect of any suit for a subsequent period. If the 
decision falls short of that requisite and if the peneral question was gone 
into and decided merely for the purpose of deciding the right or liability 
for the period involved in the suit, then the issue w’as raised not directly 
or substantially but collaterally or incidentally. In a suit for rent, no 
issues need^ be framed, but where issues are framed, the non-existence 
of o direct issue of this character has to be seriously taken into account in 
determining whether the question of right or liability for all times was 
really directly and substantially in issue; Qnanada fzobitida v. Nalini Bala, 
30 C. W. N. 593: 43 C. L. J. 146: 94 I. C. 837; A. I. R. 1926 Cal. 650. 


Decision In a Bent Suit When Operates as Res Judicata on Question 
of Title. — A decision in a rent suit brought by the. plaintiff against hia 
tenant for arrears of rent when the question of title was not directly and 
substantially in issue, does not operate as res judicata, in a subsequent suit 
brought by the same plaintiff for establishment of his title to the land, not 
only against the tenant, but also against the person whose title os landlord 
the tenant-defendant had set up in the rent suit. — Dwaraka Nath v. Ram 
Chand, 26 Cal. 428, F. B. : 3 C. W. N. 266, (12 0. L. R. 38, overruled). 
See also Nitty a Nand v. Ram Narain, 6 C. W. N. 66; See Mahomed 
Aftaruddin v. Deer Ckvndcr, 8 Cal. 470; Run Bahadur Singh v. Lucho 
Kocr, 11 Cal, 301 (P. C.) : (reversing 6 Cal. 406), Hanhar v. Karamat, 9 C. 
w XT Hari v. Maharajah Kkitish Chunder, 24 Cal, 569; 1 C. 

W. N. 509. Khater Mistri v. Sadruddi Khan, 84 Cal. 922: Bammidi 
V. Bammidi Paradesi, 35 M. 216; 21 M. L. J. 344; 10 I. C. 
Joi Palki Pandey v. Dwarka Pandey, 1 Pat. L. W. 

w4; 40 I. C, 530; Pronlmri v. Chandra Kumar , 25 I- C. 204: Baldeo 
Prasad V. Narain Halwai, 34 I. C. 123; Durgapada v. Manindranath, 
M ’fuggu, 21 A. L. J. 476. But w’here the question 

itle was directly and substantially in issue the decision operates as 
res judicafa: Pancliu Mandal v. Chandra Kanta, 14 C. L J 220; Sreenath 
t' Parbati v, Mathura. 16 C W. N 877: 16 C. L. 

’ rr ’ * Roer V. Umatul, 13 Ind Cas. 40; Gobind Chunder 

V. ioruefc CTtundcr, 3 Col. 145 (F. B.)- Bemola v. Punchanun, 3 Cal. 705; 
Adrficfc V Sndfiar, 12 Cal. 563; Radha Madhab v. Monohur, 15 Cal. 756 
^ J )• mllowed in Kasiswar v. Mohendra Nath, 25 Cal 136; and in 
oaftadeb Dhali v. Ram Jfudra, 10 C. W. N. 820; Rahintunnessa v. Karam 
All, 19 Ind, Cas. 632; Fykali Chotodhury v. Hcmanjfni Debt, 10 I. C. 63; 
JiamoMija Das v. Janki Das, 29 I. C. 415; Jatmdranath v. Mahomed Malik, 
Sheo Charati v. Bansi Singh, 44 I. C 129; Shyam Lall'v. 
Bnndaban, 72 I. C. 655. 


In all such suits where questions of res judicata arise, what is necessary 
to see is this, namely, whether the decision m the former rent suit was 
given on an incidental point, or on a quest idn that went to the very root 
of the case; Jfane .^fa/ionicd v. Dhane Mahomed, 17 C. W. N. 70: 17 C. L. 
J. 71; Prabhu Narain v. Stmdar, 16 C. L J- 41; Srinaih v. Chhabi Lai, 
20 Ind. Cas, 700 and Ncomufulla/i v liatjullah, 20 Ind Cas. 019; Sonaullah 
V. Durga Kanta, 50 I C. .WS The test of re$ judicata in cases of these 
kinds IS whether the issue of title was directh and substantially raised 
in the rent suit, /*<im C’fiandni v iiirish Chandra, 7 Ind, Ca>. 15. ^ 
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Tho same effect must be given to a matter which might and ought 
to have been but has not been made a ground ot defence in the fonner 
suit, as must be given to it if it had been made a ground of defence in 
the former suit; Abdulla Khan v. Khanmia, 32 B. 315. But tlie Madras 
High Court in the Full Bench case of Bommidi Bayyan v. Bommidi 
SuTyanarayana, 23 M. L. J. 543 F, B. ; 37 M. 70 F. B. : 12 M. L. T. 
500; (1913) M. W. N. 1, seems to have taken a different view. In that 
case it has been held that any ground of attack or defence which by virtue 
of the explanation is deemed to have been directly and substantially in 
issue in a suit must also be deemed to have been heard and finally decided- 
ad versely to the party who failed to raise it; and that the proposition that 
failure to raise grounds of attack or defence which might and ought to 
have been raised, does not make such grounds res judicata unless there 
is an express decision by the court upon them, which is wholly untenable. 
It has further been held in that case that, if a court is bound under Expla- 
nation IV to adopt and act upon the fiction that a matter which might 
and ought to have been mode a ground of defence or attack in the foOTer 
suit should be deemed to have been a matter directly and substantially 
in issue in such suit, that same explanation necessarily imposes the duty 
of acting upon the further fiction that that matter was also heard and 
decided and adjudicated upon in the former suit. Similar view seems to 
have been taken in Srigopal v. Phthi Singh, 20 A. 110 : m Jamadar Singh 
v. Serazuddin, 35 C. 979: 12 C. W. N. 862: 8 C. L. J. 82; in MoJuw 
v. Anil Bundhu, 13 C. W. N. 613; 9 C. L, J. 362; in Namztsh 
V. Murtaza, 14 O. C. 117. The view taken by the Full Bench of the 
hladras Sigh Court in 37 M. 70 F. B. seems to lay down a reasonable and 
sound principle, because where a matter has not been actually in issue 
but has been constructively in issue, how can it be actually heard and 
finally decided unless the Court acts upon the fiction of implied decision, 
it 18 only by virtue of this explanation that the matter must also be deemed 
to have been heard and finally decided adversely to the party wlio failed 
to raise it. If the court is bound under this explanation to assume that 
a matter which might and ought to have been made a ground of defence 
or attack in the former suit, was directly and substantially in issue in that 
suit, there is no reason why the court acting upon the same explanation 
should not assume that that matter was also hoard and finally decided 
in the former suit. 


The Duty of Court to Adopt and Act Upon the Fiction of Impllc*! 
Decision. — According to section 11 of the C. B. Code, the court is forbiddeQ 
to trj' any suit or issue in which the. matter directly and sobstnutiaHy 
in issue has been directly and substantially in issue in a former suit be- 
tween tho same parties. The rule applies subject to the other provisionfl 
of the section, not only to a suit tried before, but to an issue decided m 
a previous suit, provided the matter directly and substantially in JSSHJ 
in the later suit was raised in the previous suit or in a substantial 
direct issue in the previous suit. The section requires that the matter 
or issue should have been heard and finally decided by such Court- 
It does not sav that it should have been decided in oxplict terms. I 
cannot bo doubted that if an adjudication on n matter is necessarily 
involved m the decision in a prior suit, the section must be underst^ 
to lay do^ that it m«a( be deemed io have been heard and fnam 
aeetded. The pnnciple of an implied decision is cquolh' applicable W 
a suit as well ns to nn issue in a suit. The language of the section docf 
not wnmmt any distinction between a suit and on issue in such a 
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for the same, it might be said that the determination can be said to be 
general and not limited to the particular years for which rent was claimed. 
In such, a case, the defendant’ can only 'succeed in-n subsequeiit suit by 
proving that the area and rent have since altered; Swadas v. Birendra, 43 O. 

116:, 94 I. C.,844; A. L'll..l926 Cal. 672; Nilmadhab v. Brojonath, 
21 C. 236. 1 . , ' ‘ ‘ 

, , .The bar of res judicata may arise in a rent suit just as much as m any 
other suit. Where in a suit for rent an issue is raised ns to what was the 
jumma payable and adjudicated upon, the decision on that issue operates ns 
a bar on that question in a subsequent suit; Midnapore Zemindary Go. v. 
Jogendra Kumar, 41 I. 0.l684; Kali Kwnar v. Bidhu Bhtisan, 16 C L. J. 
89; 10 J. C. 382; Amzad Ali y^oUaimuddin, 42 I. C 583; Kiranchandra 
V. Bono Behari, 59 I. C. 752; Broiendra Kishore v. Bkl Somar Alt, 68 I. 
C. 298. 


' Where a suit for rent of a particular year was dismissed on the ground 
of defect in plaintiff's title, held, that a subsequent suit by the landlord for 
rent of a different, period was not barred by res judicata; Munna Lai v. 
Buckalal, 22 I. C. 7. 

A decision in a suit for rent instituted in a Civil Court by the lessee for 
a term of a Zemindan against the tenant is not res judicata in a subsequent 
suit for rent instituted by the Zemindar after surrender of the lease' by the 
lessee even though the rent claimed in the latter suit was for a period 
covered by the original lease; of Romnad v. Ramanaffi Sicomi, 44 

-M. 514. 41 M. L. J. 288: 63 I. C 205. 


' The general rule of law is that a decision in a previous rent suit as to 
the amount of rent annually payable does not operate as res judicata in a 
suit for the rent of the subsequent period although it may give rise to a 
presumption that the rent remains the same. Where, however, the previous 
suit was based on a contract between the parties and the question of the 
rate of rent under the contract was a point in issue in the previous suit, the 
decision in the previous suit operates as res judicata; Sheo Prasad v. 
CalcsH'ar Jlahton, 51 I. C 56 (1 C L J. 248. 2 Pat L. W. 146; 3 Pat. 
U 1% . 360 refd tol; Keshwa Pershad v. Progas Kuar, 39 I. C. 576; Kishun 
Datjal v. Musst Kalpati. (1918) Pat 238; 3 Pat. L J 372 45 I. C. 316; 
Dakeshwar Prashad v. Ram Prasad Singh, 4 Pat L W 47; (1918) Pat. 
218; 42 I C, 753; Maharaja of Darhhanga v Younotis Momin, 57 I. C. 48; 
Mannoo Lai v. Lalji Chaube, (1922) Pat 213 


A tenant whose defence that the landlord was entitled to rent in respect 
of a lesser area of land than wns’stated in his claim was dismissed on the 
merits in a previous rent suit, is precluded from raising the same defence in 
a subsequent suit by the rule of res judicata — Upendra Kumar v Sham 
Lai, 11 C. W. N. 1001 84 Cal. 1020; Srinaram v Sundarabati, 13 C L. 
J. 38; Badnri Singh v Lnfthi Singh, 1 Pat. L W 418, 39 1. C. 551 


In a suit for rent which accrued due after the 6nal publication of the 
roeonl of rights, at the rate stated m the settlement proceedings, the 
defendant relied uj>on a rent decree passed previous to those proceeding* 
deelrtring n lower rate of rent. //eW, that the former rent decree does not 
bar the plaintifT's claim for- rent which is based upon subsequent settle- 
ment proceedings — Raja Pudmanund Siagh v. Ohanshyam Mister, 0 C 
W. N. 914. 


( 


138 


CODE OF CIVIL Procedure 


[ Sec. 11. 

suit, is to be assumed to have been directly and substantially in issue in 
the former suit, and similarly it must also be assumed that that 
has also, by implication, been heard and finally decided in that suit. These 
principles have been lucidly explained in the judgments of Sundara Ayyar 
and Sadasiva Ayyar, JJ., in the Full Bench case of Bayyan Naidu y. Swyi 
Narowona, 37 M. 70 F. B.t 23 M. L. J. 543 (upholding the decision oi 
Munro, J. in 33 M. 216). The case is a very instructive one and every 
reader should study it carefully. 

The following principles have been laid down in the above Full Bench 
Case : — 

(1) Any ground of defence or attack, which by virtue of Explanation IV 
is deemed to have been directly and substantially in issue in a suit, row 
also be deemed to have been heard and finally decided adversely to ® 
party ^^lo failed to raise it. 

(2) The proposition that failure to raise grounds of attack or 
which might and ought to have been raised does not make such matter re» 
judicata unless there is an express decision by the Court upon them, w 
wholly untenable. 

(3) That it is not necessary in such a case of failure to raise the avail* 
able ground of defence or attack, that there should have been an 
decision by the Court upon it in order to make it res judicata, (24 A. 

P. C. affirming 20 A. 110 and followed in 39 C. 527 P. 0.) 

(4) There is no warranty either in principle or in the language of 

11 for restricting the scope of the rule of implied decision of an issue y 
former adjudication to cases where the question was explicitly deciaed. 

(5) There is no foundation at all for making a distinction 
explicit decision and an implied decision of an issue in the apphcwio 
the doctrine of res judicata, provided the matter raised in issue was direc j 
and substantially in issue in the earlier suit. 

(6) Tlie doctrine of res judicata applies to suit, as well as to 

and the force of res judicata, with regard to an implied decision is appn® 
ble also to what ougnt to have been made ground of attack or "uyt 

respect to an issue. The test is not whether the decision was explicit, 
whether the issue was one on which the judgment of the previous 
based quite apart from the question whether the decree itself would 
nflected by the matter being re-opened in the later suit. 

(7) In order to constitute a decision on an issue of fact res 

it is not necessary that the cause of action and the subject-matter or t 
suits should bo the same. Where the subject-matter of the former 
and the relief claimed therein were the same as those claimed in the 
quent litigation, the plaiutifl cannot bring two suits on what is put 
by him as two different causes of action, and the courts should try tn® 
beat to hold that the causes of action in such cases arc substontinUy * 
same. 

(8) If a court is bound by Explanation IV to section 11 to 

set upon tho fiction that a matter which might and ought to have b®®. 
made a ground of defence or attack in tho former suit should be dccroe 
to have been a matter directly and substantially in issue in such suj’* 
that tamp explanation necessarily imposes tho duty of acting Upon 
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for the same, it mi^ht bo said that the determination can bo said to be 
general and not limited to the particular years for which rent was claimed. 
In such a case, the defendant can only succeed in a subsequent suit by 
proving that the area and rent have since altered; Siredns v. Bircndra, 43 C. 
li. J. 116: 94 I. C. 844; A. I. H, 1926 Cnl. 072; Nilmacihab v. Brojonath, 
21 C. 236. 

. .The bar of res ;udjc<jfn may arise in a rent suit -just ns much as in any 
other suit, Where in a suit for rent an issue is raised ns to wliat was the 
pimrna payable and adjudicated upon, the decision on that issue operates as 
a bar on that question in n subsequent suit; iVidanporc Zc»i»»darj/ Co. v. 
Jogendra Kumar, 41 I. O. 584; Kali Kumar v. Bidhu BJiusan, 16 C. L. J. 
89; 10 I. C. 382; Anuad Ali v.'Kaimuddm, 42 I. C. 683; /ffraac/iaHdra 
V. Bono Behari, 59 I. C 752; Broiendra A'ishortf v. 8A,.’ Somar 'Alt, 68 I. 
C. 298. 


' Where a suit for rent of a particular year was dismissed on the ground 
of defect in plaintiff's title, held, that ft subsequent suit by the landlord for 
rent of a different period was not barred by res judicata; ilfunno Lai v. 
Buchalal, 22 I. C. 7. 

A decision in a suit for rent instituted in a Civil Court by the lessee for 
ft term of a Zemindari against the tenant is not res judicata m a subsequent 
suit for rent instituted by the Zemindar after surrender of the lease' by the 
lessee even though the rent claimed in the latter suit was for a period 
covered by the original lease; Baja of Bamnad v Bamanath Siaomi, 44 
-M. 514 ; 41 M. L. J. 288 : 63 I. G. 205. 


The general rule of law is that ft decision in a previous rent suit as to 
the amount of rent annually payable does not operate as res judicata in a 
suit for the rent of the subsequent period although it may give rise to a 
presumption that the rent remains the same. Where, houever, tlio previous 
suit was based on a contract between the parties and the question of the 
rate of rent under the contract was a point in issue in the previous suit, the 
c ccjsion the previous suit operates as res j’udicafa, Shr.o Prasad v. 
naicsuar xVahfoft, 51 I. C. 56 (1 'C L J. 248' 2 Pat. L W 146; 3 Pat. 
n to); Keahwa Pershad v- Progas Kuar, 39 I. C. 570; Kishun 

wm/al V. MussL Kalpati, (1918) Pat. 238; 3 Pat. L J. 872. 45 I. C. 316; 
210. ^ Prasad Stngh, 4 Pat. L. W. 47; (1918) Pat. 

1 #^' “ i , 753; Maharaja of Darbhanga v. yoimous ilfomiw, 57 I. C. 48; 
Mannoo Lai v. Laljt Chaube, (1922) Pat. 213. 


A tenant whose defence that the landlord was entitled to rent in respect 
of a^ lesser area of land than was stated in his claim was dismissed on th'o 
merits in a previous rent suit, is precluded from raising the same defence in 
a subsequent suit b)- the rule of res judicata — Upendra A'umar v Sham 
Lai, 11 C. W. N. 1001 34 Cal 1020; Snaaraia v. Sundarabati, 13 C L. 

J. 38; Bad/irt Singh v Singh, 1 Pat. L W 418; 30 I. C 551. 


In a suit for rent ■which accrued due after the final publication of the 
record of rights, at the nitc stated m the settlement pmeeedinjr*. the 
defendant relied upon a rent decree passed previous to those proeei'ilings 
deelaring a lower rate of rent Held, that the fonner rent decreo does not 
bar the plaintiff’s claim for rent wliich is based upon subsenuent settle, 
rnont proceedings.— Pam ptiifmaMiind Singh v. Ohanihyam Misser, 0 C 
W. N. OH, 
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had previously sued the defendant for the same land claiming as the sur- 
viving members of the joint family to which the former owner belonged. 
That suit had been dismissed. Held that the present suit was barred by 
rca judicata, as the plaintiff might and ought to have pleaded in the alter- 
native the title now set up by him. Guddappa v. Tirkappa, 25 B. 189. 
Dissented from in Ramaswami Ayyar v. Vythinatha Ayyar, 26 M. 760. 
Keferred to in 31 M. 385. Bee also Maung Ba Thaw v. Ma Hrii, 2 Bur. 
li. J. 34. 

Where after the date of a document executed by defendants promising 
to pay a certain sum and grain, there was an oral agreement by some of 
the defendants to pay their quota/ the dismissal of a suit based on the oral 
promise does not bar a subsequent suit on the original claim; ilfuttu CheUi 
V. Muttan Chetty, 4 M. 296. 

Where in a suit for rent, the rent claimed expressly includes an item 
which is objected to as illegal cess, the mere fact that, in a previous rent 
suit, the defendant did not raise the same plea, would not preclude him 
from raising the plea in the subsequent suit . — WoomesJi Ghrudra v. Barada 
28 C. 17. 

A simple money-decrCe obtained on a mortgage-bond bars a subsequent 
suit to enforce mortgage lien against the mortgaged properties.— B 03 » 
Money v. Jonmejoy 3 C. 363; 1 C. L. R. 446; Emam Mataeoodeen v. Haj 
Coomar 14 B. L. B. (F.B.) 408 : 23 W. R. 187; Mothoora Mohun v. ?emt 
Mohun, 23 W, R. 344; but see Vtshab iVarayan v. Ghittra Raha, 8 B. B. 
R. (Ap.) 92; 17 W. R. 154; Bahu Lai v. Ishri Paraad, 2 A. 582, aud 
Gobind v. Mana Vihraman, 14 M. 284, 

It is the policy of the Code of Civil Procedure, 1908, as it was the 
policy of the Code of 1882 that parties should not have the right to spht 
up a cause of action against defendants and claim a decree on it in a iat«r 
suit when they might have claimed the same on it in a previous smt 
Where, in a previous suit on a mortgage-bond, the plaintiff omitted to claim 
relief against the person and no other property of the defendants— hf’d, 
that they can not claim their relief in a subsequent suit relating to the 
same bond; Sourendra Mohan v. Hari Prosad 5 Pat. 136: 7 Pat. B. T. 
07 : A. I. R. 1925 P. C. 280 : 91 I C. 1033. 


Under the terms of a mortgage, interest was payable annually aud was 
a charge upon the mortgaged property. The mortgagee sued for la® 
interest due and obtained a personal decree against the mortgagor. Subse- 
quently he sued to recover the principal and interest due on the mortgage 
by sale of the mortgaged property. Held, that the decision in the folder 
suit did not bar the second suit— Rafan Rai v, Hanuman Das, 5 A. 

See also, ivonu v. Raman. 16 M. 335. 


— ^ Jirwery matter wnion mignt 

to nave been Made a Ground of Defence In the Former Suit.— Bxplnnftwo 
IV to sec. 11 was meant to apply to a case w’here the defendant 
defence which, if ho had so pleased, ho might and ought to have brougW 
fonyard. but ns he did not bring it for%vafd, the suit has been dccreej 
against him. Under such circumstances the defendant is ns much 
by the adverse decree ns if he had set up the defence, and ho is equauj 
estopped from sotting up that defence in any future suit under similer*'' ' 
Ahir v. Ramdut Singh. 5 C. 923 ; 6 C. I- 
»>3». Doorya Pcr«Iiad v. Doorga A'oniearf, 4 C.*^100 P. 0.; 8 0. B. B- 
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Consent-deoreb and Compromise Decree When Operate as Res Judl-* 

cata. A consent decree come to between parties touching matters sub- 

stantially and directly in issue between them is res judicata, such a decree 
has, to all intents and purposes, the same effect ns a decree passed per 
metfum; Bhai Shankar v. Morarp, 36 Bom. 283: 13 Bom. L. R. 950; 18 
C. W. N. CXI. (Ill n); Siradas v. Birendra, 43 C. L. J. 116 : A. I. B. 1926 
Cal. 672 : 94 I. C. 844. 


In the absence of fraud or collusion, a consent decree, so long as it is 
not set aside, operates as an estoppel; Cow;o8;‘t v. Kishandas, 35 Bom. 
371; 13 Bom. L. R. 649; Baikantha Nath v. Mohendra Nath, 1 C. L. J. 
65. 


A judgment by consent raises an estoppel just in the same way as a 
judgment after the Court has exercised a judicial discretion in the matter. — 
Lakahmishankar v. Vianuram, 24 Bom. 77; Chelamanna v. Rama Row, 
36 Mad. 46, p. 49. A consent-decree is as binding between the parties as a 
decree made 'after a contentious trial,' — Nicholas v. Aaphar, 24 Cal' 216. 
See also Nelakadhen v, Padmanahha, 18 Mad. 1 P. C., page 7. Raja 
Kumara v,^ Thatha, 35 Mad. 75;, 21 M. L. J. 709 : 9 Ind Cas. 875; Minalal 
V. Karsefjt, 30 Bom 395; Mahalingha v. Krishna, 27 Ind. Cas. 708; Potla 
Suhbarayudu v. Raut Lakaamaya, 18 M. L. T. 93 : 2 L. W. 605 : 30 I. C. 
260. The principle of law underlying s. 11 of the C. P. Code applies to 
interlocutory orders and a consent order raises an estoppel as much as 
a decree passed per inutfum; Hifendro Singh v. Rameswar Singh, 2 Pat. 
L. J. 628. In Rajalakahmi v. Katyayani, 38 Cal 639, it has however been 
held that a consent decree cannot operate to the prejudice of persons not 
parties thereto (24 Cal. 216, Dist.). But where a compromise is not 
accepted by the Court it does not create any estoppel; Ram Ratan v. 
Subhan, 12 A. L J, 672 : 24 I. C. 93. 


Section 11 ie not strictly applicable to compromise decree, as it applies 
m terms to what has been heard and finally decided; Govala Sami v. 
r”^963‘'”'‘’ Pirojahah v. ^fan^bhai. 13 Bom. 


, of compromise decrees and the applicability of the principle 

Tea judicata^ to such decrees have been fully discussed in Varadachariar 
V Ramaswamx Cheity, 35 M. 75 : 21 M. L. J 709. See also the following 
cases, Stta Ram v. Petia, 14 N L. R. 35: 43 I. C. 962; Bholi Bai v. 
CAimmi Bat, 23 P. L. R. 1918; 45 P. W. R. 1918; 44 I C. 92. 

A decree based on compromise is as much blinding as a decree after 
^ntest; Ganga Bhhan v. Mehar Ilahi Khan, 12 A. L J. 1011: 25 I- C. 


For further eaaea, see notes under rule 3, Or. XXIII. 

“Former snU”: Explanation I. — ^Explanation I is new and has 
been inserted in the present Code to remove a conflict of authorities as 
to the meaning of the expression “ former suit “ and to give effect to the 
ruling in BalJnakan v /Tislinnla?, 11 A H8. Section 11 of the Code pro- 
vides tliat a final decision between the same parties in a “ former «uit " 
ahall operate ns res judicata in a subsequent suit. Now the question is. 
docs tho expression ” former suit ’’ refer to the commencement or the 
termination of the suit? According to F^planafion /, it means the one 
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in his personal capacity. Held that the suit was not maintainable and was 
barred under s. 11 of the C. P. Code: Ram Karan v. Ram Naranii, 60 I. C. 
74. 


Where, to a suit by a mortgagee on a mortgage-bond of certain pro- 
perty, a prior mortgagee of the same property is made a party, and omits 
to set up his prior charge and claim to have it redeemed, a suit subsequent- 
ly brought by him for that purpose is barred by res judicata. In the same 
way, if, being a party to a suit on a mortgage prior to his own, he omits to 
claim his right to redeem such prior mortgage, he cannot afterwards sue for 
that purpose on the mortgage he has omitted to plead. — Sriff^pal v. PirlM 
Singh, 24 A-. 429, P. C. : Followed in Gopal Lai v. JBenarasi Pershad, 31 
C. 428; see Ibrahim Hossein Khan v. Ambika Pershad, 39 C. 627 P. 0.; 16 
C. W. N. 505 : 15 C. L. J. 411 : 22 M. L. J. 468 : 14 Bom. L. E. 280: 9 A. 
li. J. 832: (1012) M. W. N. 367; Krishna Doyal v. Syed Mahamud, 19 C. 
W. N. 942; Hankar Ray v, Jfomfa Prasad, 19 C. W. N. 947; Afababir v. 
Parbhu, 9 C. L. J. 78; Gajadhar v. Bhagwanta, 34 A. 599: 10 A. J* 

244: Dhondo Ramchandra v. VR-aji, 39 B. 138; 17 Bom. B. E- 144: 

Rajendra v. Sheik Adenadi 26 I. C. 860; Raranashi Pershad v. Johori Lai, 
8 C. W. N. 285. Followed in Baijnath v. Mahomed 7bro/u’m, 2 C. L. J* 

574 and in Nattu Krishnama v Anangaia Chariar, 30 M, 353; 17 AI. L. I- 

301. Dist. in Ajodkia v, Inayat, 35 A. Ill: 11 A. L. J. 57; A/obir«ddin 
V. Indra Knmari, 18 C, W. N. 1013; Gokulchand v. Qanga Baksh, 8 
A, L J. 930; 11 I. C. 257; Chandra Sekkar v. Balakdhar. 10 A. L, J- 
149: 15 I. 0. 611. 


Where in a suit to enforce the second mortgage, the first mortgagee is 
made a party but no relief is claimed against him, it is not necessary for him 
to set up his prior mortgage, and his omission to do so does not bar a subse- 


to set up his prior mortgage, and his omission to do so does not bar a subi 
quent suit to enforce- his security. — Surjiram v. Baramdeo Pershad. - 
O, L. J. 337. (24 0. 429. P. C. : and 8 C. W. N. 885, explained); Bithal 

P. L. R. 1913: 91 P .W. E. 1918: 87 P .H. 191S, 18 I 
y- 787 ; Dciaan Chand v Hira Chand, 213 P. L. E. 1914 ; 185 P. W. B. 
1914. 

The puisne mortgagee sued for sale under s. 98 of the T. P. Act joining 
as a party the first mortgagee who did not appear. A decree was made and 
the property w’as bought by the second mortgagee. The first mortga?^ 
afterwards sued for sale. It did not appear that in the former suit the 
puisne mortgagee attacked the first mortgage or sought to postpone it. H<W 
fn judicata under s. 11 C. P- 

first mortpgee and that he was entitled to a decree for 
?7 r Hussain, 38 M. L. J. 424: (1020) M. W. h. 

308 . 47 0. 062 : 55 1. C. 059: 18 A. L. J. 401; 47 I. A. 11 (P.^C.). 

of Civil Procedure or in the Transfer n! 
‘he holder of two independent mortgages over the 
restrained by any covenant in either of them, f«>m 
eve? to the » separate suit subject, how- 

?t under the ^ he cannot sell the property twice over, nor pc * 

d under ‘he second subject to the first; Nilu v. Asirhad Mandal. 

ty. .M. IJU: 3.1 c. J.,, J. 2.72; 60 I. C. 809. 

*?• ^ suit had a double capacity, hf •* 

Jwe i-cuSl? “I'"'' scttlcmcnt-holdcr of a non-tronsf"' 

cape M n?# “P the defence that the mort- 

p P «-ould not he enforced against the property in his hands, he will 
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common issues are involved and the two suits are tried together and dis- 
posed of by a single judgment but two separate decrees are passed- and 
an appeal is preferred against one decree only, the question that arises in 
such a case is: "whether the appeal is barred by res judicata in view 
of the fact that one of the decrees not being appealed against stands 
unreversed?" The conflict of judicial pronouncements on this question is 
very great. The Calcutta and Madras High Courts have answered this 
question in the negative on the ground that there being bub one judgment 
in both suits neither suit can be said to be a " former suit ’* in relation to 
the other; Abdul Majid v. Jew Narain, 16 C. 233; Mariamnessa v. Joynab 
Bibi, 33 C. 1101: 10 C. W. N. 934: 4 G. L. J. 149; Punchanada v. 
Vaithinatha, 29 M. 333; Sinnanna v. Mutko Palani, A. I. E. 1926 Mad. 
378. The Allahabad High Court in Zaharia v. Debxa, 88 A. 51, F. B. : 7 A. 
1*. J. 861: 7 I. C. 156, answered this question in the affirmative and this 
decision was followed in Bdkhni Din v. Syed Ali, 33 A. 151, Anani Das 
V. Udai Bhan, 85 A. 187, This question again came up before the same 
Court in Ghansam Singh v. Bhola Singh, 45 A. 506 : 74 I. C. 411 : 
A. 1. E. 1923 All. 490 and the Full Bench held that Zaharia v. Debia, 
33 A. 51 F. B, was rightly decided on its own merits and that Dahhnidin 
V. Syed Ali, 33 A, 151 and Anani Das v. Udai Bhan, 35 A. 187 must be 
treated as no longer law. They also held that Damodar Das v. Sheo 
Bam Das, 29 A. 730, which was treated in some cases as being overruled 
by Zaharia v. Debia, 83 A. 551 P. B. was rightly decided. The decisions 
of the Lahore Court on this point are not uniform. In Jogul Kishore 
V. Ghammo, 85 P. B. 1905, the Full Bench took the same negative view 
High Court following Abdul Majid v. Jew Narain, 16 C. 
^8 and Mariamnessa v. Joijnab, 33 C. 1101. In Mahomed Jan v. DuU 
Cftand, A. I. E. 1921 Lab. 255, Ohania Lai v. Roshan Lai, A. I. B. 
1921 Lah. 271. Bhan Singh v. Gohal Chand, 1 Lah. 83 : 53 L C. 187 and 
Zepunnissa, 3 Lah, 215: A. 1. E. 1922 Lah. 

High Court took an affirmative view of the question follow- 
ing the Allahabad case of Zaharia v. Debia, 33 A. 51 F. B, This question 
the same Court in the recent case of Mt. Lachhmi 
V. Mt. Bhullt, A. I. R, 1027 Lah. 289 when the Full Bench again 
answered this question in the negative following Jogul Kishore v. 
Onommo, P. R.. Abdul Majid v Jew Narain, 16 C 233, Mariamnessa 
V. Joynab, 3S C. 1101 and over-ruling, 1 Lah. 83 and 3 Lali. 215. In 
t ns case all the case-laws on this subject have been fully discussed. 

In Midnapore Zemtndari Co. v. Nityakalt, 24 I. C. 234, the Calcutta 
High^ Court ha? taken a contrary view, doubting Abdul Majid v. Jew 
Narain, 16 C. 833 and again in Gangadhar v. Mt. Sekali Telini, A. 1. E. 
1921 Cal. 291, following Zahana v. Debia, 33 A. 51 and Chajju v. Sheo 
Sahai, 10 A. 123 and lastly in Isup Ah v. Gout Chandra, A. I. B. 1923 
Cal. 496, rel}ing on Zahana v. Delta, 33 A. 51 and dissenting from Abdul 
Majid V. Jew Narain, 16 C 333 and Mariamnessa v. Joynab, 33 C. 1101. 

Two Suits having Common Issue Tried Together: Separate Judg- 
ments.— B brought a criminal charge against P for using abusive language 
B’a complaint was dismissed P sueA H for damages for mali- 
cious prosecution D sued P for damages for using abusive language. 
The issue common in the two suits was whether P used abusive language 
to P. The trial Court in two separate judgments found that P did not 
use abusive language and decreed P's suit and dismissed the suit brought 
l*y P D appealed from the decree in P's suit but did not appeal from 


c r. c-9 
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that they were barred by rea judicata from setting them up in a separate 
suit having omitted to set up their rights in the prior suit; Rungai Qoun- 
dan V. Venkatammal, 55 I. C. 80 (20 C. W. N. 675, distd.). 

A person was impleaded as a subsequent mortgagee in a suit upon 
a mortgage. The subsequent mortgagee claimed a title to a portion of the 
mortgaged j^perty as owner. He, however, did not enter appearance in 
that suit. The mortgagors asserted that ho was entitled to as owner of 
a portion of the property. The Court held that the mortgagors were estop- 
ped from raising that plea and ordered the whole property to be sold. In a 
subsequent suit by the subsequent mortgagee for a declaration of his right 
m respect of the portion in controversy in the former suit, held that he 
was not precluded from raising the question inasmuch as nu the formsr 
suit he tilled two capacities, viz., (1) ns a subsequent mortgagee in which 
capacity ho was entitled to raise such defence as was open to the mort- 
gagors and (2) ns claiming a paramount title in which case he could not 
raise the question in that suit; Oobardhan v. Manqlal, 40 A. 684r 16 A. 
L. J. 639: 46 I. C. 659. 

A puisne mortgagee is not bound to set up his right of redemption in a 
suit against him for ejectment and his failure to do so does not preclude 
iim rom relying upon the right in a subsequent suit for possession upon 
resumption; BaUrma v. Naratjan, 54 I. C. 276. 

^ suit for redemption the mortgagor paid into Court the 
preliminary decree within the time prescribed 
cmd a fanal decree was passed subsequently. Held, that a suit by the 
mortgagor for mesne profits between the date of payment and the date 
pLor mamtamable and is not barred by res judicata. The mort- 

V ^ settlement of accounts n the passing of thO 

M"w.“™“207“'7rw ^ 

prio/mortrLerSI?^''?,”' ““rtgagee that the holdered 

priOT mortgages should be made parties and Questions relatins to Ihf' 
mortgages be determined (1 C L J. 331 refd W Where Ibe 

P~rtgagee;s ^ 

ns d^nXit tbVsolo°lroun^^^ against a person joined 

property, but no express possession of the mortejaged 
though the final Sfordere d 

accordingly delivered tbn rfnS 'j T possession and possession J 
of rc. iSdVaTa frem^P defendant is not barred by the ru e 

Luiwii Nnrayiin v ^ ” subsequent sin » 

title by ono^ monns^ cannot csi^bHrh"*!^ failing in his attempt to establish 
were equally nt his eornmnn,/^,^! f‘tlo by other means 

determining* wlielbor n niiestbn U**" PJ‘®^> 0 U 8 suit was instituted. Ij 

to tlio HubBtnnco of Ibn^ the Court will have repi»w 

of nction is based on a rmM its form. If the enu-e 

* on a right identical in both suifs, or on the same gtoup 
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deeiJied to havo been directly and substantially in issue in such former 
suit. 


For instance, a plaintiff having tried to establish his claim by one 
means and failed, cannot establish that claim by other means, which 
Were equally at his command when the former suit was tried, and so 
connected with the grounds on which he in that case relied that they ought 
to have been submitted for consideration together. 

Similarly when a defendant having several defences to make, sets 
up only one of such defences and keeps back others with similar object, 
the defences not put forward and kept back shall also, by fiction of law, 
be deemed to have been a matter directly and substantially in issue in 
the former suit. This is what is meant by constructive res judicata, as 
distinguished from express res judicata . — ^Thus a matter directly and sub* 
stantially in issue may be either expressly in issue or may be constructively 
in issue. 

This explanation makes it obligatory both upon the plaintiff and the 
defendant to put forward all sorts of titles or claims available at the 
time of the former litigation, otherwise he will be debarred from bring- 
ing forward the claims or titles so kept back, in a future suit. In other 
Words, those matters which might and ought to have been made a ground 
of defence or attack in the former suit, but were kept back, will not 
be allowed to be put forward or urged in the subsequent litigation between 
the same parties or their privies on the ground that they were construc- 
tively in issue in the former suit. 

There are however some exceptions to this rule. For instance, 
where several independent grounds are available, a party is not bound 
to unite them all in one suit, though he is hound to bring before the 
cemrt all grounds of attack available to him with reference to the title 
made the ground of action; see AUunni v. Kunju 8ha, 7 Mad. 

i Filfoi V. Chinni, 2 Mod. 52; Thandavan v. Villiantma, 16 

Mod, 336, p. 341; Sarkum Abutarab v. Rahman, 24 Cal. 83; Mahabir 
rciean v. Purbhunath, 12 C. W. N. 292; 7 C. L. J. 504; Kailask v. 
Barada, 24 Cal. 711 : 1 C W N. 594; Nathu Pandu v. Budhu Bhika, 

A Bhant Ram v. Bhagiratha, 22 Cal. 692; D/mMapaf»c v. 

J- 318= 18 M. L. T. SOS; Dattatraya v. Kawadji, 42 1. 
C. 508 (28 C. 17; 24 C 711, referred to) ^ ^ 

A party is not bound to join two or more alternative claims for 
relief based on inconsistent allegations, unless such j'oinder is nossible 
without confusion or embarrassment and without impleading otiiers ns 

additional parties; see 12 O C 847- 4 Ind Cos 76.3; 17 Ind. Cas 031, 

and Dhanapahi v. /Inanfhn, 24 M L. J 418: 10 h T 00.’;; Govinda 
Variar v. Vcelfif Appii, (1910) M W, N 077; Oirdhan M v 
Vmdajan, 8 Lab L. J. 21.3; 03 I C 717 

A person defending or attacking in the former suit most lime 
knov ledge of the matter at the time of that suit, so that lie mtiM have 
made it a ground of attack or defence therein, see .XfnniXhrti Jtrara} v. 
Vi’fchand Bom Chandra, 9 H. L R 1020; In the Matter of Adija, 11 
I. C. 261; .Uolinfn'r Tnron v Purbhof) fiarnin, 12 C W K 292 p. 297; 

7 C. L J 561 
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Ulo other ground; Thdkore Becharji, v. Thahore Pujajt, 14 B. 81. Bee 
also Radhanath v. Land Mortgage Banh, 6 0. 559: 8 0. L. R. 10. 

In the mcjfussil, if a principal, in a suit against his agent, prays merely 
that the defendant bo ordered to render accounts to plaintiff, a second suit 
by him for recovery of the money found due by the defendant on examining 
the accounts will not be barred as res judicata. — Qobind Mohun v. Sheri^, 
7 C. 169; 6 C. L. R. 357. See also ifunchunnt v. Subrama'niaer, 83 M. 
162; 7 M. L. T. 87. 


Whore a plaintiff’s application for removal of attachment was rejected 
and he then brought d suit for a declaration of his right which was also 
dismissed, his subsequent application for removal of a second attachment 
was held not barred, as the second attachment after the first was a new and 
distinct act, giving rise to a new cause of action . — Kasinath v. Ram 
Chandra, 7 B. 408. Followed in Ibrahimbahai v. Kabulabhai, 13 B. 73 
p. 74. 

Plaintiff obtained a decree for restitution of conjugal rights which was 
never executed. Subsequently the vnfe returned to his house and stayed 
for two months. She again deserted, thereupon the plaintiff brought a 
second suit for restitution of conjugal rights. Held, that the suit was not 
barred. A second withdrawal from cohabitation constitutes a fresh cause 
of action . — Keshav Lai v. Bai Peruofi, 18 B. 327. 

A widow was dispossessed of her share in two tanka included in certain 
debutter properties by some of thp reversioners, tn'r., A and B. Unable (o 
assert her rights, she made a gift of her shehaiti rights in the whole of the 
debutter properties to certain other reversioners, C. D. F. who thereupon 
sued A and B and obtained a decree for possession of the two tanks. 0° 
the death of the widow, A and B, sued C. D. F. for recovery of whole of 
the properties covered by the gift, ns reversioners of her husband. Held, 
that the second suit was not barred by the rule of res judicata. — Haha- 
krithna Roy v. Hem Lai Roy, 2 C. L. J. 144. 


A suit for encroachment having been dismissed, the plaintiff sued t® 
recover rent of the same year at the rate admitted by the defendant in tho 
former suit. Held, that the rule of res judicata did not apply: Khedajoo' 
nu«o Bibee v. Boodhoo Bibee, IS W.' R. 317. - So also with regard to 
mesne profits, see Naffor Chand v. Munaftt, 8 C. L. J. 300. 


Distinction Between Explanation YI and Or. II, rr. 1 and 2.— TJ.® 
object of the rule of res jjidicata is always put upon two grounds : (1) 
policy, that is, the interest of the State that there should be an end of ht>P^ 
tion, (2)‘ hardship on the individual, that ho should not be vexed 
the same cause. Both Explanation IV and Rule 2, Or. 11 are based on 
rnnxim that no man should be vexed twice for the same case. One of to® 
dements of Explanation IV is, that tho cause of action in the two son* 
miist bo tho same. If it is not the same, omission of a ground of ottsc* ® 
ddenco cannot take place. Another element is, that the ground must 
such as could help success or failure in the previous suit. A third elcmco 
w that It must have been knonm to tho party who could advance such 
inasmuch as a party could not bo barred from raising a ground which w’:** ® 
knmm to him The clement of tho doctrine of res judicata that tho 
mmt 1,0 heard ond finally decided ie no element of Einlenetion n’i 
JmaleJ nvln/r "hich bee been omitted i» impoee.ble. The b" 

created by the Explanation IV rests on the omission by a party and notco 
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Viihal Hantji, 15 B. 89: Bampal Singh v. Ramprasad, 27 A. 37 P. 0. 
Panchu Mandal v. Chandra Kani, 14 C. L. J. 220; Agkorenath v. Kamini 
Debt, 11 C. L. J. 451; Srinath v. Ckhabi Lai, 20 I. C. 700; Arunachala 
V. Panchanadam, 8 M. 848; Pahalman Singh v. Mohethur Buksh, 12 
B. L. K. 891 P. 0.: 18 W. R. 182; MuthaiTCmal v. Secretary of State, 
27 M. L. J. 529 F. B.: IG M. L. T. 432. The doctrine of constructive 
rca judicata docs not apply unless the identity of the subject-matter of 
the two suits is clearly established, eee the cases noted under Explanation 

Former Decision relating to Validity or Otherwise of a Document 
Operates as Res Judicata In a Subsequent Suit between the Same 
Parties. — A former decision as to the validity of otherwise of certain 
documents operates as res judicata in a subsequent suit between them. — 
Raghoonandha Perya v. Kattamma Nachear, 10 W. R. (P. C). 1 : 11 
61. I. A. 50; Ganga Ham v. Panch Cowree, 25 W. R. 360; Dhundi v. 
Ra;ji Lai, 7 N. W. 149; Beni Madhab v. Bholanath, 47 I. C. 8; Alik 
ilfaliomed v. Bachhani Bibi, 49 I. C. 477; Kedarnath v. Sheo Shankar, 
45 A. 515: 21 A. L. J. 421. A finding with regard to genuineness is 
binding as res judicata in a subsequent suit between the same parties. — • 
Dahhyani Debea\. Dolgobind, 21 G. 430. See also Durga Prasad v. SashH 
bala. 16 C. W. N. 603 P. C. : 15 C. L. J. 180: 9 A. L, J. 165: 14 
B. L, R. 177: (1912) M. W. N. 73 Srinarain v. Sudarabati, iS C. L J. 
88: 157 P. R. (1889) F. B.; Md. Bukth v. Detoan Ajmon, 19 C. W. N. 
067. ^ 

Question of Jurisdiction Wrongly Decided In Previous Suit, Whether 
Res Judicata. — ^When a court has decided the question of jurisdiction, 
although wrongly, and no objection was raised to its jurisdiction, the 
question becomes res judicata between the same parties in a subsequent 
suit. A decided case can not be re-opened merely because the view 
that was taken on a question of law in that case is subsequently upset 
not m that case but in another proceeding between different parties by 
a superior court, or is superseded by some enactment of the legislature; 
Itajaram v. Central Bank of India, 28 Bom L, R. 879. 98 I. C. 341: 
A. I. R. 1926 Bom. 681. 

" Might and ought."— The word " might " m this explanation gives 
option to a party to set up two or more alternative grounds of defence or 
attack in the former suit, that is, if he had so pleased he might have 
brought forward all his grounds of defence or attack in the former suit. 
The word " might ” also presupposes plaintiff’s previous knowledge of 
hia right at the date of his plaint. But the word “ might " must be 
read with the word " ought " which is connected with it by the word 
'* and,” as the former is controlled by the latter. Thus the option given 
by the word “ might " is restricted by the word “ ought ” which follows 
it. The word “ ought ’’ in this explanation should be interpreted wuth 
reference to the array of tlio parties to the previous litigation, and the 
nature of the estate or claim then claimed or set up Where the present 
claim is inconsistent witli the former claim and their combination would 
ha\o led to confusion and embarrassment, such a claim is not one which 
ought to have been joined in the fonner suit. Again a plaintiff ought 
to join all grounds on which he can claim the same relief against the 
s.amc defendants, and such grounds may be cumulative, each pnUf 
him to the rcllcl claimed or may be urg<« in the alternative. A ^ ' 
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The previous suit was filed by the father of the present plaintiffs 2 
and 3 who were minors and who were not joined as parties, against the 
present defendants and the present plaintiff No. 1 as defendant No. 4. 
The relief claimed in the former suit was the same as that claimed in the 
present suit. The finding in that suit showed conclusively that the father 
of the present plaintiffs 2 and 3, who were then minors- and were not 
parties, did not adequately represent them and the suit was not fully tried 
and the suit was accordingly dismissed. Held, that the bar of res judicata 
did not arise, as the present plaintiffs 2 and 3, were then minors and were 
not adequately represented; Sundra v. SakhaTam, 39 B. 29: 16 B. L. R. 
616. 

The intervention of a minor, through his guardian, in proceedings to 
set aside a sale was held no bar to a suit on his behalf for possession of 
the property on the ground that it was joint family property and not that 
of the judgment-debtor, and could not be sold in execution of decree against 
a single member; Collector of Monghyr v. Hardai Narain, 5 C. 425: 
5 C L. E. 112. Suit by mortgagee against ■ mother in her personal 
capacity,*— Subsequent suit against her son is not barred; VenkataTatnan 
V. Therunarayan, 27 I G. 930- 2 L. W. 212. 


Decision in previous suit between same indiviuals but brought by 
plaintiff in another capacity, bars subsequent suit : ^fd. Buksh v. Dewan 
i4r/un, 19 0. W. N. 567. To support the plea of res judicata, it must 
appear from the inspection of the record, that the person whose interest 
is sought to be bound, was in some way a party to the suit — Ghaudhii 
Ahmad Buksh v. Seth Raghubor Dayal, 2 C. L. J. 413: 10 0. W. N. 115: 
P IP- C. ; Ajodkya Koeri v. Ram Sunder, 63 I. C. 240. Where a party 
had not been properly represented in a suit, the decision therein will not 
oo against him in a subsequent suit; Saw Lan v. Mung Lvn, 

22 1. C. 673, 


41, -1 decision in n previous suit between a tenant and his Zemindar's 
tnikadar does not operate as res judicata in a subsequent suit between the 
tenant and the zemindar, for the previous suit was not between the sauie 
parties or between parties under whom they or any of them claim; Partat> 
Dubcy V. Ajudhia Estate, 58 I. C. 990. 


A survey-ofiicer held an enquiry vmder the Boundary Act, 1860, and 
demarcated certain land out of a zemindary. At the time of the enquiry 
the estate was under the Court of Wards, and the zemindar, who was a 
represented by the manager. Held, that the subsequent suit by 
barred by the. former decision of the 
7 dispute was res judicata.’-KantaTa]U^’ 

iTraTL^jl. 


rrinctnSs W the plaintiff elected to sue the defendants * 

contract in which the defendant. 

nro Charged as responsible agents.— Dcoray Krishna v. Halamhai, I P- 

rocovYr^monerW^O^^ trustees of » devatatnjo 
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To come within s. 11, Expl. IV. C. P. Code, it must bo estobliBhed 
to the satisfaction of the Court that tho matter which is sought to be 
concluded on the principle of ret judicata not only might have been made 
a ground of defence or attack in such former suit, but further it ought 
to have been so made. Where the evidence in support of one ground is 
such as might bo destructive of tho other ground, the tw’o grounds need 
not be set up in the same suit; Haman Chowdhru v. Bacha Mitir, 2 P. 
L. T. 285: 60 I. C. 393. 

There is however a very simple test for determining whether a matter 
ought to have been made a ground of attack or defence in the former 
suit, and the determination depends upon the provisions of Or. II, r. 1. 
The first question to be considered in such cases is whether the provisions 
of Or. II, r. 1, required the plaintiff to join in the former suit the ground 
of attack in the subsequent suit. Thus the question of what ” ought " 
to be made ground of attack or defence under this explanation must be 
determined by reference to the provisions of Or, II, r. 1. 'The construc- 
tion of the word " ought ” must also to a great extent depend on con- 
siderations of hardship and inconvenience caused to the parties. There 
is no hardship or inconvenience in requiring a plaintiff suing as heir to 
state all tho facts on which he bases his heirship, even though it may 
result in the presentation of alternative case, while great inconvenience 
and hardship may be caused to the defendant by allomng the plaintiff 
to keep a ground in reserve, ilfastlamania v. Theruvcngadam, 31 M. 385; 
and Ramasirami v. Vythenatha, 26 M. 760, where the authorities regard- 
lug the scope of explanation IV have been exhaustively considered and 
which has been subsequently followed in 27 M. 102 and in 29 M. 153 
# been expressly dissented 

i™i u ^ explained and the view taken m 25 B. 189, 

winch has been expressly dissented from in 26 M. 700, has been approved 

To Constitute Res Judicata Whether Explanation lY Should be Read 
With the Words “ Heard and finally decided " in the Body of the Sec- 
tion.— Explanation IV must be read in conjunction w'ith and as part and 
parcel of the leading provisions of tho section itself. According to those 
provisions several conditions are necessary to constitute a matter ret 
ludicafa. Two of these conditions are; (1) that the matter must have 
been in the former suit directly and substantially in issue; (2) that it must 
have been heard and finally decided m that suit. 

The explanation does no more than lay down that if a matter which 
might and ought to have been made a ground of defence or attack in the 
lonner suit is not made such o ground, it shall be dealt with ns falling 
within the first of the abovenamed conditions. That is, the omission 
shall have the same effect given to it as it would have had if it had been 
made a ground of defence or attack But to constitute res judicata, a 
second condition is necessarj’ — it must have been finally decided and if 
the former suit went off on a preliminary ground not calling for adjudica- 
tion on other grounds of defences or attacks whether raised or not, those 
grounds remain undecided. Explanation IV to s 11 is not applicable to 
a case where the parties had in a previous suit, put forward all the grounds 
of attack and defence which were embodied in clear and distinct issues, 
but the Court not only did not decide them but expressed the exclusion 
of them from decision; .Vodan i/ofian v Barooah d Co , 70 P. R. 1018; 
11 P. L. R. 1D18; 71 P. IV. R. 1918; I. C. 859. 
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P<>r!tlZ7:t 

not adequateiv ri?® '’''Tl^ Plaintiffs 2 and ff' *n° ’■‘^' i“‘'“'» 

6 J8 quately represented; Su„,ra r. ^^ 1^89 


. JJ. H. 

“he po‘I,ertv"on tT^ ™ h " ®'i?'n”i, P««aedingB to 
of the judtympnf that it was foinf f possession of 

a smsle “"d could not be^S Property and not (bit 

ngte memb Collector of A/olw L "S““‘ 


Decision ■ — • ^ -ij. w. 212. 

indiviuals but brought by 

appeal To "upZtllT Buksk v.Dewal 

18 sought to be record j^idicata, it must 

Ahmad Buksh l somrwa; a n.i •“*^^^** 

28 A. Ip G- Ai5n^^ Bayal 2^c / T^^Jo suit— CWAn 

had not bp.;’ v. Ram LL.: I' i^^J. ^ C. W. N. 115: 


had not be^’nrrT ?'' Boon y. Ram Sund)^r no t 

bo res ;ud/cafa^aPfl^^ ^ Represented in a suit * fb ^ ^^bere a party 

22 I. C. 673/ ^ e subsequent sufc ^^'usion therein will not 

^ oaw ian v. Muny Lvn, 

.. The decisinn 


The deci ' * ^ 

■> ‘enant and his Zen.indsr>. 

parties or betueeTn''i- Prev/ouranl/ batween the 

Dubey y Parties under w^hom fbr. “ut between the same 

^ Estate. 63 I. a ^ of them claim; Pariah 

A survey-ofBce,. b«ij __ 


v^. yyy - . ....— 

A survey-officer b.irii 

thTState VaT^'uiTd of'a''i7mFn'da^'’ ®o«u^Jary Act, 1800, and 

niinor, was renrcH. Court of Wardo^* At the time of the enquiry 

the zcmiulL ^^’‘ZTo°^ ‘■y ‘he maMr" ‘’’C zemindar, who «s i 

Sun'ey-officer, arid ^as barred subsequent suit by 

Secretary of Stnffl *iu^f*®r in disnut. « ^he. former decision of the 

Subramaiyl f? m’ 309. t^lu^Lr ^^^^<^-ta.^Kamaraju v. 

, 310. “‘SO Suhramanya Pandya v. Ska 

A nrov^;^..^ ... 


^ ^ j-anaya y. 

ete charBcd'’a”ros““^ ™''h'’J°'amo coit*''‘’t‘° defcndonfj » 

'csponsiblo ngcnts,--fl"“° f “"‘roct in which the defendant. 

ree„3'-t?..“ '.“'-t -as bro„„n. u.. ' “ ^ ^ B. 87. 


« suit W’QS . • ' ' V. naiambai, l u. »'• 

fS’/r* d been°^inegafi''® of “ devasam io 

{oJJbo same purpofo bv H ‘^'^uiissed. HeW^ lif “b®ua(od bv three other 
fuier suit, \vns barroffiJ’w bf^ (riwteo, wllo^lmd R^cond suit brought 
^^^^^-Madbavan v. kes^j'^^^ U IlToi 
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The suit and the issue put forward for trial in the second suit are treated 
on exactly the same footing in the section, and the test of re# judicata 
with regard to each is whether the matter directly and substantially 
in issue in the later suit, M*as the matter directly and substantially in 
issue in the suit or in an issue in the earlier suit. The word “ issue “ in 
the expression " suit or issue ” must bo distinguished from the use of the 
words “ in issue ” in the expression “ the matter directly and substan- 
tiall}’ in issue.” The latter expression is made applicable to both the 
later suit and an issue raised in it. ” Directly and substantially in issue ” 
obviously means directly and substantially in question which would include 
everything necessarily involved, whether that expression is applied to the 
suit itself or to an issue in it. It speaks of ” any matter which might 
and ought to have been made a ground of defence or attack.” The 
phrase ” directly and substantially in issue ” in the principal clause 
of the section is spoken of m’th reference to both the suit and issue. 
Clearly therefore, what ought to have been made ground of defence 
or attack with respect to any issue in the earlier suit must be taken 
to have been a matter directly and substantially in issue therein, when 
the question is whether an issue in the earlier suit can bo tried again 
in the later suit. The language of Explanation IV is applicable equally 
both to the previous suit itself and to an issue in the suit. For if a 
Court is bound by Explanation IV to section 11 to adopt and act upon 
the fiction that a matter which might and ought to have been made 
a ground of defence or attack in the former suit should be deemed 
to have been a matter directly and substantially in issue in such suit, 
that same explanation necessarily imposes upon the court the duty of acting 
“Po® further fiction that that matter was also heard and finally de* 
cided in the former suit. In other words, under Explanation TV to section 
^ bound to make two assumptions, viz,, (1) that a matter 

which might and ought to have been made a ground of defence or attack in 
the foraer suit is to be deemed to have been directly and substantially in 
iMuc m the former suit, and (2) and that such matter shall also be 
aeemed to have been heard and finally decided in that suit; because, if it 
cases covered by the explanation that the matter 
sUould have been expressly decided and finally heard in the former suit, 
♦k M would he practically unw'orkable. The proposition 

tnat failure to raise grounds of attack or defence which might and ought 
to have been raised does not make such grounds res judicata unless there 
18 an express decision by the court upon them seems to be wholly untenable, 
t^urts of justice are not m the habit of deciding points not raised before 
them: and to say that the explanation only takes effect wlien they happen 
to do BO, appears to be to defeat the policy of the section and to render the 
®®®iiiugless as held in Sn Gopal v. Pirtht Stngh, 20 A. 110, confirm- 
ed by the Judicial Committee in 24 A 429 P. C which has been subsequent- 
ly followed in Mahomed Ibrahirn v. Ambika Pershad, 39 C 527 P. C. How 
can a matter which might and ought to have been made a ground of defence 
or attack in the former suit, be possibly decided by court wdien such matter 
is kept back by the parties and is not brought before the court in pleadings? 
The Court cannot by supposition or gue'^s expressly decide a matter, when 
that matter is not knowm to the Court Thus the explanation dispenses 
with the necessity of an express finding upon a matter w-hicli might and 
ought to have been made a ground of defence in the former suit and im- 
poses upon the Court to net upon the fiction that the matter winch might 
and ought to have been made a ground of defence or attack in the former 
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is said to claim \mder another who derives his title through that other in 
any of the abovementioned modes'? 

A lessor does not claim under his lessee, but a lessee claims under his 
lessor. Therefore, dismissal of ejectment 'suit brought by lessor against 
a trespasser, does not bar a subsequent suit brought by the lessor against 
-the same person for ejectment; Rombrohmo v. Bansi KaTmahar, 11 C. 
L. R, 122; Shnpadbhat v. Rama Babaji, 29 Bom. L R. 274: A. I. B. 
1927 B. 270. 

Where there are several reversioners successively entitled to succeed 
to property for the time being in the possession of a Hindu female, a decree 
in a suit by some of such reversioners seeking to set aside alienations 
made by the female will not constitute res jndicaia in -respect ol a sirailar 
suit brought by other reversioners, as no one of , such reversioners can be 
said to claim through or derive his title from another; Gkhidu Singhjv. 
Durga Dei, 22 A. 382 Ref. to in 27 M. 588: distd. in 6 C. W. N. 1<8. 
See also Bhagwanta v. Sukhi, 22 A 33 P. B.; Ahinash v. Harinath, 32 
C. 62. 0 C W. N. 25; Kailash v. Girija, 39 G. 925: ,16 G. W..N. 658. 
A reversioner does not derive his title from a female heir holding a limited 
interest; Shibshankar v. Soni Ram, 32 A, 33: 6 A. L. J. 931- 
however Arunachala v Panchanadam, 8 M. 348. 

Plaintiffs claiming as reversioners of H brought a suit for a declaration, 
that an adoption' by the widow shall not affect their reversionary rights in 
the estate of H and obtained a decree. Subsequently the widow made a 
gift to a stranger. Plaintiffs again brought a declaratory suit contesting 
the validity of the gift. Held that the question of plaintiff’s relationship 
to H was res judicata in the subsequent suit inasmuch as the defendant 
Was claiming under the widow who was party to the previous suit and was 
bound by the decree passed in that suit; Indmj v. Ramji Lai, 59 I. C. BOB. 

During the continuance of a widow’s life estate adverse possession, 
which begins in and runs its course before that life estate terminates, 
%vill be no bar to reversioners. Nor will litigation by the widow m t j 
enjoyment of such a life estate whether she be plaintiff or defendan, 
represent the estate fully so as to give rise to a bar of res judicata 
the reversioner if such' litigation is qualified and personal to 
or has arisen out of such acts of her own affecting the estate durmg 
own life estate therein; Subbi Ganpati Bhatia v. Ram Krishna Rha > 
19 Bom, L. R. 919. 42 B. 69. 43 I. C- 233. 

A Hindu son in a joint Mitakhara family does not claim under hi^ 
father within the meaning of this section; he becomes entitled by 
of his birth and in his own right. Therefore, the dismissal of o suit i 
redemption brought by the father, does not bar a subsequent suit m 
redemption, by lus sons. Sun'dar Lai v. CJiibittoT Mol, 29 A. I- ® 

Sohan Lai v. Sardar Khan, 25 P, R. 1916: 16 P. W. R. 1916. jU** 
where, according to a defendant’s own case, ho claims , through his 
nnd_ not as a co-parccuer of his father, ho is bound by the former 
against his father; Jfou'ar Kali Chum v. Moicar Shco Bulcsh, lO 
N. 783 ; 17 C. L. J. 93. 

The principle of res judicata applies when the later litigant ocdup’cs 
by succession the same position as the former litigant. A . ^ j 
therefore, against a snTonjnujidar may operate ns res juuicaia against 
heir and successor; Madhav Rao v. rimietmo Bai, 40 B. 000: 18 Bom- 
708 : 50 I. C. 605. 
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further fiction that tlmt matter wns nlso heard and decided and adjudicated 
upon in the former suit. 

The above Full Bench case of the Madras High Court seems to bi 
opposed to the case in 32 B. 312 and some other cases noted above. 

See the following cases on the question of res judicata by implied 
decision; — Onelal v. Radhanath, 95 P. L. R. 1916; 80 I. C. 267: Bisheshar 
Balish Singh v. Raja Rameshr Bahsh Singh, 21 0. C, 1; 4 O. L. J. 648: 
44 I. C. 368. 

plaintiff Is Bound to Put Forward Every Matter which Might and 
Ought to have been Made a Ground of Defence or Attack In the Former 
Suit. — party who brings a suit to recover property under one title and is 
defeated, is barred from recovering the same property in another suit 
under different title of which he might have availed himself at the time 
the former suit was brought. — Denobundhoo v. Kristornonee, 2 0. 162,' 
F. B. Followed in Bhecha Lall v. Bhuggu Lall, 3 C. 23. Ses also Hasan 
Ali V, Siraj Husain, 16 A. 252; Iman Khan v. Ayhuh Khan, ID A. 617 
(F. B.); Kesar Singh v. Asa Singh, 86 P. R. 1913; 324 P. L. R. 1913; 
Radhia v. Beni, 1 A. 560; Moosa Goolain v. Ibrahim, 40 C 1. P. C. : 16 
C.^ W. N. 937. TVoomafarfl v. l/nnopoorno, 11 B. L. R. 158 (P. C.) and 
Bigou V. Mahomed Aboo Syed, 3 C. L. R. 253; Oobind Lai v. Rao Baldeo 
Singh, 12 P. R. 1915: 226 P. L. R. 1914: 128 P W. R 1914; 24 I. C. 
031; Sheopher Singh v. Bhola Singh, 11 I. C. 87. 

A litigant is bound to raise every title on which he can succeed, and 
to obtain a decision upon everj* part of his case. He cannot be allowed 
one, and then years after to bring a fresh suit on the grounds 
mat he had still a right in reserve. — Brojo Lall v. Khettur Nath, 12 W. 
oV w' Dutljar Bibec v. Shakir, 15 W, R. 168; fifree Krisfo v. Joy Krista*. 

n., . * ^irija Dayal v. Brij Bhukhan, 10 I. 0. 29; Musst. Umrao 

Bjbi V. Himmathi, 2 Lab. L. J. 215; 64 I, C. 200; Thora Sina v Abdul 

itahman, 46 M. 135; 72 I. C. 207. 

Where a plaintiff who is fully aware of the facts which constituted 
ms cause of action mismanages his litigation and fails to obtain from the 
Uourts tlw full reliefs to which he is entitled, neither lie nor his transferee 
IB cntitlea to maintain any further suit on the same cause of action; Ram 
Nagar Pamle v. Bhagirathi, 27 I, C. 808. 

Dismissal of previous suit based on a contract with the defendant for 
the supply of boots at an agreed rate, bars a second suit for recover}’ of 
the same money as compensation for services rendered; because the ground 
in the second suit ought to have been as an alternative in the first suit; 
Cn«ffrnen v. SatUa, 16 I. O. 374. 

. ®nit for land based on plamtiff’a title — Previous suit ns lessor — Omis- 
titlo a ground of attack in previous suit — -No denial of plain- 
“n ® title as landlord. Held that the claim for arrears of rent under the 
old written agreement was rc» judicata by reason of the former suit, but 
the plaintiff's omission to sue on the strength of Iiis general title in the 
former suit was no bar to the present suit, inasmuch as his title as Jand- 
lonl had never been disputed — Eiifti AU v. Chindan, 23 M C29. (22 M. 

323, referred to). 

The plaintiff sued to recover certain land, alleging that on the death of 
the widow of the former ontier they became entitled as reversioners. They 
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brought by the }udgment>debtor against the i same defendant, to recover 
possession of the same property, inasmuch as the judgment-creditor was 
not a representative of the judgment-debtor within the meaning of this 
section; Shivappa v. Dod Nagaya, 11 B. 114. 


A purchaser of a patni under the Patni Eegulation VIII of 1819 does 
not claim through the defaulting patnidar; therefore, the decision in the 
previous rent suit dismissing the defaulter's claim for arrears of rent on 
the ground that no relation of landlord and tenant exists between him and 
the tenant, does not operate ns res judicata in a subsequent rent suit 
brought by the auction-purchaser against the some tenant; Satiih Chandra 
V. Munjanali Dehi, 17 C, \V. N. 340 : 15 I. C. 839. 

Res Judicata as Between Co-Plain tiffs. — As between co-plaintiffs a 
finding to become res judicata must have been essential for the purpose 
of giving relief to the plaintiff in the previous suit; Ruhhmini v. Dhondo, 
36 B. 207 : 14 Bom. L R. 128: Hub Ali v. Mammuri, 8 A. L. J. 807. A 
decision to be res judicata between co -plaintiffs, the same conditions that 
are required in the case of co-defendants, are essential; Ram Chandra v. 
Narayan, 11 B. 216; Krishnan v. Kavnan, 21 M. 8; Maharaja Praiab Udai 
Hath v, Qanesh, 70 I. G. 232. 


A judgment in a suit cannot be res jtidjcafo between the co-1 
therein in respect of a point on which there was no active contest between 
them; Mohhan v. Naga Pillai, (1917) M. W. N. 14: 38 I. C. 213. 

Res Judicata between Co-Defendants and Pro-forma Defendants*"” 
A decision in a former suit cannot operate as res judicata between co- 
defendants in that suit or parties claiming under them unless there 
conflict of interest between them; Saroda v. Kailash Bashini, 17 C. W. 
128: 18 I. 0. 117 Nazir Khan v, kangli, 220 P- W. R. 1912: 231 P. !>• 
K. 1912; Zamindar of Pattapuram v. Proprietors of Kolanha, 2 
(P. C,); Jumna Singh v. Ifumorunnissa, 3 A. 152; fol. in Dhian ^‘”3” 
V. Belas Kaur, 42 P. R. 1912; 123 P. W. R. 1912; 154 P. L. R- 1?)^* 
See also Mir Khan v. Rahman, 35 P, L, R. 1914: 23 I, C. 881; Chltar 
Mai V. Ram Narain, 12 A. L. J. 603. Bhagwat Singh v. Tej 

Naur, 8 A. 91 : Ram Chandra Narayin v. Narayan Mahadetj 
11 B. 216; Ramanu/o v, Narayana, 18 M. 374; Oobind Chunder v. on* 
gobind, C. 330; Bapu v. Bhawani, 22 B. 245. But where tber® * 
n conflict of interest ninougst the defendants, claiming under 
titles mid there is an udjudioation between tlio defendants inter SC denning 
the real rights and obligations; the decision in the former suit will 
as an estoppel between co-defendants. — Venhayya v. Narasamma, If 
201; Shadal Khan v. Amanulla Khan, 4 A. 92; Oobinda v. Tarucic, 8 y 
146: Bissorup v. Goro Chand, 0 C. 120; Chunder v. Kunhamed, 1*1 
324; Madhovt v. JCcIu, 15 M. 264; Abdul Kadeer v. Aishamma, 16 M* 
Latchanna v. Saravayya, 18 M. 164; Ahmed Ali v. Najahat Khan, 18 A- 
05; Naraaimma v. Sriniraaa, 33 M. 112: 7 T. 89; Ram 

V. Norayart, 32 B. 300; Hari Annaji v. Vasudev, 38 B. 438:' 16 Bom. B- 
283 ; 23 I. C. 944; Oolah Singh v. Net Sinqh, 10 I. C. 324; Ramastca^V 
Abboy, (1911) 2 M. W, N, 300: 11 M. X*. T. 71; 11 I. C. 17; 
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C- 082 (P. c.): Satyahadi v. Hatahati, 
31 0. 223; 50. L. J. 1D2; Shayma Charan v. ^Vrinmoyc, 81 C. 70; Didhu- 
w«Ui V. Jifendra, 10 C. L. J. 527; Sultan Ahmad v. Maula Dahsh, 4 A. 
7 Ti 4 C. L. R. 699; Hari Narain v. Qanpatrav, 

7 13. «72; ^mn^au Kmhno v. Bal Kmhna, 11 B. 488; TToomafaro v. 
Unnopoorna 11 B L. R. 158 (P. C.); Kameswar Pershad v. najhumari 
Button Acer 0 C. 79 (P. C.) followed in A’untii v. Ayhn ol 26 M. 

m Bamaswami Ayyar v. Vythinath Ayyar, 26 M. 760, 
SluVv — 7 r/ Kwnara, 27 M. 102. and in ThnUikat 

Madathil V. Thiruthiyil Knshnen, 20 U. 153: 16 M. L. J. 48: (22 M. 259 
077 GoIa77i Ariff v. Ebratnm, 40 C. I. P. C. : 16 0. W N 

215* 6^T J- ^8®- 14 B. L. R. 1211: 23 M. L. J.’ 

i n T ‘t riV ^lohabiT Tewan v. Purblioo Nath, 12 C. W. N. 292* 
81 A. 323; ilfd. Abdul Hamid v. 
Dost 18 A. 617; 
MeLnl 20 A. 81: Aninachelam Cheity v. 

mppa Ghetty, 21 M. 01; Rampal Singh v. Bamprasad, 27 A. 37, P. 0 • 
Thaudavan v. yattiammfl, 15 M. 836; Mut- 
AI 117^' Afii7rts7 It Atchayya v. Bangarayya, 16 

raki 19M ?4i m ^4 C. 711; Sanharan v. Par- 

V. BaHaman v B/m^irath, 22 C. 629; Sarkum Abu Torah 

Singh 29 A p ^ C. 83; Deputy Comnijssio.icr of Kheri v. Khanfan 
17 fr L J inp ® p' ®44 : 11 C. W. N. 474; 4 A. L. J. 232: 

Hudaliv slhlk i w it"! 12 C. L. J. 486; Kuppmwami 

between* '“'Sj'* ““Sht to have raised in a prior suit 
The RamA allowed to be raised in the subsequent suit, 

actually railed ® (non-joinder in this case) which was 

Barunani077 ProyiouB suit, but was rejected as being too late; 

narunamoy v. Ttnhan. 91 I. C. 683 : A T. R. 1926 C. 511. 

litiaaf^nn K?,**®”®® which might and ought to have been taken m a previous 
bo dpATAArl'^*’ taken with the result that the suit was allowed to 

had t-rJca/I *1* the position of the defendant is the same as if ho 

°^enca directly and substantially and had been defeated; 
PrahhF^ o n '^'‘endra. 10 C. L. J. 527 (31 C. 79 followed); Mahabir v. 

Oobin,ir«?' Singh v. KhaUk, 31 A. 323: 6 A. L. J. 259; 

128 P w 12 P. R, 1915; 226 P. L. R. 1914: 

^^0 -f. w. R. 1914. 24 I. C. 931. 

or IV, B 11 18 applicable only when the subject of the tw’o suits 

t P raised therein is identical . — Rajendra Nath v. Taranymi, 

p -48. Bishihar Bdksh StnyJi v. Raja Rameshar Daksh, 21 O. 

* 4 U. Ij. j. 648 ; 44 I. C. 368. See also Zinaiunntsta v. Rajan, 27 A. 
a^“r 070 Smyh V. Scrajuddtn. 12 C. W. N 862; 8 C. L. J. 82: 

np 71* ' It has been held that cither the subject of the two suits 

r luo issues raised therein should bo identical. The explanation does not 
require that both the issues and the subject matter of the two suits must 
bo the same 

Defendant was sued ns trustee and manager of an idol in respect of 
tiie income of certain property of the endowment. He did not defend the 
suit m his Rduciarj’ character but asserted his omi personal rights to the 
property and was unsuccessful He then brought the present suit a^in 
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distinguiahed); Sundra v. Sakharam, 16 Bom. L. B. 616: 39 B. 29: 26 
I. C. 444. 


Where a person is impleaded as a pro-forma defendant in a suit, he 
would be concluded by the decision therein as much as any other defend- 
ant. A person who has been brought in to defend his rights m respect 
of one of the properties in a suit ought to set up his rights, if any, to 
the other properties as well and cannot evade the bar of res judicata m 
a subsequent suit by pleading that he was not called upon to assert his 
richt m respect of the other properties in the first suit; Sethurani Iyer 
V. Bamchandra Iyer, (191?) M. W. N. 336: 5 L. W. 659: 66 
(8 W. B. 366; 39 C. 527 (P. C.); 24 A. 429 P. C.; 34 A. 599 folld.; 2 M. 
23 P. G., distd. 


In a suit for declaration of title to certain property, where the Court 
makes a declaration in favour of the plaintifi as to a certain snare of pro- 
perty, and a declaration of certain other shares in favour of some ol the 
defendants, the latter declaration is not binding on the other defendants. 
— Baj Narain v. Khobdan /?ai, 5 C. W. N. 724. 


The principle of res judicata does not apply to persons 
merely pro-forma defendants in the former suit. — Brojo Behari v. heaa 
Nath, 12 C 680 (F. B.), (9 C. 120, overruled). Followed in Mht 
V. Imamuddm, 27 A. 59 and in Surendra Nath v. Brojo t? i. 

(F. B-), qualified in Tipu Khan v. Bajani Mohun, 25 C. 532 . ‘h 

Tara Das v. Jnanendra Nath, 50 I. C. 802; Gokul Chand v. Mtlkht. w 
P. R. 1916; 167 P. W. K. 1916: 35 I. 0. 643: 1 P. L. E. 1917; 
Misser v, Jogi Mtsser, 45 I. C. 318; Bisheswar Dayal v. Bafiaropan, 

I. G. 546. 


Where a defendant was made a party to a former suit for the 
of discovery only, neither was any relief asked from him, nor was a oc 
made against him, he was therefore not a party to the former 
such a way as to make the rule of res judicata applicable to the s 
quent suit. — Bohitnbhoy v. Turner, 17 B. 341, P. C. (14 ' 

affirmed). Co-defendants do not fall within the category of same pa 
—Roman v. Charan, 42 P. W. R. 1910. 

Mortgagee If Bound by the Decree against Mortgagor.-— Where 
are two simple mortgages on certain property, the decision in 
the first mortgage, in which the second mortgagee was not imple !| 
does not operate as rcj» judicata in a subsequent suit by 
mortgagee for sale of a part of the mortgaged property; Muaat. Snar» 

V. Baljit Singh, 32 A. 119: 7 A. L. J. 29. 

A mortgagee is not bound by a decision relating to the *“°*'*^*^^^ 
property jn a suit instituted after his mortgage, and to which he 
ft party. After a mortgage has been created, the mortgagor no hj 

possesses any such estate as would entitle him to represent the ns 
nnd the interests of the mortgagee in a subsoquont litigation, so ^ ^ 
render the result ol such litigation binding upon and conclusive ag . 
Rucli mortgngce.--Sjfa Bam v. Amir Begum, 8 A. 324; Jra 

Sothi -Bhutan v. Oogan Chundcr, 22 C. 064; followed in Bam Cha 
V. Malkapa, 40 B, 070: 18 Born. L. R. 757; 30 1. C. -MO- See also 
malrr v. Kmjtath, 4 C. 092, folld. in Surja Prasad v, Baj Mohan, 8 y- 
Z. 478: 10 C. W. 291. 
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wards be barred by res judicata. A question of paramount title con be 
investigated in n mortgage suit in certain cases; Saimonfrt Seal v. Bindti 
Batim, 88 C. L. J. 183. 

Failure of mortgagee to set up his right of pre-emption in a suit by 
the purchaser from the mortgagee for redemption, docs not bar the trial of 
’ ’ ■ ■ ■ ‘ ' r pre-emption in respect of the sale by the 

. ■ - : Pra$ad, 26 A. 61 F. B. (1 A. 75 and 
■ ■ ^d). 

Where an issue arising out of the execution of a decree has not been 
raised and determined under section 244, C. P. Code, 1882, (S. 47), there is 
nothing m that section to prevent a defendant in a separate suit subsequent- 
ly brought, from raising that issue in that suit The distinction between 
B3 47 and 11 pointed out. — NilJwamal v. Jnhanabi Choirdhurani, 20 C. 946. 
(26 C. 335: 1 C. W. N. 390, followed). 

The plea of res judicata applies, except in special cases, not only to 
points upon which the Court was actually required by the parties to form 
an opinion and pronounce judgment, hut to every point which properly 
belonged to the subject of litigation, and which the parties exercising 
reasonable diligence might have brought forward at the time — Vinayah v. 
Datiatraya. 26 B. 661. Ref. to in Bhura v. Ohure. 8 A. L. J. 352 and in 
Kathi V. Bajrang, 30 A. 36: 4 A. L. J. 763. 

If the effect of the decision in a former suit is necessarily inconsistent 
^th the defence that ought to have been raised, but has not been raised, 
mat defence must under this explanation be deemed to have been finally 
decided against the defendant who ought to have raised it; Mohtm v. Anil 
Bundku, 9 C. L. J. 862: 18 C. W. N. 618. 

, Omission to put forward counter-claim or a claim to set-off, does not 
debar a person from bringing a subsequent suit for that amount; Pichu 
V. Subramamo, 28 M. L. J. 513: 29 I. C. 34; Amrit$ar National 
Banking Co. v. Fasedlahi, 74 P. R. 1919: 52 I. C. 850; Drakiharam v. 
Uunda, 24 L. W. 282 : A. I, R. 1926 M. 1020. 

d statute authorizes a defendant to set up in the same answer as 
many defences as he has, if a judgment is entered in his favour, which con- 
tains no provision that it will be without prejudice or any other limitation or 
restriction, the estoppel raised by it will extend to every matter or fact in 
issue actually found by the Court in favour of the defendant; Rambehari v. 
Surendra, 19 C. L. J. 84. 

Explanation ly and Its Applicability to Mortgage Suits. — A person 
claiming adversely to the mortgagor and mortgagee is not a necessary party 
to a mortgage suit but if he is made a party, the Court has discretion whether 
to adjudicate on his title or not and therefore if such party fails to assert his 
title, he is not barred bv s 11, Expl. IV from doing so in a subsequent suit; 
RatiianJia v. Venkatan'arayana. 52 M L. J. 52- A I R 1927 M, SOI. 

In a suit on a mortgage, persons who had not joined in the mortgage were 
impleaded not only as the representatives o! the morgagor but also as liable 
in their personal capacity. They did not plead that their shares in the 
hypothecation were not properly mortgaged and should be exonerated but 
subsequently brought a suit for a declaration that the decree in the mort- 
gage suit was not binding ns against Ibetr interest in the propertv. Held- 
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W. N. 658: S/ico ^arain v. Kh\i,rgo, 10 C. L- R. 837; Bliataji v. Jharula, 18 
C. W. N. 1029, P. 0. : 20 G. L. J. 360, P. 0. (89 C. 887, reversed); 42 C. 
244 ; 27 M. L. J. 100: 16 Bom. L. R. 845: 42 1. A. 601: 24 I. 0. 601; 
Branwinoye v. Krisio Mohtin, 2 C. 222; Jhandu v. Tarif^^21 C. L. J. 26 
P. C.; 19 0. W. N. 107: 17 Bom. L. R. 44; 37 A. 45: 21 M. L. J. 453: 17 
U. L. T. 10. 


A testator bequeathed his property to his widow ior life with remainder 
to his daughter. A stranger sued the' widow alone to recover the pro- 
perty, basing his claim on an earlier will. He was granted a decree and 
obtained possession of the property. After that decision the widow and her 
daughter transferred the property to the present plaintiff who sued A to re- 
cover possession of the property. Held, that the suit was not barred by the 
rule of res judicata inasmuch as the widow did not fully represent the 
estate, and that, therefore, the decision in the suit was not binding on her 
daughter nor on the plaintiff who claimed through lier; Achhaibar Singh v. 
Hargobind Singh, 22 0. C. 15G; 6 0. L. J. 355: 52 I. 0. 845. 

Where during the pendency of a suh or appeal against a wido^ 
as representing the estate, she adopts a son, the adopted son is bound 
by the result of the suit or appeal and a fresh suit by the adopted son 
is barred by res judicata; Ganpatrao v. Laxmi Bat, 16 N. L. R. 

43 L C. C4. 


A decree in a suit on the mortgage executed by a Hindu widow 
and the then reversioner, made by a competent court in their presjnee, 
binds the entire inheritance, and, as long as that decree stands 
until it is sot aside for good reason, the actual reversioner cannot ^ 
behind it and maintain a suit for recovery of possession of the ino • 
gaged property from a third paity auction-purchaser in execution of 
decree; Qanga Wamyan v. Indra Narayan, 25 C. L. J. 391: 22 C. 

N. 350: 35 I. C. 49. 

A decree for maintenance in favour of the daughter against th® 
widow is binding on the reversioners inasmuch as in that previous su 
for maintenance by the daughter against the widow, the widow ’ 
presented the estate of lier deceased husband; AUtlchandra v. Miftun) y. 
3 Tot L. J. 426; 46 I. 0. 62. 


A decree against a Hindu widow in a suit instituted under the 
tation Act, 18^, on the ground of limitation is not res g 

ngainsl the reversioners; Somasundaram v. Vaithilinga, 40 M. 

L. W. 250. 41 I. U 510: (21 C. 8 P. C. distd,). Where a 
tuted by n Hindu widow after the Ltimitation Act of 1877 came i 
force for the recovery of possession of her husband’s property w-as a * 
missed on the question of limitation; held that a suit by the rovcrsiojir 
for the recover}- of the same property, after the death of *1^® uJ 
was not barred by res judicata; Vutcharu Ilamachandra v. hahdi 
Audemma, 32 M. L. J. 027; 42 I. C. 228. ~ 

When the estato of a deceased Hindu has vested • in a female l'^*^ 
a decree fairly and 'properly obtained against her in regard to the ' 
is, in the absence of fraud or collusion, binding on the reversion*"- 
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of facts infrloging the right and thoro is no allegation of a wholly different 
right or of a wholly different group of facts, the second suit is barred. — 
Hasan Ibrahim v. Mancharam, 3 B. 137. Refd. to in 14 B. 86 p. 88 and 
in 1 I, C; 803 : 9 C. L. J. 75-n. • 

A decision in a prior suit may bar a subsequent suit on the same cause 
of action, though the reliefs claimed in the two suits may be different; 
Kamasamt v. Veerappa, 83 M. 423; tec also Gobind v. Jijibai, 36 B. 189; 
14 Bom. It. R. 9. If the causes of action in the two suits are substantially 
the same, the mere differences in the form in which they are stated or in 
the relief prayed for can make no difference in law;* Naganada v. Krishna- 
murti, 34 M. 97; liamdas v. Mehr. Dad, 124 P. L .B. 1914 : 22 I. C. 296; 
and Jtamnagar Pande v. Bhagirthi, 27 I. 0. 808. 

A decision in a previous suit for possession of property, that an agree* 
ment to sell executed by the owner of such property in favour of the defend* 
ant and a tender of performance by the defendant, disentitled the plaintiff 
(who was found to have purchased with fowled ge of the agreement and 
tender), will operate as res judicafo is a subsequent suit between the same 
parties on the^ same cause of action. The fact that at the time of the 
subsequent suit, such contract of sale had become time-barred, will not 
prevent the operation of the bar. — Adahhalam Chathar v. Bamalinga, 29 
M. 820. 

, Hismissal of former suit for dissolution of partnership on the ground 
that no partnership was proved, bars a subsequent suit for money due for 
losses m partnership business; Samarapuri v. Shanmuga, 5 M. 47. 

Distinct Cause of Action.— A prior suit determining a question of title 
re^rdmg a certain land does not bar a subsequent suit between the same 
parties involving a question as to its boundaries; Ananiaram v. Hem 
ithandra, 50 C. 475 : 72 I. C. 1041 The plaintiffs sued to eject the defend- 
ants alleging that the defendants held the land under certain leases. The 
'« dismissed because the leases were not proved. The plaintiffs after- 

nrda sued as owners to eject the defendants from the land Held, that 
l e suit was not barred. The fact of both the suits being against the defend- 
tenants of the plaintiff did not imply that the suits were on the 
itT** action. — Oirdhar Monordat v. Dayabhat Kalahhai, 8 B. 

to in 14 B. 31: 10 B. 24: 2 N. L. R. 94 96. Ahdur 
Kahman V. W. O’Brien, 257 P. L. B. 1914: 146 P. W. R. 1914: 25 I. C. 
J?'; V. Ftgibai Sahu, 14 Bom. L. R. 9: 36 B. 189: 13 T C. 849: 

waBaroyyanima v. Dandi Seetharamatwami, 1 L. W. 821; 25 I. G. 

, . I^aintiff sued for possession of the suit property on the basis that the 
oeiendnnt was hia tenant • it was dismissed os the Court found that the 
J^Iationahip of landlord and tenant did not subsist Plaintiff again brought 
the present suit alleging that ho w-as a reversioner and as such entitled to 
property. Held, that the second suit was not barred by ret judicata 
ns the cause of action in the two suits are different; Mangalaihammol v, 
icrrappo Ooundan, (1919) M W. N. 287- 52 I. C. 813 (8 M. 520 foUd.). 

A person having two separate claims against the same defendant 
tvgnrding the same property is not bound to include both in one suit. If 
the two grounds were not so connected as properl v to admit of investigation 
and adjudication together, then it cannot be said that a former adjudiea. 
tion based upon one of the grounds constitutes a ret judicata as regards ^ 
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Mehar Chand, 16 C. 70 (P. C.); Sheo Shankar v. Jitddo Kunwar, 18 
C. W. N. 968 P. 0. (affirming 83 A. 71) Bindhachal v. Gaya Bat, 17 

I. C. 290. Ram Batan v. The Firm of Harsukh Roy, 43 P. L. B. 1922. 
See however. Ram Narain v. Bishessar 10 A. 411; Bom Lingam v. 
Thirugnana, 12 M. 312. Sunder Lai v. Ghhiiar Mai, 29 *A. 1 and 215; 
4 A. L. J. 17: and Kunj Behan v. Khand Prashad, 34 C. 491; 6 C. L. 

J. 362; 11 C. W. N. 487. 

. Decision Between Decree-Holder and Judgment-Debtor If Binding on 
Auction-Purchaser. — An auction-purchaBer who purchases in execution of 
a money decree is bound as between himself and the decree-holder by 
any previous litigation between the decree-holder and the^ judgment- 
debtor w'hose interests he has purchased. S. 11 of the Civil Procedure 
Code applies to the facts of the case; Kali Dayal v. Vmeth Pratad, A. I- 
E. 1922 Pat. 33: 65 I. C. 266 (22 C. 909; 10 C. L. J. 150 folld., 14 M. I. 

A. 101; 7 C. 107 P. C. dietd,; 14 C. 401 disstd, from). 

Decree Against a Registered Tenant. — A decree against a reigstered 
tenant binds an unregistered tenant and unregistered transferee. — oosn* 
Bhutan v. Gagan Chander, 22 0. 364; Netayi Behari v, Hari Oobinda, 
26 C. 677 (10 C. 996 followed). See also Modhusudan v. Iliru Bam, 

C. 396; Radha Pershad v. Ram Khelawan, 23 C. 302: 2 G. W. N. 172. 

Azgar Alt v. Asahoddin Kazi, 9 0, W. N. 134. Surendra Narain v. Gopt 

Sundari, 32 C. 1031: 9 G- W. N. 824 and Gopi Nath v. Safani Kanta, 
10 G. W. N. 240; Jagat Tara v. Daulati, 18 C. W. N. 1110: 37 C. 75 
(9 C. W. N, 843 discussed). But in Rupram v. Iswar, 6 C. W. N. 
it has been hold that in a sale in execution of a certificate under tne 
Public Demands Recovery Act, the right, title and interest of the recorde 
tenant alone and not the entire holding passed. See Afraz Mollah v. 
mannessa, 10 C W. N. 176, p. 179: 4 C. L. J. 68; Manurattan Natn 
v. Hari Nath, 1 C. L. J, 500. So also in a sale in execution of a money 
decree; Durgadhar v. Huro Mahincc, 13 G. W. N. 270; or in « « 

co-sharer landlord's decree, Bejoy v. Rajendra, 9 C. D. J. 479: 1” 

W. N. 746. 

Decree Against Karnavan of Malabar Tarwad. — In the absence of 
fraud or collusion, a decree against a karnavan of a Malabar 
such, is binding upon the members of that tanvad, though 
to the suit. — Varanakoi Narayana v. Varanakot Narayanan, 2 M. ' | 
Suliramanyaa v. Gopala, 10 M. 223; Pydel v. Chathappan, 14 
Chathappan v Pydcl, 15 M. 403; and Vasudevan v. Sfiankaron, *0 ’ 

129 (F. B.), Sec, however, Kunnathurillath v. Narayanan, 0 ^ ’ 

Elayachantdathil v. Kenatumkora, 5 M. 201; Moidin Kutti v. 

10 M. 322, and Sridevi v. Kelu Eradi, 10 M. 79. Followed in Shankaraj^ 
V. Keshavan, 15 M. 6, and in Kamappan v. Ukkaran, 17 M. 214. 

Decree Against Benamidar When Binds the Beneficial Own^. 
decision in a suit instituted by the benamidar with the knowledge a 
consent of the real owTier will operate as res judicata as against the r 
oxvner.— Nand KUhor Lai v. Ahmad, 18 A. 69: (10 0. 607: 15 M. 
followed; and 10 C. 864 di«»cnfcd from). See also Kanez Faixma • 

IV’oliluf/ah, 80 A. 30: 4 A. L. J. 699 and Rambchari v. Surendra, 

C. L. J. ’ 34, where all the cases on the point have been referred < 

discussed and explained. Nagethat v. Raja Pateshri Partab, 20 C. • 

N. 205 P. C. But the decision will not operate as ret judicata unlc^ * 
previous litigation was carried on with the knowledge, consent and 
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adjadication by s competent Court. As the omission has dealt with 
under the rule of rrs |«dif afo, the Courts have tried to explain it by holding 
that the matter is said to be constructively in issue. In some cases the 
opportimity of obtaining a decision is deemed tantamount to actual decision. 
If the parties have had an opportunity of controxerting, that is the same 
thing as if the matter has been actually controverted and actually decided. 

The question ought not to be and cannot be treated ns rn judicata 
under Explanation TS’ unless there is a judicial determination, express or 
implied, on the matter not put directly. 

^ Rule 2, of Or. n, deals w*ith an omission and is based on the maxim 
which prohibits vexing a defendant more than once for one cause. It bars 
a subsequent suit for a portion of the relief which is omitted in the previous 
suit on the same cause of action. 

The points of agreement between Explanation and Rule 2 are, that 
both deal with on omission, that the cause of action under both must in 
two cases be the same and the bar in both is to avoid repeated vexation to 
the defendant, and is due to the omission of the partj’ and not to adjudi* 
cation by the Court. 

The points of difference between them are, that the omission under 
E^lanation is the omission of attach or defence in respect of the 
rehef, while under Rule 2, it is the omission of the relief itself, that the 
omission under the former may be either by the plaintiff or by the defend* 
ant, but that under the latter it must always be by the plaintiff. 

The determination of the question of omission or relinquishment, accord* 
ing to both the above provisions of law, depends upon the following con* 
aiderations, rir., whether the cause of an action or transaction on which the 
two suits are based is the same or different. The following cases will 
illustrate the meanings of the expressions “ same cause of action ’* and 
" diitincf rau«e» of action ." — ^The cases bearing upon this Explanation and 
Or. n, rr. 1 and 2 have been exhaustive noted under Or II, rr 1 and 2. 

There is nothing in ss. IG and 17 of the Code of Civil Procedure to 
give a person power to bring two suits in two Courts for the partition of 
properties under different jurisdictions so as to contravene the principle 
involved in s. 11, Expl. 4 and O. 2, R. 2 C. P, Code; Banlsara Basarana v. 
Sankara Dodda (1923) M. W. N. 2&4; 72 I, C. 430. 

Condition (2). — “ Between the same parties ’’^Explanation YI. 

*' Between the same parties.” — A decree obtained in a suit Jo which 
the parties litigating a subsequent suit were not parties, is not conclusivo 
and binding as against them; Ntlmian v. Abdul Gafur. 82 C L. J. 75; 59 
1. C. 3. 

There is no bar of re* judicata when the parties in both the suits aft’ 
not the same; Jlfuhammad Hatian v Vuta/, 11 P L R 1015, 240 P 
R. 1015; 27 I. C. 642. 

A decree for partition made m a eu>t brought by a member of * 

Hindu family is re# judicata as between all co-sharen who "tv pairie# 
the suit. A co-sharer who was a party to the suit is estoppo*! /ft*|*» 
that Uie property left unpartitioned le»* than the sharr* 
entitled; A’ahni A'anta v. Bamamoyi, 21 C. h. J. 2S 1’, C. : V* *« '' ‘ to« 
10 c. W. K. 531 ; 17 B. B. R. 1. 
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the real owner of the property; Mata Prasad v. Mvdiammad Ahdul Hasan 
Khan, 4 0. L. J. 463 : 42 I. C. 67. ’ \ 

A Court can treat as nullity the decree of another Court obtained 
by fraud. — Barlcatunhsa v. Faeal Haq, 26 A. 272, and Ntsttirini v. Hand 
hal, 3,0. W. N. 670: 26 C. 891, on appeal 7 C. W, N. 853: SO C. 369 
and 9 C. W. N. 961, P. C. : 2 C. L. J. 189; 33 C. 180, P. 0. 

If evidence not originally available comes to the knowledge of a litigant, 
that the decree was obtained against him by, fraud on the evidence of per- 
jured witnesses, his remedy lies in seeking foi^ review. . Thu rule of tss 
judicata prevents him from re- agitating the matter on the same materials 
or on materials which might have been laid before the court in the first 
instance : Munshi v. Surendra, 16 0. W. N. 1002 : 15 I. C. 893. 

A decree passed by a Court having jurisdiction is not void but voidable 
when it is passed under a misapprehension or is brought about by fraudu- 
lent proceedings. The party against whom the decree is passed has only 
an equity to set aside the proceedings, — Shaih /«mai7 v. Fajah, 30 W- 
295: 17 M. L. J. 165, 

An order made without jurisdiction is absolutely null and void, such 
an order may be shown to be a nullity in any proceeding when reliance 
is placed upon, it, although no formal and direct proceeding has been 
taken to have it vacated or reversed. — Golah Sao v. ChoudhiiTy ^fad^o 
Lai, 2 C. L. J. 384 : 9 C. W. N. 956 

Res Judicata Against Intenrenors. — A suit to recover possession cj 
lands, on the ground of purchase from the admitted owners, is not barrca 
by Tcs judicata, simply because the plaintiff’s claim as against the aanac 
defendant was dismissed in a suit in which he (defendant) appeared w 
intervener. — Tuhkea v. Deo Narain, 24 W, E. 248: See also Buhsh Ah 
V. Nittya Nund, 5 W. E. 227. But see Sheo Churn v. Eahera Doo^Vt 
C. 91; 7 C. L. E. 69; Vmhica Chum v. Prosonno Coomar, 9 0. I*- !• 
865, in which it seems to have been held that the intervenors ure barred. 

Judgments not Inter Partes Though Not Res Judloata, are Admissible 
In Evidence. — Judgments not m^cr paries, though not conclusive as r^* 
judicofa, are admissible in evidence under section 18 of the Evidence Ac 
(T of 1872) to show the conduct of the parties, or the particular instance^ 
of the exercise of a right, or admissions made by the parties, or 
deccssora in title, or to identify property, or to show how it has j>c- 
previously dealt with. Lahshman v. Amrit, 24 B. 591; Mahamad 

V. Hasan, 81 B. 343; 0 Bom. L, E. 65; Oadadhar v. Ttadha Gharan, 34 < 
869, p. 872 and Itanjit Singh v. Basanto Kumar, 12 C. W. N* 739- 
C. L. J. 507; Amar v. Shanhar, 105 P. W. R. 1912; 142 P. L. E. 1913. 

A former judgment which is not a judgment in rem, nor one rcfftt'dl 
to matters of a public nature, is not admissible in evidence in a bud* 
sequent^ suit cither ns t€s judicata or os a proof of the particular 
which it decides, unless between tlio same parties or those riainuap 
under them.— Guj/u Lai v. Futteh Lai, 6 C. 171 (F. B.>; 0 0. B. JJ* 
430. Distinguished in Jjaulfnli Bheihh v. Jnu Khan. 23 0. 003. In ‘dp 
F ull Bench case of Tepu Khan v. Rajant Afoftan, in 25 C. 522: " ^ 

W. N. ,501, it has been held that the rule laid domi in Qujfu 7>a‘ '* 
Fateh J^l, 0 C, 171, has been materially qualified by the dcclsio^ n 
the Privy Council, ia the cases of Ram Ranjan v. Ram Narain, »•' 
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The liarnam in « certain milla sued to recover corlaln land ns part ( 
the mirasi property attached to his oflico. It oppeared that the plaintill 
father and predecessor in ofTico had brought a suit for the snmo land, an 
bis suit had been dismissed. Held, that tho plaintiR’s cloim was res jud 
caia. — Verihayija v. Suramrna, 12 M. 235. 

Tho words *' legol ropresentalives ” Iiavo been defined in clauso 2 (1! 

“ Under whom they or any of them claim." — In order to estop 
party in a subsequent suit by tho decision in a fonnor suit against nnothc 
party on tho ground that tho former claims under tho latter, it must b 
shown that tho party in former suit represented tho interest claimed in th 
latter suit. A party represents all interests owned by him at tho time c 
too action as also interest belonging to olherB wbich are subordinnlo to his 
A decision against him will bind interest acquired from him subsequent) 
and all subordinate interest represented by him whensoever acquired 
ror tho purposes of re# judicafa, tho ground of privity is property an 

P®^onaj relation, Tliough tho words “ under whom they or on 
01 them claim ** ore wide, there seems to bd no difficulty in tho way o 
so as to bind the party to tiio subsequent aui 
oy tuo decision in the former suit only’ in respect o! interests roprosontoi 
oy the party to tho former suit ot tho time of tho suit. Other interests 
nil which ho hod parted beforo the suit and which ho had ceased t 
represent, could not properly bo tho subject of adjudication in tho suit 
8 regards the interests, represented, however, it’ does not matter whotlic 
I cy vested in tho privy before or after tho former suit. Tho test ii 
netlier the interest is ropresonted and if it bo possible that tho parti 
^sents m tho suit an interest already vested in somo ono olso tha 
459^^ ™ Seshappaya v. Vcnl;olarawa, 5 M. L. T. 87; 83 M 


** under whom they claim *' oro very wide nnr 

T>ivviinB persona who dispute tho oxistonco of o trust and aro mad« 
U j! ilfaHohari v. Md. leviail, 8 A 


a parlv contemplates a case where n party derives title from 

•pK* ^ ° J, ? previous litigation subsequent to tho previous litigation, 
derived n rn ® section to suggest that whero tho plaintiff line 

8bould to tho previous litigation, the subsequent soil 

*>n T 'in. ^ conscqucuco of being dismissed; Sxircndra Dijcndra, 
23 G. L. 5. 216. 


privies fnTi, claim under tho parties to tho former suit are called 
rive rclfttinn parties. Tho term “ privily “ denotes mutual or succes- 

cf privies* ^ same rights of property. There are different classes 

(2) privies i estate, such as donor and donee, lessor and lessee; 

aa executor j ancestor; privies in representation, 

of privilv i« manager of joint Hindu family, Tho ground 

8 A. 8211 not personal relation (Sitarom v Amir lieyurti. 

bo betneok the principle of ret judicata applicable, there must 

f?“riie3 in tlio earlier and later suit some privity of estate, 
(Silorart a'; 40 H. 070t 18 Bom. B. l\ 757. 80 I C -f-ia. 


anv**hten!iV ® A* 821, 838, folM.). A person who ocquitvs 

cession or f »ubjoct-m otter of the suit chlier by ««'>- 


inheritance, »ue- 


clnhua t?n *’*■ holds proncrti subordinnlely, is a person who 
«ndvr the p.-irtics to tlic fonner suit. In other words, n person 


162 


CODE OF CIVIL PROCEDURE 


[ Sec. n. 


in section 91 : (2) where persons litigate bona fide in respect o{ a private 
right claimed in common for themselves and others, as for inetance, 
where the inhabitants of a village claim right of pasturage or a right to 
take water from a well or tank, etc. This clause has been fully explained 
in 6 C. 49. The most important elements in clause (2) are: — (o) that 
the persons named in the record of the former suit must claim the right 
m common for themselves and others who are not expressly named in 
the record; (b) that the persons not expressly named in the record ot 
the suit must he inferested in such right. These elements ore however 
not necessary where suit is brought in respect of a public right in which 
the requirements mentioned in sec. 91 are to be complied with. Clause 
(1) of this explanation has no application where the procedu''e prescribed 
by section 91 is not followed; nor clause (2) has application where the 
procedure prescribed by Or, I, r, 8 of the C. P. Code, 1908 is not follow- 
ed, and the consequence is, that the judgment in the former suit would 
not bind the persons whose names are not on the record. The following 
cases will illustrate the meaning of the second clause. 

Private Rights Claimed in Common with Others Interested. —This cx' 
planation only applies to cases where several diSerent persons claim a® 
easement or other right under one common title as, for instance, where 
the inhabitants of a village claim by custom a right of pasturage ov« 
the same tract of land, or to take water from the same spring or well.— 
Kalishunkur v. Gopol Chunder, 6 O. 49; 6 C. R. 543. See also 
Thanakoti v. Afunioppa, 8 M. 496. 

A right to relief can be said to be “ claimed in common iwder 
Explanation VI, s. 11, only as between parties who would be ^ 

by such relief if granted and who have such an interest in the relief claim 
that they could join as co-plaintiSs under Or. I. tr. 1, 4 (a), 
cannot he maintained by one person on behalf of others stanamg Kgf 
some relation with him in the subject of the action, unless the 
sought by him is beneficial to those whom he seeks to represent 
such others are necessarily interested in the relief sought. — Somasw” 
Jfurai V. Kalandaivdu, 28 M. 457, E. B.(3 M. 217, 7 B, L. R- 
and 18 G. 862 followed; 14 M. 324 overruled; 18 M. 16 not followed}. 

In the case of Hindu family where all have rights, it is 
to allow each member of the family to litigate the same {,nDg 

over again, and each infant to wait till he comes of age and jj 
an action, or bring an action by his guardian before; and ® « p, 
these cases, therefore, the Court looks to Expl. VI of s. 11 of 
Code to see whether or not the leading member of the family 
acting either on behalf of minors in their interest, or if they j' R. 
with the ossent of the majors; Lingangowda v. Basangowda, A- 
1027 P. C. 66 (A. I. R. 1925 P. C. 272 re/d.). 

Explanation VI to s. 11 of the Code is not confined to 
which the prior suit was brought wth the permission of the 
Or. 1, r. 8, C. P. Code. The explanation docs not become 
bccauBO the prior suit was for the establishment of the pi amt w 
dual right in addition to the right claimed by him in common to * ^ 

and others in so far as his claim in respect of the latter right is cone 
Tlio fact that one of Iho plaintiffs in the subsequent suit was not s r 
to the prior suit and was allowed to como in as a co-plaintlff by 
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The fcarnam in a certain mitta sued to recover certain land os part of 
the mt>o«i property attached to his office. It appeared that the plaintiff's 
father and predecessor in office hod brought a suit for the same land, and 
his suit had been dismissed. Held, that the plaintiff’s claim was res judi- 
cafo. — Venkayija v. Suramma, 12 M. 236. 

The words “ legal representatives ” have been defined in clause 2 (11)- 

“ Under whom they or any of them claim." — In order to estop a 
party in a subsequent suit by the decision in a former suit against another 
party on the ground that the former claims under the latter, it must bo 
shown that the party in former suit represented the interest claimed in the 
latter suit. A party represents all interests owned by him at the time of 
the action as also interest belonging to others which are subordinate to his. 
A decision against him will bind interest acquired from him subsequently 
and all subordinate interest represented by him whensoever acquired. 
For the purposes of res judicata, the ground of privity is property and 
not personal relation. Though the words “ under whom they or any 
of them claim ’’ are wide, there seems to be no difficulty in the way of 
restricting them, so as to bind the party to the subsequent suit 
by the decision in the former suit only in respect of interests represented 
by the party to the former suit at the time of the suit. Other interests, 
with which he had parted before the suit and which he had ceased to 
represent, could not properly be the subject of adjudication in the suit. 
As regards the interests. represented, however, it* does not matter whether 
they vested in the privy before or after the former suit. The test is 
whether the interest is represented and if it he possible that the party 
represents in the suit an interest already vested in some one else that 
45^^^ ’w^ill'be privy; Seshappaya v. Venhatarama, 5 M. L. T. 37; 83 M. 

The words " parties under whom they claim ” are very wide and 
they include persons who dispute the existence of a trust and are made 
parties under sec. 92 of the Cods of 1908; Manohari v. Md, lemail, 8 A. 
L. J. 890. 

This section contemplates a case where a party derives title from 
a party to the previous litigation subsequent to the previous litigation, 
lucre 18 nothing in the section to suggest that where the plaintiff has 
title subsequent to the previous litigation, the subsequent suit 
^ould involve the consequence of being dismissed; Surendra Dijendra, 
29 I- C. 464 : 23 C. L. J. 216. 

Persons who claim under the parties to the former suit are called 
privies to those parties. The term " privity ’’ denotes mutual or succes* 
sive mlationship to the same rights of property. There are different classes 
^1) privies in estate, such as donor and donee, lessor and lessee; 
(-) privies m blood, qs heir and ancestor; (3) privies in representation, 
as executor, administrator, manager of joint Hindu family. The ground 
ol privity is property and not personal relation (Sitaram v. Amir 13egum, 
8 A. 824). To make the principle of res judicata applicable, there must 
bo between the parties in the earlier and later suit some privity of estate; 
liamcltandra v. .Ua».opa, 40 B. 070: 18 Bom. L. R. 757: 80 I. C. 443; 
(Sifaram v. Hmir Brgam, 8 A. 324, 333, folld.). A person «lio acquires 
any interest in the subject-matter of the suit cither by inheritance, sue. 
cession or tmii'^fer, or %\bo liolds propertj sul>ortlinnteIy, is a person who 
claims under the parties to tlie former suit. In other words, a person 



162 


CODE OF CIVIL PROCEDURE 


I See. 11. 

in section 91 : (2) where persons litigate 6ona fide in respect of a private 
right claimed in common for themselves and others, as for instance, 
where the inhabitants of a village claim right of pasturage or a right to 
take water from a well or tank, etc. This clause has been fully explained 
in 6 0. 49. The most important elements in clause (2) are:— (a) that 
the persons named in the record of the former suit must claim the right 
in common for themselves and others who are not expressly named in 
the record; (b) that the persons not expressly named in the record ot 
the suit must be interested in such right. These elements are however 
not necessary where suit is brought in respect of a public right in which 
the requirements mentioned in sec. 91 are to be complied with. Clause 
(1) of this explanation has no application where the procedu-e prescribed 
by section 91 is not followed; nor clause (2) has application where the 
procedure prescribed by Or. I, r. 8 of the C. P. Code, 1908 is not follow- 
ed, and the consequence is, that the judgment in the former suit would 
not bind the persons whose names are not on the record. The following 
cases will illustrate the meaning of the second clause. 

Private Rights Claimed in Common with Others Interested.— This ex- 
planation only applies to cases where several different persons claim an 
easement or other right under one common title as, for instance, where 
the inhabitants of a village claim by custom a right of pasturage over 
the same tract of land, or to take water from the same spring or weii.— 
Kalishunhur v. Qopdl Chunder, 6 0. 49; 6 C, L. R. 548. See a o 
ThanaTioti v. Mnniappa, 8 M. 496, 

A right to relief can be said to be *' claimed in common 
Explanation VI, b. 11, only as between parties who would be 
by such relief if granted and who have such an interest in the relief claim 
that they could join as co-plaintiffs under Or. I. rr. 1, 4 (a). " 

cannot be maintained by one person on behalf of otherB standing 
same relation with him in the subject of the action, unleaa 
sought by him is beneficial to those whom he seeks to represent 
such others are necessarily interested in the relief sought, — Somat^ 
Murai v. Kalandaiuelu. 28 M. 457, F. B.(3 M. 217, 7 B. L. B- Ap- 
and 18 C. 852 followed; 14 M. 324 orerruled; 18 M. 16 not followed)- 

In the case of Hindu family where all have rights, it 
to allow each member of the family to litigate the same 
over again, and each infant to wait till he comes of ago and ij cf 
an action, or bring an action by his guardian before; and ^ ^ p. 
these cases, therefore, the Court looks to Expl. VI of s. 11 of tbo 
Code to see whether or not the leading member of the family 
acting cither on behalf of minors in their interest, or if they R, 

with the assent of the majors; Lingangowda v. Basangotoda, A- 
1927 P. C. 66 (A. I. R. 1925 P. C. 272 refd.). 

Explanation VI to s. 11 of the Code is not confined 
which the prior suit w’as brought with the permission of the 
Or. I, r. B, C._ P. Code. The explanation does not become 
bccauRO the prior suit was for the establishment of the plain.— , 
dual right in addition to the right claimed by him in common to 
and others in so far as his claim in respect of the latter right m con 
The fact that one of the plaintiffs In the subseguont suit W'as 
to ino prior suit and was allowed to come in as a co-plaintiff by 


to case* 
Court 
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The priDciplo of res judicata has no oppli cation in a dispute between 
parties all of whom claim under the person in whoso favour the decision 
m the previous suit was given. In other words, if all the parties in the 
subsequent suit claim under one and the same party in the former suit, 
the principle of rca judicata will not apply; Aaghar i?caa v. Mahomed 
Mehdi, 30 C. 650 P. C. : 7 C. W. N. 482. 

The plea of res judicata will not prevail if tho title under which the 
parties m the subsequent suit claim, had arisen subsequently to tho com* 
mencement of the former suit. Where the title arose before tho com- 
mencement of tho former suit, then the plea of res judicata will prevail; 
Bee Joy Chandra v. Sreenath, 32 C. 357; Niauuah v. Nazir, 15 A. 108; 
Abdul Ali V. Mialiham, 35 B. 297 : 13 B. L. B, 268; Oovind v. Srimant, 
86 B. 189: 14 Bom. L. R. 9. and Ma. U. v. Mg, L. V. Oalc, 32 I. C. 610: 
9 Bur. L. T. 88. 

Where a property claimed in the subsequent suit had been specifically 
awarded to plaintiff’s predecessor by the decree of the former suit, and 
if that decree were not time-barred, possession of the property could 
have been obtained by plaintiff as his representative in execution of that 
decree; and the fact that the execution of the former decree had been 
time-barred, and possession could no longer be obtained imder it, does 
not confer a fresh right to sue for the same estate or any part of it. — 
ohtvttlingaya v Nagalingaya, 4 B. 247. 

A privity exists between an execution creditor and a purchaser at 
a Court sale. Therefore, when a plea of res judicata is available to a 
decree-holder, it is likewise available to the auction -purchaser as his repre- 
sentative; Krisknabhupati v. Vikrama, 18 M. 13 (20 C. 296 P. C., (fold.). 

. . ^ lessee is not bound by tho result of a suit against his landlord insti- 
tuted after the lease and to which the lessee was not made a party; Anak- 
^ran -Pufbmwalappil v. Thiyan Thavana, 41 M. L. J. 892 : (1921) M. W. 

079: (8 A. 324; 82 C. 357; 35 B. 297; 45 B. 679 referred to). 

f ‘^'^‘^tion-purchaser derives his title by operation of law adversely 

o the judgment-debtor; ho cannot be put on the same footing as tho 
itle of a mortgagee or of n person claiming under a voluntary alienation, 
iieretore, auction-purchaser is not the representative of the judgment- 
fhe meaning of this section; Lala Parbhu Lai v. Mylne, 14 
iri P T 236; ref. to in 33 B. 311; 24 C. 62 P. B.; 85 C. 877; 

Ti ^50; 30 A. I. P. C.; 12 G. W. N. 74; Narayan v. Umbar, 85 

p’ 307: 10 I. C. 913; Chandi Dayal v. Ratanlal, 14 

O- C. 89; 10 I. C. 722. 

An auction-purchaser of on entire estate at a sale for arrears of 
does not claim under the defaulting proprietor; Kamta Prashad 
V. Abdul Jamir, 8 C. W. N. 676; refd. to in 9 C, W. N. 883. Sec also 
Uadadlior v. Badha Cbarun, 84 C. 868. A decree for rent obtained by 
a proprietor of a revenue paying estate against n tenant is not res judicata 
m a suit for rent by a purchaser of the estate at a revenue sale ns the 
purchaser does not claim under tho cx-proprictor under s. 11, C. P. C.; 
Nalul Chandra v. Shoshii Charan, 24 C. W. N. 899: 50 I. C. 390. 

Dismissal of a former suit brought’ by tljo judgment -debt or under 
Or. XXI, r. 63, to establish tho title of his judgment-debtor to make the 
property liable in execution of his decree, docs not bar fl subsequent i ’ 
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. When’ 'a suit’ was brought against certain wrong*doora in their indivi- 
dual capacity relating to a public property, the suit is not of a representa- 
tive character, and its decision does not operate as res judicata and does 
not bind for all time either the property or the community interested 
therein. Sadagopa- Chariar v. J2ama Rao, 30 M. 185, P. C. : 11 C. W. N. 
685 : 5 C. L. J. 566 : 17 M. L. J. 240 : 9 Bom. L. R. 663 : A L. J. 833. 

' Where in a suit brought by two persons as members of the public for 
a declaration that certain property was wakf and it was held that the 
property was not wakf, a subsequent suit for similar purpose by other 
members of the public as such is barred by res judicata; Md. Amir v. 
Su7nitra, 36 A. 424; 12 A. L. J. 643: 24 I. C. 97; Ramchand v. Md 
Baksh, 21 A. L. J. 882. 

The difficulty in identifying the parties in the previous suit as,, the 
predecessors-in- title of the parties to the present suit is, no bar to the 
application of the doctrine of res judicata, for in both cases the whole 
body of proprietors w'as involved, and in the absence of fraud or collusion, 
the decision must be presumed to be inter partes; Pirthi v. Pattan Rem, 
18 P. L. R. 1914 : 21 I C. 972 : 19 P. W. R. 1914. 

This explanation would not make a judgment obtained in a suit 
against one co-sharer binding on another co-sharer no party lo such suit, 
in respect of the rights enjoyed in common by such co-sharer m -their 
common property. — Hazir Qazi y. Sonamonee, 6 C. 31; C. L. R- 
Bee, however, Moti Lai v. Nn’penidra Nath, 2 C. W. N. 172. 

A decree obtained against the managing members of a joint Hindu 
family binds all the other members of the joint family whether they arc 
impleaded or not; Jirjodhan v. Madan, 62 I. C. 610. 

Where in a suit by the plaintiff for the declaration of a public 
way, alleging special damage, it appeared that a previous suit for a 
declaration had been dismissed on the ground that the plaint did n^ 
close ’any cause of action, there being no allegation that plaintiff n 
suffered special damage, but in dismissing the suit the Court hod 
stated that the. plaintiff was not debarred from bringing a fresh su 
properly framed. Held, that the second suit was not barred by re* 
caia; Harihardas v. Chandra Kumar, 23 C. W. N. 91 : 49 I. C. 79. 

B. the managing member of a joint Hindu family had brought ft suit 
against certain persons in respect of a house belonging to the joint 
In the plaint however ho did not say that he sued in his capacity ^ 
managing member. J, another member of the joint family, was j 
pro forma defendant. The suit was dismissed on the merits. 
instituted the present suit in respect of the same house against th®,®*' . 
dfifemlnnts and on the same cause of action. It was admitted by J ' 
present suit, that B had brought the first suit in his capacity as 
of the joint family and with the full knowledge and express consent 0‘ ' 
Held, that the suit was barred by the rule of res judicata; Chaube ha 
iVon V. Chaube Jagannath, 18 A. L. J. 320; 55 I. 0. 840: 42 A. 859. 

In an action to recover fees claimed for sen'ices ns an hereditary pr'*'®*' 
It nppenrwl that the deceased brother of the plaintiff had rccoyeiyd juftr' 
roent against one of the defendants and others in an action for similftf ‘ 
H«*W, tliat the former judgment was not conolusivo in favour of the pifl'h* 
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For the decision in a suit to operate as rci judicata between co-defend- 
ants therein, it is necessary; (1) that there should bo active controversy 
between the co-defendants and (2) that an adjudication inter se between 
the co-defendants should bo necessary to give the oppropriato relief to the 
plaintiff; Sankara Mahalinga Chctti v. Muthu Lakshmi, 83 M. L. J. 740: 
43 I. C. 860; Jassa v. Rangi Lai, 17 A. L. J. 225: 49 I. C. 808; Shwe 
Tha U V. Hla Rhi, 8 Bur. L. T. 160; 30 I. C. 604; Manjeswar Krishnayya 
V. Vasudeva Mallaya, 7 L. W. 104; 40 I. C. 826; Nandlal v, Uaresh 
Chandra, 2 Pat. L. W. 108: 41 I. C. 468. 

^ In a suit for money, where all the defendants denied the claim of the 
plaintiff, the Court decreed the suit agoinst some and held others not liable. 
In a suit for contribution by those who paid against the others, held that the 
previous decision was not res judicata. To constitute res judicata between 
co-defendants three things are necessary : (1) that there should be a con- 
flict of interest between them, (2) that it should be necessary to decide on 
that conflict in order to give to the plaintiff the rchef appropriate to the 
suit and (3) that the judgment should contain a decision of tho question 
raised as between co-defendants. Courts are generally unnilling to extend 
the doctrine of res judicata to co-defendants and where it has been applied 
to co-defendants, it has been applied with great caution; Jadab Chandra 
y. Kaliaah Chandra, 21 C. W. N. 693: 25 C. L. J. 822; 34 I. C. 929 
{Cottingham v. Earl of Shrewsbury, 3 Hare 627: 36 C. 193; 40 B. 210 
refd. to); Prasanna Kuniar v. Kuladhar, 57 I. C. 252; Rajendra Kumar 
V. Bijicarup Dey, 35 C. L. J. 173 (31 C. 95; 25 C- L. J. 322 refd. to); 
nonya Ramaawami Iyer v. Ponnuswami, (1922) M. W. N. 526: 31 M. 
B. T. 370. • \ J 

, ^ J'l^gnient m a previous suit is not res judicata as between co- 

aefendants, unless there was a conflict of interest between them and the 
judgment determines the real rights and obligations of the defendants 
■” previous j'udgment is not res judicata w'hen the plaintiff 

m the subsequent suit was only a nominal party in the prior suit. — Balam- 
bftof V. Narayanbhat, 25 B. 74. See 8 A. 91 : and 18 M. 374; Mehra v. 
Ucw Duffo ilfol, 2 L. 88; 3 L. L. J. 223: 62 I. C. 665 (12 C 680: 25 
B- 74 relied on); Gangaram v, Vasudeo, 47 B. 534: 25 Bom. L. B. 268; 

. Musst. Bhopi, 71 I.C. 481 : 1923 L. 186; Mahomed Ahmed 

' . ZakuT Ahmed, 44 A. 334 : 20 A. I». J. 193. See also Chajju v. Umrao 
*/«!//», 22 A. 886; il/agniroHt v. Mchdi Hossein, 31 G. 95; 8 C. W. N. 80; 
!«««/ Salifb V. Durgi, 30 IM. 447; 17 M. L. J. 260; Kandiyil Cheriya v. 
MA *r.^***”*^”” Caheuf, 29 M. 515; Gurdeo Singh v. ChandriJeah Singh, 

J I ^ Ghurphehni v. Purmeshar, 5 0. L. J. 653; 

g lore Rath v. Kaniini Devi, 11 C. L. J. 461 (all the cases reviewed); 
ifanjanalham v. Lahshumulu, 25 M. L, J. 379; 14 JI. L. T. 189; 21 I. 

V. A/u5«f. Budhi, 157 P. W. B. 1912: 188 P. L. B. 1912; 

16 I. C. 80; BccidiBa v. Nathu, 56 P. B. 1912: 251 
i- L. B. 1912: 15 I. C. 930; Detca Sinoh v. Gohal, 3 L. L. J. 295; Oangu 

Hari Singh, 63 I. C. 735. 

. To constitute res judicata, it is not neccssarj’ how’ a party was described 
ju the former suit, but what part he tooh in the litigation. If not only 
helping the defendant, ho himself actively contested the claim of the 
then plaintiff, though ho was merely described as a pro-forma' defendant, 
he cannot escape the effect of an adverse decision, vvhiclt he unsuccessfully 
resisted; Jfolirndra v. Sliamturinriiu, 21 C. L. J. 157 (14 13. 170, 408 
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• This explanation is to be read with Or. I. r. 8, and the cases noted 
thereunder slfould be consulted. 

Condition (8) — “ Litigating under the same title.” — The expression 
means that the ihsputed title between the two parties must be the same 
in both cases — Where in a subsequent suit, the parties are not litigating 
under the same title, the decision in a previous suit is not res judicata. The 
words do not refer to the identity of the ground of action but mean that the 
question must have been raised' and decided on the same right. (See Ah 
Moidin V. iConi6i, 5 M. 239). The phrase same title means, (1) the same 
capacity, as also (2) the same common right. For instance,^ a previous dew* 
sion against a person suing in one capacity will not debar him from suing m 
another distinct capacity. So also, a decision in a previous suit in which 
the plaintiff sued to recover certain property under the will of her deceased 
husband, will not bar her subsequent suit to recover a share of the same 
property by right of heirship to her husband, because the first suit was 
based upon one title and the second suit upon a distinct and separate title- 
It is the identity of title and not the identity of the subject matter of the 
Buit on which the doctrine of res judicata is based. If the suBject matters oj 
the two suits are different, but the title is identical, then the principle ol 
res judicata will apply. The section simply says ” litigating under the 
same title," it does not say anything about the subject matter of the smt, 
See Pundit Ram v. Sham Chand, 5 I. C. 278; Chandi Prasad v. Makendra 
Singh, 24 A. 112. The meaning of the phrase " litigating under the sai^ 
title " has not been defined with precision in any decision, as will appeal 
from the observations of Jenkins, C. J. in Surjya Kanto v. Fani Bhutan, 
18 C. W. N. 888, p. 889. The following illustrations, however, wiU expls 
the meaning of the expression. 

Where, in a subsequent suit, the parties are not litigating i^der the 
same title, the decision passed in a previous suit is not res judicoia. 
order that the rule of res itidicato may apply, the disputed title 
the two parties must be the same in both cases; Qanesh Dat v. * 
14 I. 0. 12. 

The dismissal of a former suit brought by A's father In* 

brother's widow on the ground that the brothers were separate, 
bar a subsequent suit brought by A as next heh to his uncle, to set a 
an alienation made by his aunt, inasmuch as A in the subsequent b 
did not claim the property under a title derived from his father, 
an heir - to bis uncle; Ruder Narain v. Run Kuar, 1 A, 734. See a 
Kura V. Madho, 68 P. R. 1916: 161 P. W. R. 1016: 81 L C. 169- 

Estoppel by judgment cannot be avoided by suing on a 
on a ground ol relief which might have been, but was not raised m t 
former suit, if such claim or ground arises out of or depends upon the Bfl® 
right or title ns that which was directly in question in the former • 
Parambalh v. Puthengatil, 28 M. 406. 

Certain persons alleging thomselves to be trustees of a temple and 
properly sued to evict the founder’s sou from the premises, the suit w 
dismissed on the ground of limitation. Subsequently they brought a » 
against tho sarno defendant, alleging that ho had refused to perform i 
trusts; held, that tho suit was not barred by res judicata; Lahthmandat 
Jugalkithore^ 22 B. 216. 
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An Rsstgnec Is not cclnjipod bv judgment ngriinst his nsslgnor 'in ft 
suit by or ngainsl t!ie ns^ipnnr nlone. instituted niter the nsslgnment was 
made though, if the judgment hnd preceded tlio nssignment, tho case 
would have bejn different . — Surpram yianrari v Darhamdeo Penad, 1 
C. L. J. 337, n. 345. 5ef nUo Joy Chandra v. Snnath, 1 C. L. J. 23: 
32 C. 857. 


A decision obtained ngainst tlic mortgagee nlone in respect of n 
question ns to the proprietary* title is not binding on the mortgagor; 
Khunnu Singh r. Abhat Dandi’Dibi, 5 0. L. J. 121; 45 I C. 810. 


Mortgage cxecutcfl during the pendency of suit in which mortgagor's 
title to the property is in question, is subject to the result of the suit. If 
the suit is decided against the mortgagor, nny subsequent suit by the 
mortgagee on tho basis of tho mortgage would bo barred ns ret judicata; 
A’ofpati Kaur v. Ilajdhari, 13 I. C. 014. 


Plaintiff purchased a plot of land previously mortgaged to defendant 
and obtained n decree for redemption. In execution of the decree, on 
defendant's objection it was decided tlmt plnintifl lind purchnsod plot A 
only. In a subsequent suit for possession of plot S on tho strength of the 
same sale, held that the suit was barred hy rc« ludicafa; Dobra Qajadhar 
T. Girdhari Lai, 10 I. C. 453. 


Decree against Hlnda Widow Whan Binds the Reversionary Heirs. 
~A decree fairly and properly obtained in a contested imd bona fide litiga- 
tion against a Hindu widow is binding by way of ret judicafa against 
all who in tho order of succession enmo after her; Kaiama Natchiar v. 
«a;a of Sivagunga, 9 JI. I. A. 530; Nagender Chundcr v. Sm. Kaminee, 
H M. I. A. 241; floifcantu v. Rai Jadav, 43 B. 809: 21 Bom. L. R. 837: 
^1. C. 1G4; Promaffto Nath v. Bhuhan Mohan, 25 C. W. N. 585; 33 
XT r- ’ Prasad Singh v. S/icopar^ash, 19 A. L. J. 749, F. B.; 

Wacfttfcolai V. Aiya Kannu, 43 ‘M. L. J. 95: (1922) M. W. N; 418: (43 
. 869, referred to.) Mohendra v. Shamsunnissa, 21 C. L. J. 157; Sanf 
Kumar v. Deo Narain, 8 A. 865; SachH v. Budhna Khar, 8 A. 429. See 
also Nand Kumar v. Itadha Kuari, 1 A. 282; Hari Nath v. Mothur 
Mohun, 21 C. 8 (P. C.) and TiJea Ban v. Shama Charan, 20 A. 42; Pertah 
waram v. Tn'foJci Nath, 11 C. 186, P. 0. (0 M. I. A. 539, followed). 
Warmcnoji Noram v. Ram Prosad, 6 C. L. J. 462; Boy Badha Kishen 
n’ Rail, 0 C. L. J. 400; Subbammal v, Anudaiyammal, 80 M. 

d; Afadon Mohan v. Ahbaryar Khari, 28 A. 241; 2 A. L. J. 843; Lilabafi 
iisrain y. Bijhnu Chobew, 6 C. L. J, 621; BhajTarafhi v. Baleshur, 17 
V- N. 877: 19 C. L. J. 155: 41 C. 69: 19 I. C. 686; Dunichand v. 
i«n.an 44 P. L. R. 1018: 82 P. \V. R. 1918: 43 I. C. 623; Ohelabhai 
V. aai Javer, 37 B, 172: 14 Bom. L. R, 1142: Musst, Dhan Deir v. Gian 
f P- 49 I. C. 177; Sheshrao v. Maroti, 65 I. C. 407; 

niQ. Singh, 40 A. 593: 23 G. W. N. 320: 28 C. B. J. 

n.,;.- if- J- 597: 48 1. C. 553: 40 I. A. 168 (P. C.); Bamasanta v. 
Oajt. 43 B. 249; 20 Bom. L. R.'947 : 48 I. 0. 125. 

t‘®^crsioners after tho death of ft Hindu widow is not 
judicata by the dismissal of a former suit brought by the 
D . tho estate -^Chuhlcun Lai v. Lalit Mohun, 20 0. 900. See 
p Jiban JCn’thno, 25 C. 285; BajalaUshmi v. Kafyayant, 

T^: tJobmd V. Khunni Lai, 29 A. 487; Mahadci v. Baldeo, 80 A. 

^eram v. Veerbai, 5 Bom. L. R. 885; Kailash v. Oirija, 80 0. 025; 
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becomes immaterial, and the second suit would be barred by res fudiVafa; 
Oobind Ghunder x. Taruch Ghunder, 3 C. 145, F. B. : 1 C. L. R. 35; 
followed in Sundhya Mala v. Dabi Ghum, 6 C. 715 : 9 0. L. R. 216. 

■Where in a former suit, a party disputed a will on the ground that 
the properties willed belonged to the undivided Hindu family, which was 
found against him, a subsequent suit in w'hich he seeks a declaration that 
the will gave only a life estate to the widow, and that he was the rever- 
sioner, is not barred by res judicata; Dhanapalu v. Anantba, 24 M. L. J. 
418: 13 M. L. T. 305. 

A reversioner by first suing to ilenouuce a jiioitgage by the widow of 
her husband’s immoveable property is not precluded from maintaining 
another suit ou the ground that as her representative he is entitled to 
redeem the property. The principle of res judicata does not bar him 
from so doing; Shatii Singh x. Gatuati, 52 P. L. R. 1917; 172 P. W. K. 
1916; 37 I. C. 447 (14G P. R. 1894; 4 P. R. 1903 diafd.). 

Plaintiff brought a suit for possession of certain property basing lua 
claim on a gift of the property by his grandmother to his mother. The 
suit was dismissed. He then brought a suit for possession of certain other 
property as heir of his mother. Held, that ’ the suit was not barred by 
res judicata; B/io^iaon8a v. Maroti, 43 I. C. 395. 

The plaintiff sued the defendant for rent on the ground of a tenancy. 
It was found that the plaintiff had taken a mortgage and then let the 
property to defendant. The Court dismissed the suit ou the preliminary 
ground that an earlier suit by the plaintiff for the recovery of the mortgage 
money had been dismissed as time barred: Held, that the plaintiffs 
right to recover rent was based on a contract made by him subsequent to 
the mortgage in his favour and that therefore the mere dismissal of me 
previous suit for the mortgage money could not debar him from claiming 
rent; Sola Khar Mai v. Ali Baksh, 50 I. C. 765. 

• Where a person sued as guardian ad litem of a minor claimant to 
certain property and subsequently set up a title by heirship to tbo saiiie 
property. Held, that the second suit on personal capacity was not barred, 
Oanga Ram v. Narain Das, 1 P. R. 1914: 118 P. L. R. 1914: 22 I. C. 9oo. 

A decision in a previous suit cannot operate as res judicata in ^ 
quent suit if the plaintiff was not litigating in the previous suit under the 
same title on the strength of ivliich he has brought the present suit, 
Saiiluddirt v. Hire Lai, 12 A L. J. 619: 24 T. G. 25. 

Dismissal of suit under s 9 of the Specific Relief Act is only conclu- 
sivo as to possession of 0 months prior to tlie suit and does not preclude 
the plaintiff from recovering property in a regular suit, on tbo ground oi 
prior possession without title; Ganaji v. Dhan Singh, 11 N- L. R* 

I. C. 297. 

Condition (4) — ** In a Court competent to try such subsequent suH 
or the suit In which such Issue has been subsequently raised.”— Expl»' 
nation II.— The moaning of the above passage in the bod^ oi 
the Boclion is, that in onlor to OBtablish the pica of. ten judicata, 
the Court which decided the former suit must have jurisdiction 
to try the subsomient suit with reference to the value and the 
subject-matter of the suit; in other words, the former decision to bo rr» 
judtiita tuu«t ba\c been passed by a Court wliieb bad jurisdictfoo uot onv 
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A Hindu Tndnw nnd Iht non, tlir ll>on prcuumptlvo heir to properly 
claimed by the nidnw, oblnined a decree npninal a more remote rover* 
Eioncr. The aon predeeeaaed Ina mother, and the said remote roversioner 
became the next re^-orpionary heir. Held, in a atiit for possession bv 
biro, that the decree in the prevjoua suit did not operate ns Te$ fudt^ 
cafa. — Ham Chunder v Ilan Ditn, P C. 40.1: ref. to in 00 A. 1 P. C. : 

12 C. W. N. 74; 2,''. H 120; 10 C 225: 0 C. W. N. 207. 

Compromise Decree and Award Aftalnst Widow, How Far Blndln}{ on 
RcTCTsIoners. — Where a decree i» fnirh obtained npainst the widoav 
through compromise, it is binding on the reversioners if the compromise 
was for the benefit of the estate and not for the personal advantage of 
the a'idow. In rcganl to a decree obtained against n widow ns the 
result of arbitration proceedings to nbicb aho agreed, a decree following 
an award, where the arid I rat ion has been regularly nnd properly held 
nnd when the case ban been properly fought out, ought to be just as 

efficacious as whore there has been no such submission. As n general 

rule the principle applicable to n case decided after -a fair contest in 
ordinal^' bona fide litigation would apply to decrees following an award 
m arbitration proceedings; Dha'n Dier v. Qianchand, 0 P. R. 

1019: 49 I. C. 117; Antril Narot/an v. Oaya Bingh, 45 C. 690; 22 C. 
W. N. 409: 27 C. L J. 200: 84 Sf. L. J. 298: 10 A. L. J. 265: 20 
Bom. L. B. 5.JG: 44 1. C. 408: 45 I. A. 85 P. C. 

As to effect of compromise by a Hindu widow or daughter, see the 
caws noted under Or. XXIII, r. 8, under the heading *' compromise by 
a Hindu widow and daughter.” 

pecree Against Shebalt When Binding Upon His Successors. — When 
a suit is instituted in tho name of an idol by the Bhebait, the idol must 
be regarded as a party to tho suit, and not tho individual Bhebait, who 
merely represents it. Tho decision in a suit brought by one thebatt is 
XT on a succeeding sbebaif. — TuhidaB v. Bejoy KtBhore, , 0 C. W. 
n’ • same principlo applies to executors or administrators. — 

Bai Meherbai v. Magan Chand, 29 B. 00. 

A decree against tho head of a muff is binding on his successor. — 
Manntkha VoBaha v. Bala GopaI/:n*»bna, 29 M. 553: 16 M. L. J. 415 
(9 M. 80 followed). 

A decree against former sbebatf is binding upon the succeeding sbebaif . 
*~Goro Chand v. Mahhan Lai, 11 C. W. N. 489: 6 G. L. J. 404. Jharula 
Ua* V. Jaiandbar, 39 C. 887, see Prosunno Kumari v. GoZab Chand, 14 
Atom. jj. B. 450 P. C. : 23 W. R. 253; ^fahaTanee Bhibeswaree v. Matkoo- 
ft*/? T 270, p 275; Lilabati Miaram v. Bishun Ghobey, 

Sr ^21; Pramada v. Puma. 7 C. L J. 514: 12 C. W. N. 650: 

as O. 691 and Banjit Singh v. Basanto Kumar. 12,0. W. N. ,739; 9 
T Nagendra Nath v. Prabal Chandra, 17 C. W. N. 964; 18 

J- C. 394. 

Binding Character of Decree Against Manager of Joint Hfndn Family. — 
In the absence of fraud or collusion, a decree by 'or against the 
manager of a joint Hindu family, as representative of the other members 
in respect of a right claimed in common for all persons, is binding upon 
all the members of tho family. — Gan Bavant >. Narayan Dhond, 7 B. 
467; Narayan Oop v. Pandurany, 5 B. 685. See also Khub Chand v. 
Norain, 8 A. 812; Hari VHhal v. Jairam Vtthal, 14 B. 697; xlaufaf Bam v 
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I, C. 932; Pedda Jiyangar v. Mahant of Tirupaihi, 21 M. L J. 730: 10 M. 
L. T. 133: 2 M. W. N. 202:, 11 I. C. 176. 

Previous suit in Munsif’s Comt for rent and for compensation for 
breach of contract, when that Court had no jurisdiction to try rent suit. 
Held, that the former decision was res judicata so far. as compensation was 
concerned in a subsequent suit for rent and compensation; Bishnu Priya 
V. B/ia 6 a Sundari, 28 C. 318. 

Where a claim is investigated under Or. XXI, r. 99, of the C. P. Code, 
1908, by a Court of inferior jurisdiction in respect of property the value of 
which exceeds the pecuniary limit of its jurisdiction, the decision will not 
operate as res judicata in a subsequent title suit; Kadambini v. Boyaram, 
11 C. L. J. 478. 

A Decision in a Former Suit may Operate as Res Judicata though 
Plaintiff Instltues the Subsequent Suit in a Court of Superior Jurisdiction 
by Joining New Causes of Action. — A plaintiff cannot evade the provisions 
of the C. P. Code regarding res judicata by joining several causes of action 
against the same defendants in a subsequent suit and instituting ® 
Court of superior jurisdiction; SuTchdeo v. Baulai, 42 I. C- o57: 16 N. b. 
R. 91; Velayuda v. Sundara, 51 M. L. J. 630; A. I. R. 1926 M. 829. 

A plaintiff cannot add causes of action for the purpose of swelling the 
amount of valuation end then say the original court is incompetMl w 
try the question ” (28 M. 78 folld.). It is open to the Court to split up 
the causes of action in the subsequent suit and say that the second swt was 
barred in respect of the cause of action tried in the prior suit; 
natham Chetii v. Lahshmi Ammal, 25 M. L. J. 879: 14 M. L. T 189: 

I. C. 16: (1918) M. W. N. 691. 

Although taking all the causes of action together, the 
may bo said to be outside the jurisdiction of the original Court, still ji i 
specific question bo within the jurisdiction of the original Court and w 
determined by the original Court, it is no answer to say that the ^ j 
suit was beyond jurisdiction. The principles of res judicata would appi 
to that part of the claim which was within the jurisdiction of the 
which tried the first suit; Patfrac/ioriar v. Alamelumangai, A !• ^^^70 
M. 278: 100 I. C. 40 (29 C. 707 P. C., dist; 8 M. 83, 25 M. b- J- 
foIW. ; 85 C. 853, not folld.). 

Competency of the Original Court and Not of the Appellate Coart 1* 
to be tioolced to. — It has now been definitely settled by the following ^ 
that in order to determine the plea of ree judicata, it is the competency 
the original Court which decided the former suit that' is to bo 
and not that of the Appellate Court in which the suit was ultimately “ 
cided in appeal; Bhibo Baut v. Baban Jiaut, 85 C. 858; 12 C. ^ 

7 C. L. J. 470; Baghuhar v. Manners, 18 C. L. J. 568; Beni 
Indar, 82 A. 67: il/ambhai v. Sursanjji, 80 B. 220 ; 7 Bom. b. 

Bfiarosi v, Baraf, 23 C. 415; Bantz/opal v. Prasunna, 10 C. W. K 
Dalipa v. Bant Suraj Kuar, 48 P. R. 1016; 142 P. W. R. 1916; 61 I* 
581; Ramwoo v. ilfinaf. Fathiman, A. I. R. 1022 All. 446. 

Tlio word* ** competent jurisdiction *' relate to the '< 5 iui>otcncy ^| 
the trial Court and the fact that the Appellate Court in the previous 
tioa would have been competent to try the subsequent suit docs not - 
lbs previous adjudicaHoa res judicata, if the original Court ' 
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thoritr of the real owner See .Mafa Prat ad v. Rani Charan, CO A. 410: 
12 A. L. J. 701 • and Mohvnt Dat v. A’iII;omul, 4 C. W. N. 283 (10 
C. 007: 14 M. 207 rrpfainrrf). 

Purchaser or MortjJailce Bound by Hla Lis Pendens. — Whore n person 
purchased certain properly in the course of lilipntion and su**d to recover 
possession of the same, held that the plaintiff having purchased the 
property pciuicnfc life was bound bv the decree against the persons through 
whom he claimed. — Uukuin Sin <7)1 v. ^iinl.i Lat, 0 A. ,700. See also 
Jharoo V Rat Chundfr, 12 C. 290; Oobind C/iundfr v. Ouni Chum, 15 
C. 04: and Sm’cpram v fl’aman, 22 B 030; Deno Soth v. 51iama flibec, 
4 C. W. N 740. Talari Rorali A'a/jadu v. I'idranalhan, 10 M. L. T. 
158: 1 L. W. 587; 25 I. C. 133. A mortgagee is also bound, A*afpaft 
Kuor V. Ra;dljori, 13 I. C. 0-Jl. 

A purchaser of land cannot bo estopped, as being a privj* in estate 
by a judgment obtained in on action against his vendor commenced after 
his purchase — Joy Chandra v. Srinofh, 82 C. 357: 1 C. L. J. 23 (4 
C. W. N 283. follotrcd). See also 1 C. L. J. 837, p. 845. 

Donee Whether Bound by Decree Against Donor After Date of Gift. 
A donee of a house cannot bo estopped ns being privy in estate by a 
judgment obtoined in an action against Iho donor commenced after the 
date of gift* /Ibdufaffi v. Afian IClion, 35 R. 207: 18 Bom. L. R. 208: 
10 I. C. 890. 

Party to a Fraudulent and Collusive Decree and His Representatives 
are Bound by It. — A party to a fraudulent and collusive decree is bound by 
it, and, upon general principles of res judicata, is estopped in a subse- 
quent suit from raising the question of fraud. — C/jcnrirappabm v. 
Puitappabin 11 B. 708 (6 B. 703: 10 M. 17, followed; 1 A. 403, d«#- 
•cttlcd from). See also Rartr;ammal v. Fenbafa Chari, 18 M. 878, pn 
appeal 20 II. 323; Varadarajulu v. i5rinttja»uf«, 20 JI. 833; yarnmaft v. 
Chundru, 20 M. 826; Ooberdhan v. Riiu Roy, 23 C. 002; Ra;ib Panda 
V. Ckotvdhury Ldkhan. 3 C. W. N. 600: 27 C. 11; Banha Bchary v. 
Raj Kumar, 27 C. 231 : 4 C. W. N. 289. Kondefi v. Nulcamma, 81 M. 
485; Petharpermal v. Jfunirandi, 35 C. 651 P, C. 12 C. W. N. 562: 

7 C. L. J. S28* 10 Bom. L. R. 590; 5 A. L. J. 290: 18 M. L. J. 277. 
See however, Shorn Lall v. .dmarendro, 23 C. 460; MuJeand v. Hari Daa, 
17 B, 23. > 

• A ^ P®fty to a fraudulent and collusive decree is not estop- 

ped from setting up the plea that the previous decree had been obtained 
by fraud— Barhafuni««a v/Fazal Haq, 26 A. 272. ‘ ' 

Impeaching Fraudulent and Collusive Decree or Decree Pas- 
Md Without Jurisdiction When Set Up as Res Judicata.— -A party against 
nom^ a decree is set 'up as constituting ret judicata is competent to 
. ow in the same suit that such decree was obtained by fraud or collu- 
Bioi) or that it was passed by a Court not competent to pass it and it 
IS not necessary for the party to bring a separate suit to have the same 
Bet aaide.—Bansi Lai v. Dhapo, 24 A. 242 (26 0. 891 : ' 27 C- 11, and 
20 A. 370, Tc/crredJo). Prabhu Noram v. Sundar, 16 C. L. J. 41. 

A decision obtained > on the merits against a person who , is subse- 
quently found to be a trespasser, does in the absence of anything to 
show that the decision was obtained through fraud or collusion, bind 
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15 M. 494; Panga v. Vnnilcuiii, 24 M. 276; Qiriya Gheitiar v. Sabapalhy, 
29 M. 65; Ohuraman v. Ajudhya, 8 I. C. 117; Mohendrandth v. Skant’ 
»mme«8o, 21 C. L, J. 167: 19 C. W. N. 1280; Suhhdeo v. Baulai, 42 1. 
C. 657: 16 N. L. R. 01; Ranganathan Ghetly v. Lahshmi Ammal, 25 M. 
L, J. 879: 14 M. L. T. 189; 21 I. C. 15: (1013) M. W. N. 690; Oopd 
V. Ram^Harahh, 22 0. C. 331: 6 0 L. J. 547: 64 L C. 835; Thekhamari’ 
nengath v. Kakkasseri, 28 M. I». J. 184 : 2 L. W. 433 : 27 I. C. 989. 

In determining whether a decrco operates as res judicata in a sub- 
sequent suit, the test is whether the Court which tried the former suit 
had jurisdiction to entertain the subsequent suit, if it had not, the 
decision in the previous suit does not operate ns res judicata to bar the 
subsequent suit; Mata Prasad Shukul v. Devi Shuhulin, 68 I. C. 676. 

A Court which at the date of the institution of the first suit had 
jurisdiction to try the subsequent suit but w'as deprived of such jurisdic- 
tion before it pronounced judgment in the first suit is a “ Court of jurisdic- 
tion competent to try such subsequent suit ” within tlie meaning, of s. 11 
of the Code; Venkatachalam Ghetiy v, Aiyam Pcrumol Thevan, 42 M 
702: 37 M. L. J. 248: (1919) M. \V. N. 768: 63 I. C. 33. 

The Former Court must have been Competent to Try and Decide not 
only the Partioular Matter In Issue In the Subsequent Suit but also the 
Subsequent Suit Itself In Which the Issue Is Subsequently Raised.— A 
decree in a previous suit cannot be pleaded as res judicata in a subsequent 
suit, unless the judge by whom it was made had jurisdiction to try and 
decide, not only the particular matter in issue, but also the subsequent 
suit itself in which the issue is subsequently raised; Gokut Mandar v. 
Pudmanund, 29 C. 70? P. C. : 0 C. W. N. 825 : Ramgopal v. Prasunna. 
10 C. W. N. 529; Shibo Raut v. Baban Raut, 35 C. 353: 12 
C. W. N. 359: 7 C. L. J. 470; Behary Lai v. Narain Misn, 29 G. h. )■ 
237 : 51 I. C. 127. This section applies to class of cases, in one of wbicn 
a subsequent suit is wholly barred by the decision in a former suit, by 
reason of the subject matter of the two suits being the same, and in tne 
other the trial of an issue in a subsequent suit is barred by adjudication 
upon the same issue in a former suit, though the subject matter of tn® 
two suits are different; Raicharan v. Kumud Mohun, 25 C. 571: 2 - 

\V! N. 297. ‘ ‘ 

Preferential jurisdiction. — ^The bar ‘of res judicata arises where 
court deciding the first suit was competent to try the same and its inao J 
to entertain it arose not from incompetence but from the existence ^ 
another court with a preferential jurisdiction; Qhulappa 
Raghabendra, 28 B. 338; 6 Bom. L. E. 77; Madhorao v. Amritrao, 14 
L. B. 115: 48 I. C. 268.' , . , 

Court of Incompetent Jurisdiction and Effect of its 
former decision of a Court without jurisdiction cannot be treated as 
judicata in n subsequent suit to have the right decided by a Court 
competent jurisdiction. — Maharaja of Jeypore v. Gunupuram Deenabuna • 
28 M. 42, P. C. : 9 C. W. N. 257, P. 0. ; 2 A. L. J. 185 ; 7 Bom. L- 
97. See Abdul Kadar v. Duldnbihi, 37 B. 563: 15 Bom. L. R. ^72 aw 
Baladcen v. Raghunath, 6 I. C. 98: 7 A. L. J. 918; Maqbul 
Amir Hugaiu Khan, 37 A'. 1: 12 A. L, Jl' 1074. 25 I. C. 193 (confirmert 
appeal by the P. C. in 20 G. W. N. 1213 : (1916) 2 M. N. 153 : 36 I. 

710); Jet Blngh v. Ram Baksh Singh, 27 I. O: 537'; 2 O, L. J.’44. 
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5S3, P. C., fltid liitto Kunirar v. fiVulirt /Vri/irtr/. 19 A. 277: 1 C. W. N. 
265. See OoJhhan v. Tetar Ooola, 4 C. W. N. 03; Abinae Chandra 
V. Pdfeifc A’afh, 9 C. W. N. 402; Ham Pranad v. Lola Sham Narain, 6 
C. L. J. 22; Madhuh v Itam Saraf Kuman, 16 C. W. N. 120, p. 185; 
Uamadin v. Phtintranli, 17 C W. X 1016. 

JudgmcntB and drcrecB TfcognisiDg ripliU l>clwoon narticn to n suit 
or llicir representatives, nitliough not conclusire under the Evidence Act 
(I of 1872), arc yet ndinissihle in evidence under section 18 of the Act. 
even if the parties in the former suit ho entire strangers . — ^aranji BhiUu‘ 
hhai v. Dipa Umrd. 3 11. 3. See Hera Lall v. lliUe, 11 C. L. II. 628; 
Peary Mohvn v Drohomoyi, 11 C. 745. Coffeefor of Oorakpur v. Pofat- 
dhan Singh, 12 A. 1 (F. E ), nfnnnod by the P. 0. in 16 A. 201; 
IVnlrafatami v. TVnf.'ii fnreddi, 16 M. 12; Krirhna Shami v. Paja OopnJa, 
18 M. 73; Pam Danjan v. Pam Karain, 22 C. 633 (P. C.); Tepu Khan 
V. Pajani }fohan, 25 C. 522 (F, 11.): 2 C. W. N. 501 nnd Pitto Xtmtear 
V. Kesho Pershad, 10 A. 277 (P. C.): 1 C. W. N. 265; Moheth Chunder 
V. Sairaghan, 29 C. 343, P. C. : 6 C. W. N. 459; Syed 5/a/iammfld v. 
Pam Xuram. 7 C. L. J. 00; TaMardhari v. Punrfor Lai, 7 C. L- J- 884. 
Dinamoni v. Brojomohini, 20 C. 187, P. C. : 6 C. W. K. 886; Peart/ 
Mohun V. Durlaci, 18 C. W. X. 054: ID C. L. J. 441; Pafcehicar Bagarti 
V. Bhagirathi Da»i, 7 C. L. J. 603: 12 C. W. N. 057, P. 667; 85 0. 701, 
p. 716. 

A decree for possession made by a Court under section 0 of Act I 
of 1877 althougli not rea judicata is some evidence of possession in a 
subsequent suit between the same parties to recover mesne proBts. — 
^aullah Sheik v. fnu Khan, 23 C. 693. It is also evidence of title, 
hoilaah V. Oajendra, 15 C. W. N. 1. 

Explanation YI.— This explanation provides that where persons liti* 
gate bona fide in respect of a public right or of a private right claimed 
for themselves and others, all persona interested in such right 
ahall, for the purposes of this section, bo deemed to claim under the 
persons so litigating. 

The words ** public right ” have been added to this explanation to 
give due effect to suits relating to public nuisances under section 91, 
which ^ has been newly added. The expression "public right “ means a 
nght in which many members of the State, i.c., public at large, are in- 
terested; whereas the words “ private right claimed in coinmon, etc." 
refer to a lesser portion of the community, that is, a certain class of 
perMns. There is distinction between a public high way and a village 
road, see Kalkharan v. Ramkumar, 17 0. W. N. 73. . 

♦1 explanation is an exception to the general rule laid down in 

tiie body of the section, that a former decision between the parties 
who are expressly named in the record as plaintiffs or defendants operates 
** *■«« judicata in a subsequent suit between them, or betwe en p arties 
under whom' they or any of them claim. This explanation by way of 
exception provides that a former decision will operate as rea judicata 
even as against persons who are not expressly named in the record as 
plaintiffs or defendants, provided the conditions mentioned m the ex- 
planation are fulfilled. The explanation may be divided into two clauses,’ 
ris. (1) where persons litigate 6o«a fide in respect of a public right, that 
is, where a suit is brought for abatement of a public nuisance, ns provide^ 
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dcojsion. It has aleo set at rest the conflicting rulings and has overric 
the cases in which contrary views were taken. 

But the change in tho law has no retrospective operation, 
instance, in a suit instituted before the enactment of the 0. P. Cod 
1908, a decision in a suit of 1902 which had not the effect of m judl 
under s. 18 of the Code of 1882, was pleaded as bar, on the strengtl 
the alteration in the law made by section 11, Explanation 2 of the C 
Code of 1908. Held that the explanation hod no retrospective effect 
that the decision relied upon was no bar; Raja of KalaHaati v. Kan 
$hamma, 29 M, L. J. 535: 31 I. C. 214. 

The language of Expl. II implies that the competence of a & 
for purposes of res judicata is not affected by the fact that its decisio 
not appealable; Muthaya Shetti v. Kantappa Shetti, 84 M. Ii. J. 431: 
M. L. T. 291 : 45 L C. 976. 

The question of finality is unaffected by considerations whether 
appeal lay from the decision or whether it was embodied in the decree, 
the decision is on a matter which was substantioHy in issue between 
parties it wdll be res judicata although there was no appeal, or could 1 
been no appeal, and although the decree itself was based on grounds 
dependent or in spite of the particular decision; 0. Suhber v. iJowaJU'a: 

25 M. L. W. 797: A. I. E. 1927 M. 643. 

Decision of Bevenne Courts When Kes Judicata. — As regards 
question whether decisions of Bevenue Courts are res judicata in C 
Courts, the settled law now is that the decision of a Bevenue Cbun 
a matter wdthin the exclusive cognizance of that court is binding on 
Civil Courts; Mallo v. Bomlol, 43 A. 191; Jtar Singh v. Vtarao, A. I- 
1927 A. 189. 

The decision by a Court of Bevenue of a question of ti 
though^Buch question was necessary for the disposal of the case before 
cannot prevent the same question being again litigated between the s( 
» parties in a Civil Ootud^.— Bant Kishori v. Rajaram, 26 A. 4(i8. Saa f 
Debi Prasad v. Jafar Ali, 3 A. 40; Husain Shah v. Gopal Rai, 2 A. 4 
Ajudhia Prasad v. Sheodin, 6 A, 403, and Ashrafunnisaa /. Ah Ahin 

26 A. 601, and 7 C. L. J. 202; Afuhunda Lai v. Kali Prasanna. 19 

J, 24. See however, Subami v. Bhagwan Khan, 19 A. 101 J ^ 
Pande V. Raja Kausal Ktskore, 29 A. 160: 4 A, L. J. 63; Taufiqunr^ 
V. Tasliin Bannu, 15 I, C. 239; Bhdhzade v. Md. Ahmed, 32 A- p 

A. L. J. 917; Musst. Oomii v. Mundi, 1 I. C. 517; Suhanna Achartai 

Gopal Krishna Achariar, 34 I. C. 354; Mizajt Lai v. Hori Lai, 34 I- 
162; Bila v. Sultan Ali, 77 P. W. R. 1918: 45 P. B. 1918; 84 P. D. 
1918: 46 I. C, 13 (26 A. 468, 70 P. R. 1893, 83 P. R. 1918, refd. 
29 A. 601, 33 A. 453 dietd.); Poit’nem Oangayya v. Rafah VsnK 
Ramayya, 25 I. C. 372: Sobhanadri Apparao Bahadur v. Dath 
Venagatraju, 39 M. L. J. 476 : 48 M, 859 60 I. C. 700. 

The decision of a Bevenue Court, declaring the plaintiff entitled 
assess rent upon land alleged by the defendant t o be lalchhaj, je 
conclusive in a subsequent rent suit under Act VUI of 1869.—“*^ 
Bunhurv. Uuktaram Patro, 16 Bom; L. R. (F. B.) 238 : 24 W. R. 15f i 
Rameshur Koer v. Goberdhan Lai, .7 0, I». J. 202. But the decision 

a Civil Court in a rent suit under Act VHT of 1869 is binding in a a 

sequent syjt between the same parties for a declaration of lakhtraj 
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Court doe* not prevent the nnplIenHon of (ho KrplftnftHon. Tfio exprei* 
•JOD *' prirato right clolmed In common " fn EjmUnatlon VI to 8. U 
w not confined to the richt of Joint Hindu Fomlly or to the right of n 
Malabar Tancatl or to joint (rusfeeihip right*, rto.; lian^amma v, Vara* 
iimhacharyulu, 31 M. L. J. 20: (1910) 2 M. W. N. 258: 05 I. C. HO. 


TIio Court ihould heal! ate to hold that nny litlgotlon hod been bona 
fide within the mooning of Expl. VI of b. 11 in which there had been 
a Buhsinnllol departure from the accepted rules ns to the Joinder of 
parlies as, for Instance, by nulng without the leave of the Court in a 
cause properly falling under Or. I, r. 8, Tlio failure of (lie plaintiffs In 
tbe pnor suit to Implead the legal representatives of A In the second 
appeal could not In the circumstances of the caso bo said to constitute 
such a want of fcona fide ns to render the Explanation Inapplicnhlo. 
A suit ^itilutcd for settling the amount of Kattubadi duo to the llcceivcr 
of an Estate upon agrahanim Is one In which all the ngrabaramdarB 
are necessarily Interested nod the decision therein Is, If the litigation Is 
conducted bona fide, binding on nil ngrahnramdnrs by virtue of Expl. VI 
H. Cases In which n party Is represented at one stage of tho suit 
and afterwards ceases to bo representod owing to n failure to bring his legal 
wprc^ntatlves on record nrc not exceptions to the role laid down by 
tne EipJanatlon; Oopala Charyulu v. Subamma, 88 il. h. J. dD3: B5 
I* C. 084; 48 M. «7. 


Where n party sots up his own Individual right, which happens to 
f ^ others, ho cannot be said to bo litigating on 

others. It Is not necessaty that. In order to nttracl the 
proviBiofts of Expl. VI, tho suit sliobla bo rcpreecniatlvo suit, tor it 
J ^ wprescntallvo suit under Or. I, R. 8, no question can nriso os 
% nature of tho decision of tho suit, nor Is it nocosaary 

lost the party should ho sued in n representative capacity. But the 
must put forward n right common to him and olhera 
niu » ^ on h(B behalf but on bclialf of tno others ns well. If bo simply 
o right alleged to be common to him and others, that would 
t nim D reproBontativo of tho others. Tho word “ bona fide ” 

I ”7*?*' could only apply to n litigation where every attempt Is^ mado 
bring all the persons Intorestod before tlio Court. The moaning of 
IiIb^ caution cannot bo applied to one who puts forward onlv 

*‘ight ns One of a body of persons who have equal rights with 
Vumarawdy v, Venkatatubramania, S2 M. L. J. 041; A. I. B. 
1027 M. 045; 101 I. 0. C8. 


it, explanation refers only to reprosentative suits and in order thot 
t ” ^0 applicable, there must be community of Interest, 

to In Or. I. r. 8 of tho C. V. Code, 1008; Jaimangal v. 
A A. 403. r. B.; 8 A. L. J. 045; Dedtaran v. Bhagal, 89 

IBl w; ' 8 A. L. J. 841; tee also 23 M. 20. p. 82 and lA C. P, I/. B. 
I r R to a suit Is nllowcd to represent others under Or. 

!’• Code, 1008, tho decree will bo binding on tltoso 
xf Y T ® to represent; Srinieaia v. Aiyar, 83 M. 483; 20 
to* A? to the position and rights of a representative of a class 

representative suit and tho binding effect of the 
the absent members of the class, sea Krithnama 
1 24 M. E. J. 102; 18 M. L. J. 161; 18 I. C. 869. 

^ee aUo Chenraya Qomdan y, A\ham (1028) M. W* V- 6*6. 
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is not bnrred by the fonner decision of the Revenue Court. — Eatulha 
Koudan v. Muthti Kcudan, 13 Jf. 41. But see BaUjepalli v. 

80 M. 320 (17 M. 802 npproved), ore niso AVsfraiH v. Naratimhuh, SO 
M. 126. 

Tlio Revenue Court is not the final competent authority to decide 
whether particular lands constitute an estate or not and a decision passed 
by the Revenue Court on such a quest iorr in commutation proceedings 
^ill not be rca judicata between the parties in a suit in the C’vil Court for 
a declaration that the lands do not form an estate; F?amad»nadn5 v. 
Boishnio ilfimdalo, 14 L. W. 251, 

The decision of Collector in measurement proceeding's under Bengal 
Act Vni of 1869, section 18, is conclusive between the parties in a subse* 
quent suit for rent, if the Collector has properly exercised the juri^ictiop 
conferred on him by that section. But if he exceeds his jurisdiction, hi? 
proceeduips are null and void. — ^fc^jrth Janand v. Krifio Chttnder, 10 C. 
507. 

The dismissal of a suit in a Revenue Court to eject the defendant as a 
tenant, does not operate as rc» judicafa in a subsequent suit in the Ci^ 
Court to eject him ns a trespasser . — Mohesh Pra$ad v. Ranjor Singh, 

A. 163. 

The decision of a Revenue Court on a question of title in a suit triable 
exclusively bv that Court, is no bar to a subsequent civil suit tor the tnal 
thereof.— /naynf Afi v. Murad AJi, 27 A. 569: 2 A. L. J. 2S3: see Maddu 
V. Baggu, 160 P. W. R. 1913 : 280 P. L. R. 1913: But see Crandi Prasad 
V. ilfahe rtdra, 24 A. 112 and Dirarhodoa v. AJehay, 30 A. 470 . 5 A. B* J- 
407. 

Section 70 (5) of the Bengal Tenancy Act does not hnr a suit by a 
tenant against a third partv for recovery of crops awarded to the latter by 
the Collector.^h hrdi v. Cheddan, 32 C. 422 (22 C. 410, referred to). 

The decision of a Revenue Court that parties do not stand in relati^ 
of landlord and tenant, does not bar a civil suit to establish such ^ 

Gopal V. Uchobol, 3 A. 51. Nor the decision of Revenue Court 
such relation operates ns res judicata in a civil suit for ejectment, 

Jafar v, Walt Muhammad, 3 A. 81; Chatu v. Jitun, 8 A. 63; 13 

364. 

"Where, in proceedings for partition under Act XIX of 1873, a 
of title to land is determined, such determination will operate as a 
Buit between the same parties in the Civil Courts to contest the title 
such land . — Har Sahai v. A/ohara/ Singh, 2 A. 294; Batc^har 
Faizul Hasan, 5 A. 2SO, and Amir Sing v. Naimaft Prasad, 9 ' 

See, however, Asghar Ah* v. Jhanda Mai, 2 A. 839. But see Har Chard 
V. Harshankar, 16 A. 854. 

In a prior suit between the parties as regards a particular plof 
of land, the Revenue Court had decided against the plaintiff. 1° * 

sequent suit in the Civil Court brought by the plaintiff for recovery n 
only of that plot of land but also of other plots to which his 
indent ical, held that the decision of the Court was res judicata; oa 
Mai V. Sunder Lai. 21 A, L. J. 330 : 72 I. G. 155. 

Previous suit between the parties for cancellation of notice of 
ment In the Revenue Courts cannot operate a«t res judicata r*r 



See. 11.1 


JURISDICTION AND RES JUDICATA 


165 


(^tut does not prercct the RnplientJoti of the EiplanBtion. The expres* 
lion " private right claimed in common ” in Explanation VI to 8. 11 
18 not confined to the right of joint Hindu FamiJv or to the right of a 
Matahar Tanrad or to joint trusteeship rights, etc.; /fanaamma v. Nara* 
ilmiiacharyulu, 31 M. L. J. 20: (1010) 2 M. W. N. 258 : 85 I. C. 110. 

The Court should hesitate to hold that any litigation had been fcono 
fide Tvithin^ the meaning of Eipl. VI of b. 11 in which there had been 
a Substantial departure from the accepted rules ns (o the joinder of 
parties as, for instance, by suing without tlic leave of the Court in a 
cause properly falling under Or. I, r. 8. Tlio failure of the plaintiffs in 
the prior suit to implead the legal rcprcscntotivca of A in the second 
opi^al could not in the circumstances of the case bo said to constitute 
such a want of bona fide ns to render the Explanation inapplicable. 
A suit instituted for settling the amount of A'affuftotfi duo (o the Receiver 
of an Estate upon ngmharam is one in which all the ograharamdars 
are necessarily interested and the decision therein is, if the litigation is 
conducted bono fide, binding on all ngraharamdars by virtue of Expl. VI 
Cases in which a party is represented at one stage of the suit 
and afterwards ceases to be represented owing to a failure to bring his legal 
representatives on record are not exceptions to the rule laid down ,by 
the Explanation; Oopala Charyulu v. fiubammo, 88 M. Jj. J. 403: 65 
I. C. 984: 43 M. 427. 

"Where a party sets up his own individual right, which happens to 
to him and others, ho cannot be said to bo litigating on 
behalf of the others. It ia not necessary that, in order to attract the 
provisions of Expl. the suit should* bo representative suit, for if 
t J'fPresentativo suit under Or. I, R. 8, no question can arise as 
th nature of the decision of the suit, nor is it necessary 

tnat the party should be sued in a representative capacity. But the 
pewon litigating must put forward a right common to him and others 
.not only on his behalf but on behalf of the others ns well. If he simply 
puts fomard a right alleged to be common to him and others, that would 
■ ^ him a representative of the others. The word “ bona fide " 

^ ^ ^ could only apply to a litigation where every attempt ia made 

o bring all the persons interested before the Court. The meaning of 
due care and caution cannot be applied to one who puts forward only 
res own right as one of a body of persons who have equal rights with 
remself; Ktimaroudy v. VcnlcofasubraTnanio, 52 M. L. J.'D41: A. I. R. 
1027 M. 645: lOl I. G. 68. 

... ®^lanation refers only to representative suits and in order that 
tma explanation may be applicable, there must be community of interest, 
such as 18 referred to in Or. I, r. 8 of the C. P. Code, 1908; Jaimangal v. 
Oedtaran, 83 A. 493. F. B.; 8 A. L. J. 845: Bcdtaran v. Bhagat, 83 
J- 453 F. B. ; 8 A. L. J. 841; ace also 23 M. 28, p. 82 and 10 C, P. L. R. 
101. Where a party to a suit is allowed to represent others under Or. 

1. r, 8 of the 0. P. Code, 1908, the decree will bo binding on those 
whom he is allowed to represent; Srinicaaa v. Aiyar, 83 M. 480 : 20 
M- L, J. 646. As to the position and rights of a representative of n claBS 
to compromise the representative suit and the binding olToot of (ho 
compromise decree upon the absent members of the class, see AWifiNaiiia 
Chariat v. Chtnnamal, 24 M. B. J. 192; 18 M. L. J. 151; 18 I* 0, 000. 
See also Cftenroya (Joundan y, GfbWOflffhi ( 1033 ) W* 1 ^. 64 
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tKen Bued m the Civil Court to compel the landlord to grant him a 
pattah by virtue of a special agreement. Held that the suit was barred 
by ihe decision of the Revenue Court. — Hariha liamayyar v. Sindu Ttrta- 
aami, 7 M. 61. Follovt'ed in Qangaraju v. Kodireddiawami, 17 M. 106. 
But see Rangayya Appa v. Rainam, 20 M. 892 (0 M. 89, diaarnied from) 
See also Kidambi V enhatachariar v. Lahahmi Daaa, 31 Mr 62. 

Previous decision of Revenue Court establishing relation of landlord 
and tenant between plaintiff and defendant, operates os rea judicata in 
a subsequent suit under s, 9 of the Madras Rent Recovery Act by a 
landlord against his tenant to enforce acceptance of pattah by the defen- 
dant— Penfcatachalapati V. Krishna, 13 M. 287. Folloioed in Sellappa 
V. Velayutha, 30 M. 498; 17 M. L. J. 433. See also 30 M. 510 p. 514. 

In a suit brought in the Revenue Courts by a landlord for recovery 
of rent of the area of a house site included in the tenant’s holding, held 
that a prior decree of a Civil Court establishing and declaring the land- 
lord’s rights to get a reasonable rate of rent on the site in question operated 
as rea judicata, though a mere finding in the judgment of the Civil Court 
on the question of the landlord’s right might not operate as such; 
aami Servaigaran v. Athivaraha Chariar, 23 M. L. T. 183: (1918) M. W. 
N. 340: 7 L. W. 471: 44 I. C. 663. 

Where a Court of Revenue, acting under s. 113 of Act XIX of _187*» 
has decided a question of title or of proprietary right, such decision, 
being the decision of “ a Court of civil judicature of first instance,' will 
operate as rea judicata in a subsequent civil suit in which 
question is being litigated. — Har Charan v. Hot Shanhar, 16 A. 59 
A. 464, afjirme^, Thakur Hanwant Sinqh v. Aft. Jhamola, 20 A. 

340. 

A Court of Revenue in execution of a decree for rent sold 
gagor’s interest in a certain house in contravention of s. 99 Transie 
of Property Act (IV of 1882). Subsequently the auction purchase s 
the sale sued in the Civil Court for partition of the share 
him. Held that the co-sharers in the property could not dispute t 
validity of the sale. — Tara Chand v. Itnadad Husam, 18 A. 325. 

In a suit brought by a tenant mortgagor under s. 44 ol the Agra 
Tenancy Act to challenge the validity of a distraint against the 
mortgagee, it was held that the mortgage bad been 
Thereupon the mortgagee brought a ‘suit in the Civil Court 
a declaration that the mortgage still subsisted; held that the subseque 
suH was not res judicofo; Suraj Xatiri v. Chit Ram, 41 A. 369: 17 A. 

J. 352: 49 I. C. 591. ■ 

When as between parties to a revenue suit, a Civil Court of competei^ 
jurisdiction has decided title to the property adversely 
w'ho claims profits,, the Revenue Court is bound by that decision; 

V. Dilawar, 31 A. 253, F. B.; Gobindt v. Sahebram, 31 A. ^57- » 
also Sundar Kunwar v. Dma Nath, 37 A. 380; 13 A. I». J. 326; Mar 
Husain v. Zia-ut-Hassan, 19 A. L. J. 279; 62 I. C. 684. 

Decision ot Settlement Courts. — A decision of a Settlement Officer 
passed in a. case relating to the amendment of jamabandi^ deelanng r 
defendant's status ns tenant liable to pay rent is not rea judicata . 

m the Revenue Court or 'in 'the Civil Court; Sakhawat All v. ' 



JUnlSDlCTioN and IIES jUDiCATA 


See. it. I 


los 


tiff, nor npainst n litnllirr of one of (lie <»riginnl tlofondnntn. — Krithnam- 
bat Din v. /Jtn, 1 II 141. • . . 

Plaintiff Bucil (o cBtrtblifili lii« riglil to n'coiro certain honours -in a 
temple and to recover dam ages for jnva»)on of (he right- Jn n former 
suit between the pretlccessor and the fir*t defendant, the claim to ait at 
the right aide of (he idol was n<ItTii((rd hut the right to receive n cake was 
disallowed, //rid, (Iiat tho plninliff'a claim to cslablioh the right was ret 
;udicd{a. — drehakam Snnicata v. l/dat/a^ity /tnanlhci, 3 Jf. II. C. It. 340. 

Judicial decision recognising the existence of a disputed custom 
amongst the Joins of one place is very relevant ns evidence of tho cxistcnco 
of the same custom amongst the Jnint ofanotlicr place, unless it is sliomi 
that the custom is different — IlarnabJt Pors/iad v. ^fa^cI^ Daif, 27 C. 870. 

Where it is neccssar)- to establish or deny a custom in tho family, and 
^here pains have been taken to bring upon the record cver^’ branch of tho 
family, and where that custom has been the subject of contest and tlio- 
roughly threshed out m the presence of nil branches of ihe Inmily, tho 
matter cannot ’bo again raised by tho descendants of those branches^ even 
though certain branches did not take an active part in tho contest but 
raatended tlicmsclves with admitting that tlio custom existed: ^falcar 
^irhox Singh v. .\foiear Thakur Dayal Sin^Ji, 1 P. L. J. 221; 80 I. C. 

The dismissal of a suit brought by tho members of a community to 
assert their personal right is no bar to a subsequent suit by them as 
representatives of tho community to establish tho right of the community; 
fmJho Kishen v. liam Naf/i, 18 A. L. J. 150. 

,, Where in o previous suit instituted by the plaintiff’s father against 
the defendants it was found that tho suit path was a public one, but tho 
dismissed on the ground that no special damage w^ns alleged; 
and the present suit was brought by tho plaintiff wdth three other members 
p plaintiffs after obtaining tho roquisito sanction under s. 01 of the C. ,P. 

and the defendants pleaded that the pathway in dispute was a 
pnvate right of way. Held, that tho finding in the previous suit operated 
as res judicata in the present suit; Kkaji Saj/i/id Yusuff v. Ediffa Narasim' 
«appa, (1918) M. W. N. 175: 8 L. W. 877: 44 I. C. 367 (36 M. 141 
relied on). 

Tf' ^ ® reversioner for a declaration that an alienation made a 

widow in possession is without legal necessity and inoperative 
heyond her hfetime is brought by him not for his personal benefit but in a 
representative capacity, that is ns representing the whole body of rever- 
eioners, for the protection of the estate, to remove an apprehended inju^ 

•P "*e common interests of all the reversioners. A decree in such a suit is 
inerefore binding if obtained after fair contest and in the absence of fraud 
and collusion, not only betw’een tho reversioners who brought the suit and 
the /ransferee, but also as between the whole body of reversioners on the 
one hand and the transferee or his representative in title on the other. 
This is so, not because one reversioner must in that case be deemed to 
claim title through another but because the reversioner who sues represents 
me others and Expl, VI of s. 11 -of the C, P. CJode comes into operation: 
Kesho Prasad Singh v. Sheo Pargash, 19 A. L J. 749, F. B. See also 
Pot/ia Kualii Rajapoplan v. liamamoorthy, 18 X<. ,W. 491: 73 I. C, 284; 
Knar Nageshar Sahai v. Kuar Jfata Prasad, 9 0. L. J, 23^. 
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A decision by a Settlement-ofiiecr under Chap. X, B. T. Act as to 
which of two persons claiming to be tenant ought to bo recorded ns such, 
does not opernto as res juilicaia in a subsequent civil su't concerning 
the titlo to tlio land . — Pandit Sardar v. Mcajan Mirdha, 21 C. 378. See 
also Mohunt Jagannath v. Chandra Kumar, 5 C. "W. N. 421. nnd Bonay 
Dflss V. Kcehvb, 8 C. W. N. 741. 

The judgment of a Special Judge deteirnining that certain land was 
rent free nnd not nial land does not operate ns res judicata in a subsequent 
civil suit to have tho land assessed wdth rent. — A'amii Khan v. Brojo 
Nath, 22 C. 244. Sec Birendra Kiehorc v. Kalitara, 22 C. L. J. 155. 
But see Chandra v. Jlfolmraja l?ad/ia Kishorc, 11 C. W. N. 859; 

Misri V. Jiameshtvar, 7 I. C. 71. 

A decision in previous proceedings under the B. T. Act, that the de* 
fendnnt w'ns a tenure-holder, docs not operate ns res judicata in a subse- 
quent suit for ejectment in tlie Civil Court . — Qohul 3finidar v. Pudmonuna 
Singh, 20 C. 707, P. C. ■ 6 C. W. N. 825, P. C. 

A decision in a proceeding under section 104, cl. (2) of the Bensal 
Tenancy Act in consequence of an application made by a landlord for 
the settlement of tho rent, has tho effect of a decree nnd the matters 
decided by such decision can only bo re-opcncd on an appeal to tho 
Judge — Durga Charon v. Hatccm Mandal, 29 C. 252: 6 C. W. N. 238. 
When there is a total denial of relation of londlord and tenant by mc 
of the parties, a Revenue-ofHcer has jurisdiction in a proceeding under 
sec. 103 of the Act to decide that question, but his decision canno 
operate ns res judicata in a subsequent civil suit for ejectment and decia* 
tion of title. — Dhorani JfiTonf v. Qoher AU, SO C. 839; 7 C. W. N. 83. 

A settlement of rent under sec, 104 (2) of tho B. T. Act for the 
purposes of land revenue, has under sec. 107, the force of a final decree 
of a Civil Court and operates as rea judicata upon the question of rent 
payable by tho tenant, both ns to its nature nnd amount . — Brahmanunaa 
V. /4r/jm Raut, 1 C. L. J. 810. 

Tho decision of tho settlement-officer under ss. 104 and 105 of the 
B, T. Act does not operate either os res judfeofa or os a final decre 
under s. 107 of the Act, estopping a plaintiff from having the so”’ 
matters tried by the regular Civil Court , — Secrclarg of 
Kajimuddij. 23 C. 257: 2 C. W. N. 137. See Jfahim Chandra r. 

Tara Debi, 11 C. W. N. 1028. 

An issue regarding a dispute ns to the existence of the 
landlord and tenant between the parties in a proceeding under ^ i 
B. T. Act, does not operate ns res judicata between .them in n subsequ^ 
regular suit to recover possession of the land . — Peary Mohun ^ 
Shcih, 20 C. 249, But see Barhamdat v. Kriahna Sahai, 20 1- 0- 910. 

Section 109 of the B, T. Act lays down a rule of evidence; it 
not override the rules of tea judicata which are of general nppheat'® . 
Tho presumption under sec. 109 of the Act in favour of the 
an undisputed entry ns to the rate of rent is sufficiently rebuffed by 
decree in , a contested suit inter; partes showing a different 
Ohaneahyam Jlfisser v. Fadnionand Singh, 82 C. 836; 9 0. W. N. 

Withdrawal of an application under s. 105 of the B. T. Act without 
leave does not bar a subsequent suit for enhancement of rent; 4- 
Chofdith V. Twist, 40 C. 428: 17 C.-'W, N. 467. . 
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The of ft former suit brought by ft younger son ftgninst his 

father during his lifetime for mnintcnfinco founded upon on ifcramama, 
does not bar n subsequent suit for mnintennncc brought by him ngamst his 
elder brother, upon Inc ground that the maintenance of n younger member 
of the family is a charge u^n the inheritance, to which the eldest male 
member had alone succeeded to their dccoa«ed father, os the previous suit 
was based upon a different title; Ahp\ad //oiirtn v. ^^7^alud<^m, 0 C. 045 
V. C.: 13 C. h. It. 33. 

A former suit to recover a share of joint*fnmiIy property based upon a 
jmttcn agreement, docs not bar n subsequent suit for the* some purpose, 
based on tbc plaintiff’s hereditary right to sue ns members of the family. 
— ^Sadu V. JJoufl, 4 B. 87, and Nilo /?am Chandra v. Oobind, 10 B. 24. 

Plaintiff claimed certain money on the basis of promolo executed in 
favour of the defendant nnd o s.ale-decd by which the defendant had 
transferred his rights under the pro-noto to the plaintiff. The suit was 
dismissed. In a subsequent suit by plaintiff upon n covenant of indemnity, 
foxing part of the conveyance executed by the defendant in his favour, 
held that the plaintiff was not suing the defendant under the title which 
was the basis of the previous suit nnd that the subsequent suit was not 
merefore barred by ret judicafo; C?obind i?oni v. J?am Chandra, 42 I, C. 

Plaintiff sued defendant for recovery of money on the bosia of a pro- 
missory note. The suit was dismissed on the finding that the pro-note 
was not genuine. Defendants then prosecuted plaintiff for forgery but the 
plaintiff iras acquitted. Ho thereupon brought a suit for damages for 
malicious prosecution. Held, that the finding os to the genuineness of 
tne pro-note in the previous suit w'as not res judicata in the suit for 
malicious prosecution inasmuch ns plaintiff was not HtigaCmg under the 
14 ^^ f^tle in both the suits; Tc/u Bhagat v. Deohi Nandan, 47 I. C. 

A decree for possession obtained against a person as heir of another 
yrongly described as dead, is not binding on such person when he octually 
becomes such heir and sues for recovery of possession; Ramani Mohan 
V. Jagahandhu, 87 I. C. 881. 

Where a person is entitled to property both on the strength of an 
adoption and a will, the omission to mention the niU in the first suit 
based on adoption does not bar a subsequent suit on the strength of the 
will; Manbehari v. Sumer Chand, 12 A. L. J. 441 : 25 1. C. 175. 

The dismissal of a previous suit for redemption upon an alleged mort- 
gago is no bar to another suit for redemption on another mortgage in 
respect of the same properties under the provisions of s. 18 (s. 11). and 
8. 43, C. P. Code, 1882; Ram Shai v. Ahmadi Bagan, 8 A. L. J.'47; 9 
I. C. 53; 33 A. 802. 

- ^ A decision against a person in his individual capacity does^ not bind 
bia successor in. the office of trustees of an endowment; Narain Bat v. 
Abdur Bahim, 24 0. W. N. 690: 58 I. 0. 705; Sitaram v. Ghanno, 69 I. C. 
628. 

When once it is made clear that the self-same right and title were 
substantially in issue in two suits, the precise form in which the suits are 
brought or the fact that plaintiff in one suit was defendant in the 
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same and the issues ia the two cases arc identical. — Raj Kuntan r. Bam 
Sundari, 23 C. 610. In Gogtm Chvtuler v. Empress, 6 0. 247, it lias been 
held that the judgment in civil suit out of which the criminal prosecution 
arises is inadmissible in evidence. 

A Civil Court is not bound by o Magistrate's view of the genuineness 
of a document. — Kittijanund v. Kashec Nath, 5 W. R. 26: Juggut Misser 
V. Baboo hall, 5 W. R. Cr. 60. 

former Magistrate allowed maintenance to a wife overruling the 
husband's objections. Tlie husband subsequently again objected on the 
same ground to pay the allowance, and the second Magistrate allowed 
it and stopped the allowance. Held that the second Magistrate was wrong 
in re-opening the questions on the general principles of res judicala.^- 
Laraiti v. Ram Dial, 5 A. 224. 

A conviction for breach of contract of service under s. 2. Act 
of 1859, is a bar to any subsequent conviction on the same contract for 
a further breach for not returning to service. — Oriffiihs v. Tezir Dos&dh, 
21 C. 262. 

The order of a Criminal Court disallowing costs of a witness in a 
proceeding under sec. 145, Cr. P. Code, is not res judicata in a civil suit 
for recovery of the costs. — Ncmai Chandra v. .4/a/jar, 8 C- W N. 1^8. 

Decision under the Land Acquisition Act, When Res Juldcata.— A de- 
cision by a Judge under the Land Acquisition Act on a question of title 
does not operate as res judicata in a subsequent suit between the parties— 
Mahadevi v. Neelamani, 20 M. 269, Distinguished in Choivabaran v. 
Vayyopruth Kunht, 29 M 173 See also Nabodeep Chunder v. Brojcrtdfa, 
hall, 7 C. 406; 9 C. L. R. 117; followed in Rai Bhaia Dirgaj Deo v. 
Charan, 34 0. 466: 11 C. W. N. 525; Basani v. Keshal, 2 L C- 8^- 
But it seems that the Privy Council has tahen a diSerent view . 
case of Raja Nilmoni Singh v. Ram Bandhu, 7 C. 888 (P. 

Ram Chunder v. Madho Kumari, 12 C. 484 (P. C.) (reversing 9 0. 4i )• 
See Punnabati Dai v. Pudmanund Singh, 7 0. W. N. 538. 

When after a reference has been made to the Civil Court, the 
ceedings are dismissed for want of prosecution, a suit is not raaintaina 
for the trial of the questions involved in the reference, but the party w 
seelrs to have such questions tried, must get the proceedings j 
in accordance with law, — Bhandi Singh v. liamadhin Rai, 2 0. !»• ; 
859; 10 O. W. N. 991. Explained in Rameswar Singh v. Secretary / 
State, 34 C. 470 : 5 C. L. J. 669: 11 C. W. N. 856. 

When a patnidar has been made a party to a reference .under the hand 
Acquisition proceedings and omits to make a claim at the timn 
apportionment of the compensation, a subsequent suit to recover a 
of the compensation in a Civil Court is not sustainable; Rangit • 

Sajjad Ahmad, 82 I. 0. 922. 

Where in certain land acquisition proceedings a dispute arose t n 

the apportionment of compensation between tw'o rival claimants ana „ 
^spute was decided by the Court on the construction of the terms of ® S 
deed in which the land acquired was included, that decision 
res judicata as between those parties or their representatives not onj 
with reference to the extent of the money but with mfeivncc to ot 
property covered under such title, in a subsequent suit between the 
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over the 6\jit in wliicfi it «ns pinsscd lint nlfw over tlio finli‘>efiucnt xuit in 
-vhich Ihc plcn of, ret jutticata i« Thnl is to sny, botli tlio Courts 

must be Courts of concurrent jurisdiction, nnd in order to catnblisli tlio 
pica of ret judierttfi. tbe fonner decision must be n decision oI n Court 
Tchich would have Imd junsdiclioti o\cr tlic matter in tlio suliscqucnl suit, 
in yvhich the former decision is pleaded ns res judicata. For inslnncc, the 
jurisdiction of n Munsif, in l)en(;al. I’xtendH to Its. 1,000, nlicrcan n Sub- 
Judge or District Judge I»«h jurisdiction to trv suits of any value without 
any limit of amount; tliert'fore, if tlie decision of ti Munsif in respect of a 
very' small portion fonning part of a large estate, is to operate as ret 
judicata in n subsequent suit rcganling the entire estate valued at lakhs 
of rupees, then the title tti the large estate will be lost for ever on account 
. of the decision of a Court of the lowest grade in a suit for a very small 
^rtion of the property affected hy its judgment. In liunbahadur v. Lacho 
.5^’ 9' I-^rdships of the Judicial Committee observed: 

I£^ this construction of the law were -not adopted, the lowest Court 
m India might determine finally and without appeal to the High Court, the 
title to the greatest estate in the Indian Empire." In .Ifisscr I?a^/iobar- 
dial V. Slico BaUh Smgh, 0 C. dSO 1\ C. : 12 C. L. It. 520, the Privy 
Council held that in order fo make the decision of one Court final and 
inclusive in another, it must bo the decision of a Court which would 
bad jun^diction over the matter raised in the subsequent suit in which 
the decision is given in evidence ns conclusive; and such jurisdiction must 
be such as not to bo ousted by tho pecuniary limits imposed on Courts in 
india In other words, tho two Courts must have had concurrent juris- 
f This decision was followed in 11 G. 301 P. C., where it has been 

lurther held that the expression " concurrent jurisdiction ” means con- 
cUTOnt as regards pecuniary limit as well ns tho subject matter. . On this 
tee the following eases : — Giriya Cheitiar v, Sabapalhij, 29 M, 05; 
iihetter Kritto v. Dinendra, 8 C. W. N. 202; Gokul Nandatt v. Pudma- 
oo?®’ . P. C.; 6 C. W. N. 625; Bahobhof v. NarJiobhat, 18 B. 

T L V. Ilaghavcndra, 28 B. 888; Gadulula v. FodiTci, 0 M. 

r. 876; 4 I. C. 67; Kunfi v. Banian, 15 M. 494; Packuma v. Salt- 
‘Mamma, 8 M, 83: V^nkafara^ftana v. liangama, 16 M. 498; Bu56ammaf 
V. Huddleston, 17 M. 278; Bharasi^hal v. Sarai, 23 C. 415; Jaiullah v. 
ititt Khan, 23 C. 693; Hassu v. Bam Kumar, 16 A, 183; Bam Dyal v. 
Janakidat, 24 B. 856: Bajkumar v. Probal, 0 C. ,W. N. 666; Sriwaf 
V. Prayaga, 21 M. L. J. 730: 10 M. L. T. 133: <1911) 
T ooQ ?• and Falcsuiara v. Jl/ut hukrishna. 21 M. L J. 57: 9 M. L. 

• ^88: 9 I. C. 380, where it has been further held, that -the rule is 
enacted to save the jurisdiction of the superior Courts, to enable 
. investigate questions when they arise in a suit of such value and 

^portance that it is not entrusted to the inferior Court, even though those 
questions have been decided by the inferior Court in another proceeding of 
ess value and importance, though between the same parties. 

The plea of ret judicofa cannot be availed of unless the Court which 
tries the former suit can be said to have jurisdiction with the reliefs prayed 
*n the subsequent suit; Drupad Chandra v. Bindumoyi, 43 C. Tj. J. 
606: A I. R. 1026 G. 1053 : 97 I. C. 209. ‘ 

Decision of Ijower Court Not Res Judicata. — Tbe^decision of a ques- 
tion in the Court of a Munsif docs not operate as ret judicata on tlio same 
question in a subsequent suit between the same parties brought iu tho 
Court of a Subordinato Judge; Promotha Bhutan v. Karendra Bhutan, 56 
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that question does not operate as rei judicata in a subsequent suit brought 
alter the grant of letters of administratoin; AhhiUundari v. Nanibala, 8 I. 
G. 28. 

First application for revocation was refused — Second application for re- 
vocation of the probate on the ground that the wdll was a forgery and that 
the probate was obtained by fraud was riot barred . — Kherodaxnoyi v. Bagala 
Sundari, 4 C. L. J. 492. See Ratnani v. Kumud, 14 C. W. N. 924; 12 C. 
li. J. 185. 

A decision dismissing an application made by the w’idow of the testator 
for revocation of letters of administration with the will annexed, is binding 
on the daughter, who would, if the will were set aside, be the next heir. — 
Durgagati Debt v. Sauravini Debt, S3 C. 1001; 10 C. W, K. 955. See 
also Ravinandan v. Sheoparsan, 11 0. L. J. 623. 

Directions given in an Administration suit, bind all parties determine 
the construction to which the will gives effect and ore final and conclusive; 
Oopal Lai v. Puma Chandra, 30 C. L. J. 57; 49 I. A. 100 P. C. 

A decision under the Guardian and Wards Act, 1890, dcclujmg the to* 
gery of a will, does not operate as res judicata, on the question of 
genuineness of the said will, in a subsequent proceeding under the Probate 
Act, 1881 . — Chinnasami v. HaTiharbarada, 16 M. 380. " (6 A. 269, referred 
to.) 

Decision of Insolvenoy Courts When Ees Judicata. — ^The 
jected to the attachment by a receiver of certain property under s. 2- o 
tbe Prov. InsoL Act on the ground that the property attached belonged to 
hini. The objection was dismissed and the order was uphe’J in appwi- 
Plaintiff then brought a suit for a declaration that the attached share be- 
longed to him. Held, that the suit was barred by the principle of res 
judicata; Irshad Hussain v. Gopinath, 41 A. 378: 49 I. C. 59o. 

An adjudication by an Insolvency Court on the application of » 
claimant under s. 22 of the Insolvency Act, operates as res judicata an 
bars subsequent suits in the Civil Court for the same relief; Pitaram v. 
JKujhaT Stnph, 33 I. C. 798; 16 A. D. J. 661. 

Decision of Liquidating Court When Res Judicata. — An order 
by a Court bringing the name of a person as a contributory on the nst o 
contributories if not appealed against is final and operates as res jud^a 
barring the question as to the liability of such person as contributory being 
re-opened; Kansht Ram v. The Peshawar Bank Ltd., 41 P. L. B. 1915* 

P. W. K. 1915: 28 I. G. 95. 

An opinion expressed by the Liquidation Judgo with regard to the pto 
of set off raised by the defendants (in a suit filed against theni by t 
Official Liquidator of a Bank in Liquidation) did not operate as res 1**®*?^ / 
Official Liquidator, Industrial Bank of India Ltd. v. Kesho Das, 

C. 653. 

Decision of Mamlatdar When Res Judicata. -^The dismissal of ® 
.sessory suit by a Mamlatdar on the merits does not bar a subsequent s 
under s. 9, Specific Relief Act (I of 1877), in a Civil Court . — Ram 
Balaji v. Narasinhacharya, 24 B. 251. (6 B. 477, dissented from), o 

also Raja Ram v. Oanesh Hari, 21 B. 91 and Babajirao v. La^manda > 
28 B. 216. 
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litig&tion iB Dot. 8. 18, C. P, Code, in term requires for tbo bar n bearing 
as well as a final decision bv a Court competent to try tbo latter suit; 
Faliitrara Iyer v. Muthu Kn$hna Iyer, 121 M. L. J, 67; 0 I. C. OSfl: 9 
M. L. T. 289. 


From the above cases it would appear that in order to establish the 
plea ot TCi judicata, the competency of the original Court which decided the 
former suit must bo looked to and not that of the Appellate Court in which 
the suit was ultimately decided on appeal. For instance, A brought a auit 
against B in the Munsif's Court for recovery of a plot of land situated in a 
m^al, valuing it at Rs. 600, the suit was dismissed and brought up to 
High Co^ on appeal which was also dismissed, A then brought another 
smt against B for recovery of the entire mahal valuing tno suit at 
Rs. 10,000, which was also brought up to High Court on appeal. Tlio 
High Court is no doubt compolenl to try both Iho appeals, but tbo com* 
petcncy of the Appellate Court to try both the appeals is not the teat to 
determine the plea of rei judicata, it is the competency of the original 
(^urt that is to be looked to, and ns tho Munsif was not competent to try 
the subsequent suit brought in tho Sub-Judge's Court, his former decision 
cannot therefore operate as rea judicata. A similar illusto.rion is to be 
fo\md in Bkaroai Lai v. 5oraf Chandra, 23 0. 416, 


^ ^nenrrent Jurisdiction and Exclusive Jurisdiction. — In determining 
wither B court which decided tho former suit was competent to try the 
subsequent suit, tho points to bo considered are : (1) whether the jurisdic* 

• ^ court which decided tho former suit was concurrent with tho 

court in which tho subsequent suit is instituted; (2) 
Whether the court which decided the former suit was a court 
Of excluttve jurisdiction. The expression “ concurrent jurisdiction ” means 
wncurrent as regards pecuniary limit as well os tho subject matter. See 
nunbahadur v. jJucfto Koer, 11 C. 801, P. C. : and fifuftomwiad v. Huddles- 
ton, 17 M. 273; Qanapathi v. Chathu, 12 if. 223; Muhund Ram v. Sheo 
Naratn, 47 I. C. 21. 

^l^ere the court which decided the former suit was a court of 
exciutice jurtsdiefton, tho decision of such suit will bar the trial of the 
same matter in a subsequent suit. For instance, tho Revenue Courts 
nave pmsdiction to try certain matters to the exclusion of the regular 
Mvil Courts; therefore, tho judgment c>f the Revenue Courts in those 
matmrs wp operate as res judicata in a subsequent suit, notwithstanding 
he fact that Revenue Courts have no jurisdiction to try the subsequent 
ml suit. On this point, see the cases under the headings ** Decisions of 
venue Courts ” and " Decisions of Settlement Officers,” 


th» ** Competent V Is also to be Considered “with reference to 

The Former Suit and Not to the date of the Subsequent Salt. — 

^ court competent to try such subsequent auit ” .refer to 
inafftn^^o at the time when the first suit is brought. For 

the sub ’ first suit is within the jurisdiction of the Munsif, and 

by reason of an increase in value of tho property ot 
py reason of mtentiny^ni nWd fhA ofTonf. nr hidiratn 


lifnA uT Jr me SUDsequem; ueen aw mo 

tiAioAf ♦ ®^t was brought, the Mimsif would have been oom- 

T subsequent suit relating to that property, 

y. Bhagwai, IQ 0. 697; Raghunaih v. Istur, 11 0. 163; Kunji . 
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was directly and substantially in -issue in the former suit, is also directly 
and substantially in issue in the subsequent suit, but another most im- 
portant condition is also necessary and that condition is, that the matter 
must have been heard and finally decided in that suit. The e^ressioa 
“ has been heard and finally decided " does not apply to an opinion ex- 
pressed in the judgment on other issues not material for ths purposes of 
the decree; nor does it apply to findings in a judgment not embodied in 
the decree, in as much as such findings do not amount to anything more 
than obiter dicta, see Davarahonda v. Davarahonda, 4 M. 134; Avala v. 
Ku-pper, 8 M. 77; Ahmed Bhai v. Sir Dinshaw Petit, 12 Bom. L. R. 1061: 
12 I. C. 813; Amir Mirza v. Haridar Mirza, 2 O. L. J. 118: 28 I. C. 217; 
Madhab Koeri v. Baikuntha, 4 Pat. L. J. 682; (1910) Pat. M3: 52 I. C. 
338; J. H, Jonet v. The Administrator-Oeneral of Bengal, 46 C. 485. 


However definite a finding may be, it will not operate as rea judicata 
where the decision in the case is not based upon it but is made in spite of 
it. A finding in a suit will operate as res judicata in a subsequent suit 
against a party only if that party could or was bound to have appealed 
against it. The words in s, 11 of the C. P. Code “ has been heard and 
finally decided by such Court ’ ' apply not to an expression ot opinion m 
the judgment but to what has been decided by the decree and 
bare wording of the decree is not the sole test of what has been decided. 
The question in each case is what did the Court really decide; 
Poddar v. Jadab Chandra, 2 Pat. L. J. 159: 1 Pat. L. W. 221: 88 !• t/. 
211 . 


Or. xvni of the C. P. Code, 1908 lays down the procedure for the 
hearing of suits and every suit must be heard according to the rules con* 
tained in that Order. The expression " has been heard " means near 
according to the procedure prescribed therein. The word “ final ” 
unalterable; and the expression “ finally decided ” means decided m t 
manner provided by rule 1 of Order XX, 

Final Decision. — ^Fmal decision means a decision which cannot be 
tered by the Court passing it, except as provided by section 152 of 
C. P. Code. See Order XX, r. 3. A decision liable to appeal remains fin 
until appeal is made, and it becomes final if no appeal is made within 
prescribed period or if the appeal is withdrawn; Qhelabhai v- Pa* 

87 B. 172: 14 Bom. L. R. 1142. But it loses its finality as soon as 
is made against it and the question of res judicata is to be deterinmen 
reference to the decree of the first court; see Nilvaru v. NilvafU, u ^ * 
Maruvada yenhatarafnamma v. Maruuada KnsfiTiatrttna, 57 la*. 

Bal/ctahan v. Kishan lial, 11 A. 148, followed in Chengalavala v. ^ , 

palhi, 30 M. L. J. 379: (1916) M. W. N. 223, where it has been nw 
that a judgment liable to appeal is only provisional and not operat've as 
judicata; Noor Alt v. Koni Meahr 13 C. 13; Kailash v. 6'ir/p. 39 • 

925: 16 C. W. N. 658; Chundra Kumar v. Shibo Sundari, 8 “ 

C. li. R. 22; Sheoaagar v. Sitaram, 24 0. 616, P. C. An the 

continuation of the original proceedings and the decree parsed by ‘ 
Appellate Court is the decree in the suit. On the filing of an ®PP® j 
judgment ceases to be res judicata and becomes sub judice; Chen^t^^ 

V. Madapathi, 30 M. L. J. 379: (1919) M. W. N. 233; Obedur Rahman 
V. Darbari Lai, 7 L. 423: 98 I. C. 584: A. I. B. 1927.L. 1. 

■Where an appeal Is filed and admitted the matters *on 

Lower Court cease to be re judicata and if the appeal is disposed 0i o 
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WTicn Ihe pecuniary value of n auit in hcNond tlio junadictlon of a 
court wfiich adjudicate<l upon Oie <lifiptite fK'lwcon tlie anme pnrtlcs some 
time before, nnj finding tiierc nrri\*r«l nl connot be fronted ns ra judicaia 
in the sub'^oquenl Huit, though flie judgment of that Court »8 ndmissible 
in evidence; II or ramhoiJ v i’nd/iii, 3‘J T C. WH; //«im (tohinil v. Sri 
Thalurjt Mahoro). II A L J 231 ; 10 I. C. 120. 

A iolulfian Rettlcinent nffieer i» not n Court of- jurisdiction competent 
to trj- n suit. He is nn ndtniniRfrativc ofiicer. — 3/nf>ih7int v. Sunangjt, 80 
B. 220; 7. Itom. L. 11 . 821. 

The Court of the Bninh of indoj>ondent Tippemh was not ti competent 
Court u-ithin tlio meaning of this section . — ^Mahomrd v. rififcur, 10 W. R. 
337. See however. .Ifcdhoo Bihre v. Ham Manirh'o, 0 W. R. Civ. Ref. 81 

A committee of Oudh fnlukdars made an award on a claim for main. 
tainenee, uhich was followed by a decree in the Court of Financial Com- 
missioner. Held that the committee was not n Court within the meaning 
of 8 . 13, C. P. Co<le, 1832 (s. 11 ). — liar Saafcar v. Lul liaghurai, 11 0. W. 
N. 841, P. C ; 20 A. 510: fl C. L. J. 18; 4 A. L. J. 407; 17 M. L. J. 
354: 9 Bom. L. R 757 . 

Explanation II.— The Competency of the Court shall be Determined 
Irrespcctlye of any Provisions as to Right of Appeal from the Decision of 
explanation in new; it was inserted to set at rest the 
'Conflicting rulings of the several High Courts. Under section 18 of the 
md Code, it was held by the Calcutta High Court and by the Madras 
High Court in some of its earlier rulings, that to make a matter re« 
it is not necessary, that the two suits must bo open to appeal 
m the same way, in order that' the decision upon an}* issue in the previous 
suit can bar the trial of the same issue in the subsequent suit . — Hakharan 
I- Kumud Mohan, 25 0. 671: 2 C. W. N. 297; Bhugwanbatti v. Forbes, 
oXt 5 C W. N. 483: David v. Orish Cltunder, 9 C. 183; 11 C. L. R. 
d05; Subhamntal v. Huddlestonc, 17 Itf. 273; Ahmed v. Moidin, 24 M. 444 ; 
OR Tk!r Prosad, 10 A. L. J. 108; Ranga Nathan v. Lalcshmee, 

ft? „ • H J. 379: 14 M. L. T. 189; Guru Charun v. Ur.-a Charan 

C. W. N. 490; Rama Bchari v. Surendra, 10 C. L. J. 84; 21 I. C. 970; 
Ram Faqir v. Bmdcaliri Singh, 18 A. L. J, 782 : 47 I. C. 837; 41 A. 64. 

A he same view was taken by the Allahabad High Court in Bani Madho 
y. Indar Sahi 32 A. 67: 6 A. U. J. 991. Followed in liar Stngh v. 
t>wrao, A. I. R. Ip27 A. 189, when it was held that the application of the 
mie of TC 8 judicata is irrespective of any provisions as to the right of appeal 
rom the decision of the court which decided the issue. 

.1 9“ *^0 other hand it was held by the Bombay High Court and also by 

ne Madras High Court in a Full Bench decision overruling the earlier 
aecisions (17 M. 273 and 24 AI. 444) that a decision in a previous suit of 
a bmail Cause nature in which no second appeal lies is no bar to^a subse- 
quent suit which is open to second appeal; see .dvanast Gounden v, 
Nachammal, 29 M, 195, P. B.; Bholabai v. Adesang, 9 B- 75; Oovind v. 
Dhondbarav, 15 B. 104; Vithilinga v. VitkiUnga, 15 M. Ill, 17 M. 768, 
18 M. 189, 5 Bom. L. R. 742, 13 B. 224, 24 B. 456, 25 B. 652, 

, It would thus appear from the above rulings that the explanation is 
intended to affirm the view taken by- the High Courts of Calcutta, 
Allahabad and Madras in their earlier decisions, that the competence of the 
jurisdiction of a Court does not depend on the right of appeal from ita 


1 



eODfe OP Civil procEdUrI 


m 


{ Sec. ll. 


In all these and in some other cases, in which decisions are not given 
on' the merits but on technical points, those decisions do not operate as ret 
judicata, because in those cases, a matter cannot be said to have been 
heard and finally decided. The reported cases on those points ore numerous 
and some of them ore given below under diflerent heads by way of illustra* 
tions. 

Dismissal on Failure to Produce EYidence.— The plea of res judicata 
ordinarily presupposes an adjudication on the merits, and the decision 
pronounced under Or. XYII, r. 3, shall have the force of a decree on the 
merits and will operate as res judicata in a subsequent suit. — Venhatachdam 
V. Mahalakshmamma, 10 M. 272 : not followed in 18 M. 4Sd Set! also 
Arunachala v. Panchanadam, 8 M. 348; Muhammad v. Imam Ehatun, 25 
P. L. E. 1012: 37 P. W. E. 1912. Salig Ham v. Ram Kishett, 10 A. L. 
51; 15 I. C. 51 

Dismissal of a claim for foilure to produce evidence to substantiate it, 
is of the same effect as a dismissal founded upon evidence for the purpose of 
barring a suit as res judicata — Rama Rao v. Suriya Rao, 1 M. 84. See 
also Sahadeo Pandey v. Nakbid Pandey, 15 W. B. 573; Mofizooddeen v. 
Amooddecn, 23 W. R. 52: Watson v. Collector of Rajshahye, 11 M. I- A- 
170; Katiick v. Sridhar, 12 C. 563; Bar Baksh v. Lala,’ 8 O. L. J- 23o; 
34 I. C. 640. 

Where a plaintiff appears in a suit and goes into evidence, but before 
the evidence is closed makes default and the case is dismissed. Held, tast 
the former judgment operates as res judicata in a subsequent suit between 
the same parties. — Romanath v, Mohesh Chundra, 9 G, W. N. 679; Karticii 

V. Sridhar, 12 C. 663 ; Nagauda v. Krishnamurti, 34 M. 97. See however, 
Dama Ram v. Raghunath, 10 C. W. N. 40. 

Judgments on Technical or Preliminary Points. — An assignee of a 
mortgage bond sued to recover money due thereunder, but the suit was 
dismissed on the ground that bis sale-deed not being registered, was iua“* 
missible in evidence. Subsequently, he, having produced a fresh registered 
sale-deed, brought a second suit on such bond. Held, that the second suit 
was not barred. — Ishri Dat v. Har Narain, 3 A. 334. 

A former judgment which wholly proceeded upon a technical defe^ or 
irregularity in the proceedings, and not upon the merits of the case, does 
not bar a subsequent suit for the same cause of action; Shokhee 
Mehdee, 9 W. R. 327. Approved in Ramircddi v. Subareddi, 12 M. oW, 
Molcund Noram v. Janardun, 15 W. R. 208 and Pogha v. Gooroo, ^ 

W. B. 114; Ramji v. Sheik Mansur, 15 I. 0. 890 ; 8 N. L. B. 68; DeodbaT 
V. Thdkur Nihal Singh, 16 N. L. R. 206; 47 I. C. 909; Oanesh now* 
Chandra v. Laxmi Bai, 46 B. 726; 24 Bom. L.-R. 249. 

Where a certificate made under the Public Demands Recoveiy 
arrears of rent, was cancelled on appeal by the Collector on the ground tba 
bona fide claim of right is involved, a subsequent suit for the same arrears 
is not barred: Janki Koeri v. Basdeoojho, 13 I. 0. 351. 

Dismissal of Former Suit for Want of Jurisdiction or Cause of Action. 
— ^Dismissal of former suit for want of jurisdiction or cause of action does 
not operate as res judicata; Lakshman v. Ramchandra, 5. 33. 48 P* . 
C. L. R. 820; see also Baban v. Nagu, 2 B. 19; Bhukandas v. Lallubjiat. 
17 B, 562; Lakshmishankar v, Vtshnxfram, 24 B. 77; Rarngohind 
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Mohima Chunder v. Airadha Dattia, I. *5 Bom. Ia R. 251, 21 W. R. 207; 
seo also Rom Dat$ v. Roth Monee, 25 W. R. 189; RocAM v. Md, 
MojiduUoA, 0 A. L. J. 527. So also Ihe <1ociiioD ol Rovenuo Court; Budar 
' Kuntcar V. RfnanolA, 10 A. L. J. 825; Rid Soron v. Dhagat Deo, 03 A. 
453; 8 A. L. J. 041; 10 I. C. 024. 

Tho dcciBion of a Revenue Court in a rent auit as to the genuinenesg of 
a document doca not opcmlc an ra ludicdta in a subsequent suit in a 
Civil, Court for trial of suclj issue, such Courts having no jtirisdiclion to 
f/y tbo subsequent suit, and s. 11 is not ojchauslivo on tho subject of rcf 
jv.dteata. — Oomti Kunwar v. Gudri, 2.’i A. 108 (29 C. 707, I’. C., followed); 
distd. in Rom Singh v. Oirraj Singh, 87 A. 41 ; 12 A. L. J. 1252, foUovrcd 
in Sherhhan v. Dc6i Pratad, 87 A. 254. 

^ A former decision bv a Revenue Court cannot opera to ns ret judicata 
.m a subsequent suit which is only triable by a Civil Court; Jaman. v. 
Chandya Ram, 00 P. W. R, 1018: 100 P. h. R. 1018: 48 P. R. 1018; 18 
I. C. 018. 

A co-sharer sued tho two lambardar? jointly for proOts, and tho 
Revenue Court held that they were not liable to bo sued jointly and 
dismissed tho suit. 1110 plaintiff then filed separate suits. Held that 
the formef decision did not operate as ret iudicata . — Ramfa v. Muhhia, 
29 A. 287: 4 A. L. J. 178. 

The decision of on officer appointed under seo. 48 of the N. "W. P. 
Rent Act, 1381, to divide produce, or estimate or appraise a standing crop 
as between a landholder and his alleged tenant, as to the liability of tho 
tenant to pay rent, if such liability is denied, will not in a subsequent suit 
between the parties, be re$ judicata.— Jafar Khan v. Ohulam Muhamad, 
^5 A. 282; Tafa^apu Tavodu v. Zamindar of Tarla, 82 I. C. 7C6. , 

The decision of Revenue authorities allowing mutation of names in 
ft person who alleged that he was entitled to succapd upon the 
fleath of an occupancy tenant could not operate as re$ j'udteafa in a sub- 
sequent suit brought by the zemindar, in the Civil Court for his ejectment, 
on the allegation that he was a mere trespasser . — Naidar v Baru ^fal, 
24 A. 163. 

^ A Revenue Court has no jurisdiction to entertain a claim between rival 
claimants to a tenancy. A. decree for rent therefore does not operate as a 
bar^ to the^ maintenance of a suit for declaration of right to a tenancy 
agmnst a rival claimant; Balbhaddar v. Sotnaru Rai, 18 A. I/. J. 395; 27 
i. C. 9 l 4 j Kanhai Ram v. Durga pToead,' 87 A. 223. 

, Becision of settlement' officer passed in a case relating to amendment 
01 jamahandi declaring the defendant's status as tenant liaole to pay rent 
w not res judicata either in the Revenue Court or in the Civil Court; 
oakhawat Alt v. Buraj Pro«ad,/14 A. L. J. 140; But see Harjaa Brahman 
V. Makund Barug, 27 I. C. 78. 

In a famabandt case it was decided that the plaintiffs were non-occu- 
pancy tenants but the len^h of tenancy was not determined. Held, that 
m a suit for determination of the tenure the first judgment did not operate 
ftft rez judicata; Lai Bahadur v. Maharaja of Tiztanagram, a.*! I. C. 556, 

A suit to establish plaintifl’s title to certain land alleged by the 
defendants to be tnaniyam land attached to the office of the defendants 
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Ibe merits within the meaning of this section. — Futteh Singh v. LacAw* 
Kooer, 13 B. L. R. Ap. 37: 21 W. B. 106; Trilochun v. Naho Khhote, 2 
C, L. R. 10. See also Muhammad Salim v. A^oftain Bibi, 8 A. 2K, 
Dcodhar Sheo Singh v. Nihal Singh, 47 I. C. 909; Kotasseri Sankatan 
V. Konholi, 43 M. L. J. 572. 

Dismissal For Under-Yaluatlon.— Dismissal of former suit for under- 
valuation is no bar to n subsequent suit on the same cause of action.— 
DuUnbh Jogi v. Narayan, 4 B. H. C. 110 and Irau^ahom v. Saiynpps. 
35 B. 31. 

Order For Abatement, — No order for abatement of a suit under Or. 
XXn. r. 9 is a bar to a fresh suit on the same cause of action. — ^Niifarini 
V. Brojo Nath, 10 C. L. R. 229. 

Dismissal for Want of Succession of Collector’s Certificate. — ^Dismissal 
of suit for want of heirship certificate does not bar a subseqvieM suit 
brought upon the same cause of action. — Peffiaparunjol Chefti v. A/tni- 
nondt, 18 M. 466. Nor the dismissal of the former suit for want of 
Collector’s certificate under the Pensions Act bars the subsequent suit. 
Putali Meheii v. Tulja, 3 B. 223. 

Effect of Withdrawal of: Suit or Appeal Without Permission.— The 
dismissal of the former suit " in the form it was brought ” without any 
permission under Or. XXIII, r. 1, to bring fresh suit bars a fresh suit ou 
the same cause of action. — Ganeah Bai v. Kalha Prasad, 6 A. 595, and 
Kudrat v. Dmti, 9 A. 155, Unconditional withdrawal of suit may result 
in the subject matter of the suit becoming again ret judicata; Sifaram r. 
Chholhai, 5 N. L. R. 83. But the Allahabad High Court has held that 
dismissal of former suit with permission under Or. XXHI, r., to bni^ a 
fresh suit as to a part of the subject-matter does not prevent the subse- 
quent suit from being barred by the principle of rea judicata. — Sukh 
Bhikhi, 11 A. 187, F. B. The Privy Council seems to have tahen ® 
ent view in Par*ofam Gir v. Narhoda Gir, 21 A. 505: 3 C. W. N. 5 
(P. G.). The Calcutta High Court held that the termination of a a 
by the plaintiff being allowed to withdraw it without leave to bnog 
fresh suit is not a bar to a subsequent suit in which the same matter 
in issue. — A'omini Kant v. Bam Nath, 21 C. 265. See also Sultan 

V. Md. Munir, 149 P. W. R. (1911); Amir Singh v. Jai Ram, L. K- » 

84 (Rev.). 

"Where the first suit was fairly contested and an appeal 
against the decision, the mere fact of the withdrawal of the appeal does 
deprive the decree of its operative character in law: Ohelabhai v. n 
Javer, 37 B. 172; 14 Bom. L. R. 1142. 

Dismissal of Plea of Set-off. — ^Dismissal of plea of set-off in a 
suit bars a subsequent suit for the same claim. — Abdoolah v. “Sirre » 
15 W. R. 252. But a plea of set-off is not barred by this sect’on where 
two claims are founded on different titles. — Amtr Zama v. Nathu ° 
896, See also Lucki Narain v- Khettro Pal, 13 B. L. R. (P. C.) HO: 

W. B. 330; Pichi Aiyar v. Subramania, 28’M. L. J. 513: 29 L C. 34- 

-Dismissal on Defanlt to GWe Security for Costs. — Dismissal of a suit 
on default of plaintiff to give security for costs does not 
judicata. Under this section n‘ defendant may be precluded from P*?® 
as a defence, matter which is res judicato.— Run^rop v. Ravji, 6 B- 
See eilso Hariram v. Lalbat, 26 B. 637: 4 Bom. Jj. R. 262. 
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Rubpoqiicnt fuH for <*j<vlnipn( m !!io Civil Court; Jamnn v. ChatnHaya, 

6 n r. w. n. loifi; loo r t,. n loin: m p. r. loin. 

Ill n suit for ojocltncnl by n IntidboMcr under N. W, P. Rent Act 
(Xyill of 1873). tlic dpctRinn of n Revenue Court dcclnrln;; the tcnnnt'p 
liahility or non-tlnbi'lity to ejectment in not n bnr to n frc'«h determinntion of 
their respective riphts in thj^ Civil Court, — SiilihntinUi Afi>*er v. A'anm 
ChauiJhri, 3 A 321, lUrhal v. Ti'Acrcm, *1 A. II; /yorf/ii Singh v. hhn 
Singh, 0 A. 235; Sunder K'tmirar v. Vina Nath, 87 A, 280 ; 28 I. C. 482. 
But Eoe Rfldfta Vratad x Salih Uni, 3 A. 243; nnd Bihari v. SheohaJah. 
29 A. COl : 4 A. R. J. fits. 

In n suit brought in n Revenue Court, the plnintifl nllcped that the 
defendants bad pot their names entered without his consent nnd pmyed 
for their ejectment ns tenants. In the present suit in Civil Court, he 
prayed for ejectment of the defendants ns trespassers, fhid that the 
suit was not banned bv the rule at ret judicata; }(uhh Bam v. Chajju, 
17 A, L. J. (WO: 1 u: P. L. R. (H. C.) 74: 50 1. C. 734. 

A decision of the Revenue Court ordering the ejectment of the plain* 
tiff on the ground that he was the sub-tenant of the defendant, is not 
re» judicata in a suit by the plaintiff brought in the Civil Court, for a 
declaration that ho was the owner of a certain occupancy holding and 
praying for its possession; the Revenue Court not being competent to 
try the present suit; A'anhot Barn v. Duran Prasad, 87 A. 223: 13 A. 

d. 278 : 27 I. C. 918. 

Suit in a Civil CJourt for a declaration on n question of title decided 
“y ® Revenue CJourt under section 39 of Act XIT of 1881 is barred by 
res judicaffl. — Bheo Narain v. Parmeshar, 18 A. 270 (F. B.) 

An entry in a revenue record which is based solely on the fact of 
possession cannot operate ns res judicata on a question of title subse- 
quently raised in a civil suit. — K’afiani v. Dasu Pandu, 20 A. 620. 

, The decision of a Revenue Court determining that an occupancy 
ftol^ng is heritable operates as res judicata in a subsequent civil suit 
by the landlord for recovery of the possession of the holding by a declara* 
«on that it is not heritable. — Shtmhhu Narain v. Bochcha, 2 A. 200. 

„ ® 15 A. 887; TiTcatf Oanesh Narain v. Maharajah Protap Vdat 

Nath, 43 C. 136; 19 O. W. N. 998; 23 C. L. J. 118; 31 I. C. 691. 

Where a Revenue CJourt decides in a rent suit, that the status of 
a tMant IS that of a sub-tenant, that decision is binding on a Civil 
^P^rates as res judicata to bar a suit brought subsequently in 
ne t/ivil Court by the tenant for a declaration that he is an occupancy 
Afoffo .V. Ramlal, 58 I. O. 773; Ramdas v. Duhri. '20 A. t. J. 

Dilu'ar Khan v. Kulsum, 3 O. ,W. N. 210: 93 I. C. 62: A. I. B- 
1926 Oudh 205. Where a Revenue (Jourt which is ^not authorised to 
determine a • matter finally gives a decision on the matter, it does not 
operate as res judicata in a suit' in the Civil Court. Otifer Dicta . m a 
prior decision does not operate as res < judicata in a subsequent suit; 
Wadhawa v. Hassi, 73 P. R. 1915: 111 P. R. R. 1915: 64 P. W. R. 1915: 

29 I. C. 778. ’ ’ , - ' I 

A landlord obtained a decree against his tenant in the Revenue 
CJourt to enforce acceptance of pattah at oegtain rates. The tenant 

a p. c— 12 
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prior to the institution of the suit, the Court, under Or. XX, r. 12, is bound 
to direct an enquiry as to such rents nnd mesne profits and ascertain 
them in the suit and then pass a decree : nnd if in such a case the Court 
does not grant the relief, then it should bo considered to have been refused. 
See Kachu v. halishman Singh, 25 B. 116, in which it has bren held that 
where a claim for past mesne profits is' made in the former suit and 
inquired into and finding recorded that there was a balance due to the 
plaintiff, but no particular sum is fixed by the decree, 'no second suit can 
be maintained by reason of the bar created by this explanation.' In the. 
above case, all the rulings of the several High Courts have been referred 
to an^ discussed. See also 31 B. 527 and 34 0. 223. But where in a 
suit for possession the plaintiff also claimed mesne profits tor a period 
subsequent to the institution of the suit, it is not obligatory on the Court 
to grant relief for such mesne profits; and in such a suit if the decree 
was silent as to such future mesne profits, it would not bar those mesne 
profits in the second suit. See 17 C. 968; 19 C. 615; 21 A. 425 F. B.; 4 
M. 308; 14 M. 828; 19 B. 532; 82 C. 118; SO A. 225 and other cases noted 
below. The reason being that it was not obligatory, but discretionary, 
with the Court to grant such relief or not. But see Ratnaswami v. 
Srirangaraja, 2 L, W. 8; 26 I. C. 622. 

From the reported decisions bearing on this explanation, the following 
rules may be gathered regarding its applicability: — . 

(1) That the relief claimed in the former suit was a substantial relief 
nnd not ancillary to the main relief; (2) that the relief claimed m 
former suit was such which the plaintiff might claim as of right; (3) 
that it was obligatory on the Court to grant the relief. 

Relief Claimed but Not Granted. — ^This explanation does not 
where the Court is silent on a head of relief only claimed as an anciUa^ 
to the main relief, and which by implication is rather granted 'than ^ | 

It only applies where the Court is silent on ‘an independent 
claimed and duly controverted, Fatmabai v. Aishabai, 12 B. 454, 
appeal 13 B. 242. 

Where a mortgagee had previously instituted a suit to 
security and was content to take a money-decree, and failing to o 
satisfaction of the decree brought another suit to realise the debt dJ 
sale of the mortgaged property. Held that the second suit was barre^ J 
res jiidicaffl . — Shibu Beta v, Chandra Mohun^ 33 C. 849; folld. in rwm 
V. Nand Ram, 31 A. 19; 5 A L. J. 732, 

Decree in a redemption suit making no order as to mesne pro^^® 
Subsequent suit by a plaintiff for surplus mesne profits accrued due 
to former suit. Held, that the claim was res judicata and was bane^ ^ 
Kachu v. Lakshman Singh, 25 B. 115. Approved in Rukhmim 
Venkaiesh, 31 B. 527; 9 Bom. L. R. 958 and in Saiyabadt v. 

C, 223; 5 C. L. J. 192. See 18 C. W. N. 669. 

The rejection of an application for the assessment of mesne 
awarded by the decree in a suit for possession of lands debars a 
application for assessment, as the rejection has the effect of dismis 
the suit; Purno v. Jogendra, 29 C. L. J. 470 50 I. 0. 262. 

Where a decree for possession is silent as regards mesne 
have accrued between the date of the institution of the suit and delivery 
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PraiflJ, H A. L. J, HO: 00 I. C. OJO. Whore Scltloiucnt Courts hnve 
fully gone into the rirnl clnitns nnd dealt with nnd decided nil points 
rnised, it is not open in Rub«c»jurnl prorcedings to one parly to deny the 
status of another party as found hy stich Settlement Courts or to assort 
more than what was awarded hy such Settlement Courts; Uani Indar 
Kuar V. nafcur Baldco IfoUh Singh. 89 M. L. J, 115: 28 M. L. T, 
334 : 25 C. \V. K 170: 18 A. Ij. J. 1057: 57 I. C. 897 (P. C.); bGt where 
the point was incidentally decided in n set dement proceeding, it did not 
operate ns ret judicain; .^fnliorafi Jfflinn'fc v. Suafi 5frtn//ii, 18 C. W. N. 
833: 18 I. C. 115; Bani Indar Korr v. r/iflfcHr Datdeo Singh, 25 

C. W. N. 170- 09 M L J 115: 18 A. L. J. 1057: 57 I. C. 897 P. C. 

An erroneous decision of a Settlement Court deciding a question of 
title operates ns re» judicata ns regards the mnttcr in controversy in the 
suit; Tiluk Chand v. Savxhhu Singh, 23 0. C. 209, 2 U. P. L, R. (11. C.) 
163: 60 I. C. 4W. 

Decisions under the Bengal Tenancy Act (YIII of 1885), When Res - 
JadIcata.~-\Vhcn n Rcvonuc-ofriccr disposes of an objection summnrily 
under sections 103-A nnd 105 of the Rcngnl Tenancy Act, without adopting 
the procedure laid down in the C. P, Code, his order will not have the 
judicata; Kurban AH v. Jafar AU, 28 0. 471; 5 O. W. N. 
798. Followed in NataruUa v. Aminiddi, 8 C. L, J. 183. 

Held that the previous decision of o Special Judge not having been 
parties, but between the plaintiffs on the orJe hand and the 
landlord on the other, cannot operate as ret judicata in the subsequent 
suit — Mokunt Jagannath v. Chandra Kumar, 5 C. W. N. 421. 

,, ^ previous ex-parte order of n Scttlement-ofBcer under section 107 of 
the Bengal Tenancy Act (VIIl of 1885^ is not rea judicata on the question 
oI tenant’s rent, hut is admissible in evidence as to his rent. — Aahutoah 
Nath V. Abdool, 28 C 676. 

of the Special Judge, affirming the fair rent fixed by the Settle- 
^^0 force of a decree under b. 107, Bengal Tenancy Act, 
tenant in his appeal before the Special Judge did not take 
the objection as to the effect of s. 102 of the Act, the matter is ret 
judicata and cannot be re>opcned. — Mohim v. KaUtara, 11 C. W. N. 939. 

Where in a previous suit before the Revenue OCBcer under s. 105 of 
Tenancy Act, the question as to the maintainability of a suit 
on the ground of jurisdiction was raised and adj’udicated upon, and it was 
♦ft against by some of the parties to the suit, it ic not open 

those parties to subsequently bring a suit in a Civil Court for a- 
ceclaratory decree that the 'decree of the Revenue OflBcer ,was without 
jmsdiction; Chowdhury Upendranandan v. Vmai Set, 30 C. W. N. 974: 

97 I. C. 702: A. I. R. 1926 C. 1180. 

The decision of a Revcnue-oflBcer under s. 106, Bengal Tenancy 
•Act, (Vni of 1885), is ret judicata between the same parties in a sub- 
sequent suit in a Civil Court.— -CoJfcuI Shahu v. Jadu Nundun, 17 C. 721; 
Nifeunj'a Behari v. Birendra"^ Kiahor, 22 C. D, J. 148. See however Bam 
Chandra v. Banda, 19 C. L. J. 197; MuJetinatk v. Bametufar Singh, 15 
C. W. N. 57; Bhathi Bhutan v. Sheik Eahabar, 19 C. W. N. 636; Jatmdra 
Nath V. Aeizar Bahman, 71 I. C. 807. 


t 
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set aside the transaction, which was dismissed on the ground oC limitation; 
Mina Lai v. Kharsetji, 30 B. 395: 8 Bom. L. R. 269. 

The Court having awarded a particular sum ns annual meane profits 
without setting forth in the judgment the details -thereof, and it having, 
therefore, become impossible to say that the right to a particular deduction 
therefrom claimed by the defendant was adjudicated upon by the Court, 
held that the rule of rea judicata did not apply to the question as to the 
payment by the defendant . — KachuTala Chela v. Sha Oghadbhai, 17 B. 35. 
See 29 I. G. 731 : ICO P. L. R. 1915: 72 P. W. R. 1915. 

Where a Court expressly declares, whether rightly or wTongly, that it 
is not competent in a particular suit to grant a further relief claimed and 
directs plaintiff to take separate proceedings to get the relief, a subsequent 
suit by plaintiff to get the relief is not barred either by res 'judicata or by 
Or. II, r. 2, C. P. Code; Muhammad Bahsh v. BaJfi-ri-ahan, 160 P. L. K. 
1915: 72 P. W. E. 1915: 29 I. C. 731. 

Explanation V, s. 11, contemplates, decree which does not expressly 
grant the relief claimed; the termination of a suit by the plaintiff being al* 
lowed to withdraw it without leave to bring a fresh one, is not a bar to a 
subsequent suit in which the same matter is in issue. — A'ninmt Kant v. 
Ram Nath, 21 Cal. 265. Refd. to in 4 C. W. N. 110; 9 0. C. 164, p. 166. 

Principle of Res Judicata When Applicable to Execution Proceedings.— 
It is true that s. 11 of the Code of Civil Procedure, or any of its explana* 
tions, cannot in terms apply to an execution proceeding because i the ques- 
tion arises in the same suit and not in a second suit. But as observed by 
their Lordships of the Privy Council in the case of Ram Kripal v. nup 
Jfnntnari, 11 I. A. 37: 6 A. 269 P. C., an order in execution may be 
binding between the parties and those claiming under them as 
an interlocutory judgment in a suit is binding upon the parties 
and in every proceeding in that suit, or as a final judgment m a 
suit is binding upon them in carrying the judgment into execution. Ijl 
binding force of such a judgment does not depend on s. 11 but upon tne 
genered princi^lea of laiv If it were not binding, then there 
end to litigation; where a point has once been expressly decided in ta 
execution department, that decision binds the parties -in all 
proceedings, and in cases where a point has not been directly decided a 
18 such as must be deemed to have been necessarily decided before an or 
of execution was passed, the decision has a similar binding 
instance, objections that the application is not in accordance with t 
law, or that it is barred by time, or that the decree is not capable of ” 
tion, or that the Court has no jurisdiction to entertain the. application, 
that the person applying for execution has not the right ’ lo do 
objections, which, if not raised before the execution is ordered, have be 
held in several cases to have been decided adversely to the objech^ J 
the execution order; Dip Prahash v. Dit;ar7ca Prasad, A. I. R- 
71' {Mangal Prasad v. Qrija Kanta, 8 I. A. 123: 8 C. 51 P. 0.: Kamhrip^* 
V. Rup Kuntvari, 11 I. A. 37 : 6 A, 269, P. C. ; Raja of Ramnad v. ' 
aioamt, 48 I. A. 45: 25 C. W. N. 581: 40 M, L. J. 197; 59 I. C. 
folld.)', Binda Prasad v. Raj Ballaw, 48 A. 245: 91 I. C. 785: A. I- 
1926 A. 220. 

Where a Court, upon an application for execution, has decided that' tb® 
execution is barred by limitation, and that order has become final in cons®' 
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A decision in n proceedinp under «< 105 of tho B. T. Art in Trhich 
no question ns to correctness of cntricH «ns rnised, is no bnr to a cWil 
suit questioning the correctness of entries; Vandab v. /Inanffo, 14 C. W. 
N. 897; 12 C. h J. 195 Sec Ijoncvcr Ihrhamudul v. Frolthi, 18 C. 
W. N. 400. 

Decision In Small Cause Court Sulla When Bca Judicata In CIrIt 
Suita.— A decree pushed in n suit in n Smnll Cnuse Court in which a qiica* 
tion of title is incident nllj’ dcoH with is not tv bnr to tv Buit for iv general 
declaration of title.— /noi/at Kban v, Bafintaf /Jibi, 2 A. 07; Antvar Alt 
V. N«ral Uuq, 4 A. L. J. CI7; Manappa Mvdati v. McCarthy, 0 M. 102; 
PorflM Sooth V. Parbuity, H C. 012: 1 C. h. B. 40^1; Valdoco Pratad v. 
Narain Hahroi, 34 I. C. 123- See however Dahhyani v. Pole Oobtnd, 
21 C. 430; Puf/anjflit'da v. .Vi7t an f/i, 87 B, 075 F. B. But though tho 
finding on the question of title will not bo ret judicata, ft finding as to 
the actual subject-matter is nlwoya rci judicata; Haman Menon v. 
Madhava Menon, 03 I. C. 170: A. I, B. 1927 M. 00. 

Decision in previous suits which were in tho nature of small enuso 
suits, and in which there was no right of second appeal, does not operate 
as rc« judicata in a suit for declaration of right. — Oobind v. Dhondbarav, 
15 B. 104 (0 B. 76, followed). Followed in Nantasivaija v. Jvadir, 17 M. 
168, and in Srirangachariar v namasami, 18 SI. 189, See Aoanst Goun~ 
den V. Nochamntal, 29 M. 105: 10 M. L. J. 41 F. B., (17 Jl. 278, 24 

M. 444 and 24 M. 63 overruled). See also Dularc v. Hazart, 12 A. h. J- 
853; tee however Scllam v. Fecrappa, 18 M. L. T. 171:- (1015) M. W. N. 
605: 80 I. C. 622. 

■R iw decision of a Munsifl’s Court under s. 0 of the Specific 

Belief Act decreeing possession to the plaintiff operates as ree judicata 
m a subsequent suit for recovery of damages for such dispossession by 
the same plaintiff in the Court of Small Causes as regards the issue as 
to dispossession; Held also that tho Munsif who had tried the former suit 
Was competent to try the subsequent suit for damages within the meaning 
of-P. 11; Bodiu Bhonja v. Mohan Singh, 16 A. L. J. 789* 89 A. 717; 
42 I. C. 862 (8 B. 338; 27 M. 03 folld.). 

Deolslons of Criminal Courts. — ^The decision of a Criminal Court does 
not operate as re» judtcafo in a civil suit in respect of the same cause 
of action.— Bam Lai v. Tularam, 4 A. 07. 

Orders of Magistrates under section 146 of the Cr./ P. Code are 
in evidence, on general principles, . also under section IS of 
to prove certain facts. — Dinomont v. Brojo Mohini, 
20 C. 187 P. C.; 6 C. W. N. 886. P. C. 

The conviction in a criminal case is evidence in a civil suit for damages 
n respect to the same act.— Bi«7ioonoriv v. Huro Gobind, 5 W. K. 27; 
^oorpo Baj Doorga Charan, 6 W. B. Civ. Ref. 26: Jadubar Singh v. 

N % 37 ^^”’ 21 A. 26; J?ai Jung Bahadur v. Rai Oudur Sahoy, 1 O. W. 

The judgment of a Criminal Court is the only evidence of the fact 
that the dofendaota were convicted.— Hath v. Vtnacha^an, 9 O. W. 

N. cclxiv (264). 

Held by Ghoso, J., that tlio decision m a civil suit would be ad- 
missible in evidence in a criminal case if the parties are substantially the 
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between the parties and if in any subsequent proceedings, the point again 
becomes material, the parties are bound by that previous decision and 
the matter' cannot be reopened; Kapur Chand v. Kanhaiya Lai, 45 A. 
735: 21 A. L. J. 641; Musat. Pura v. Behari Lai, 68 I. 0. 239. 

An objection which has been disposed of finally by an order in eiecu* 
tion proceedings is not to be entertained a second time in execution pro- 
ceedings relating to the same decree; Dip Praltaali v. Dwarlta Prasai, 48 A. 
201: A. I. R. 1926 A. 71; Raj Kumari v. Sirdar Gut Bakhsh, 99 I. C. 
1006: A. I. R. 1927 L. 179. 

Omission by the judgment-debtor to prefer objection to execution after 
issue of notice under Or. XXI, r, 22, creates the bar of Yea judicofa.— 
Jogendra v. Hiranya Kumar, 2 C. L. J. 499. 

A previous ex parte order for execution passed on service of proper 
notice to the judgment-debtor, which raised a question about the execu- 
tabiUty of the decree operates as res judicato and the judgment-debtor can 
not at a subsequent application raise the plea that the decree not 
table and that the previous application was barred by limitation; ouo- 
harayadu v. Bapayya, 98 I. C. 702: A. I. R. 1927 M. 149. 

Where a judgment-debtor having an opportunity to plead limitation as 
a bar to the execution of the decree, neglects to do so, and the apphcatio 
for execution is entertained and orders passed thereon, the principle of 
judicata will apply to such execution -proceedings on a subsequent appbefl- 
tion for execution. — Ldkshmanan v. Kuttayan, 24 M. 669. See as 
Stibbarama v. Nagaminnl, 24 M. 683. See also Sheoraj Stn^h v. 

Nath, 24 A. 282- Coventry v. Tulshi Perehad, 81 C. 822; 8 C. W. 
and Behari Lai y. Mujid Ali, 24 A. 138. Subbiah v. Kamanathan, ol ^ • 
462; Oovinda Nath v. Baairuddin Mandal, 34 C. L. J. 163; 
madi Begum v. Mf. Umda Begum, A. I. R. 1922 A. 100: 66 I- C. 7oi* 

Where a former application for execution was struck off in consequenc® 
of non-payment of faZobano, a subsequent application for execution 
barred. — Phehu v. Pirthi Pal, 15 A. 49. 

An application for execution was dismissed for want of jiirisdiction 
No appeal from the order of dismissal. Held, that the subsequent 
cation for' execution is barred. — Nahi Muhammed v. Jwala gj 

148; Kondu Nagayyan v. EmbUl Sn'ntuasa Ayengar, 14 L. W. lo- 
I. C. 856. 

Questions decided in an execution case cannot be re-opened 
successor to the Judge who decided them. — Bullabh v. Narain, 3 A- 

Where a judgment-debtor, being entitled and having an opportunity t® 
plead Or. XXIII, r. 1, as a bar to the execution of the decree, neglect® 
do so, and the application is entertained by the Court and orders 
thereon, the principle of res judicata will apply to such execution . 
ings at a subsequent stage of the same. — Sher Singh v. Daya Ram, • 
664; see also Ktakna Sahai v. Aladad Khan, 14 A, 64; see, however, n ' 
Lai V. Narain, 12 A. 539: Moaintnnisa v. Joychand, 16 I. C. 238; 
chert Oovinda v. JfrisAna, 45 M. L. J. 71 ; (1923) M. W. N. 299- 

The principle underlying s. 11 applies to execution proceedings as much 
as to suit; JRom Lai v. Deodhari Lai, 2 Pat. 771; 6 Pat. L. 1'. 7. 
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though not by rcapon of *. 11, C. P. Code but bv reo'^on of the ccncrni 
rriociplo^ of TCI judicata, (48 C. 40 foUd.; 23 C. 520: 17 C. W. N. 035 
ormulftf) Jiamachandra Itoic v. Itamachandra lto\r, 45 M. 320 : 20 C. 
W. K. 713: 49 I. A. 129 (P. C.). 

Decision under the Probate and Guardians and Wards Act, When Res 
Judicata. — A decision under tho Probnte nnd Administration Act {V of 
18S1) docs not opemte os rci judicata in eubsoquent suit to cstnblish title 
to the property. — Arunmoyi v. .Vo/iendra, 20 C. 8S9; Laliimohon v. Radha* 
Taman, 15 C. W. N. 1021: 13 C. I». J. 547. Gone«h Jagannath v. Ham 
Chandra, 21 R, 503; nnd Ja^annath Pra$ad v. Ran/tt Singh, 25 0- 
354, p. 8G9; latit Mohan v. Hadharaman, 10 C. h. J. 547: 15 C. W. N. 
^1: Kau-ab Afcban Degum v. Rairab NazhaUud-doicla, 1 C. L. J. 594, 
P. C.; 0 C. W. X. 039. See Chintamoni v, liamachandra, 84 B. 589: 
12 Bom. L. R. 094; Hajendra v. ManicU, 8 A. L. J. 1003, Maqbul Shah 
Ahmad V. Muhammad AtmatuUa, 49 P. It. 1918: 40 P. L. R. 1918: 84 
P. W. R. 1918: 43 I. C. 723. But Arunmajt v. Mohendra, 20 C. 888 
and Laliimohon v. Dadharaman linve been dissented from in Dici- 
japada v. Koltpada, 81 C. W. X. 899, where it 1ms been held that the 
previous decision of Probate Court in a matter which was fought out 
between the parties nnd finally decided by that Court operates os res 
judicata in a Biibsequcnt tilJe suit. *' The real principle is that if a matter 
has been fought out in n Court having jurisdiction to decide that matter, 
the decision on that matter would operate ns res judicata although 
the Courts might not bo the same;" Shco Parson v. Ramiiandan, 43 
I. A. 91: 43 C. 694 : 20 C. W. N. 788; T. B. Damchandra liao v: A, N. 
^‘Samchandra Dao, 49 I. A. 129; 45 M. 820: 26 C. W. X. 718 ref erred 
to). 

Judgment in a probate case regarding genuineness or otherwise of 
operates os res judicata in o subsequent suit; Kishorhkai v. Itanch' 
chodta, 38 B. 427. Sec also Kalyan Chand v. Rita Bat, 38 B. 809 F. B. 
and Brendon v. Sundarabai, 38 B. 272; and 8heoparsan Singh v. Ram- 
nandan, 20 G. W. N. 788 P. C. : 43 C. 694 : 23 C. L. J. 621 : 81 M. L. J. 

N *898 C. W. 

Where a matter has been finally decided between the part'es, the mere 
fact that the decision w’ns given m an Administration suit does not affect its 
hnauty; Hook v. AdministratoT^Oeneral of Bengal, 25 C. W. N. 915 P. C.: 
48 C. 499: 33 C. L. J. 405. 

A decision in probate proceedings that two prior wills of the testator 
had not been revoked by- a third will is not res judicata in a subsequent 
smt where the question is how far tlic dispositions m the prior wills were 
by the third wdll; Bubramania Aiyar v. Muthammal, 21 M- L. T. 
485; 9 M. L T. 319 : (1911) 1 M. W. N. 189 9 I C. 613. 

A question of status decided in proceedings under the Probate and 
Administration Act can be gone into again in a regular suit. A judgment of 
a Probate Court is conclusive proof that the person to whom Letters of 
Administration or Probate have been granted has been clothed with the 
powers and the responsibilities of the deceased and nothing else; Mi Ngwe 
Tan V. Mi Shtca Tatk, (1010) 1 U B. R. 61; 10 I. C. 987. 

A court of probate jurisdiction is alone competent to determine the 
question of genuineness of a will, the decision of any other court determining 
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An order rejecting on application for execution of decree on the 
ground of limitation is not on adjudication within the rule of rc« ;«di* 
cata,-— Delhi and London Banh v. Orchard, 8 C. 47, P. C. _ See also 
Kuppu V. Saminath, 18 M. 482. Nor the dismissal of an application for 
execution for default bars a fresh application . — Tirthasami v. Annappayya, 
18 M. 131. See also Dhonhal v. PhahUar, 15 A. *84 Vithova v. Tejiram, 
14 Bom. L. II. 2G4; Jugal Kiehore v. C/iinfamonei/, 18 C. W. N. 12^: 20 
C. It. J, 15; Dahir Das v. Girish, A. I. K. 1923 C. 287; Mahadeo v. Go/a* 
dhar, 1 Pat. L. R. 145. 

An order refusing an application to execute a decree is not an ad- 
judication within the rule of res judicata . — Hurro Soondary v. Jugob\in‘ 
ddhu, 0 C. 203; 7 C. L. R. 61. See also Kishore Bun v. DicarU Nath. 
21 C. 784, P. C. and Goun Sunher v. Ahhoyeswari, 25 C. 2G2 

The provision of s. 11, C. P. Code embodying the principle of ret 
judicata did not apply to a case like this where the question was as to 
the finality of an order made in an earlier stage of the same pnweeding 
between the parties and an examination of Expl. XV to that section was 
beside the question. The principle of Expl. IV to s. 11, C. P. Code, has 
not been extended to execution proceedings; Phulchand v. Kanhaya Lot, 
19 A. L. J. 023. 

The law of res Judicata does not apply in proceedings in execution of 
decree. Therefore an order refusing to aw'ard mesne profits in execution 
is not final, but such question is open to re-adjudication on a subsequent 
application for execution .- — Itup Kunivari v. liam Kirpal, 3 A. 141. 

A judgment-debtor is not estopped from contending that a previous 
application for execution was barred by limitation, merely because notice 
had been served upon liim and lie did not appear and contest the 
ings; Vmed Ah v. Abdul Karim, 8 C. L. J. 193. See also Kahjan Binge 
v. Jagan Prosad, 37 A. 589: 13 A. L. J, 828; But see Gout Ghana v. 
Janardhan, 4 Pat. L. T. 204. 

Where the previous application for execution was different 
subsequent application, the principle of res judicata does not apPv* 
Ashfaq V. Gouri Sahai, 13 C. L. J. 351 P. C. : 15 C. W. N. 370, P- ^ > 
83 A. 204. 

An order m prior execution proceedings which does not decide tike 
point raised in a later application does not operate as res judicata; Asa 
samy Chettiar v. Maruda Pillay, 18 L. W. 652: (1923) M. W- N. 

Omission of the judgment-debtor to take objection, at the 
attachment before judgment that the attached property was nof 
is no bar to take such objection in subsequent execution proceediOo * 
Basiram v. Kattyayani, 88 C. 448; 16 C. W. N. 705. 

In an application for execution for possession and mesne profits, thf 
Court passed an order for delivery of possession, making no 
whatever to the mesne profits. Held that the decree-holder’s subsequ®^ 
application for execution for mesne profits was not barred by ret judicata. 
Nityanada v. Gajopati, 24 M. 681. * 

The fact that the decree-holder does not choose to prcKyCed with th® 
execution and the case is struck off does not entitle any party to , 
the question upon which there has been o previous adjudication. — 
pura V. Behan Lal^ A. I. II. 1023 Nog. 1. 
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Decision upon Questions Decided In tho Review Proceedings I( 
Operates as Res Judicata, — ^Tho decision uiwn questions niiscd and de- 
cided in the review pnoceedinps is ret judicofa; Ramooitol v. Prasanna, 
2 C. L. J. C08: 10 C. W. X. 620. Followed in Kaifat/i C/iuridcr v. Oopal 
Chunder, 18 C. W. X. 1201, But sco Oulab Koer v. UatUhah, 10 0. L, 
J. 420: 18 C. W, X. 1107 nod Sri$h Chunder v. Trigna, 40 C. 641. 

Dekkhan Agriculturists' Act. — ^Thc DeWhan Apricidturists* Relief Act 
(XVII of 1870) is in relief of n certain class of His Majesty’s subjects, and 
therefore, the decision in a former suit for tho recovery of interest on a 
mortgage cannot aflcct and be rci judicafa in the subsequent suit brought 
under the above Act, which is of a diffcTcnt cliaracter given to it by a 
special law, unless the previous suit also falls w’ithin tho class of suit to 
which that law applies; Vithal Horn Chandra v. Sifaliai, 80 B. 648: 14 
Bom. L. R. 670. 

Adjudication in accordance with' Oaths Act If Operates as Res JudI* 
cata.-'-An adjudication by a court on an oath made by one of the parties to 
the suit would make the matter or issue covered by tho adjudication rc« 
judicata in a subsequent litigation between tho, same parties, though tho 
subject matter of tho suit is dilTcrcnt; San^asi v. Artatwaro, OG M. 287 : 
24 M. L. J. 321, See however, Kahava v. Jiudran, 6 M. 250 

Decision of Arbitrators. — A judgment and decree passed in terras of 
an award under (Sell. II, r. 16), constituto res judicata . — Fyankatesh 
Chtmaji v._Bahha Ham Daji, 21 B. 405. (7 C. 727; 0 C. L. R. 877, /olid.); 
we also Muhammad Newaz v. Alam Khan, 18 C. 414 (P. 0.) and Krishna 
Panda v. Boloram Panda, 10 M. 290; Rajah of Ramnad v. T'cnkdtasuh&a 
Aiyar, 29 M. L. T. 322: 44 M. 514 : 41 M. L. J. 288 : 63 L. C. 205. But 
an award in excess of tbo jurisdiction of tho arbitrators is not res judicata. 
--Kat Sanhar v. Lai Raghuraj, 29 A. 619, P. C. : 0 L. 0. 13: 11 C. 
W. N. 841 : 17 M. L. J. 854 : 0 Bom. L. R. 757. 


. ^^6 mere fact that an arbitration award is not strictly in accordance 
with the terms of tho reference to arbitration, does not render tho decree 
m which the aw'ard is incorporated void for want of jurisdiction and tho 
decree operates as res judicata to bar a subsequent suit in respect of the 
same cause of action; Sibnatk v. Mohes Chandra, 59 I. C. 80. 


Private Award. — A valid private award, even though neither party has 
sought to enforce it by suit or application under (Sch. II, r. 20), operates as 
res judteafa relating to the same matter — Bhajahari Shaha v. Behary 
Lai, 33 C. 881 ; 4 C. L. J. 162. See Jadu Nath v. Kailas, 10 C. L. J. 


Refusal to file a Private Award. — Refusal of a Court to file a private 
award will not operate as res judicata in a subsequent suit tc enforce tho 
award; Jftinji Lai v. Durga Prasad, 82 A. 484; 7 A. L. J. 425; Shib Charan 
V. Ram Chandra, 83 A 400; 8 A. L. J. 816; Basant Lai v. Kunji Lai, 28 A. 
21; Rajmal Girdhari Lai v. Maruti Shivram, 45 B. 829: 22 Bom. L. R. 
1877; 69 I. C. 765. 

Condition (5).— The Matter Directly and Substantially In Issue In 
the Subsequent Suit must have been Heard and Finally Decided by the 
Court— In the First Suit— Explanation V. 

“ Has been heard and finally decided in the former suit.”— -T^ 
constitute n matter ret judicata, it is not sufficient that the niatter ' * 



CODE OF cMt PROCtoURfc 


lx> 




21, r. 59; (lOfinrfasrtmi v. Pframol J?a/a, 1027 M. W. N. 53: A. I. R. 
1027 M. 827: 09 I. C. 833. 

The rule thnt nn unsuccessful claimant in cxecution-proco-cliogs must 
establish his right by a rcgxilar suit within one year nt the expiration of 
whicli the onler passed in execution becomes conclusive, applies in the 
case of defendant also; and the fact thnt the purchaser Kao filed the 
present suit l>efore the year had expired, does not exempt the defendant 
from this rule. — .VoTuagaiuiu v. Paraha, 22 B. G40; and Su^amoyi Disi 
V, A$hutosh, 27 C. 714. Approved in 74 P. L. B. (1001). 

An order passed under Or. XXI, r. 5S rejectins a claim after investi- 
gation, anil, if not contested by regular suit, estop the claimant from after- 
wards pleading adverse possession nt the date of the order in a sint 
brought to eject him by the decree-holder. — l>/ayufhan v. Lalramana, 8 
M. 506. Followed in .4cfiufa v, .Ifamworu, 10 M. 857, where a clajn 
under Or. XXI, rr. 97 and 100 was rejected after investigation. See ^so 
Bailtir Knshna v Lalr^ntciMa, 4 M. 302; Krishniiji T’it/iaf v. Bhfljwr 
Pangnath, 4 B. 611. Bam Dajt v, Muhhand, 89 P. L. K, IfKiO. But^^ 
Gend Lnl v. Deno Nath, 11 C. 673, and Gnanambal v. Porrnti, 15 M. 4 m. 

A decision of Calcutta Siuall Cause Court disallowing a claim under 
Or. r. 58 is a bar to a regular suit under Or, XXI, r. 

Solomon v. -Valiomcd Khan, 18 C. 206, Followed in Deno A at” 
Kuffer Chunder, 26 C. 773; 4 C. W*. X. 590. 

Where a third p.arty claiming lands objects to tlie delivery of pos^^K'n. 
such objection comes under Or, XXI, r. 58 and not under Or. XXI, r. 
99. Therefore, the order allowing the objection does not operate ^ 
judjcofo in a subsequent suit for establishment of right to possession. 
Afahohir Praead v Parma, 14 A. 417. 

An investigation under Or. XXJ, r. 99, is limited to thfl fact of po^^* 
sion, and is no bar to a subsequent suit brought to tiy the title to the too 
dispute; C/iinnosami v, Kri*l>na 8 At. 164. See however Afaulfl 
Gan* Khan, 14 B. 627. See also A'adamhhii v. Douaram, 11 C. B. 4- 

In a claim suit the decision will be rr* judicata as between the jud^ 
ment-debtor and the claimant in regard to the whole of the pro^n^^ 
involved pro\idetl the Court passing the decree had jurisdiction rovenng 
the value of the property in suit. It does not matter whether ihe 
debtor confesses judgment or denies the claim and the fact that it is decjat^ 
after trial of the issues is immaterial. But it will not ba res judteoio 
the judroiont -debtor though pro forma, a party, has no interest of any sir. 
in the decision; but confession of j'udgment is not equivalent to absent 
of interest; Sada Be^un v, Afiljrcliaad, S3 P, W. R. 1013: 89 P- B’ 
2913; 82 P. R. 1913: JS I. C. 120. 

Interlocutory orders.— A decision of a merely interlocutory charadcr 
passed in tbe course of the samo suit, without determining the 
question in the suit which w*as still open, and must be decided in 6°* 
decree in the suit is not a final detemxination within meaning of this sec** 
tion, — Dfo Ki*hfn v. Ban$i, S A. 172 (F. B.). 

A decision under r. 5 of Or. XXII of the C. P. Code, that a pcrsea 
i^ not the legal representative of the deeeasetl phsintifT, doc.« nof * 
subsequent suit brought by such person ns sutdi legal rvpresentali^J 
palhai v. Palhmma, 25 M. L. 3. 279: 14 M. L. T. 170, 
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some olhcr grxjuncl, the findinR of llic lower Court will not stnt.tl concerning 
matters not referred to bv the Appellate Court; Venjonot iia/a Vaturfcca 
V. fiamaXufft/, 24 M. L. t. f>4 : 60 I. C. 100. 

An nppcllatc judgment o|>en\lcs by wj\y nf estoppel as regards nil 
findings of tho Lower Court nlnch though not referred to in it, nn* noccssnty 
to make tho oppcllnto decree possible only on such findings; Naraj^anan 
T. Kananammai, 23 M. 338. 

Two nppcals were filed ngainst n decree of n Munsif. Tho Lower 
Appellate Court dismissed both the appeals. A second npneal was filed 
against one of the decrees only, field, that there being a final and 
binding decree between tbe parties, it operated ns rca judicata and tho 
appeal was not maintainable; Ualha rt v. Stcaianipaf, 18 A. 1.. J. 40. 

To conclude n party by a plea of rr« judicofn, it is not only necessary 
that tbe ground of legal right on which the plaintiff sues was a point raised 
and opened for decision, but it is also necessary to show that jt was finally 
dealt with by the judgment and tho decree therein and that there was a 
final decision granting or withholding the relief sought. 

Where an Appellate Court confirms the decision of tho trial Court by 
deciding on one point only without giving its decision on another point 
which W09 also decided hy tho trial Court, the decision of tho trial Court 
on this point is not re* judicafa in a subsequent suit; lawar Sant v. 
ToTendranath, 42 C. L. J. 500; 92 I. C. 081: A. I. R. 1020 C, 163. 

^ \yhere a matter has been heard and finally decided in tbe previous 
smt, it cannot be raised again in a subsequent suit; Mahamad Gaua v. 
Hajabalcaha, 87 B. 224; 15 Bom. L. R. 260. 

Where the matter was not heard and finally decided on the merits, 
there can be no re* judicata; Daaaratliy Natdu v. Palkumaratnul, 34 
w. L. T. 311; 1918 M. W. N. 427: 7 L. W. 657: 45 I. C. 069. 

A matter will bo deemed " to have been heard and finally decided ” in 

J the following cases : viz., (1) Ex parte decrees; (2) consent decrees, 
(o) decrees upon awards; (4) decrees passed m accordance with the Oath's 
Act; (5) dismissal of suits under Or. IX, rr, 8 & 9; (6) dismissal of suits 
^der Or. XVH, r. 8; (7) dismissal of suits on failure to produce evidence, 
because a decision passed in each of these cases operates as res judicata in 
^bsequent suits, when the other conditions of res judicata are fulfilled. 
Uut a matter cannot be said to have been heard and finallj' decided unless 

• decision was given on the merits A decision based upon technical 

points does not operate as rea judicata. For instance (1) dismissal of previ- 
ous ^it ag premature, (2) dismissal of previous suit as nob being proper 
remedy, (3J dismissal of former suit for default in appearance under Or. IX, 
r* o, (4) dismissal of former suit under Or. IX, r. 2 for failure to pay process 
fees Or postal charges or commission fees, (5) dismissal of former suit under 
Or. IX, r. 6, (6) dismissal of former suit for misjoinder or non-joinder of 
parties, (7) dismissal of former suit for multifanousness, (8) dismissal of 
former smt for want of jurisdiction or under valuation, (9) dismissal of 
former suit for want of succession certificate or probate or letters of ad- 
ministrotion, (10) dismissal of former suit for default in furnishing security 
for costs, (11) dismissal of former suit to pay tbe deficit Court fees on 
plaint. (12) dismissal of former suit as barred by limitation. 
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any date on which it should become due. Subsequently she sued foi 
arrears of maintenance at the rate specified in the former decree. Held, 
that the suit did not lie. — Venhanna v. Aitanuna, 12 M. 183. But a second 
suit for maintenance at an increased rate wdth arrears and for declaration 
of charge for change of circumstances will lie. — Batigaru Amnial v. Vifaya- 
machi Bediar, 22 M. 175. 

Declaratory Decree in a Partition Suit does Not Bar a Subsequent Spit 
for Partition. — ^^Vhere a declaratory decree in a partition suit be .omes in 
operative by lapse of time or otherwise, a fresh suit for partition will not 
be barred by reason of the former decree, though that decree may operate 
as res judicata in respect of any claim or defence which was or might have 
been raised in the suit in which it was passed. — Nazratullah v. Mufidullaa, 
13 A. 309. Followed in Afodon Mohon v. Baikunta, 10 C. W. N. 839- 
3 C. L. J. 6l-n., and in Bisheshar v. Bam Prasad, 28 A. 627 : 3 A. B «• 
379; Holisharam v. Gonesh, 17 C. W. N. 521; T. G. Mookerjee v. Afm 
Beg, 13 A. L, J, 98: 37 A. 155. See also, Becftiabai v. Yamunahai, 13 
M. 313; Thakorc jBcchar;i v. Tkakorc Jujaji, 14 B. 31; Jagu v. Bahi,^ 
B. 307: 14 Bom. L. R. 1198: Gaman v. Imam, 77 P. R. 1915: 164 P. W. 
R. 1915: 31 I. C. 205. 

If by mistake or by consent of the co-owners, a partition of a portion 
only of the estate has been made, whether by order of the CV urt or other- 
wise, a second suit for partition of the remainder is not barred — Jogendrav. 
BaJadeb, 12 C. W. N. 127. Sec however, Pursotum v. Badha Bat, 32 A. 
469: 7 A. L. J. 451. 

The plaintiff sued to establish his sole right to a portion of a 
alleging that it had been allotted to him by partition. The de/endsot also 
claimed it as his share obtained by partition. — ^The Court finding that no 
partition had taken place amongst the co-parceners rejected the 
claim. Held, that the second suit brought for the partition of the fieW* 
was not barred; Shivratn v. Narayan, 5 B. 27, 

The plaintiS sued his father and brother for a declaration of his right 
to a partition of the ancestral estate, the suit was dismissed on /be 
ground that ho had no right, in his father’s life time, to comp^'l partition- 
After his father’s death he again sued his brother for a share of the * 
tral property. Held, that the suit w’as not haned.^Laksliman v. Ba 
Chandra, 15 B. 48. P. 0. 

Decree in a partition suit, directing the partition, and appointing a 
Commissioner who did nothing, does not bar a subsequent suit for parti* 
tion brought by the auction-purchaser of the rights and interests of “ 
the co-sharers. — Kirty Chunder v. Anath Nath, 10 C. 97 : 13 C I». B. -49* 

Dismissal of previous suit for possession of a house alleged to h®^® 
been partitioned in a Court of Revenue on the ground that the partition 
by the Revenue Court was not proved, does not bar a subsequent 
for partition of the same house in a Civil Court. — Bal Bhaddar Nath v. 
Bam Lai, 26 A. 501. 

Judgment Obtained against One of Seteral Joint Contractors, If ^ 
Subsequent Suit against Others.— There is a difference of opinion among 
the Indian High Courts as to the effect of the judgment against one m 
the joint promisors, as regards the others. But the better opinion seems to 
be such judgment remaining unsatisfied is no bar to a subsequent suit oD 
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Hangar i?am, 10 C. I,. 11. M; DrrWtffrt v. 215 P. W. P. 1012: 

56 P. P. 1012; 251 P. P. P. 1012: 15 T. C. 000. 

Dismissal of Previous Suit as Premature. — A Pint tlt'»ml«i'!C(l a« hoini; 
prcmaturcly liroiiplil is not r<* jinitcafn in n Fiib<?cquont suit brought at tbo 
proper time. — T^lahre Bul»h v. Rhen Norain, 17 W. It. SCO; Ttanured^i v. 
Suhhareddi, 12 M. 500 (8 M. 77; 10 C. 178, referred to)." Sec nlsn Oanga 
Ram V. K’flnliflit/fl Lai, 27 A. 254. 

Dismissal as Not belnj* Proper Remedy. — ^Tlie dismlssnl of a former 
suit brought by an tisufriictuary mortpapeo to recover his mortgapo money, 
on the ground of dispossession from the mortgaged property, docs not bar 
a subsequent suit for possession against the same parties, and on the 
same cause of action. — Deodlmn Singh v. Leila Setcaran, 0 C. L. It. 895. 
Sec also Karaninga v. Venlatanaraynna, 10 M. 481. (7 C. 780: 9 C. 441, 
referred to). 

Dismissal for Default In Appearance. — ^Dismissal of a suit for default 
m appearance of the parties docs not debar a plaintiff from bringing anolbcr 
suit upon tbe same cause of action; t7oIiiad Chvnder t. Afzitl, 9 C. 420; 
Krichnat Lahshman v. Sifaram, 5 B. 490; Chand Kour v. Partat 
16 C. 99 P. C.: Brtndahun v. Wofi, 12 A. B. J. 63 : 22 I. a 820. r Bnj- 
nandan v. Jvaflasb, 24 T. C. 17; Lachmi 'Narain v. Dbon'du, 12 A!‘Ii. J. 
911; 24 I. C. 480; Ruhharam v J?am;i, 10 N. B. R. 89; Ginbafa vl Niiya 
Lai, 41 I. C. 005; Promotha Bhutan v. Narcndra fibusan, 50 I C. 932. 

Dismissal of suit for non-appearance of plaintiff in Mamlatdar’s Court 
does not bar a subsequent suit in the Civil Court on the same cause of 
action. — Raja Ram v. Gancsb 7/an’, 21 B. 91; Ram Chandra Balajt v. 
narsinhacharya, 24 B. 251 But see 7?am Chandra v". Bbibabai, 0 B. 
477. 

Dismissal of suit for plaintiff's default to appear under Or. IX, r. 4 is a 
decree and bars a subsequent suit on the same cause of action; Punam 
Cbond V. Jlf aUigon, 13 B. L. R. 058. 

The dismissal of a suit under Or. IX, r 8, C. P C. is not intended to 
operate in favour of tbo defendant ns ret judicata; Tikaram v. Ramchandra, 
54 I. G. 780. 

Dismissal for Failure to Pay Process or Commissioner’s Fees. — ^Dis- 
missal of a suit on plaintiff's failure to pay costs for service of summons 
^ defendant does not bar a subsequent suit for the same property. — • 
Bj«ge*ur V. Jlfurli, 9 C. 163; dismissal for non-payment of court-fees is no 
bar to a subsequent suit. — Nagathal v. Ponnusami, 13 M. 44; Mahamtnad 
Nalim V, Nabtan Bibi, 8 A. 282 Irawa Laxmana v. Satyappa ^fudali, 12 
Uom. L. R. 76C: 35 B. 88; 7 I C 967, Dismissal for default in payment 
01 Commissioner's fee is no bar to a subseauent suit — -Shaik Sahib v, 
Mohamed, 13 U. 510. 

- Dismissal as Barred by Limitation. — Dismissal of former suit on the 
ground of limitation does not bar a subsequent suit brought on the same 
cause of action— Price v. Khilat Chandra, 5 B. L. R. Ap. 50. 13 W. R. 
461; BnnJabwn Chundcr v. Dhununjoy^ 5 C- 246; see also hoJcshmundas 
V. Jugal Ktsbore, 22 B. 216; Qobul Chand v Nadar Mai, 1 P. R. 1916; 
5^hancbt Khan, v Karam Cliand, 73 I. 0. 705 

Dismissal for Misjoinder or Non-Joinder of Parties.— Dismissal of a 
•nil for multifariousnesB or for non-joinder <if parties is not a decision on 
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Jijibai, 06 B. 189; 14 Bom. L. R. 9. See nlso, Brinsamcad v. Harmon, L. 
R. 6 C. P. 5&1; and Wegg Prossrr v. Evans, 1 Q. B. 108 (1895), where it has 
been hold that tho cause of action in tho Bccond suit must bo precisely the 
same as the cause of the action in the first suit in order to ir-uke the judg- 
ment in the first suit a bar to ti\e proceedings in tho second suit. 

E8toppels.-»-As section 11 does not cover all cases of estoppel by judg- 
ment (see 80 M. 141), it therefore seems desirable to give here some impor- 
tant cases of estoppel by judgment. The subject of estoppel hns^ been 
exhaustively treated in tho Author’s Annotated Edition of the Evidence 
Act, Section 115, and tho readers may consult the notes and the cases under 
that section. 

Tho distinction between res judicata and estoppel has already been 
pointed out. The one prevents the Court from trying tho question which 
has already been tried, and tho other prevents the party from gainsaying 
what ho has said or done. The following ore some examples of estoppel 
by judgment. 

Estoppel by Judgment. — ^The doctrine laid doum in the Duchess of 
Kingston’s case as to estoppel by judgment, is applicable to cases tried under 
tho C. P. Code, section 11, which is consistent with that rule. — Khugov:Ut 
Singh v. Hosscin Bux, 7 I3om. L. R. 367; 15 W. R. (P. C.) 30. 

An estoppel is not confined to the judgment but extends to all fari® 
involved in it ns necessary steps or ground- work; in other words, a judgmen 
operates by way of estoppel ns regards all the findings which are essential 
to sustain the judgment, though not as regards findings w’hicb did not form 
the basis of the decision or were in conflict therewith; Dwijendra v. Jogts, 
A. I. R. 1924 Cal. 600; Nozoo J/to v. Mazar AU, 43 C. L. J. 501: 95 I- 
1011 : A. I. R. 1926 Cal. 1003. 

A party will bo excluded against his contention by ft former 
if he could have used it as a protection, had the judgment been the otu 
way and o person can claim tho benefit of a judgment ns an estoppel up° 
his adversary, if ho would have been prejudiced by a contrary 
the caso. An estoppel is not confined to the judgment but extends to 
facts involved in it as necessary steps or ground-work upon wdiich d ^ w 
have been founded. — Lilabati v. Bishnu Chohey, 6 C. L. J. 621. (-8 
338, refd. to). 

Judgment not operating as res judicata is still strong evidence o 
title. — TTaiioUya Mohini v. Kali Proaanna, 11 0. W. N. 380. 

Certain property conveyed by one Abdul Ali to his wife was 
by one G at a sale m execution of a mortgage decree against the wife, 
ft previous suit to which G and nil the heirs of Abdul AH were parties, m ^ 
held that the heirs of Abdul Ali w^ere estopped from showing that the co 
voyanco by Abdul AH was n fictitious transaction and a decree was ms 
in G’s favour. In ft subsequent suit between G and one B w'ho * 
party to tho previous suit. Held, that B was not estopped by that 
from disputing G’s title to the property ’. — Broiendro Kumar v. 
Mohan, 7 C. W. N. 574. 

An adoption having been held valid by the High Court on 
from ft subordinate Court, an appeal to the Privy Council w'ns ' 

when tho parties entered into a compromise, and the appeal was 
mitted to bo withdrawn. Held, that tho decree of tho Hign Court as 
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Order It ejecting Fl&Int If Res JndlcaU.—An order reject leg a ptAlni 
After n full (rinl on tlie inorils nnd reconling a finding ndrcrfciv to tho 
plaintiffs bars a exibseijncnt suit for tbo sntne subject-matter nnd based on 
the same cause of action. The finding in the previous suit opemtes as 
rf« juiicala (o bar the subRcqucnt suit; Sanf/tonuf/ianimn?/ v. Iftaki Suppan 
Sort, 1020 M. W. N.’OlO: 12 LI W. 4. '57: 00 I. C. 094. 

Incidental Findings When Res Jadicata.— In order that an incidental 
finding in one proceeding slinll bo reg /iidica/n in nnotbor, it is essential 
that the issue in the second proceeding should have boon raised nnd 
decided clearly in the first; Kahndar v. fiafandar, 41 M. L. J. 437: (1921) 
M. W. N. 754: 14 L. \V. 702. 

Orders Interlocutory or Otherwise, When Res Judicata. — ^The validity 
of an order made at ono stage of a litigation unless forthwith cliallengod by 
an appropriate proceeding in a superior tribunal is conclusive between the 
parties nnd cannot be questioned or collaterally attacked at a later stage; 
liaja Sasi Kanta v. Chandra Hat, 34 C. L. J. 415. Tlie pnnciplo of law 
underlying g. H npplics to interlocutor)’ orders; Hiicndra Sin^Ji v. ^faha• 
rajadhtraj Sir liameghwar Siri^h, 2 Pat. Ii. T. 028. 

Summary Dismissal of Miscellaneous Application for Setting Aside 
Compromise Decree docs Not Bar Suit for Same Relief. — A summary dls- 
missal of an application under s. 151 challenging the validity of a compro- 
®**®‘decree is not a bar to a subsequent suit brought for the purpose of 
avoiding the decree on tho ground of fraud; Parshan Sahi v. Hichardsor, 

5 Pat. 276: A. I. R. 1926 Pat. 287. 

Dismissal of Insolvency Application for Non-production of Evidence, — > 
Uismissal of previous application to bo declared insolvent does not bar'' 
a second application by tho principle of re« judicata; Salig Bam v. Bam 
Kmhan, iQ A. L. J. 61: 15 I. C. 61. 

Dismissal of an Application under Or. XXI, r. 2. — Dismissal of an 
application by judgment-debtor under Or. XXI, r. 2, bars a subsequent 
suit by him for recovery of tho money alleged to have been paid by him 
by way of adjustment; Manurath v. Raj7v«mari, U. B. R. (1909), 2nd 
Quarter 31. 

Explanation Y. — " Any relief claimed In the plaint which Is not 
o^ressly granted by the decree.” — According to this explanation any relief 
claimed in a suit, but which is not expressly granted by the decree, shall 
V have been refused The effect of the omission to grant, 

f decree, the relief asked for in the plaint amounts to an express 
reiusal and the matter in respect of which the relief was claimed, but not 
ej^ressly^ Granted, will be treated as reg judicata in a fresh suit. The 
relief claimed must have been substantial relief and not one claimed only 
as ancillary to the main relief. See Fatmabai v. Aighabai, 13 B. 242; and 
it must be such relief wliicli the plaintiff being entitled to claim as of 
pcht, asked for it and tho Court was bound to grant it with reference 
K> the matter directly and substantially in issue, and not one which the 
Court in the exercise of its discretion may refuse to grant. See Thyila 
Kandi v. Thyila Kandi, 4 M. 808. 

For instance, where a plaintiff under Or. Ill, r. 4 of the C. P. Code 
claims for recovery of possession of immoveable property and also for - 
rents and profits which accrued duo on the property during the 
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Estoppel by Deeds. — ^The defendant having obtained possession of some 
land under a deed of sale from P, who had no title to it, afterwards per* 
footed his title by purchase from the real onmer. In a suit for recovery 
of possession of the land brought by the plaintiff, claiming to be a subsequent 
purchaser from P, on the ground that the previous purchase by the defendant 
was a fraudulent one — held, that the defendant was not estopped from 
denying P’s title and setting up his owm as purchaser from the real-owner. 
Sections 115, 116 and 117 of the Evidence Act are not exhaustive of the 
doctrine of estoppel by deed. — Rupclmnd v. SarhessuT, 33 G. 915; 10 C. 
W. N. 747 : 3 C. L. J. 629. 

Where a non-transferable , holding is sold by a tenant by a kobala, he 
is estopped from setting up the invalidity of the sale by him — Bhaffiralh 
V. Hafizuddin, 4 C. W. N. 679. See 27 A. 684. 

A son, against ^vhom a suit ought to have been instituted, conducted 
on behalf of his mother a suit wrongly brought against her: Held that the 
decree in that suit was not binding on the son, and did not estop him, m 
a subsequent suit against him from contesting the validity of that decree. 
- — Mohunt Das v. Nil Romul, 4 C W. N. 283. But see Lilahati v. 
Bishun Chohey, 6 C. L, J. 621. 

WTiere a person chooses to entrust to his owm man blank 
duly stamped as a bond and signed and sealed by himself in order that 
the instrument may be duly drawn up and money raised upm it for his 
benefit, it must, in the absence of any evidence to the contrary, be taken 
that the bond was drami up in accordance with the obligor's wishes ana 
instructions. — TTahidumiisso v. Durga Dass, 5 C. 39. 

On this point, see notes and cases under s. 115 of the Author's Erid- 
ence Act. 

Estoppel by Conduct. — In determining whether on estoppel 
created, the main question is whether the representation has caused t e 
person, to whom it has been made, to act on the faith cf it. — Het<i 
Dasi V. Durga Das, 4 C. L. J. 323. 

No general rule can be formulated as to when silence may 
estoppel. The presence of the silent party, when the 
place, makes a much clear case of estoppel than when he is al sent. « 
a party fails to make his rights known, where fairness and g<wa co 
science require that he should do so to protect the interest of ° „ 

cannot be heard as against them to assert sucdi rights, — Thomas Bare y 
V, Syed Hossein AH, 6 C. L. J. 601. — JokhomuU v. Saroda Prasad, ? • 
Ii. J. 604. When silence amounts to fraud, see Joy Chandra v. oT 
Nath, 32 C. 357; 1 0. L. J. 23: 9 A. 413. 

Where A, having used a document in a suit and disclaimed all 
under it as a will, brought a suit to recover property in which he set up 
the document os a valid will. Held, that A having abandoned 
to it as a will, could not again use it as a will though for a different pur 
pose. — Raghoonadha v. Kattami Nauchear, 10 W. 11. (P. 0.) 1* 

A minor, who, representing himself to be a major and competent to 
manage his own affairs, collects rents and gives receipts therefor, is 
ped by^ his conduct from recovering again the money once paid to hini uj 
mstituting a suit through his guardian, — Rarn Rafan v. Shew Nanda , 
29 C. 126. 
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{wssession, a scpnrjitc BUit will lip for Bticli Bubsoqiicnt mesno profits; sec- 
tions 11 and 47 being no bur to it. — .Ifon Mohun v. Sectetary of State, 
17 C. 0(18. Applied in I/ate$$or Dahvi v. JanaJei Bibi, 10 C. 016. Followed 
in Raw Dayal v. Madan Mohun, 21 A. 425 F, B., in 10 B. 652; nnd in 
Hays V. Padmanand Singh, S2 C. 118, in 2 X. L. II. 01 and in 3fi«au v. 
Nya Mcik, (1015) U. B. It. 81: 51 C. m. See also liambhadra v. Jooa- 
natha, U M, 528; 15 M. h. J. 402; 5 A. B. J, 102; SO A. 225; 1 L. B. It. 


13; Mi Sa U v. Ktja Mcik, (1015) U. B. R, 81 : 31 I. C. 10,5; Mahomed 
lihay Khan v. .Ifa/iomrd /tiiifam Aii7:lmii, 40 A. 292: 10 A. L. J. 182: 

Ran'fl*fl>rwi Iyer v. Sr/ranyara/a tyengar, 2 B. W. 8: 20 


Where in a suit for partition past as well as future mesno profits aro 
asked for, but the Coiirt in decreeing partition only awards past mesno 
profits and molcos no mention of the future mesne profits, a separate suit 
for such future profits is barred under Explanation V to b. 11 of the C. P. 
Code; Aitnaram v. PaT$hram, 22 Bom. B. R. 082 : 58 I. C. 410. 

Where after a suit for possession and mesno profits past and future had 
been brought and decided and a decree had been obtained for possession 
and past mesne profits, without the claim to future mesne irofits being 
decided, a second suit was brought to recover mesno profits from institution 
of the first suit till deliver^' of possession. Held per Wallis, C. J. and 
Kumaraswami Sastri, J., (Ayling, J., dia»enfmy) that the second suit was 
maintainable; Dorasami Aiyar v. Subramani Aiyar, 41 M. 188 : 83 M. B. 

N. 847: 6 L. W. 784: 42 I. 0. 029; 22 M. B. T. 

484 (F, B.). 

• ^ocree in a suit for possession and for mesno profits prior to the 
institution of the suit, awarded possession, but was silent as regards mesne 
profits. In a subsequent suit the plaintiff claimed mesne prefits prior to 
the mstitution of the first suit and also mesne profits for a period sub- 
sequent to that suit. Held that the claim for mesne profits prior to the 
mstitution of tho first suit was barred; Jiban Das v. Durga Pershad, 21 
O. 252, refd. to in Kachu v, Lakhman Singh, 26 B. 116- 

This explanation refers to relief applied for which the Court is bound to 
grant, ^th reference to tho matters directly and substantially in issue. Tho 
Words * relief claimed '* apply only to something which forms part of tho 
*>e., something which the plaintiff may claim as of right, something 
included in his cause of action, and which, if he establishes his cause of 
oi Court has no discretion to refuse; Ram Rayal v. Madan Mohun, 

A. 425 P. B. See also Thuala v. Thuala, 4 M. 808. 

Where a mortgagee in suing upon bis mortgage included in his plaint 
certain property not included in the mortgage-deed and this fact was 
®PP®^®*^tly overlooked by tho defendant who defended the suit Held that 
the decree must be held to mean the hypothecated property mentioned in 
the plaint, and that neither section 11 and 47 excluded the defendant 
from subsequently suing to recover the property wrongly included in the 
plaint.—^aTn Chunder v. Kondo, 22 A. 442: Refd. to in 7 M. L, T. 191. 

Where no relief was asked for or granted against a person in the former 
suit, though he was a party to it, the subsequent suit is not barred by res 
judicata. —Ram Das v. Vaziraheb, 25 B. 589. 


^A defendant is not precluded from pleading fraud in a suit brought 
against him, although he may have himself Brought an unsuccessful suit to 
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that he is an occupancy ryot, and is therefore not liable to be ejected. — 
Buiyabhama v. Krishna Ohunder, 6 0. 55; 6 0. L. R. 375. 

A defendant in a suit who contended that the plaintiS ought to proceed 
under s. 47 is estopped from objecting in execution that a suit was his 
proper remedy . — Gaya Prasad v. Bandhir Singh, 28 A. 681* 8 A. L. J. 
466 : See also Hara Dhan v. Puma Chandra, 11 C. W. N. 145, where it 
has been held that the defendant who objected in an appeal prefeired 
against an order under Or. XXI, r. 68, that an appeal does not lie against 
that order, is estopped, in regular suit brought by the plaintiff from raising 
the question that the suit is barred by s. 47. 

Where a judgment-creditor in execution of money-decree sells property, 
as belonging to his judgment- debtor, ho is afterwards estopped from en- 
forcing as against the purchaser, a previous mortgage of the property 
which has been created in his oum favour, but of which he has given no 
notice at the time of the sale and in ignorance of which the purchaser has 
bid for the property and paid the full price.-^.4^ar Chand v. Ralihwi 
Hanmant, 12 B. 678. Referred to in Jaganatha v. Gangi Reddi, 15 JI. 
803. See also Kasturi v. Venhaia Chalapathi, 15 M. 412. 


See cases under s. 115 of the Author's Evidence Act, 

Equitable Estoppel — Acquiescence. — Acquiescence imder ■ such cir- 
cumstances that assent may be reasonably inferred from it is no more 
than an instance of the law of estoppel by words or by conduct; in other 
words, acquiescence does not mean simply an active, intelligent con- 
sent, but may be implied, if a person is content not to oppose 
acts which he knows are being done . — Ananda Chandra v. Parhalt Nfllhi 
4 C. L. J. 198. See the article in 9 0. L. J. p. 47-ii — 53-n. 


Inaction of an agent, whose authority is limited in regard to the con- 
struction of a building by a vendee of a tenant does not amount 
quiescence and is not binding on the principal . — Eaj Naratn v. Budn Sen, 
27 A. 338. {Ramsden v. Dyson, L. R. I. E. and I. A. 129, referred to). 

In order to raise an equitable estoppel against the landlord, it is 
cumbent upon the tenant to show that, in spending money in erecting ^ 
yucca buildings, he was acting under an honest belief that he 
permanent right in the land, and the landlord knowing that he. was ^ 
under such belief, stood by and allowed him to go on with 
tion of the buildings . — Ismail Khan v. Jaigun Bibi, 27 C. 570; 4 C. '»• 
210. See also Eundo Kumar v. Banomalt, 29 0. 871. 


To raise an equitable estoppel against the landlord precluding 
suing, on the determination of the tenancy, for possession, the 
Bbow facts sufficient to justify the legal inference that the 
plain implication contracted that the right of tenancy should he 
to a right of permanent occupancy . — Beni Ram v. Kundan Lai, 21 A. 
(P. 0.); 8 C. W. N, 502 (P. C.). See also Krishna Kishore V- 
med All, 8 C. W. N. 255; Noyna Misser v. Rupi Kun, 9 C. 609; & 
Nountpal Bhapot v. Rameshar Bhagat, 16 A. 828. 


Long possession, transfer of the holding by succession and » 

erection of pucco building with the permission of landlord, by „ 

t^ants, are Bufiicient for presumption that the tenancy is a pmnanetit oa • 
The question of acquiescence is not a question of fact, but of legal Tan 
from tacis.^Caspersz v. Kedar Nath, 28 C. 788: 5 0. W. N. 858. S(e also 
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qucnce of no nppcftl liftvInR been preferred therefrom, such order will, upon 
a subsequent application for execution of (ho same decree, operate as a bar 
to execution. — Pershad v. Grijn Knnt, 8 C. til, P. C.; Khosol v. 
Ufriladdt, 14 C. W. N. 114; Uandetj Karitn v. ifoaiofi C/i under, 0 C. 65; 
ilfan/unath v. IVn^afrsfi, 0 B. 54; Fuftch Naram v. C/iundrabati, 20 C. 
551, p, 50O; *fr aUo, OaJi ChntuJ v. liai Shirlt^r, 15 II. 212; Nepal v. 
Amrila Lai, 20 C. 883: Norendra v. Bbii/icndra, 2.1 C. 074 and Ilaja 
Thalur Barham v, ^nanfa Pam, 2 C. L. J. 581; Doorcan &c»fiodri Aiyar 
V. Oovindastcami PiUai, 10 L. \V. 529: 1921 (M. W. N.l 314: 40 M. L. J. 
556 : 63 I. C. 189. Tlio principle which imdcriics the decision m the case 
of 8 C. 61 P. C. is not applicable unless it is proved that the judgment- 
debtor had an opportunity to challenge the validity of the execution 
proceedings and failed to avail himself of it; 5foc/iaj v. 5fi>rruddm, 18 C. 

L. J. 26; .Voaram Hiisirn v. Sarat Cooiaan/, 11 C. Ij. J. 857: 14 C. W. 

N. 114; hlonmolion v, Dirarhonath, 12 C. L. J- 812; Sarat v. Khalit, 11 

C. L. J. 501; Bholanath v. PrafuUa, 28 C. 122: 5 C. W. N. 80; Hiralaf v. 

Du'ija Charati, 3 C. I 4 . J. 240: 10 6. IV. N. 209; Jnanada v. Nohidcjirar, 
11 C. IV. N. 236; Vyapun v. C/iidaiabam. 87 M. 814: 24 5t. L. J. 26; 
Varadiah v. Kupiara ‘I’cnhafa, 20 M. L. J. 83 : 14 M. L. '1. 530: (1914) 

M. W. K. 157; Varadaraja v. -t/uru^esam, 18 M. Ii. T. 818; (1915) M. W. 

N. 769; Kalian Singh v. Ja^ari Prasad, 18 A. L. J. 162 

Although the doctrine laid down in a. 11, C. P. Code may bo applied 

to certain proceedings in execution arising out of the same judgment so as 
to put an end to the litigation and may possibly bo applied in (trtain cases 
when separate suits have been brought raising points which have already 
been decided in execution cases fought between the same parties, the 
special rules laid down in the Kxpl. to s. 11 w’hich go beyond the ordinary 
doctrine of tc« judicata ought not to bo applied generally to execution 
cases; Phthi Afahton v. Jamahed Khan, 8 Pat. L. T. 403 ; 67 I. C. 656. 

A decision on an application to execute a decree that the application is 
barred by limitation does not operate as f^s judicata in a subsequent appli- 
cation to execute the decree; Venhateeh v. Shn'niwaa, 46 B. 467. 

It is not competent to a judgment-debtor to bring forward any plea 
bar the execution of the decree on an occasion when its execu- 
tahility is adjudicated upon, but it is also incumbent on him to do so if 
he purposes to rely on any such plea. Where a plea of limitation W'as ns 
a matter of fact raised by the judgment-debtor in a prior stage of an 
execution application but was rejected and the decree-holder was allowed 
to execute the decree — Held, it was not competent for the Court to admit 
the same plea on the subsequent final proceedings in execution of that 
decree; Raja of Ramnad v. Velusami Tevar, 40 M. L. J 197 : 29 M. L. T. 
845: 25 C. W. N. 581: 33 C L. J. 218: 23 Bom. L. R. 701- 19 A. L. J. 
r* I. C. 880 ; 48 I A. 45 P. C. ; Kidarnath v. Radha Kishan, 67 I- 
Y* 65; Dambar Singh v Kallyaa Singh, 44 A. 350; Gout Chandra v. 
Janardhan, 68 I. C. 337. 

There is nothing to prev ' * ' ’ 

persons who are ascertained • ■ _ ' 

venture out of which tlie c . ■ ■ , 

posed on all these applications, is that if there has been a previous applica- 
tion in which there has been a definite decision affecting a particular piece 
of property or particular person and from that decision nothing has been 
done by way of appeal or institution of suit, that decision is a final decision 
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that the effect of his action will be to confirm it. — Dhanuhdhari Bingh y. 
Naihuni Sombu, 6 C. L. J. 62: 11 0. W. N. 848. See also 11 C. L. J. 
S64, p. 870. 

If the provisions of law are waived in the course 'of a trial, they cannot 
afterwards be set up by way of objection to any steji^ taken or about to be 
taken upon the footing of the waiver; when a litigant has, without mistake 
induced by the opposite party, taken a particular position in the course of a 
litigation he must act consistently with it, specially, if to allow him to do 
otherwise would be to prejudice his opponent . — Manindra Chandra v. 
Secretary of State, 34 C. 257 : 5 0. L. J. 148. 

A judgment-debtor who obtains an adjournment of sale upon the con- 
dition that he would not raise any objection on the ground of irregularity 
and inadequacy of price does not waive his right to question the sale on the 
ground of fraud. — Ambiko Prasod v. Whitewell, 6 C. L. J. 111. 

Estoppel with regard to Benaml Transactions. — See notee under 8. 66 
under the headings “ Bcnami Transfer: Fraudtdcnt Intention: Estoppel. 


12. Where a plaintiff is precluded by rules from instituting 
_ . , .a further suit in respect of any - particular 

ario uri er imt. action, hc shall not be entitled to 

institute a suit in respect of such cause of action in any Court 
to which this Code applies. [New.J 


COMMENTARY, 


Section Is New. — ^This section is new and is necessiated by the traiw- 
fer of certain of the provisions of the Code of 1882 to Buies ot 
present Code — Notes on clauses appended to the Report of Special torn 
mittee. 


“ Precluded by rules.” — ^The Rules by which a plaintiff is 
under the present Code from instituting a fresh suit in respect of tb® *(, 
cause of action are (t) Or. II, r. 2 which deals with omission by pla™* ^ 
sue in respect of or relinquishment by him of part of the claim; J 
IX, r. 9 which precludes the plaintiff from bringing a fresh suit in rfsp 
of the same cause of action where his suit is dismissed for default 
pearance; (tit) Or. XXII, r. 9, which provides that an abatement or 
missal under that order bars a fresh suit in respect of the same cause 
action, and (iu) Or. XXIII, r. 1 which provides that the withdrawal o 
suit or abatement of a part of a claim without leave a Court bars a ire 
suit. 


The word ” Rules ” has been defined in section 2 (18) and the 
the Rules contained in schedule I is to be found in Part X of this : 
The provisions of section 2 (18) and of sections 122 and 125 should bo r 
with this section. 


It should be noted here that the operation of this section is 
Courts to W’hich this Code applies; it follows, therefore, that this sect 
is not applicable to Revenue or other Courts to which the provisions * 
Code do not apply, nor the section apph'es to the provisions containea 
Sobeduloa II ond III. 
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i9> 


Sec, ll.l 


Principles of ret judicata npply pcncmily (o execution-proceedings, 
find ftUo to llie personni 1 (Ability of the jud^ent-debtor to satisfy tlio 
decree^ ^ here the point was raised nnd nclunlly contested m the previous 
execution-proceedings, — Dvdan v. Ham Chand, 11 B. C37, Ilcfcrrod to in 
Haraijana Patfor v. Gopal Krithtia, 28 M. 13 L. J. 217. Sco 

Ramatami v. Ilavyaiiamt; 30 M. 2.')r>: 17 M. B. J. 201: 2 U. I.. T. 107.— 
Approved in 5 Jf. B. T. 203; Chunni Lai v, Triham Das, 18 N. B. R. 70* 
39 I. C. &15. 

When nn order of satisfnetion of decree is entered by Ckiurf in execu- 
tion and is not set aside, it operates ns res jiirfirafn nnd bars a eubsequent 
application for execution; Mulraj v. Kishorihl, 01 I. C. 172: A. I. R. 
1926 B. 618. 

When an order of satisfaction of decree is entered by Court in exe- 
cution and is not set aside, it operates as res judicata and bars n 
subsequent application for execution; Mulraj v. Kishorilal, 0-1 I. 0. 172; 
A. I. R. 1920 B, 618. 

Where any matter is decided under section 47 C. P, Code 1008 
between the parties in execution of a decree, it cannot bo made tho sub- 
ject of a separate suit. — A'ali v. A'cdar, 0 C. B. R- 215; sec also Dasudeo v. 
oeolajy, 14 C. 040. 


^^ere at one stage of an execution proceeding an order is made dis- 
n objections of tlio judgment -debtor, the order is binding in 

all subsequent stages of the same execution (42 C. 440 refd. to).; Kshitindra 
V. Nawab Khawja HabibuUa, 04 1. C. 724. 


. Although a decree docs not in express terms give a certain relief, yet 
If it 13 construed by the Court in an application for execution as having 
given that relief, the Court is not competent on subsequent applications 
to put a different contruction on the decree. — Ventatanarastmha v. Pa- 
pawma/i, 19 M. 54; see also ftarn Kripal v. Rup Kunwari, 6 A. 269, P. C.; 
Baniram v. Nanhumal, 7 A. 102 P. C Baeudeo v. Scolay 14 C. 640, 
and Norendra v. Bkupendra, 23 C. 874; Gollccior of Shajhanpur v. Kunj 
Behari, 32 A. 210; 7 A. B. J. 190- 


A privity exists between an execution-creditor and a purchaser at 
a Court sale. Therefore, when the plea of estoppel is available to a 
decree-holder, it is likewise available to the auction-purchaser as his re- 
P^®®*^tative. — Krishnabhupati v. Vtkrama, 18 M. 13 (20 B. 296, follow- 


., application under s 63 of Act II of 1874 is a “ suit.'’ Therefore, 
* ^ P^^“°’plaa of res jurftcafa apply to applications under the Adminstra- 
or-Generals Act. — Smith v. Secretary of State, 3 C. 340. 

Principles of Res Judicata "When Inapplicable to Execution Proceed- 
ings.— -Though orders in execution proceedings do not come directly 
^thin the language of what is now s. 11 of the C. P. Code, yet such 
orders if not appealed from are binding on the parties in subsequent 
proceedings on principles analogous to those of res judicata strictly so 
called. Where an execution application was rejected on the ground that 
it was not in accordance writh Jaw and the decree-holder acquiesced in 
this order nnd did nob appeal, field that the order was final and could 
not be questioned in further proceedings; Jayannath v. Behari Lai, 72 
1. C. 478. 
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thereby adiudicfited upon, except m the cases provided in 'clauses (a) to 
(/) of this section. — Indar Singh v. Thahur Singh, 3 Lah. L. J. 317: 631. C. 
887; King v. Buchanan, 9 Bur L. T. 100. 

A foreign judgment can be final even when an appeal is peni' 
ing in a Foreign Court.— A foreign judgment may be final or conclusive 
though it is subject to appeal and though an appeal against it is actually 
pending in the foreign country where it was given; Hari Singh v. Jilunatn- 
mad Said, 8 Lah. 54 : A. I. R. 1927 Lah, 200. 

Clause (a).*— "Where a judgment was pronounced by a competent 
foreign court having territorial jurisdiction over the person or property oHhe 
litigants, such judgment may operate as res judicata in Buhsh inma 
Courts, but if it was passed by a foreign court without jurisdiction i 
it will not be conclusive. The loading decision on this poiut t a o 
Ourdayal Singh v. Haja of Faridkot, 22 0. 222; 21 I. A. j 

1898, where it was held by their Lordships of the Privy Council tnat 
general rule the plaintiff must sue in the Court to which the aetonuan 
subject at the time of suit. Territorial jurisdiction attaches (^nn sp 
exceptions) upon all persons either permanently or temporarily 
within the territory, while they are within it, but it does not follow 
after they have withdrawn from it and when they are liviug in , 
independent country. It exists always as to land within the territory, 
it may be exercised over moveables within the territory; but no 
legislation can give jurisdiction, which any Foreign Court ought to 
against foreigners, who owe no allegiance or obedience to the power 
so legislates. In a personal action, to which none of tl^se 
jurisdiction apply, a decree pronounced in ahsentum by a 
to the jurisdiction of which the defendant has not in any way 
himself, is by International Law an absolute nullity. _gje 

obligation of any kind to obey it, and it must bo regarded as ® 
nullity by the Courts of every nation, except (when authorised by sp ,, 
local legislation) in the country of the former by which it was pronoun 
In other words, a Foreign Court cannot assume jurisdiction in cases 
the claim is a personal one, merely because the cause of action 
within its jurisdiction. In the case of personal claims, it is residence^ 
that gives jurisdiction in a suit against a foreigner. — Jivappa v. Ju9 > ^ 
B 551: 36 I. C. 363; Lakshmhhanhar v. Viahnuram, 24 
Mahomed, 20 M. 112; Chriatien v. Delanncy, 26 C, 931; Kaaawi Ma 
V. lauf, 29 C. 509; Hari Singh v. Muhammad Said, 8 Lah. 54: A. 

1927 Lah. 200. , . 

Whether a foreign court is or is not a court of competent 
within the meaning of s. 13 (o) has to be determined in j Its 

the principles of international law and not in accordance with the law 
country in which the foreign court is situated. Where a defendant su ^ 
himself to the jurisdiction of a foreign court and' takes the 
judgment in his favour, there is a duty cast on him to obey that jud? 
if it goes against him; but where his appearance is not 
brought under duress, the case is treated as though he had not jgjj 
"When, therefore a defendant appeared in a foreign court under P m 
because “ he did not want to be arrested when he went there on 'jo 

and a decree having been passed against him, the decree-holder 
British India under s. 44 of the C. F. Code for execution thereof. 
that the mere intention of avoiding an inconvenience that might 
in tho future did not make the defendant's appearance involimtory 


See. n.i 
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A doclftrntion by n Court in cxccution»prococdlnp«», tbnt n person not 
a party to tlie suit nppijinp for i‘xi‘cutinn jh lopitijnnto, since it is made 
Tiithout jurisdiction, cannot lie pleaded ns n bar to a regular suit in which 
it is sought to establish the illegitimacy of the applicant.— •/16i(funnff«a 
V. dtnirunnMsa, 2 C. 027, P. C, 

Whero there were two inconsistent decisions in an execution proceed- 
ing, the latter decision will prevail and opemto ns rc$ ;wfficn*a. Dambar 
V, Munwar AU, 37 A. 031 : 13 A. L. J. 704. 

Order dis, allowing plnintifT’s objections raised in execution-proceedings, 
not in his chnmcter ns a judgment -debtor but in n different and quite an 
independent character, does not opemto ns res judicata, — Oourmonf v. 
duggut Chundra, 17 C. 57. 

A judgment -debtor, against whom an order for execution has been 
obtained behind his back, is not estopped from afterwards contending that 
there exists no decree which can bo executed. — Ishicar Das v. Dosibai. 7 
B. 316. 

Where an objection petition in an execution proceeding is dismissed 
for non-prosecution, there is no adjudication on the merits and hence it 
cannot be res jutfi'cofa; DahtT Das v. Gin’ah Chandra, 67 I. C. 663. 

A judgment-debtor who was not a party to previous application for 
execution of a decree or to any order made upon it is not precluded from 
Bhowing that the said application was barred by limitation and ibereforo 
It was not in accordance with law; Sita Nath v. Harm Kanak Prabha, A. 
I. R. 1923 C. 322. 

Order in execution-proceedings that a deed was valid does not operate 
/“fffcafa m a subsequent suit betw'een the same parties with regard 
to the question of the validity of the deed. — Dinkar Ballal v. Hari Shridhar, 
14 B. 206. 

Dismissal of former application for execution under Or XVII, r, 3, 
Qoes not bar a subsequent application for execution, where the relief asked 
for m that application was different from what is asked for in the subsequent 
application.— Hoj^isutfdin v. Abdul Aetz, 20 C. 755, p. 758. 

A party is not precluded from setting up m execution-proceedings a 
waim which ha might have set up as a plea in the suit. — Aichauya v. 
^angarayya, 16 M. 117. 

e . of a Question of Law In Execution Case is Res Judicata fn a 

DSequent Application. — S, II of the C. P. Code applies to suits and an 
lecution case is not a suit; but it is firmly established that the principle 
p law- underlying s 11 applies to proceedings in execution of decrees. 
U<m8equently a decision of a question of law’ in an execution case is res 
' in a subsequent application for execution of the same decree even 

though the view- of law’ enunciated in the prior execution case has been 
since disapproved by a Full Bench, liavilal v Deodhan, 2 Pat. 771: 74 
I. C. 781. 

Effect of Orders In Claim-cases under Or. XXI, rr. 58, 97, 98, 100 
& 102.— There is no absolute rule of res judteata applying to execution pro- 
ceedings, and it cannot be held that a man is debarred from defending his 
action under Or 21, r 89 because be desisted from his acti’^n under O- 
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thereby adjudicated upon, except in the cases provided in clauses (o) to 
(f) of this section . — Indar Singh v. Thahnr Singh, 3 Lah. L. J. 317 : 63 1. C. 
887; King v. Buchanan, 9 Biir L, T, 106. 

A foreign judgment can be final even when an- appeal is pend- 
ing in a Foreign Court, — A. foreign judgment may be final or conclusive 
though it is subject to appeal and though an appeal against it is actually 
pending in the foreign country where it was given; Hon Singh v. Muham- 
mad Said, 8 Lah. 54: A. I. K. 1927 Lah. 200. 

Clause (a).— -Where a jud^ent was pronoimced by a competent 
foreign court having territorial jurisdiction over the person or properly oi the 
litigants, such judgment may operate as res judicata in British Indian 
Courts, but if it was passed by a foreign court without jurisdiction then 
it will not be conclusive. The leading decision on this point is that of 
Gurdayal Singh v. Raja of Faridkot, 22 C. 222: 21 I. A. 171: 34 P. 
1898, where it was held by their Lordships of the Privy Council that 
general rule the plaintiS must sue in the Court to which the defendant « 
subject at the time of suit Territorial jurisdiction attaches (wth 
exceptions) upon all persons either permanently or temporarily residen 
within the territory, while they are within it, but it does not follow them 
after they have withdrawn from it and w'hen they are living in another 
independent country. It exists always as to land within the territory, an 
it may be exercised over moveables within the territory; but no temtona 
legislation can give jurisdiction, which any Foreign Court ought to 
against foreigners, who owe no allegiance or obedience to the power wni^ 
so le^slates. In a personal action, to which none of these cau^s 
jurisdiction apply, a decree pronounced m ahsentum by a 
to the jurisdiction of which the defendant has not in any way 
himself, is by International Law an absolute nullity. He is ^ 

obligation of any kind to obey it, and it must be regarded as a m 
nulhty by the Courts of every nation, except (when authorised by 
local legislation) in the country of the former by which it was_ 

In other words, a Foreign Court cannot assume jurisdiction in cases ^ 
the claim is a personal one, merely because the cause of action a 
within its jurisdiction. In the case of personal claims, it is residence a ^ 
that gives jurisdiction in a suit against a foreigner.— 

B. 551: 36 I. C. 363; Lakshmishankar v. Vtshnuram, 24 3. 11 ; Fa * 
Mahomed, 20 M. 112; Chriatien v. Delanney, 26 C. 931; Kagsim Mamooi 
V. leaf, 29 C 509, Hari Singh v. Muhammad Said, 8 Lah. 54: A- 
1927 Lah. 200. . . 

Whether a foreign court is or is not a court of competent 
w'ithin the meaning of s. 13 (a) has to be determined in accordance 
the principles of international law and not in accordance with the law oi 
country in which the foreign court is situated. Where a defendant buX>^ ^ 
himself to the jurisdiction of a foreign court and* takes the nl 

judgment in his favour, there is a duty cast on him to obey tb.at jnd? ® ^ 
if it goes against him; but where his appearance is not 
brought under duress, the case is treated as though ho had not 
When, therefore a defendant appeared in a foreign court under *» 
because " he did not want to be arrested when he w*ent there on 
wd a decree having been passed against him, the decree-holder ®PP‘l; jj 
British India under s. 44 of the C. P. Code for execution thereof. ^ ’ 
that the mere intention of avoiding an inconvemence that might 
in the future did not make the defendant’s appearance involunt®^ 
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The AppllcahlHty of the Doctrine of Res Judicata to Proceedings. — Vtc 
hsTc seen IhnV the wonl " snil ” in tins section does not include proceed* 
ings. But it has been long recognized (hat tho doctrine of fc» judicata 
applies to certain proceedings. “ Tlio Committee recognize that a pro- 
ceeding docs not come within tlic language of the section; but they think 
it belter not to deal with the point in express terms for the reason that 
the applicability of tho doctrine of tcb judicata to certain jirocecdings is 
not open to doubt, and they foresee that any express reference to pro- 
ceedings in a crvstnlliscd definition might only lead to difncultics (L. R. 
11 I. A. 37: 0 A. 2G0 P. C. and C. 707 P. C.).”— Report of the Special 
Committee — Statement of Objcctg and Reason*. 

Successive applications for amendment of a decree are not barred by 
this section. If such an application has been licanl and disposed of on 
the merits, a subsequent application of the same scope and character may 
be barred upon general principles of law; Lan^at v. Joiifci Koer, 89 

C. 265; 14 C. L, J. 481 (0 A. 2G9 P. C. and 7 A. 102 P. C. folloiccd). 
Followed in Jitendra v. Raiifc Lai, 27 I. C. 800. 

An order made at an earlier stage in tho same proceedings ts binding 
upon the Court at a subsequent stage; Jogendra v. Ham Gopjl, 45 C. L. J. 
462: A. I. R. 1920 Cal. Oil. 

Where a question has already been determined under s. 47, ’C. P. 
Code, 1908, the same question cannot bo re-opened under s. ^ upon 
general principles of law; Umesh Chundra v. Afadhu Sudan, 0 C. L. J. 
356 (6 A. 269 P. C., followed). 

An ex parte order passed in proceedings without jurisdiction cannot 
judicata; Sasibhuaan v. Sadananda, 92 I. C. 845 : A. I. R. 
1926 C. 991. -- 

Applicability of the Doctrine of Res Judicata In Criminal Proceedings. — 
As to the applicability of tho doctrine of res judicata to criminal proceedings 
^der 8. 133, Cr P. Code, see Sarojcbaahini v CJiaran, 42 C. 702 : 19 C. 

N. 332. See also, 7n re Kanakasabhat, (1916) M. W. X. 786; 33 I. 
t/. 745, Emperor v. Jtw ram, 40 B. 97 . 17 Bom. L. R. 881 and the cases 
referred to in the Bombay case and also the cases noted under s. 40 of 
the antbor's Evidence Act. 

. ®®Claratory Decree. — ^Wherc in a suit for enhancement of rent, the 
plaintiff failed to prove notice of enhancement, but the Court enquired 
mto and gave declaratory decree as to his right to enhance, such decree is 
uecisive of the right in a subsequent suit for enhancement of tlie rent of 
the same tenure founded on a valid notice — 'Suffer Chunder Paul v. Poul- 
Mtt. 12 B. L. R. (P. C.) 63; 19 W. R 175; see also EnaetooUak v. Ameer 
Buksh, 25 W. R. 225 

Former decree upon a mortgage-bond for instalments due and unpaid, 
with a declaration of plaintiff’s right to recover instalments which were 
not due in execution of that decree, does not bar a second suit to recover 
«nch instalments by enlorcement of hen, when the Court executing the 
decree refused to execute the declaratory portion of it against tho mortgaged 
property. — TJmrao Lai v. Dehart Singh, 3 A. 297. 

A Hindu widow obtained a decree which pro%’idcd that she should 
receive future maintenance annually at a certain rate, but did not specifv 
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A judgment of a foreign Court obtained in default of appearance 
against a defendant, cannot be enforced in a Court' in British India, where 
the defendant, at the time the suit commenced, was not subject of, nor 
resident in the country in which the judgment was obtained.— Kosjirn 
Memoojee v. huf Mahomed, 29 C. 509; 6 C. W. N. 829 (22 C. 222 Tefened 
to). 

In a suit brought in British India on the judgment of the French Court 
it appeared that the defendants neither resided nor owmed property in the 
French territory, and had no actual notice of the proceeding. Held that 
want of notice to the defendants was fatal to the suit, — BungaTumni v. 
Balasubramanian, 13 M. 498. 

An ex parte judgment of a French Couit against a native of Briti^ 
India not residing in French territory upon a cause of action wnich arose in 
British India imposes no duty on the defendant to pay the amount decreed 
so as to bar a suit m British India . — Hindc & Company v. Ponmth 
Brayan, 4 M. 359. 

Service of summons on an agent of partneiship whose members reside 
out of jurisdiction, does not create jurisdiction on the ground of residence; 
Ramanathan v. Kalimuthu, 37 M. 163 (20 M. 112 diaiinguiahed; 16 M. 82; 
17 B. 662; 26 M. 544 and several English cases referred fo). 

It is quite competent to a British Indian Court, executing a decree 
passed by a court in a favoured Native State (that is, one in respect of 
which a notification pursuant to s. 44 of the C. P. Code has been issue^ 
to go behind the decree and enquire into the question whether the 
which passed the decree had jurisdiction to do so, as a British Court ougU'' 
not to execute the decree if passed without jurisdiction; 

Aiyar v, Muga Sait, 39 M. 24 : 27 M. L. J. 535 : 26 I. C. 287 (F. B.). 

Submission to Jurisdiction.— Where u suit is instituted in Britwh 
India on the judgment of a Foreign Court, effect \vill be given to the judg- 
ment, though the Court had no jurisdiction over the defendant, ^ ® 
defendant appears and defends the suit brought against him m 
Court without making any objection to its jurisdiction,- — Gangoprasad v. 
Ganeahilal, 46 A. 119: A. I. 11. 1924 All. 161 : 79 I. C. 332; Sheik 
y. Dayud, 32 M. 469. If however the defendant takes objection to the 
jurisdiction and in spite of his objection the ease is proceeded with agaiu® 
him, the judgment is a nullity. 

The objection to the jurisdiction must be made at an early stag® 
the proceedings. If no objection as to jurisdiction is made before thy 
reaches the stage of appeal, it amounts to submission to jurisdiction.-^ 
Kaliyugam v. Chokalinga, 7 M. 105. The fact that an objection os W 
jurisdiction was taken in the Court of first instance in the foreign tcmwrj* 
but was not persisted on in appeal, is a clear proof of submission to juns 
diction of Foreign Court.— Pofin/ara v. Subramania, 29 I. C. 458. 

A party who bus submitted to the jurisdiction of a foreign Court is 
bound by its judgment, when such judgment is within jurisdiction 
docs not offend the principles of natural justice. Irregularities which 
not affect the jurisdiction of the Court do not vitiate such judgment even 
when they are such ns w-ill in the view of the foreign Court, render tne 
judgment there a nullity. The judgment caunot be impeached on 
grounds winch could have been but were not taken in the foreign CJourt--" 
(judaru Krtetnayya v, Moradugula, 30 JI. 202: 2 Jf. L. T. 200. 
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the contract nCTmsl the other joint contractors. Tlio queatton has been 
fully considers in 22 A. J107 and 3.T M. 317; the readers should consult 
those two eases. It has been held in those cases that the role laid down 
in Kin^ v. Uoare and Krndall v. ffonulton, is not applicable to India. 

The effect of section 43 of the Indian Contract Act (IX of 1872), being 
to exclude the right of a joint contractor to bo sued along *nth his co-con- 
tractors, the rule laid down in the case of A'inj v. Iloarc, 13 M. and \V. 
490 (1844), and Kendall v. /fomi'Uon, 4 Ap. Ca. iWl (1870), ia no longer 
applicable to cases arising in India, at all events in tho tnufussil, since the 
passing of that Act, and a judgment obtained against some only of tho 
joint-contractors, and remaining unsatisfied is no bar to a second suit on 
the contract against the other joint-contractors . — Muhammad Anhari v. 
Jiadhtram, 22 A. 307. See also 7faman;wlii v. ^racamudti, 83 M. 317, 
In these two eases all the Indian and English cases have been referred to. 

Through ignorance of the position of affairs, one only of two joint- 
owners in a property was sued for a debt for which the property had been 
pledged by the person sued, and a decree was obtained, and execution issued 
against the property, a portion of which was released on tho claim of tho 
other sharer. The judgment -creditor then brought a suit against both 
sharers for making the share of the other co-sharer who had net been previ* 
omly sued liable. Held, that tlio suit was not barred. — Nabi’n Chandra v. 
Afajonfora, 10 C, 021. See also Jfaiacn v. Sritharan, 10 M. 440. 

Where several persons have made themselves jointly and severally liable 
to perform a particular contract, a decree obtained against one of the joint 
several promisors is a bar to a suit against another. — 2Juihoo Lall v. 
Mioufcee Laff, 10 Bom. L. It. 200; 18 W. R. 453. Referred to in 
Hadha Persliad v Ram Khelaivan, 23 C. 302. Distinguished in 5 G. 291 
and in 9 C. 888. 

A decree obtained against one of several joint-contractors is a bar to a 
subsequent suit against the others The effect of section 4.> of the Con- 
tract Act is not to create a joint and several liability in ruch n case. — 
Hemendm Coomar v, Rajendro Lall, 8. C, 353; distinguished in 5 C. 291 
and m Rodfia Pershad v Ram Khelwan, 23 C. 302. 

action commenced against se%eral joint-debtors, judgment 
covered against one of them who admits the claim, does not bar the further 
of fhe suit against the others . — Dick v Dhunji Jaitha, 25 B. 
a^.King V. Hoare, 13 M. and W. 494 (1844); Kendall v. Hamilton, 4 
Ap- Ca. 504 (1879) rc/d. (o. 

f plaintiff, discovering that the defendant hud trans- 

the tenure to n third party, applied to make the transferee a parly 
to the suit and subsequently for leave to withdraw it. Both these applica- 
uons were refused and a decree was passed against the original tenants. 
Held, that a second suit against the original tenants and the transferee to 
rcMver the same arrears was barred . — Dhunput Stngh v. Sham Soonder, 
6 C. 291; 4 C. 501. 

The doctrine that release of one joint tort-feasor operates as release of 
all, applies only in cases of joint liability, Ram Ilaian v. Afu:ini Kumar, 37 
C. 559; 14 C. W. N 840. 11 C. L. J. 503 A fresh assignmait in respect 
of a tort subsequent to that originally sued upon, will not come within the 
scope of the first judgment so as to bar the fresh assignment; Govind v. 
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submitted' to the ju'risdiotion of such Court. (18 M. 327 and 22 M. 407 
distinguished, see also Harchand v. Gttlabchand, 39 B. 34) As to what 
amoimts to voluntary submission to jurisdiction, see 39 M. 24 noted below. 


Clause (b). — A foreign judgment may operate os res judicata, when it 
is given on the merits of the case; a judgment upon a technical point cannot 
operate as res judicata. See notes to s. 11 under heading “ Has been 
heard and finally decided in the former suit.” 

If the foreign judgment is not given on the merits of the case, tbe^ 
plaintiff must prove his case independently of the judgment. — Santa Smg 
V. Ralla Sing, 49 I. C. 383 : 14 P. R. 1919. 


"Wliere a plaintiff was given liberty in an action before the High Courf 
of Judicature in England to exhibit interrogatories and on the defendants 
omitting to answer such interrogatories his defence was struck off and judg- 
ment was entered for the amount claimed for the plaintiff and the plamtm 
subsequently instituted a suit on the judgment in the Madms High Court, 
held that the judgment sued on was not a judgment “ given on the ments 
of the case ” within s. 13 of the C. P, Code and that in c< 'nsequence no 
action could be maintained on it in tlie Indian Courts. S. 13 (h) of the 
C. P. Code refers to those cases where the controversy raised in the action 
has not been the subject of direct adjudication by the Court; Keymer^- 
Viswanathan, 40 M. 112 : 32 M. L. J. 35 ; 21 M. L. T. 78; 21 0. W. N. 
858 : 25 C L. J. 233; 15 A. L. J. 92: 44 1. A. 6 F. C. (affirming 89 M. 95;- 
The same view was taken in Opyenheim v. Hajce Mahomed, 49 I. A. ll^- 
45 M. 496: A. I. R. 1922 P. C. 120. where it was held that a jod^e»t 
on an award obtained in England by default cannot be sued on in Inais. 
since it is not a judgment on the merits of the ease. A contrary 
how’ever taken in Janoo Hassan v. Mahamad, 47 M. 877: A. I. R- ^ ^ ’ 

165, where 40 M. 112 P. G. was sought to be distinguished. But 
Ha«8an v. Mahamad, 47 M, 877 has recently been 
by the Full Bench case of Mahamed Kassim v. iSecni Pakifoin, - 
M. L. J. 240: A. I R. 1927 Mad. 265, where it has been hew 
(applying 40 M. 112, P. C.) that under s. 13 (b) a foreign 
tained on default of appearance of the defendant without any trial 
evidence is a case where the judgment must be held not to have 
the merits of the case and no suit lies in British India on such a 
judgment. So also a wrong view as to the legal liability of a 
as to onus does not render a foreign judgment one ' not given on 
merits ' within the meaning of this clause. — Rama Sheitoi v. Hauag • 
41 M. 205: 34 M. L. J 295: 45 I. C. 703. 


Where the ^vrit of summons was accepted by the defendants 60 ' 
citor who entered an appearance on behalf of the defendant, a judg^®° 
passed^ against the defendant in his absence could not be said to hav 
been given ‘ on the merits of the case,’ within the meaning of this clause-"' 
Cole V. Harper, 41 A. 621 : 60 I. C. 780. 


The defendant was sued in the courts of the Straits Sottlenjen s- 
Written statement was filed but at the tiial the defendant’s soh'citor 
ported no instructions. Thereupon judgment was given for the i 

after examining his witnesses. On this judgment a suit was lol<3 , 

the defendant in the Courts in Britisli India. Held, that the judgn*®"*.® 
tho foreign court was given on the merits and that the same was conew* 
live against the defendant in tho present suit; Vcnkatachclam Chetty 
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the validity of adoption became final and was not affected by the com- 
promise so ns to allow the matter to bo again litigated between the 
parties or their privies. — ri/f7ij7in^a ^/uppanar v. Vijayathammal, fl M. 
43. 


An appellate judgment operates by way of estoppel ns regards all 
findings of Lower Court, which, though not referred to in it aic necessary 
to make the appellate decree possible only on such findings . — Narayanan 
Chetty X. Kunammai Achi, 28 M. 338. 

A purchaser of land cannot be estopped by a judgment in a suit 
against his vendors commenced after the purchase; although the former 
had, ns a pleader for the vendors, actively defended the suit. (4 C. W. 
N. 283, followed). Silence amounts to fraud for which a Court will grant 
reUef only where it is the non-disclosure of those facts and circumstances 
which one party is legally bound to communicate to (he other — Obligation 
of a party to make disclosure , — Joy Chandra v. Srecnath, 32 C. 857 : 1 
C. L. J. 23. 

Wliere a joint-decree against several defendants has been satisfied 
out of the properly of one of them, and then n suit for contribution has 
been brought by the latter against her co-defendants in the former suit, 
there is nothing to prevent the defendants from showing that plaintiff 
alone was liable to satisfy the decree in the former suit, and that conse- 
quently they were not liable to contribute . — Asman Singh v. Ajanaa Koer, 

2 c. L. nfm. 

dismissal of a former suit brought by the plaintiff’s predecessors 
m title to recover certain lands from Municipality on the ground that 
me plaintiff had been ousted therefrom by reason of the Municipality 
backing stones on a portion thereof, was held no bar to a subsequent suit 
brought by the plaintiffs for ejectment and declaration of title against a 
purchaser of the land from the Municipality . — Madhu Sudan v. Fromoda 
Nath, 20 C. 732. 

Where a person on his own application was added as a party res- 
pondent to on appeal, and on the case on appeal being remanded for re- 
w tbe merits, practically took no steps whatever to defend the suit, 
f could not afterwards plead, by way of objection to execution 

of the decree, matters which ought to have formed part of his defence to 
chosen to defend it . — Kiahan Sahai v. Aladad Khan, 14 
A. 64. See also Behari Lai v. Majid Ali, 24 A. 138. 

A mortgagee sued on his mortgage and obtained a decree for the 
principal and interest. A second mortgagee, who w'as not a party to the 
suit, intervened in execution alleging that the land was not liable to 

attached and sold by reason of his mortgage, and the Court made an 
order recognizing the priority of the decree-holder’s lien and giving to the 
second mortgagee the opportunity of discharging it. The first mortgagee 
was not paid off and the mortgaged premises were sold and purchased by 
the first mortgagee, who now sued for possession and his claim was 
resisted by the second mortgagee. Held, that the second mortgagee was 
estopped from now re-asserting his claim .< — Kriahun v. Chadayan, 17 M. 


For further coses on estoppel, see author’s Evidence Act, s. II5' 
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there is no duty upon the defendant to attend the foreign court or sub* 
sequently to obey the judgment passed by it; Hindc tf Co> v. Ponnath, 4 
M. 859. 

The rule of international law that courts cannot by^ their judgments, 
bind absent foreigners who have not submitted to their jurisdiction is not 
restricted in its application to fomign Independent States only, but is also 
applicable where the countrj’ in which the judgment was passed and that in 
which it is sought to bo enforced have seperate and distinct systems of 
administration aud judicature, though owning allegiance to Ihe same sore- 
reign, Shaik Athayn v. Davud, 82 IRI. 469. 

A foreign judgment obtained cx parfe against a defendant described as 
resident of British India cannot bind the defendant; Saminatha y. ilMooI 
GofooT, 8 M. L. T. 287. 

Clause (d).- — The words “ natural justice *' in this clause refers 
to the form of procedure than to the merits of the particular case, am 
mere fact that the judgment is wrong in law does not necessanly 
make it one opposed to " natural justice.” There must bo sometnmg in 
the procedure anterior to the judgment which is repugnant to “ 
justice,” — Rama Shenoi v. HaUagna, 41 205: 84 M. Ij J* 295: 45 

I. A. 703. A decision passed without reasonable notice to the persons 
concerned is contrary to natural justice and a suit on such judgment w 
not maintainable in a British Indian Court. It is a leading 
the English law, always understood, except where expressly excluded, that 
R person proceeded against in a Court must have due notice of the pm- 
coodings. — London Dank v. Ooviiid, 6 B. 233. London Bank v. 

8 B. H. C. R. 200, London Dank v. Burjorji, 0 B. 346; Ldulji v. 

/{, 11 B. 241. See also BanfjantsoMii v. Bafa Subrowaama. 13 M* 4J0, 
where it has been field that the general rule is that a personal jud^'cn 
based solely on extra territorial service of notice, when, ns a ^ 

fact, the defendant (who is not domiciled within the jurisdiction) M 
no actual notice, is internationally invalid, and ono State cannot m tw 
way obtain jurisdiction over a person domiciled in other Slate. 
suflicioncy of notice, if the Foreign Court has held service cf the 
to be sufficient, it must bo presumed to be correct in the 
evidence to the contrary,— Janoo v. Jlfohomcd, 47 M. 877: A. I* 

Mad. 165. 

^ Courts in British India in giving eflfoot to a foreign judgment, 
insist Upon a strict proof of servi’ico of processes alleged to Jiave emanai 
from a foreign Court and made a foundation for a liability to bo ° 
hero by Courts that have no cognizance of the case on its merits . — Lauj 
Burjorji v. Manckji Sarabji, 11 B. 241. 

Clause (e), — A foreign judgment will not operate as res judicaia> If ^ 
can bo shown that it was obtained by fraud It is an established prmcip ^ 
of law^ that fraud vitiates the most solemn proceedings of a Court of 
it avoids all judicial acta, ecclesiastical or temporal. 

This clause should bo read with section 44 of the Indian Evidence Act- 
The word fraud has not been defined in this Act, the term has 
explained bv the author in his notes to section 44 of the Indian Evidenc 
Act ami all the cases in which judgments have been declared mi« 
void on the ground of fraud and collusion arc exhaustively noted unacr 
that EoolioD. 
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The judgment -debt or cnn, notwithstanding his having tiled a petition 
for the postponement of a sale, maintain that execution is barred by lapse 
of time. — Minn Konwari v. Jvggat Setam, 10 C. 100 (P. C.j; 18 C. L. B. 
885. 

Some of the lieira of a deceased person wlio entered upon posBCssion 
of property ns a valid wakf arc not, ns against the remaining heirs, barred 
by the rule of estoppel from disputing tho validity of the teflkf . — Alatngir 
Khan v. Karrarunnessa, 4 C. Ii. J. 442. 

A mortgagee who has purchased at the sale in execution of his decree 
on tho mortgage is bound by an estoppel that would have bound his 
mortgagor. — Mahomed Mujaffar v. KiehoTif Mohun, 22 G- 009 P, C. 
See also 35 C. 877. 

A person who purchases property in execution of his own decree sub- 
ject to a lien declared by tho Court under Or. XXI, r. 62 mtheut acquies- 
cing in that order, is not estopped from questioning the validity and hone 
fide of the mortgage- — Shah Ziauddhi v. Kaihsh Chandra, 2 C. L. J. 599. 
Sec also 21 A. 41B and S3 B. Sll. , 

The main question, in determining whether estoppel has been occa- 
sioned, is whether tho representation has caused the person to whom it 
has been made to act on tho faith of it. If a person makes’ certain 
assurances in the character of a Afuktear of a Hindu wddow regarding a 
transfer, he is not estopped from claiming the property as reversionary 
heir, or the assignee of tho reversionary heir. — Sarat Chunder v. Oopal 
Cftundcr, 20 C. 290 (P. C.j (2 A. 809; 7 M. 3, overruled). See 30 A. 

A judgment-debtor who does not object to execution after notice 
under Or. XXI, r. 22, is estopped from subsequently raising any objection. 
Madhu Sudan v. Kailash Chunder, 2 C. \V. N. 254. See also Coventry v. 
Tuhhi Pershad, 81 C. 822. See however 8 C. L. J. 193. Where a 
judgment-debtor having full knowledge of the execution proceedings failed 
to raise the objection at tho time of the sale that the holding was not 
transferable, he cannot on that ground resist the purchaser alter confirma- 
tion of the sale. — Dwarla Nath v. Tarini Sankar, 34 C 199: 31 C. W. N. 
513: 6 G. L. J. 294. 

.The mere attestation of deed by a relative does not necessarily import 
concuffence unless it is shown by other evidence that when becoming an 
attesting w'itness, be must have fully understood what the transaction 
was. — Chunder Duit v. Bhagicat Narain, 3 C, W. N. 207. See also Ram 
Chunder v. Handa* Sen, 9 C 463, and Imam Alt v. Baij Nath, 83 C. 613: 
10 C. W. N. 551: 3 C, L. J. 576; 9 C. L. J. 453; 13 C. W. N. 544; 
36 C. 780, P. C.; 13 C. W. N. 920; 3 O. C 252. 2 N. L. R. 34 : 7 I. 
C. 264; 13 G. W. N. 031. 

See notes and cases under s. 215 of the Author’* Evidence Act. 

Estoppel by Statements and Pleadings. — -Where a public officer pur- 
chases land benami his representatives are debarred from claiming the 
benefit of the purchase. — Shco Waram v. Mata Prosad, 27 A 73. (22 A. 

220, approved). 

In an ejectment suit, the defendant having by his written statement 
pleaded an adverse title in himself, is estopped from contending on appeal, 
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into the merits of the case if the judgment is that of certain Asiatic and 
African Courts. By this enactment the finality of the judgments of the 
above foreign Courts was taken away by the Legislature and thereby 
maintaining the finality of the judgments of the European and American 
Courts. See The Collector of Moradabad v Harbans, 21 A. 17. 


That clause has now been omitted in the present Code and the judg- 
ments of all foreign Courts, of Europe, America, Asia or Africa, ore now 
treated on equal looting. 


The Madras High Court however, in Sama v. Annamalani, 7 M. IM, 
dissented from the above Bombay case by holding that Civil Courts in British 
India, may entertain suits, brought upon foreign judgments, including those 
of the Courts of the Native States, and that a foreign judgment may alwajs 
be impeached on the ground of fraud or collusion, or for want of jurisdic- 
tion, or that the defendant had no notice of the suit, or that the Judge was 
an interested party. This Madras case was subsequently approved by the 
Bombay High Court in Mayaram v. Ravji, 24 B. 86. The Bombay cases 
in 6 B. 292 and in 8 B. 693 have also been disapproved in the Privy 
Council in Gurdyal Stngk v. Raja of Faridkot, 22 0. 222 P. C. where it 
has been held that suits may be brought in British Indian Courts iqjon 
the judgments of the Courts of Native States, the judgments of which 
must be regarded as judgments of foreign Courts. This Privy Cotmcu 
case is a very important one with regard to foreign judgments and it deals 
also with the question of territorial jurisdiction of domestic as ft® 
of foreign Courts and with several other questions. The readers should 
consult the report of the case. The above Privy Council ease 
followed in Moazzim Hosscn v. Raphcel Robinson, 28 C. 641 : 5 C. ” • 
741, in 20 M. 112, 7 M. L. J. 76, in 26 C. 931, 3 C. W. N. 614. w 
20 B. 133, in 18 M. 327, and referred to in 29 O. 609, in 29 JI- 2dy, 
in 19 A. 450; in 25 B. 528. On the question of territorial jurisdiction o 
the maintainability of suits upon foreign judgment, see, 39 M. 2^ 
noted below; and Shiyali Subraya v. Calve Stibraya, 21 M. L. T. olo- 
6 L. W. 740: 37 I. C. 404. - 


B a British subject living in India entered into a contract j 
carrying on business in London for the supply of a newspaper; B fa“ 
to pay his subscription for the paper, anil K sued him in England 
obtained ex parte decree and brought the present suit upon that 
in British India. Held, that the King’s Bench had jurisdiction to 
the suit, as the subscription was payable in London and that 
is therefore conclusive; Brajanza v. King, 3 Sind. L. B. HI (28 C. • 
referred to). 


The Supreme Court at Mauritius is a foreign Court. 
a Court passed in abeentcvi against a person, who at the time I 
suit or judgment, was neither permanently not temporarily resident i > 
nor the subject of, the same country, cannot be enforced against 
a Court in British India; Kassim Mamjee v. Isuf Mahomed, 29 C. 5 
C C. W. N. 829. 


Having regard to the language of s. 18, it is open to a Court to 
refuse execution of a foreign decree without deciding whether the pft^y 
would bo entitled to enforce the judgment by a suit or not. It i 
open to the Court to consider w'hotlier, for any of the objections slo 
in 8. 18, the judgment is invalid and to determine finally whether it 
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Durga Sfohun v. Ra\hal Chandra, 5 C. W. N. 801. But these cftscs Imra 
been distinguished in /i»noi7 Khan v. Broughton, 5 C. W. N. 8iC and 858. 

Landlord and tenant — Ejectment — Origin of tenanc> — Permanent ten* 
ancy — Presuinntion ns to pennnnont character of tenancy — On these points 
tee the following cases: 0 C. \\\ N. 134 and 352: 7 C. W. N. 734 8 C. W. 
N. 297 and 801; 32 C. 41. P. C.; 8 C. W. K. 880, P. C.; and 02 C. 51, 
P. C., 8 C. W. 805, V. C. Followed in 5 C. L. J. 178: 11 C. W. K. 242 
and in 84 C. 002, 11 C. W. N. 805, P. C. Sre also, 4 C. L. J. 108; 29 B. 
580; 10 C. W. N. 705 : 3 C. L. J. 010; 8 0. L. J. 513; 0 C. L. J. 476; 
87 C. 377; U C. L. J. 401; 10 C. W. N. 507; 15 C. L. J. 220. 

Delay by the owner in bringing a suit is not in itself suflicient to create 
an equity in favour of the person spending money on the land so as to 
deprive the owner of his strict rigiits . — Premii Jivan v. Haji Gattum 
Jamma, 20 B. 208. See, Iiowever, Benodc Comaree v. Saudamineg, 10 
C. 252. Referred to in Naiarbfiai v. Munshi Badrudin, 16 11. 533. 

Estoppel by Inconsistent Position. — A litigant is not to occupy inconsis- 
tent positions in court; he cannot be allowed to approbate and reprobate; 
Bhagirathi v. Balethwar, 41 C. 69: 19 C. L. J. 155 : 17 C. W K. 877. See 
also Brindethwari v. LaUpat, 15 C. W. N. 725 p. 720; Baghuhar Dyal v. 
Jadu, 15 C. L. J. 89, p. 92: 18 C. W. N. 954. One who wthout mistake 
induced by the opposite party, has taken n particular position deliberately 
in the course of a litigation, must act consistently with it; and this principle 
will apply to any other suit than the one in wdiicli the action is taken, where 
the second suit grows out of the judgment in the first; Ootha v. Sitaram, 23 

M. L. J. 335: (1912) JI. W. N. 067. The rule against a party being allowed 
to take up inconsistent positions applies only when a party seeks to defeat 
his opponent by successive inconsistent positions, or when, having obtained 
a benefit by adopting one position, ho afterwards tries to assume a different 
and contradictory position while retaining the advantage already obtained 
by his former position; Velusami v. Bommacki, 25 M. L. J. 324: 14 M L. 
T. 229: 21 I. C. 210. 

Estoppel Against Tenant. — Sec onset noted under s 116 of the 
Author’s Evidence Act, 

AltematlTO Remedies: Election ot One Operates as a Bar as regards 

a litigant has the right to choose between two remedies 
which are not co-existent but alternative, he may select and adopt one as 
better adapted than the other, to work out his purpose; but once he has 
made his choice and adopted one of the alternative remedies, his act at 
OQ^ operates as a bar as regards the other, and the bar is final and absolute. 

Baihaunta Nath v. Nawab Salimulla, 6 C. L. J. 547 and Bent Madhuh 
V. Jofmdra Afohan, 6 C. L. J. 580 ; 11 C. W. N. 765. See however 18 0. W. 

N. 1197: 10 C. L. J. 420. 

Walrer and Its effect. — ^True test of waiver explained , Easin v. Abdul, 
15 C. W. N. 10 : 6 I. C- 138. 

A waiver is an intentional relinquishment of a known x'ght, or such 
conduct as warrants an inference of the relinquishment of such right. 
Hence there can be no waiver unless the person against whom the waiver Is 
claimed had full knowledge of his rights and of facts which would enable 
him to take an effectual action for the enforcement of such rights. No one 
catx acquiesce in a wrong while ignorant that it has been committed and 


C P. C — 14 



222 


CODE OF CIVIL PROCEDURE 


[Sec. 13&14* 


s. 14 of the Old Code was upon the plaintiff, but under the present section 
the onus' lies upon the defendant; Udhc Singh v. Puma Gkand, 165 P. 
W. R. 1909; 41 P. L. R. 1910. 

Foreign Decree Enforceable Only against Partnership Property of 
Partners. — A decree obtained in a foreign country against a firm after 
service of notice against some of the partners or against the agent of the 
firm, while the principals of the firm who were defendants in the case 
were out of its jurisdiction cannot be enforced ns a personal decree against 
them in British Courts; Sahib Thambi v. Hamid McTakayar, 86 M. 414; 
Ramanaihan v. Kalimuthu, 37 M. 163 and Shaih Atham v. Davud Sahib, 
82 M. 469; 19 M. L. J. 459. 

Application for Execution of a Foreign Decree When Allowed.— An 
application under s. 44 of the C. P. Code for the execution of a decree of 
a foreign Court may be resisted on any of the grounds mentioned in b. 13 
of the Code (26 I. C. 217; 27 M. Ir, J. 535, foUd.)] Rama Aiyar v. 
Krishna Paitar, 39 M. 733: 30 M. L. J. 148; 32 1. C. 597. 

Execution of Decree. — The judgment of a foreign court, obtained on a 
decree of a Court in British India, is no bar to the execution of the original 
decree. — Fahuruddin Mahomed Assan v. Official Trustee, 7 0. 82. 

As to when a decree of a foreign Court is executable in British India, 
and whether a suit is maintainable upon such judgment; Veeraraghava v. 
Muga Sait, 14 M. L. T. 96; 1913 M. W. N. 605: 20 I. 0. 704. As to 
execution of decree of foreign Court by British Court, see Harchand v- 
Oulabchand, 39 B. 34. 

Limitation. — In a suit upon n foreign judgment, the period of limita- 
tion must be reclioned from the date of the judgment of the foreign 
and such suit should^ be barred at the expiration of six years from tn®t 
date. — See, Art. 117, Limitation Act and Hecramonce Dasee v. Promotna 
Nath, 8 W. R. 32; 2 Ind. Jur. (N. S.) 233; Boloram v. Kameenee,^ 
W. R. 108. Where limitation bars the remedy but does not J ^ 

right, the judgment of a foreign tribunal is not open to the objection tn®'- 
the suit was barred by the law of British Inidn — NaUaiambi Mudahar 
V. Ponusami PHlai, 2 M. 400. 

Where a Foreign Court" applying its own law holds that a suit is 
time-barred, it cannot bo said that it has refused to recognize the *® 
of British India because the suit was time-barred according to that 
Qanga Prasad v. Ganeshilal, 46 A. 119; A. I. R. 1924 All. 161. 

The Indian Law of Limitation has no application to suits in 
and that a foreign judgment passed ex parte with jurisdiction, and * 
ing to the English Law of Limitation, but without regard to the Indw 
Law of Limitation is conclusive in a suit in British India based upon 
that judgment; Sir H. S. King v. Major M. B, Bragama, 2 Sind L. R- 

14 . The Court shall presume, upon the production of 

document purporting to be a certified copy o 
foXTu&n.'..*” a foreign judgment, that such judgment^ 
pronounced by a Court of competent jiirisui ^ 
tion, unless the contrary appears on the record; but sucli pr<?' 
sumption may be displaced % proving want of jurisdiction. _ 

[S, la, Bxpl.vl-J 
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Cause of Action,— The oxprc«<iion ** Cause of action *’ lifts not been 
dcfinod in this Code, nnd for the meaning of this expression 'mj must refer 
to case lows. (See 5 A. 103, 18 A. 181, 219 nnd 482; 0 C. W. N. 685, p. 
583; 6 I. C. 9; 22 C. 633 ; 83 C. 807; 29 B. 808 noted under Ur. II, r. 2.) 

The expression *' couse of action was also considered by their Lord* 
ships of the Judicial Committee in Chand Kour v. Pariah Singh, 10 C. 98 
P. C.; Woomaiara v. Kristoinonrc, 18 W. It. ICH P. C, and nlso by the 
Madras High Court in Nagatinda v. A’n'«/innmtfrti, 34 M. 97. 

13. A foreign judgment slinll lie conclusive ns to any 
matter thercbj’ directly adjudicated upon be- 
Whenforeira judr* twccH tlic saiitc iiartics or between parties under 
wbom they or any of them claim litigating 
under tbe same title except — 

(a) where it has not been pronounced by a Court of com- 

petent jurisdiction; 

(b) where it lias not been given on tbe merits of the case; 

(c) where it appears on tbe face of the proceedings to be 

founded on an incorrect view of international law 
or a refusal to recognise tbe law of British India in 
cases in which such law is applicable; 
id) where tbe proceedings in which tbe judgment was 
obtained are opposed to natural justice; 

(e) where it has been obtained by fraud; 

(/) wliere it sustains a claim founded on a breacli of any 
law in force in British India, 

[S. 14.] 

COMMENTARY. 

This section corresponds with section 14 of the C. P. Code of 1882 
The provisions ns to foreign judgment have been re-arranged and stated 
more clearly in a different way. 

Foreign Judgment. — ^Tho word “ foreign judgment ” has been defined 
in section 2 (6). ^It does not include acts of Static i.e., orders passed by a 
Btato in it8_ executive _ capacity. — Sn’nian Goawami Oobardhanlaljt v. 
Goswjami Shri Girdharlalji, 17 B. 620. The word includes the judgments of 
courts of foreign Independent States or territories as well as that of a court 
of a countrj’ which is subject to the same sovereignty; for instance, Ceylon 
Court is a foreign court; Shaik Aiham v. Davud, 82 M. 469. The section 
provides that except in the cases specially mentioned in clauses (a) to (f) a 
foreign judgment shall bo conclusive, i.e., it shall operate as ret judicata 
08 to any matter thereby directly adjudicated upon between the samo 
parties or their privies litigating under the same title. In matters relating 
foreign judgments, the Courts in British India are guided by very much the 
same principles as those adopted by the Courts of England. — NaJta r. 
.Mahomed 20 M. 112. A foreign judgment is conclusive as to any matter 
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COMMENTARY. 

This section exactly corresponds to s. 15 of tho C. P. Code of 1883 
and it provides that every civil suit shall be instituted in the Court of 
the lowest grade competent to trj’ it. In other words, the section is 
intended to prevent suitors from instituting their suits in any other Court 
except in Courts of lowest grade competent to try such suits in regard 
to their value. The object of the section is to prevent Courts of higher 
grades from being overcrowded with suits of smaller values. 

Suit. — ^The word “ suit ” has not been defined in this code. But 
s. 26 of the Code provides that every suit shall be instituted by the pre- 
sentation of a plaint. The particulars to be written in a plaint are to be 
found in Or. VII, rr., 1-9. It therefore follows that the word * suit 
means a written complaint stating the cause of action and seehing redress 
for some thing. 

The word “ suit " has not the narrow significance attached to the 
word *' action ” in English law; but it embraces all contentious proceedings 
of an ordinary civil kind, whether they arise in a suit or miscellaneous 
proceedings. — Bhoopendro Narain v. Baroda Prasad, 18 C. 500. 

“ Shall be instituted.” — ^The word “ shall ” in this section is impera- 
tive on the suitor and not upon the Couit for whoso benefit and convemenM 
it is intended. The provision for the institution of all suits in the Coim 
of the lowest grade is only a direction to the suitor and not an absolute 
rule binding the Court. The section is a rule of procedure and noi oj 
jurisdiction. It is merely directory and does not oust the jurisdiction o 
superior Courts. The District Judge, Subordinate Judge and Munsif have 
concurrent jurisdiction to try up to tho value of suits triable by ® ^ 
Therefore, a Subordinate Judge is not precluded from trying a suit witni 
the jurisdiction of the Munsif 's Court. The error in instituting a aui 
triable by a Munsif m a Subordinate Judge’s Court is not an error 
aSects the jurisdiction of the Sub-Judge. The following cases 
explain the meaning, scope and object of the section. — Nidhi Lai -r 

Husain, 7 A. 230; Krishnasami v. KanaJeasabai, 14 M. 163; 1 M- 
234; Augustine v. Medlycoti, 15 M. 241; Gourachandra v. 

M. 367: 9 M. L. J, 263; Matra Mondal v. Hari Mohan, 17 0. 
Aklemaunessa v. Mahomed Hafem, 31 C. 849 : 8 0. W. N. 

Shankerappa v. Kotrappa, 8 Bom, L. R. 516, p, 521. See also 2 L. B- • 
117 and 1^ The words are merely directory, and refer to procedure o 
they do not deprive any Court of jurisdiction which it may otheiw 
possess; Gonra Chandra v. Vikrawa, 23 M, 367; Tangor Majhi v. Jalaaft • 
14 C. W. N. 322 : 5 I. G. 691. 

This section does not preclude a Sub- Judge from trying a_ suit vritIuD 
the jurisdiction of the Munsif’s Court. — Matra Mondal v. Hari 
C.' 155. Approved in Augustine v. Medlycoti, 15 M. 241; see .*14 
Lai V. Mazhar Husain, 7 A. 230, and Krishnasami v. Kanaka Sabat, 

M. 183. See, however, Velayudam v. Arunachala, 13 M. 273. 

This section which provides that ” every suit shall be 
the Court of tho lowest grade competent to try it ” does not 
jurisdiction of the Sub- Judge to try a suit wherein several causes 
are joined, the cumulative value of which exceeds Rs. 1,000 notwitbstfl 
ing that if separate suits be brought on the several causes of action e 
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the decree was binding upon him; Hama Aiyat v. Krti^mo Vatier, BO M. 
733: (1016) 2 M. W. N. 83; 80 M. L. J. 148; 82 I. C. 607. {1‘. B.) 

A British subject who Ims been propcrlv served cannot object to n 
judgment of the King’s Bench Division on Um ground of want of jurlsdic^ 
tion, where the contract on wliich the suit was based was one in winch tbo 
price W'os payabio in England; S. King v. D. J. Buchanan, f» Bur. D. T, 
106: 35 L C. 741 (28 C. OU, 5 C. W. K. 741, refd. to). 

The mere making of a contract within the jurisdiction of a foreign Court 
does not necessarily render the Court competent to adjudients upon oil the 
obligatory relations, which flow directly or indirectly from it. — Maihappa v. 
Chellappa, 1 M. 100. 

The rule that in the case of personal claims, it is residence alone Ihot 
gives jurisdiction in u suit against a foreigner, applies wlicro the country in 
which the judgment ^wl8 passed and that in whicli it is sought to bo en- 
forced have separate and distinct systems of nd ministration and judicature, 
though owing ntlegiance to tlio same Sovereign. Thus n judgment of the 
Ceylon Court against a native of British India who v,-as not, at the timo of 
the action, resident in Ceylon and had not submitted to the jurisdiction of 
such Court, must be treated as n nullity when sued upon in Courts in 
British India.^S/iaifc Atham v. Davud Sahib, 82 M. 409. Even if in such 
a case there be any special territorial legislation giving jurisdic- 
tion to the Foreign Court, no effect could he given to tho judgment of such 
Court in a suit brought upon the judgment in ft Court in British India, 
because no State can by its legislation confer jurisdiction upon its Courts 
to entertain a suit in respect of a personal claim against foreigners who 
at the date of the suit neither resided in that State nor owed any allogianco 
or obedience to the State, — Chriaticn v. Delanncy, 20 C, 031; Hinde v. 
Ponnaffi, 4 if. 850. But British Indian aubjecls, though foieignets, owe 
aUegiance to the Sovereign of England, and tho British Parliament is 
^erefore competent to confer by legislation jurisdiction upon the Courts of 
England against British Indian subjects in British India; it was held 
. lhat an ex parte decree passed by (he Queen’s Bench Division 
of the High Court of Justice in England against a British Indian subject 
m an action for breach of contract committed within tho jurisdiction of that 
Court, is not a nullity, and effect may he given to it in a suit on the 
judgment instituted in British India. — Hossein Khan v. Baphaet, 28 C. 
Wi; Viswanatha'Keddi v. Keumer, 89 M. 95, on appeal 40 Jl. 112: 44 I; 
A. 6: 21 C. W. N. 358: 10 Bom. L. 11. 200: 88 I. 0. 083. 

K sued C, a resident of British India, upon , a bond ozecuted by C 
wimm the territory of P, a Native State, and obtained a decree. After 
part^atisf action, K sued 6 upon the judgment in a British Indian Court at 
T. Held that the Court at P had jurisdiction and K could sue upon the 
judgment of that Court in the Court at T., — Kaliyunam Chetti v. Ghokalinga 
Pillai, 7 M. 105. 

In n Suit on a judgment of the Kandy Court it appeared fchai the defend- 
ant was domiciled and a' resident of British India, and that he had not 
appeared to defend the suit at Kandy- and %vas not at tho date of the suit 
even temporarily resident in Ceylon; but ho was a partner In a firm ^yhich 
carried on business at Kandy. Held the Court at Kandy had no jurisdic- 
tion over the defendant.— -NaHa Karuppa Settiar v. Mahomed Iburam, 20 
M. 112. ^ 
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Where two or more Courts have jurisdiction to tty a suit, the Court of 
the lowest grade is competent to try it; where the jurisdiction of a 8. C. 
Court Judge extends to Rs. 500, and the jurisdiction of the Cantonment 
Magistrate extends to Rs? 200, the Court of the Cantonment Magistrate 
is to be regarded ns the Court of lower grade. — Mohan Lai v. 7jra P«n/a, 
12 B. 169. 

Where two Courts have concurrent jurisdiction to try the same suit, 
the suit must be instituted in the Court of the lowest grade competent 
to try it; Bi6i Hayatu v. Qkulam Hussein, 4 S. L. R. 264: 10 I. 0. 980. 

In the N. W. Provinces, the Court of a Munsif must, for the purposes 
of 8. 63, be regarded as of a higher grade than a Court of Small Causes.— 
Ballu Ram v. Raghuhar Dial, 16 A. 11. 

Where a plaintiff presented a plaint to the District Court, the Sub- 
Judge’s Court in which he ought to have presented it being then temporarily 
closed, it was held that the District Court could not be considered as a 
Court of first instance, competent to receive the plaint.— Rom aya Elapa 
V. Muhamadbhai, 10 B. H, C. R. 495. 

** Competent to try It.” — ^The words '* competent to try ” 
jurisdiction to try. Jurisdiction may be defined to be the power of a Court 
to hear and determine a cause and to adjudicate or exercise any judicial 
power in relation to it. Such jurisdiction naturally divides itself into three 
broad heads, namely, with reference to (1) the subject matter, (2) the 
parties, (3) the particular question which calls for decision. Bee StiJchDd 
V. Tara Chand, 33 C. 68; 2 C, D. J. 241, referred to in Qvrdeo Singh v. 
Chandrihah Singh, 36 C. 193, p. 206: 5 C. L. J. 611. The word “ com- 
petent ' in this section has reference only to the pecuniary jurisdiction, 
of which the limitations vary in several provinces according to the pron- 
eions of the Civil Courts Act in force in each province, os has already been 
explained above, under heading *' Court of the lowest grade." ' 

Apart from the question of pecuniary extent of a Court's jurisdiction 
there ore certain classes of cases under special provisions or Acts, wb^ 
are exclusively triable by Courts of special jurisdiction, independent of 
pecuniary value of suits. As for instance, suits for public charities un ex 
8. 92 of the C. R. Code; suits under s. 14 of the Religious Endowmen 
Act XX of 1863; suits under the Copy Right and Inventions and 
Acts; Probate Cases; Admiralty Cases; Divorce Cases; Insolvency 
end some others All these cases are exculsively triable by District Courts 
High Courts whatever may be the pecuniary value of such suits. 

Effect of Instituting a Suit In a Court of Lower Grade Where It OugM 
to have been Instituted In a Court of Higher Grade.— If in such a cflsf* ■ 
Court of lower grade, instead of returning the plaint to the 
presentation to the proper Court under Or. TO, r. 10, hears the case, tn 
decree will he set aside in appeal because, under s. 99 of the Code, 
amounts to want of jurisdiction and not mere irregularity.— Mofrfl Man 
V. Han, 17 C. 155. 

The jurisdiction of a Court is the authority to hear and determine » 
cause. Such authority is conferred by sovereign power and can 
given by law and cannot be conferred by consent. If a Court of a V . *,1 
pecuniary jurisdiction, takes cognizance of a suit in which the sum 
IS larger than the amount over which the tJourt has j'urisdiction, any jw®S' 
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tho decree was binding upon him; 7?ama v. finiftna Vafter, SO M. 

733: 091G) 2 M. W. N. 83 : 30 M. L. 3. H8; 32 I. C. 307. (h. IJ.) 

A British Bubjcct who has been properly ferrcd cannot object to a 
judgment of (he King's Bench Division on the ground of want of jurisdic* 
tion, where the contract on which the suit was based was one in which the 
price was payable in England; S. King v. D, J. Buchanan, 9 Bur. !•. T. 
106: 35 L C. 741 (28 C. 641. 5 C. \V. X. 741, refd. to). 

The mere mahing of a contract within the jurisdiction of a foreign Court 
does not necessarily render tho Court competent to ndjudicat? upon nil the 
obligatory relations, which flow directly or indirectly from it. — A/at/iappa v. 
Chellappa, 1 M. IW. 

The rule that in the case of personal claims, it is residence olono that 
gives jurisdiction in n suit against a foreigner, applies where tho country in 
which the judgment was passed and that in which it is sought to bo cn'> 
forced have separate and distinct systems of administration and judicature, 
though owing allegiance to the same Sovereign. Thus n judgment of the 
Ceylon Court against a native of British India who was not, at the lime of 
the action, resident in Ceylon and had not submitted to tho jurisdiction of 
such Court, must bo treated ns n nullity when sued upon in Courts in 
British India. — Shaik Atham v. Dacud Sahili, 32 M. 400. Even if in such 
a case there be any special lerritorinl legislation giving jurisdic- 
tion to the Foreign Court, no effect could be given to the judgment of such 
Court in a suit brought upon the judgment in a Court in British India, 
because no State can by its legislation confer jurisdiction upon its Courts 
to entertain a suit in respect of a personal claim against foreigners who 
at the date of the suit neither resided in that State nor owed any allegiance 
or obedience to the State. — Cfiritticii v. Bclaniicg, 20 C. 931; Ilinde v. 

4 JI. 359. But British Indian subjects, though fr.icigners, owe 
aUegiance to the Sovereign of England, and the British Parliament is 
merefore competent to confer by legislation jurisdiction upon the Courts of 
^gland against British Indian subjects in British India; it was held 
therefore that an ex parte decree passed by the Queen’s Bench Division 
of the High Court of Justice in England against a British Indian subject 
in an action for breach of contract committed within the jurisdiction of that 
Court, 13 not a nullity, and effect may bo given to it in a suit on tho 
judgment instituted in British India. — Hosaein Khan y. BaphacI, 28 C. 
641; Viswanatha'Beddi v. Keymer, 39 M. 95, on appeal 40 31. 112: 44 I; 
A. 6: 21 C. W. N. 358: 19 Bom. L. It. 20G: 38 I. C. 683. 

K sued C, a resident of British India, upon a bond e.iecuted by C 
within the territory of P, a KalWe State, and obtained a decree. After 
part-satisfaction, K sued C upon the judgment in a British lodian Court at 
T. Held that the Court at P had jurisdiction and K could sue upon the 
judgment of that Court in the Court at T. — Kalimigani Chetti v. Chokalinga 
Pillai, 7 M. 105, 

In a suit on a judgment of tho Kandy Court it appeared that the defend- 
ant Was domiciled and a resident of British India, and that he had not 
oppeared to defend tho suit at Kandy- and was not at the dote of the suit 
even temporarily resident in Ceylon; but ho was a partner ‘n a firm which 
carried on business at Kandy. Held tho Court at Kandy had no jurisdic- 
tion over tho defendant.— Nallo Karuppa Seiitar v. Mahormi Ibwant, 20 
M. 112. 
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Whore the amount of mesne profits assessed in execution proceedings 
exceeds the pecuniary jurisdiction of the Munsif, it was held that the Munsif 
had jurisdiction to award the mesne profits, Panchuram y. 40 C. 60- 

(21 C. 550, followed). See however Bhupendra v. Purno, 18 0. L. J. 182. 

Section 6 of the Code prevents n Court from executing a decree jvhich 
has been passed in a suit the value of which exceeds the pecuniary limits 
of its jurisdiction. Sec, the cases noted under that section. 

In a suit to have it declared that certain property valued at Hs. 400 
was liable to sale in execution of plaintiff’s decree for Rs. 1,500, held that 
the case was triable by the Slunsif, and that it was immaterial that the 
amount of the decree was higher than the limit of his jurisdiction.— 
Durga Prasad v. Bachla Kuar, 9 A. 140 (2 A. 709, dhiinguithed). 

In a suit under Or. XXI, r. 63 by a creditor to establish his debtors 
right to attached property, the amount which is to settle the jurisdiction of 
the Court, is the amount which is In dispute, and which the creditor would 
recover if successful, viz., the amount due to him and not the value of the 
property attached, unless the tw'o amounts happen to be indentical— 
Modhu Sudan Koer v. Rahhal Ghunder, 15 C. 104 (disfm^ujshcd in Rtcarw 
Das v. Kameshar Prasad, 17 A. 69). Sec also, 19 M. L. J. 236; 30 JL 
835, 85 C. 202 and 1014) M, W. N. 910. 

Where a claim has been preferred under Or. XXI, r. 99 of the 0. P* 
Code of 1908, it must be investigated by the Court executing the decree, 
and no question of valuation arises for consideration. Proceedings under 
r. 99 is not a suit; iladamhint v. Dayarani, 11 C. Ii. J. 478. See also 
B M. 541; 6 B. L. R. 301. But see 22 0. 830; 4 M. 220; 14 B. 627. 

Jurlsdiotlon of Appellate Court. — Where a Sub-Judge being of 
that the suit has been under valued, valued the suit at over Es. 
the plaintiff throughout contended that the value was below Rs. 5,000 
stated in the plaint; appeal from the decision of the Sub- Judge, 
the suit for non-payment of additional court-fee, lies to the District Court, 
Prohash Chondra v. Bi«hambar, 14 C. W. N. 343. 

For the purpose of an appeal, whether from a decree in a regular 
or from an order passed in execution, the test of jurisdiction is the 
of the original suit in which the decree was passed, and not mermy t 
actual amount affected by the order sought to be appealed . — Nazar 
V. Jfesrimol, 12 A. 581. 

Where the original value of a suit was over Rs. 5,000, and by a 
sent decree, the plaintiff accepted a sum less than Rs. 5,000; an ®PP ^ 
against an order passed in execution of such’ decree by 'the Subordm 
Judge lies to the High Court and not to the District Judge, — Jogen 
Nath V. Sarosuiafi Debi, 6 C. L. J. 38. 

Where in a suit for possession of land and mesne profits, which ^^aa 
originally valued at a sum below Rs. 5,000, and which was instituted 
Court of a Subordinate Judge, but in which the whole amount 
found due, inclusive of mesne profits payable by the defendant w 
plaintiff, was over Rs. 5,000, an appeal would lie to the High Court a 
not to the District Cobrt; Ijjatulla v. Ghandra Mohan, 34 0. 954 F. B. 
also Gulah Khan v. Ahdul Wahah, 31 C. 865 and other cases referred w 
in. the Full Bench Case. The above Full Bench Case has heen'foUo^®“ 
Ramjit Misser v. Ramadar Singh, 17 C. W. N. 116. 
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The question whether n Buhmis^ion to juTi«<\iction is YolunlRry or 
under duress is one of (net in ench enso. Submission is not^ voluntary if 
the appearance is only made for saving property scired by n Foreign Court 
in attachment or other proceedings; in such n cn'c the judgment of the 
Foreign Court is not binding on (lie partv .< — Verroraghara v. Muga Said, 
89 hi, 24 : 20 I. C. 287. 

In n suit in a foreign Court, flic defendant took no object Ion to the 
jurisdiction, but appeared and defended the suit on the merits. In a suit 
upon the decree of the said Court, he is estopped from taking any cveoplion 
to the juri'sdiction — Feral Shau Khnn v (Jafar Khan, IR M. 82; Oan^a 
Prasad v. Gancihi, 21 A L J 890. 

A defendant, who objects to jurisdiction, though under protest, and also 
pleads on the merits, thereby taking the chance of getting o decree in his 
lavour, will bo deemed to have submitted himself to the jurisdiction of 
the Court . — Har Chand v. Cfufah Chand, 89 B. 04; Hama v. Kriifino, 09 
M. 733 F. B. : 82 I. C. 697 (overruling Parry d Co. v. Aptatami, 2 M. 
407). 

WTiere a defendant sued in foreign tribunal takes no exception to the 
jurisdiction, he cannot question the jurisdiction ofterwards. Irregularity 
of procedure on the part of a foreign tribunal, which ordinarily proceeds in 
accordance with recognized principles and judicial invcstig.»tion, is not a 
BuflScient ground for refusing to give effect to its judgment . — NaUatambi 
Mudaliar, v. Punnusanri Pilfoi, 2 M. 400. 

Where defendants apply to set aside an ex parte decree passed against 
Uiem in a Foreign Court having no jurisdiction and appeal against that 
decree, that amounts to submission to tlio jurisdiction of such Court; 
Hart Singh v. ^^uhammall Said, 8 Lali. 54: A. I. R. 1927 Lah, 214. 

Where defendants submitted to tlio jurisdiction of a Foreign Court 
by giving a power of attorney to an agent, and a decision was passed 
against them after service of summons of the suit on them while they 
Were out of jurisdiction, by order of Court, the defendants are pfima facie 
bound by the judgment; and where no other defence is raised but that 
of non-submission and non-service of notice, both of which were found 
against, a decree against the defendants in accordance with the foreign 
judgment must necessarily follow. — f?amaiiat/ian v. Kalimuihu, 37 M. 
163 : 24 M. L. J. 619: 18 I. C. 189; Jannot v. Mohamed, 47 M. 877; 47 
M. L. J. 356: A. I. R. 1025 M. 155 : 82 I. C. 425. 

The plaintiff sued the defendant in a French Court. The defendant 
employed a vakil to defend the suit, but at the time of hearing the vakil 
stated that he had no instructions and cx parte decree was passed. An 
application by the defendant to have the decree set aside was held to bo 
time-baned. The plaintiff now sued on the judgment of the French Court 
to recover the amount decreed. Held, that the suit was not maintainable 
for the reason that the decree had been passed against the defendant m 
obsentum by a foreign Court, to which he had not submitted himself. — 
Sioaramau Chclty v. fburaut Shahch, 18 M* 327. But see, Shaih /Ifliain 
y. Davud, 32 JI. 469, where it has been held that a person who appears 
in obedience to the process of tho foreign court and applies for leave to 
defend the action without objecting to the jurisdiction of Ihe court when 
bo is not compellable by law to do either, must bg held, to have voluntarily 
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Where, exeeption being taken to the Court’s jurisdiction to entertain a 
suit, an issue was raised, but the objection was overruled, and on appeal to 
the High Court, the defendant did not raise the question, but djd so before 
the Judicial Committee; held that in ns much os the question was one of 
jurisdiction and did not depend upon disputed facts, the Judicial Con^ittee 
could not decline to entertain it, especially os it necessarily presented itssu 
in argument; Maha Prasad v. Ramani Mohan, 18 C. W. N. 994 P. C.: 20 
G. L. J. 231 : 27 M. L. J. 459: 16 Bom. L. B. 824 : 42 C. 116. 


Court of Inferior Grade can Declare the Decree of a Superior Court 
to be Nullity on the Ground of Fraud.— A Court of inferior junsdiction 
is competent to declare a decree of a Superior Court to be a nullity on t e 
ground of fraud, if otherwise it has jurisdiction to entertain the sun-— 
SarihakTam Maiti v. Nundo Bain, 11 C. W. N. 570. (10 0. 612; 6 . 
W. N. 659 and 7 C. W. N. 853; 80 C. 869, referred to). On this point, 
see, the cases noted under s. 44 of the Author s Evidence Act. 

Principles for Determining Pecuniary Jurisdiction. — ^Thc question of 
jurisdiction, whether with referencs to the nature of the suit or with reier- 
ence to the pecuniary limits of the claim, are matters to be govemea y 
the statements contained in the plaint. The valuation of the claun a 
preferred by the plaintiff, and not as set by the plea^ in defence, won 
govern the action, not only for the purposes of the original court, but a s 
for the purposes of the appeal; Jag Lai v. Hor Narayan, 10 A. 624. 


The valuation given by the plaintiff in his plaint must always be tai 
to determine the forum, except in cases where the plaintiff haa 
seated the value \vith the intention of getting a trial in a different v 
from that intended by the legislature, or has acted recklessly in g 

suit or has adopted a wrong method of valuation. — L'ahshman y. 

B. 81; Nilmony v. Jagahundhu, 23 C. 536; Mahabir v. Behari, 18 
Bhagavanirai v. Mehta Bajeerai, 18 B. 40; Koii Pujart v. Man^aya ^ • 

271; Thahur Sheodut v. Bishunath, 6 0. C. 260; Jaglal v. "onwr » 
10 A. 524; Madho Das v. Ramji, 16 A. 286; Ibrahimji v. Bejanp,^ »• 
265 (doubted in 22 B. 963) Hamidunmsta v. Oopal. 24 0. 661: 1 O. 'V - 1 * 
556; Ijjaiulla v. Chandra Mohan, 34 C. 054 F. B.: 11 C. W. 

6 tJ. L. J. 255: 101 P. R. (1900): 6 0. C. 255: 3 C. L. J. 143; 81 B. 
Khiatomal v. Fateh Muhammad, 82 I. C. 629. 


Over-valuation and Under-valuation. — Although the 
the plaintiff in his plaint must always be taken to determine the jo ^ 
a plaintiff is not at liberty to assign an arbitral^ value ou “is sui ^ 
order to bring it in a Court which otherwise would not have juris 
to try it. In other words, a plaintiff cannot give jurisdiction to or 
away jurisdiction from a Court by adding to his claim something to w ^ 
he is not entitled. — Hamidunnha v. Oopal, 24 C. 661 (666); Poidy® ■ 

V. Mahhan, 17 C. 683; Dayaram v. Oordhandas, 31 B. 78, 78; Bfljkn 
y. Bipin, 40 G. 245 (249). Where the over-valuation or -gtum 

is apparent on the face of the plaint, it is the duty ofelhe Court to 
it to the plaintiff for presentation to the proper Court under Or. ' -l-tj • 

If the over-valuation or under-valuation is not patent on the face p 
plaint, but there are primo facie grounds for believing that ^0 
not been properly valued, the Court may require the plaintiff to bb 
that the suit has been properly valued.— A ppa Rao v. Sobhgnadrii 
168^HomJdu»nfso v. Gapal, 24 6. 661 (6G7); Koii Pujari v.'ManpayOt 
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Pichai 11 L. W. 009: (1920) M. W. K. 411: 67 I. 0. 742; George 

Summcrii/ Cflrmtc?»orl Cole v. Catherine «f Harper, 41 A. 621; 17 A. L. J. 
601 : 60 i. C. 780. 

The plamtiil sued as the adopted son of C to recover certain property 
in British territorj’. Tlic defendants disputed the plainliff's adoption. 
The plaintiff relied on n decree of a Native Court nrainst defendant No. 2 
in a suit for possession of certain other property belonging to C. In thot 
suit the question of plnintifTV adoption had been raised and decided in his 
favour. HcM that the judgment of the Native Court being one on the 
merits was res judicnto as between the plaintiff and defendant No. 2. — 
Bababhat v Narharbhat, 13 B. 224. 

The plaintiff obtained n judgment in a French Court against the father 
of the defendant. Plaintiff sued defendant on that judgment in the same 
Court Ds representative of his father and obtained a decree, lie brought 
the present suit on the judgment. Held that the defend.nt was bound 
by the judgment in the French Court ogninst him ns represent nlivo of 
his father . — Kandasami Pillai v, Jlfoidin Baib, 2 hi. 837. 

A plaint was filed in Ludhiana Court, and it was returned for presenta- 
tion to the Nttbha Court for want of jurisdiction in the prcsoDce of all the 
parties. Subsequently, the Nabhn Court passed on ex parte decree against 
the defendant. In a suit upon the ex parte foreign judgment in British 
Court, Held that the Court of Nabha Native State had jurisdiction to try 
the case, that the fact of the decree being ex parte was immaterial, and 
the decision was on the merits and is conclusive; Udhe Singh v. Puran- 
eband, 165 P. W. 11. 1909 : 41 P. L. It. 1910. 

A suit was brought by one B, in England against A, residing in Burma, 
A was summoned and entered appearance and was granted time on condi- 
tion of his paying a certain amount in Court within six weeks. A failed 
to do so, and judgment was entered for B. Subsequently B brought a suit 
upon the judgment m British India. Held, thot the judgment was given 
on the merits of the case, and the case cannot be ro-opened; C. Bum v. 
Keymer, 20 1. C. 971: 7 L. B. R. 66: 6 Bur. L. T. 160. 

The only point decided by the judgment of the foreign court in this case 
was that qua the property left by the plaintiff’s father in JVIandi, ho as 
the son can by custom succeed to half, and though the judgment may be 
conclusive on this point, the conclusiveness does not extend to grounds on 
which it proceeded. Hence it is not a conclusive adjudication on the 
matter of plaintiff ’s legitimacy. Jloreover in the present case, the plaintiff 
did not base his claim on any custom but under Hindu Law. There had 
been no adjudication as to the plaintiff’s right to succeed to the property, 
of his father under Hindu Law;/ndar Singh v. Thaliur Singh, 2 Lah. 207 ; 
8 Lab. L J, 817: 63 I. C. 887 (18 M. 329; 39 M. 95; 40 M. 112 B. C.; 16 
w. R. 500; 29 P. R. 1883 : 40 P. R. 1890; 1 B. 97 and 2 B. 140 refd. to). 

Clause (o),— A foreign judgment may be impeached on the ground that 
it is, upon its face, founded on an inaccurate view of the law of British 
India, or of International Law , — Bihrama Singh v. JSir Singh, 101 P. R. 
18^, 501. Where a cause of action in u suit in a foreign Court did not 
arise ^vithin the jurisdiction of tlie Court and the defendant did not reside 
in the foreign territory (no circumstance appearing in the case which, I 
proper view of international law, could give the foreign court jurisdic ' 
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An error in' valuation is not an error, defect or irregularity which affects 
the merits of the case, seo section 99 of the Code and notes thereunder. 

Valuations for Stamp Duty and for Jurisdiction are Two Different 
Things. — The valuation of suits for the purpose of jurisdiction is perfectly 
distinct from their valuation for the fiscal purpose of Court-fees.— 
Daya Chand v. Hem Chand^ 4 B. 515; AuJchil ChundeT v. Mohiny Mohan, 
5 C. 489; 4 C. L. B. 491; Thiagaraja Undali v. Ramanuja, 6 M. 151: 
Kirtya Churn v. Annath Nath, 8 C. 757; 11 C. L. R. 05. For the purpose 
of determining the question of the jurisdiction, tho valuation of a suit should 
be computed according to the market -value of the subject-matter of the 
suit, and not by the special rules applicable to tho valuation laid down in 
the Court fees Act, VII of 1870. — Na7ihoon Singh v. Tofanee Singh, 12 B. L. 
E. 113: 20 W. R. 33; Jeebraj Singh v, Indcerject, 12 B. L. B. 115 note; 
18 W. R. 109; Chunder Nath v. Brindahun, 25 W. R. 89; Kalu Bin v. 
Vishram, 1 B. 643: Bai Mahkor v. Bulakhi, 1 B. 538. Bee also Bat 
Varunda v. Bai Manegavri, 18 B, 207. 

In a suit for possession of a share in a revenue-paying estate, the 
valuation for the purpose of jurisdiction is to be computed according to 
the market value of the share claimed, and the Court-fee on the plaint 
is to be calculated at ten times tho proportionate revenue annually payable 
for share, whether a separate account for share has been opened in me 
Collector’s register or not; Buniad Lai v. Shyam Lai, 12 C. W. N. 990: 
Hubibul Hossein v. Mahomed Reza, 8 C. 192. - 

Mode of Valuation and Computation of Value. — Though the Taloabon 
of suits for the purpose of jurisdiction is distinct from their valuation 
for the fiscal purpose of Court-fees, still s. 8 of the Suits Valuation Act 
(VII of 1887) provides that when in suits other than those 
the Court-fees Act (VII of 1870), s. 7, paras. V, VI, IX and X, Cl. W 
ad •ualoTcm Court-fees are payable, the value ns determinable for the com' 
putation of Court-fees and the value for the purposes of jurisdiction anal 
be the same. The words “ as determinable ” in s. 8 of the Suits Valua- 
tion Act (VII of 1887) mean, as determinable by the Court which 
try the case. Dayaram Jagjivan v. Gordhondaa, 31 B. 73 : 8 Bom L- 
885; Umatul Batul v. Nanjikuar, 6 C. L. J. 427: 11 C. W. N. 705. 

A suit should be valued according to its real character. u 

plaint is so worded that, taken strictly, the valuation would bo 
that the Court in which the plaint was filed would have no jurisdiction, 
mere miswording of the plaint will not oust the court of its junsdiction.— 
Ajoodhia Lai v. Guniant Lai, 2 C. L. R. 134. 

In a suit to recover a share of inheritance, tho share 
leas than Rs. 2,500, while the value of the whole estate exceeded t 
amount; held, that the suit was to be valued according to 
claimed and not according to the value of the whole estate, and the b® 
was therefore within the jurisdiction of District Munsiff. — Khansa 
V. Abba, 11 M. 140. See also Chakrapani Atari v.-Nara Singa Rnu, 

M. 56, 

(a) In Redemption Suits. — In a suit for redemption it was 
the value of the subject-matter was not the market-value of the i 
the amount -of the mortgage money: — Kubair Singh v. Aima Fum, n : 
832; Zamorin of Calicut v. Narayana, 5 M. 284, and 287 note; 

8(ngh v, Rally, 9 A- 778; Bahtfdyr v. Nawab Jan, 8 A. 823. 
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A foreign ju(]gtncnl, mny nlwnjR bo inipcaclicd on llic ground of fraud 
or collusion, or for want of jurisdich'on, or that the defendant had no 
notice of the suit, or that the judge was an intcreded party; Santa v. 
Annamolai, 7 M. 1G4. 

The decision of a Foreign Court is conclusive between the parties and 
their successors in title provided there wns n direct ndj'udication uj>on any 
point and provided also that the judgment is not disqualified by any of 
the flaws set forth in k* l.'l Hut where the decision is obtaincfl by fraud, 
it is not Te$ yudiccifa between the piirties; Ooor Bachan Singh v. Qiao 
Singh. A I. K 1022 hnh. 175 

Clause (f). — 'Hns clause lajs down that the judgment of « foreign 
Court wnll not be conclusive if it sustains or upholds a claim founded on the 
breach of any law* in force in British India. For instance, where a 
foreign Court allowed a claim founded upon a contract on the basis of which 
a suit was brought after the period of limitation prescribed frr such a suit 
by the Indian Limitation Act, such j'udginont will not bo conclusive 
in British India. In other wonis, the British Indian Courts will not bo 
Iwund to give conclusivo effect to such foreign judgment. But whero 
llmtation is merely p^ohibiti^c of tho remedy and not deslructivo of tho 
right, the foreign judgment is not open to objection on the ground that a 
suit on tho contract would ho barred by the law* of limitation applicable in 
the country in which tho contract was made, v Ponnusami, 

2 M. 400. 

A claim that w'ould bo barred by limitation in British India cannot bo 
said to be a claim founded on a breach of any law* in force in British India; 
S. King v. D. J. Buchanan, 9 Bur. L. T. ICO : 85 I. C. 741. 

How Foreign Judgments may be Enforced In British Indian Courts. — 
There are two modes for enforcing judgments in British India, via., 
(1) it may be enforced in execution-proceedings after the issue of a notifica- 
tion under section 44 of tho C. P. Code of 1003 by the Governor-General in 
Council. But the British Indian Courts liavo discretion to enforce it in 
execution-proceedings or not; tlicy are not bound to enforce it in execution 
proceedings, as the word “ may ” used in that section gives full discretion 
to British Indian Courts either to enforce it in execution or to refuse to 
do 60 . Where it is show’n that tho foreign judgment w^as passed without 
jurisdiction or w'as obtained by fraud then they can refuse to enforce it in 
execution. (2) A suit may be brought in British Indian Courts to enforce it. 
There was however a divergence of judicial opinion as to whether a suit Avill 
he in British India upon the judment of a Court of Native State, or whether 
a suit should bo brought upon the original cause of action. The Bombay 
High Court in Himmat Lai v. Shivajirav, 8 B. 593, following Bhavanu 
ehankar v. Pursadri Kalidas, 6 B. 292, held, that a suit will not lie in any 
of the British Courts in India on a judgment passed by a Court in Native 
State. The reason for the decision w*as that the administration of Justice 
in the Courts of Native States does not generally command that amount of 
confidence which is necessary to raise the implied obligation upon which the 
action on a foreign judgment rests, and wdiich is therefor© a condition prece- 
dent of English Courts entertaining an action on one of tbeir judgments. To 
obviate the danger contemplated by the Bembaj High Court, a paragraph 
was added to section 14 of the Old Code by section 5 of Act VII of 18M 
declaring that where a suit is instituted in British Indian Courts on the 
basis of the foreign judgment, that Court- is not precluded frog] enquiring 
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Government revenue. — Reference under ihe Court Fees Act, 1870, section 
5; 16 A. 493. 

A claim for pre-emption of an indigo factory must bo valued according 
to the value of the buildings constituting the factory, and not according 
to the value of the site. The term “ land ” in the Court Fees Act does 
not include buildings. — Dur^a Singh v. Bisheshar Dayal, 24 A. 218. 

(o) In Suits for Partition : Valuation, — In a suit for partition, the 
value of the entire estate sought to be partitioned, and not the value of 
the plaintiS’s share of the property, determines the jurisdiction.— Biro; 
Mohini v. Chintamoni, 3 0. L. J. 197; Bhagwat Sahai v. Pashupati Nath, 
8 C. L. J. 257 (8 O. 757 aud 17 C. 680, explained); Dalglish v. Barndhary, 
4 C. L. J. 609. See also, Lakshman v. Babaji, 8 B. 81; Krishnasam v. 
Kanakasabai, 14 M. 183; Narayanan v. Naroi/anau, 15 M. 69; CnaKW* 
pom Asari v. Narasingha Rau, 19 M. 56, and Hikmat AH v. IFafiunniMo, 
12 A. 506; MoU Bai v. Hart Das, 22 B. 315: Dinesh Chandra 
tnayi, 1 C. W. N. 136; Wajihuddin v. Waliullah, 24 A. 881; and Sheo 
Singh v. Baldeo Snigh, 25 A. 277. But see Vydianath v. Suferotnonya, 
8 M. 235. Followed in Nagamma v. Subra, 11 U. 197; distinguished »n 
Ramayya v. Subrarayudu, 13 JI. 25. See also Boidya Nath v. Makhan 
Lai, 17 C. 680 (8 C. 757; 11 0. L. B. 95, followed) and Dagdu v. Toiaram, 
33 B. 658. 

In a suit by the member of a joint Hindu family for partition and 
delive^ of possession of his share, the value of the suit for the purpose o 
jurisdiction is the amount at which the plaintiff values his share. 
Ooundan v. Kumaravelu, 20 M. 289. 

In a partition suit, the value of the suit is the difference between 
value after partition of the plaintiff's share which he requires to P®, * 
tioned and the value of the same share not partitioned. — Kirtee Chun 
V. Anath Nath, 13 C. L. R. 253. 

GourUfees where ihe only prayer is for partition. — ^In a suit for parti 
tion where the only relief prayed for is partition, the Court-fee 
Rs. 10 is BuflScient. — Mohendra Chandra v. Ashutosh, 20 C. 76-. f ^ 
ed in Bidhata Roy v. Ram Charitra, 6 C. L. J. 651: 12 C. W. ' 
Tarachand v. Afzal, 34 A. 184. Sec, however, Valvan Ganesh « 

Ckintaman, 18 B, 209, and Wall VUah v. Durga Prasad, 28 A. o-iu. 

A. L. J. 181. Where the possession is not proved, the full Court-fee m 
be paid; Rangamani v. Jogendra, 0 C. It. J. 128. 

(d) In Suits for Accounts, Administration and Dissolution 
ship.— When the plamtiS fixes a certain sum as the amount of j 

approximately, and prays that the amount of his claim may be 
in the course of the suit, the amount found by the Court to bo due to 
must be regarded as the yalue of the original suit for the ^ 

determining the forum of appeal. — Gulab Khan v. Abdul qr/ 

865: 8 C. W. N. 233. See also lijatulla v. Chandra Mohan, 34 0. ' 

F. B.: 6 0. L. J. 255: 11 C. W. K. 1183. 

By section 7, Clause (/) of the Court Fees Act, VII of |ygg 
plaintiff in a suit for accounts, must state the amount at which he v 
the relief sought; but he is free to fix it as he thinks proper, subject to 
provisions of section 11, which preclude the execution of the ^cre 
case it exceeds such value until the execution-fee has been paid. — 

Y. Dayahhai, 0 B. 22. Followed in Khatija v. Sheikh Adam, 39 B. 5 
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enforceaWo in British CouH or not. It i« not open to the Court to f^mnt 
execution where It finds that n rnlld ohjection to the decree has been 
made out. VecfdTaghnva v. Muga Scii, BO M. 2t F. B. : H M. B. T. 00; 
(1913) M. W. N, 005: 20 I. C. 701; 27 M. L. J. f>35. 

The judgment of tho Bnrrxln Court ngninst one partner (the first 
defendant) is no bar to n fresh auit ngninst the other partners on the f.amo 
cause of action. — Lol.'«nii<linnI.ar v. riihuram, 21 B. 77. 

The foreign judgment constitutes no foundation for on action. If the 
judgment on which the action is brouglit is not judgment for nn oscertained 
sum of money . — SvxUh v. Ccrlfto, 22 M. 382. 

An order under a. 12 of tho Arbitration Act (52 and 63 Viet., c. 49) 
enforcing nn award made in England is not such a judgment that n suit 
in a Court in this country can bo instituted on it na on n foreign judgment. 
But on the facts ns stated above, tho Court was nt liberty to make the 
decree it did, on tho footing timt the suit was ono based on tho award 
and not on the order made under 8. 12 of tho Arhlfmtion Acti — Deep 
Narain Singh v. Dietcrt, 31 C. 274. 

A obtained a decree ogainst B ond C in Ceylon, and having obtained 
part satisfaction b^ sale of properly in Ceylon, brought a suit for balance 
upon the foreign judgment in British India against B, C, D, E, F and O, 
alleging that nil were members in ono firm. Held, that tho suit would 
not lie against D, E, F and G, upon tho foreign judgment; Lahthmanan 
V. Karuppan, 0 M. 273. 

A suit upon a foreign judgment is not cognizable by a Court of Small 
Causes . — Anakatlil Narayana v. Kocheri Ptlo, 0 Jf. 191. (0 B. 292, 
referred to). 

A. forei^er who does not personally reside within tho local limits of 
the jurisdiction of any Court in British India, and who carries on business 
ra British India can be sued when cause of action arose in foreign country, 
Annamolai Chetiy v. il/oruffcso, 26 M. 644 P. C. : 7 C. W. N. 754. 
Followed in Tadepalli^ Cubba Jiao v. Mir Gulam, 29 M. 69, where it has 
been held that a British Indian Court has jurisdiction to entertain a suit, 
li the cause of action has arisen within tho local limits, though tho defend- 
ont does^ not reside within such limits, but is a foreigner, domiciled and 
residing in a protected Indian State. Considered in Sreenivasa v. Venkofa 
Varada, 29 M. 239: 16 M. L. J. 238. 

It is only suits on foregin judgments that the question of the effect 
of those judgments can properly arise. A foreign judgment as such has 
no force in British India. Certain claimants of the estate of n deceased 
person, which was situated partly in tho Bareilly district and partly in 
the state of Rampur, sued in Bareilly to recover the portion situated there, 
and obtained a decree. Other claiments filed a similar suit in Rampur 
m respect of the portion situated there. Held, on suit by the plaintiffs 
m the Bareilly Court for a declaration that the judgment of that Court 
operated as tcb judicata in respect of the suit in Rampur and for an injunc- 
tion restraining further proceedings in the Rampur Court, 'that neither 
relief could be granted; Afagbul Faiim v. Amir Hasan Khan, 37 A. 1: 
12 A. L. J. 1074 (confirmed on Appeal by the P. C. in 20 0. W. N. 
1213; 84 I. C. 710 P. C.). 

Onus of Proving Want of Jorlsdictlon. — In a suit upon cx parte judg- 
ment of a foreign Court, the onus of proving want of J. ' 
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(g) In Declaratory and Injunction Suits ; Valuation— Court-fee.— In a 
suit to declare title to four paid offices in a temple it was found that the 
fourth office carried with it the right to the other three. Held, that the 
value of all the four offices must be taken for the purposes of Jurisdiction. 
■ — Sundra v. Subba, 10 M. 371. 

Vor the purposes of jurisdiction, the value of a suit for a mere declara- 
tory decree must be taken to be what it would be if the suit were one 
for possession of the property regarding which the plaintiff seeks to have 
his title declared. — Ganapati v. Chaihu, 12 M. 223. Followed in Ibrayan 
Kunhi V. Komamutti Koya, 15 M. 601. 

A suit for declaration and injunction is a suit in which a consequential 
relief is prayed. An injunction is in the nature of consequential relief. 
In a suit of the above nature full Court-fee is to be paid. — Sato* 
V, Noiju Kucr, 11 C. \V. H. 705: 6 C. L. J. 427; see also, Rajfcriahna v. 
Bepin, 16 C. L. J. 194: 40 C. 245; 17 C. W. N. 591, and Harihar v. Shyam 
Lai, 40 C. 615; Jageehra v. Durga Prasad, 36 A. 500: 12 A. 
and Arunachalam v. RangasivaniT/ 38 M. 922 F. B.: 28 M. D. J. Ho- 
17 M. L. T. 154: (1915) M. W. N. 118: 28 I. C. 79, and Fulkuman x. 
Qkansyam, 31 C. 511. Reversed in 35 C. 202 : 12 C. W. K. 169. P. C., m 
which it has been held that a Court-fee of Bs. 10 is sufficient. 


In a suit for declaratory decree only, without consequential rehef, 

a Court-fee of Hs. 10 is suffixent. — Gobmd Nath v. Qajraj Mail, 13 A. Jo • 
See also Sagaji Rao v, SmtJi, 20 B. 736. ' 


A suit by a third person under clause (3) of s. 194, Beng^ Tens J 
Act, 18 not a title suit, and need not be stamped as such. Buch a sui 
in the nature of a suit for injunction, or else a declaratory suit. — Jagaaam 
V. Protab Qhose, 14 C. 537. 


When reversioners sue to have declared invalid as aga^®^ ^ 
alienations made by a Hindu widow, a Court-fee of Bs. 10 p.« j y, 

in respect of each of the alienations in question. — Cairo Chilay<i ritw 
Pannathal, 18 M. 459 (16 A. 308, F. B., approved). 

Suit by heir-presumptive against a life-tenant to restrain 
Claim for injunction, for declaration of title and for 
receiver — Court-fee payable in such a suit. — Monmatha Nath ^ 
Moni, 27 A. 406, p. 410. 

In a declaratory suit under Or. XXI, r. 63, the property 
must be regarded as the subject-matter of the suit and the value o 
suit must bo the value of the property attached.— Dwarfcfl Das v- 
Prasad, 17 A. 06. See, MoU Singh v, KaunsiUa, 16 A. 308, a° jl, 
Nath V. Gajraj Maii, 13 A. 389 and Naravana v. Auyasawamy. 

W, N. 910. 


In a suit for possession by declaration of title and also for 
and'' damages, the Court must accept the value of the relief .{s,jic- 

plaint for the purposes of Court-fees as well as for -the purpose' - 
tion.— Hari Sanhar v, Kah’ Kumar, 32 C. 734: 9 C. W. N. 690; 
v. Chelasani, 24 M. L. J. 233: F. B.: 13 M. L. T. 128; 18 I- “J. ^ 
Followed in Vachani v. Fachani. 33 B. 307. But the plaintiff s valuav 
should not be arbitrary, Mohendra v. Dinabadku, 19 0. L. J- t» B* 
4K V. HUffsala, 24 I. 0. 816. But sce Barru v. Labhmatt, S3 
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COMMENTARY. 

This section corresponds with Explnnntion VI to Section 13 of the C. P. 
Code, of 1882, with some modificntions nnd it declnrcs tlmt where n foreign 
judgment is relied on, the pro<lnction of the judgment duly outhcnlicatcd 
is presumptiro evidence tlmt the Court which pronounced it hnd jurisdic- 
tion, unless the contrary appears on the record; hut such presumption 
may bo removed by proving want of jurisdiction. This section is to bo 
read with ss. 79 nnd 80 of the Indian Evidence Act, which relate to the 
presumption ns to certified copies of foreign judicial records. 

It should be noted hero that the words '* shall presume " used in 
this section, give no option to the Court, nnd it is bound to presume thnt 
tbo judgment was pronounced by a Court of competent jurisdiction, until 
evidence is given to disprove it, nnd the party who disputes the jurisdic- 
tion must produce such evidence. (See the definition of the words ‘'shall 
presume ” in s. 3 of tho Indian Evidence Act}. Thus in a suit upon a 
foreign judgment in British India, tho defendant, if he disputes tho juris- 
diction of the foreign Court, must prove that fact. This section has 
thrown the onus upon the defendant, but that ivns not tho case under 
tbo old section. See Udhe Singh v. Ptiron Chand, 165 P. W. R. (1909): 
41 P. L. R. 1910. 

The Following Cases were Decided under the Old Code. — There is u 
distinction between a case in which a defendant puts forwmrd a foreign 
judgment as a bar to a suit and a case in which a plaintiff seeks to enforce 
a foreign judgment. In the former, it may fairly bo supposed that the 
party submitted to tho jurisdiction of tho Court.— E. Chiiitien v. P, J. 
Delanny, 26 C. 931; 3 C. W. N. 614. 

The production of an authenticated copy of a judgment of a foreign 
Court is presumptive evidence that the Court which made the judgment 
was a Court of competent jurisdiction . — Bababhat v. Narharbhat, 13 B. 
224. See also Kastim v. lauf, 29 C. 509; 6 C. W. N. 829. 

In a suit based upon foreign judgment to recover money due for board, 
lodging, and tuition, the plaintiff cannot recover more than what appears on 
the face of the j'udgment, and when such judgment is silent as to interest, 
he cannot make the defendant liable for interest on the amount of the 
English judgment. — Syed Moorim Hossein v. Rap/urf Robinson, 28 C. 641; 
5 C. W. N. 741. (22 C, 222, P. C., referred to.) 

Onus of Proving Plea of Want of Jurisdiction In Suits on Foreign 
Judgment.^ — ^Whexe a suit is brought on a foreign judgment, every pre- 
sumption is made in favour of such judgment, and therefore the onus is 
on the defendants to prove thnt they lind not submitted to the jurisdiction 
of the Foreign Court; Ramanaffean Chetty v. Lakshmanan Chetty, 24 M. 
L. T. 244: 40 I. C. 202. 


PLACE OF SUING. 


Court in which 
•uiu to be intliluted. 


15. Every suit shall be instituted in the 
Court of the lowest grade competent to try it. 
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(l) In Suits to Enforce Registration. — A suit for registration of doci 
ment does not fall for purposes of Court-fees within s. 7, cl, (4) of th 
Court Fees Act, but under art. 17 (6) of 6ch. II of the Act. It is a su 
in which it is not possible to estimate at money value the subject mattf 
in .dispute . — Ramu Aiyar v. Sankara Aiyar, 31 M. 69 (8 0. 515^ 12 JJ 

L. J. 88; 13 jr. 56, followed). In a suit to enforce registration, whe 
two documents are executed by one and the same person, and they creat 
the same interest in the same property standing to each other in th 
relation of an operative and a superseded document, the value of the sui 
for purpose of jurisdiction is the value of the interest intended to b 
created by the operative document . — Ramakrishnamma v. Bagamma, I 

M. 56. 

(m) In Suits to Remove Trustees or Managers. — In a suit, unde 
Act XX of 1803, to remove the managers of an endowment from office 
the subject-matter was held to be one, which did admit of valuation ani 
the Court-fee payable was Bs. 10 — Veerasami Pillay v. Chokappa, 11 M 
148 and 149-note. See however, Muhammad Sirajul Hug v. Imamuddin 
1 A. 104. 


A prayer in a plaint that the plaintiffs themselves may be appointed a: 
trustees, is not a prayer for possession requiring to be stamped at tn( 
value of the trust property . — Thakuri v. Brahma Narain, 19 A. 
also Muhammad Strajul Hug v. Imamuddin, 19 A. 104, and Oirdhan he 
V. Ram Lai, 21 A. 200. 


(n) In Suits Between Landlord and Tenant. — ^In a suit to eiect 
defendant as being a tenant at will, the Court-fee upon the 
memorandum of appeal is annas 8 under Sch. 'H, Cl. (5) of Act VU 
1870 , — Nurjhan v. Marfan Mundal, 11 C. L. R. 91. ^ 

A suit to eject a tenant at fixed rates is a suit for possession 
land and the valuation of such suit for the purposes of Court-fees au 
jurisdiction is the value of the subject-matter of the suit, that is 
of the tenant’s right, not of the land itself nor of merely one 
Ram Raj Teioari v. Girnandan, 15 A. 63. Followed in Ram Eap® * 
Baldeo, 19 C. L. J. 418; Nandan v. Debidin, 12 A. L. J. 933; Balastdnan 
tarn V. Perumal, 27 M. L. J. 475. ' 

In a suit for possession of an occupancy-holding brought by the 
against the landlord as well as the person whom the landlord has m 
into the land, the Court-fee payable on the plaint must be conyju* . 

the market value of the property . — Furzund Alt v. Mohanth Lai * 

82 C. 263. 


(o) In Reference under the Land Acquisition Act. — Court-fee pay 
on a memorandum of appeal from an order of reference under me 
Acquisition Act is that prescribed by Art. 11 of the Second 
the Court-fees Act . — Harrieh Chandra v. Bhobo Tarim, 8 0. W. F. p-* ■ 


Suits Embracing Two or More Distinct Subjects. — ^Alternative cl 
forming different matters which could have been made the 
separate suits are “ distinct subjects ” within the meaning of s- 
Court Fees Act, VII of 1870 . — Neelakandhan v. Anatha Krishna, o 
61: 16 M. L. J, 462; Hushmatunnissa v. Abdul Karim, 29 A. 

J. 127; zee also 9 A. 252 and 18 M. 459; Shidappa v. Rachappa, 36 B. o-'” 
14 Bom. L. R. 767. / ■ 
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of them must bo instituted in the Munsif’s Co\iri,-~^Sta»hooVah Khan x. 
liatn Lai, 0 C 6. 

Court of the Lowest Grade.— We have in British Indin n number 
of Courte ot diflorcnl pmdes for tho IriM of civil euitn. In cnch of the 
ton-ns of Calcutta, Patna, Allahabad, Bombay, Madras, Lahore and 
Rangoon, we have a High Court established by a Royal Charter. Besides 
these High Courts, we have In the different provinces of India, other 
Courts constituted by Acts of the Govcmor-Geneml of India in Council. 
The provisions prescribing the pecuniary jurisdiction of different grades of 
Civil Courts of different provinces arc to bo found in tho Civil Courts Acts 
of each provinco. See the following Acts: — (1) Tho Bengal, N. W. p. 
and Assam Civil Courts Act XII of 1987; (2) Bombay Civil Courts Act 
XIV of 3BD9; (S) Madras Civil Courts Act III of 1873; (-J) Central Pro* 
vinces Civil Courts Act XVI of 1635; (5) Oudh Civil Courts Act XIII of 
1879; (6) Punjab Civil Courts Act XVIII of 18^; (7) Burma Civil Courts 
Act VI of 1900; (8) Jhansi Civil Courts Act XVIII of 1607. 

The High Courts in tho eierciso of their ordinary original civil jurisdic- 
tion are competent to try all suits of any value except suits falling within 
the jurisdiction of the Presidency Small Cause Courts of which tho valuo 
does not exceed Rs. 100. — ^Tho pecuniary jurisdiction of tho three Presi- 
dency Bmall Cause Courts in Calcutta, Bombay and Madras is limited 
to suits of which tho value does not exceed Rs. 2,000. 

In all the different provinces there are, generally, throe grades of Civil 
^nrts, vis., (1) District Judge's Court; (2) Subordinate Judge’s Court; 
W Munsif’s Court. The jurisdiction of District Judges and Subordinate 
/ •' . • any value; and tho jurisdiction of Munaifa 

® ‘ ■* ■ y extends to original suits of the value of 

, ecially empowered to try suits up to the 
value of Rs. 2,000. In the Madras Presidency, the jurisdiction of District 
Munsifs extends to all original suits up to the value of Rs. 2,600. In the 
Bombay Presidency there are no Munsifs, but Ist and 2nd. class Sub- 
ordinate Judges and the jurisdictiou of tho latter extends to all original 
suits up to the vlaue of Rs. 5,000. Although tho District Judge and the 
Subordinate Judge have concurrent jurisdiction to try all original suits of 
^'mich the pecuniary value exceed the jurisdiction of a MudbI!, the Sub* 
ordinate Judge's Court is of inferior grade. All original suits of any value 
exceeding the jurisdiction of the Munsif, are by the provisions of this 
section, instituted in the Court of the Subordinate Judge. 

It will be seen from the above that in a Presidency Toivn both the 
High Court and the Presidency Small Cause Court arc competent to try 
^ Suit for damages for libel suit valued at Rs. 800. But under this section, 
the suit must be instituted in the Court of the Presidency Smi^l Cause 
Court because it is, of the two, the ** Court of the lowest grade " 8iml* 
™ly, though both a subordinalo Judge and a Munsif have jurisdiction to 
by a suit for money due on a Pro-Note valued at Rs. 800, it is the Munsif’s 
Court that is competent to try the suit being, of the two, tho " Court 
of lowest grade." The suit should therefore be instituted in the Court 
of the Munsif under this section. 

/The term ** Court of the lowest grade * in this section refers only to 
Courts to which the 0. P. Code is applicable, and consequently S, C. Courts 
have concurrent jurisdietion with the Courts of Village Munsifs to hear 
«uit8 wMch are cognizable by the latter. — Mir Khan v. Kadarta, 18 M. 145. 
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to' (/) are to bo instituted in the Court x^dthin the local limits of T?liosd 
jurisdiction the property is situate. The general rule embodied in this 
section is that immoveable property is exclusively subject to the lavs and 
jurisdiction of the Courts within the local limits of whose jurisdiction it is 
situate. 

S. 16 does not preclude all Courts other than the Court within whose 
local jurisdiction certain immoveable property is situated from trying any 
question relating to title to that property where it is merely incidental 
to the reliefs which the plaintiff seeks by his suit; Somdagar Nabhalcan v. 
Muhamviad Hussain, 10 I. C. 267: 9 M. L. T. 372. 

Sections 16 and 17 are not confined to suits involving only immoveable 
property, but they apply equally to suits for immoveable property as well 
as moveable’ property, provided that the immoveable property is situate 
wholly or in part wdihin the local jurisdiction of the Court. — Shiv Ham v. 
Prahlad Rai, 27 P. L. R. 308: 96 I. C. 691: A. I. R. 1926 Lah. 503. 

High Courts. — ^This section and sections 17 and 20 do not 
Chartered High Courts in the exercise of their original civil jurismction; 
see section 120. The High Courts are governed by clause 12 of the Letters 
Patent, under the provisions of which they have jurisdiction to entcrtWD 
suits for land, whether the land is situated, wholly or in part only 
the local limits of their ordinary civil jurisdiction, the leave of the Coun 
having been first obtained in the latter case. 

Snbjeot to the Pecnnlary or Other Limitations. — This expression has 
reference to sections 9 and 15; the former prescribes that Civil 
shall have jurisdiction to try all suits of civil nature, and the latter pr ' 
cribes that all civil suits shall be instituted in the Court of the lo^ 
grade competent to try. 

Immoveable Property. — The term property means an actual physicri 
object and does not include mere rights relating to physical objectB. 
Matadin v. Kazim Hossein, 13 A. 432, P. B. 

" Immoveable property ” shall include land, benefits to arise 
land, and things attached to the earth or permanently fastened ..gf 

attached to the earth. General Glauses Act (X of 1897), section 3, c 
(25). 

Trees standing on land are immoveable property. — Sakharatn v. 
ram, 10 B. 207; see also KrishnaTao v. Babaji, 24 B. 31. 

Standing timber is immoveable property. — Vmed Ram v, Daulat 
6 A. 564; Abdullah v. Asraf All, 7 C. L. J. 152, 

** Immoveable property ” includes benefits to arise out 
cl. 25, General Clauses Act); hence rent that is to accrue due is in' . 
able property, but rent that has already accrued due is moveable P^P 
because it is a benefit that has arisen out of land. 

A hat is a benefit arising out of land and, therefore, 
definition of immoveable property as given in section 2, clause (5) ® 
General Clauses Act (I of 1867). — Stirendra Narain v. Bhai Lai, 22 U. 

See however, Furtur Rahman v. Krishna Prasad, 29 C. 614. ^ * jjjO 
a fair is not an immoveable property within the meaning of s. 4 c ^ 
Road Cess Act. — Secretary of State v. Karuna Kant, 85 0. 82, -t* 
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xnent it may give will be void. The Court of the Munsif is not competent 
'to make a docreo in a suit for accounts valued at less than Ra. 1,000, for an 
amount in excess of Its. 1,000, whlcb is the pecuniary limit of its jurisdic- 
tion: G^ofep Singh v, Indra Kumar, 0 C. L. J. 807: 18 0. W. N. 403. But 
see Itamesu'ar v. Dibe, 21 C. 550 which has boon explained and distin- 
guished in the above case. See also Panchuram v, Kfrtoo, 40 C, 50. (21 
C. 550, follotced.) 

Section 0 of the present Code now evprcssly provides that nothing in 
this code gives any Court jurisdiction over suits the amount or value of the 
subject matter of which exceeds the pecuniary limits of its ordinary juris- 
diction: Bee notes under e. 0. 

Effect of Instituting a Suit In a Court of Higher Grade Where It 
Ought to have been Instituted In a Court of Lower Grade.— If m such a 
case the Court of the higher grade (say Suhordinnfo Judge's Court), instead 
of returning the plaint to the plaintiff for presentation to the Court of the 
lower grade (say JfuDsif’s Court), tries the suit inspite of objections taken 
by the defendant and passes a decree, the decree would not be a nullity, 
because it is a mere irregularity under s. 09 and not o case of want of 
jurisdiction— the Subordinate Judge's Court having jurisdiction to try the 
Buit.^ A Subordinate Judge is not precluded by the provisions of this 
section from trying a suit ^Wthin the jurisdiction of the Munsif’s Court, 
^e error in instituting a suit in a Subordinate Judge’s Court rather than 
in that of the Munsif’s, is not an error which affects the jurisdiction of the 
former Court. But, if a case cognizable only by a Sub-Judge is instituted 
in a Court of a Ifunsif, it is a case of want of jurisdiction; .Ifafra Afondal 
V. Hari Jlfohon, 17 C. 155; Nidhi Lot v. Maxhar Hutain, 7 A. 230; Sur- 
yanarayana v. Bullayya, 62 M. L. J. 823: 25 M. L. W. 867: A. I. R. 
1927 Mad. 568. When a suit, which should have been instituted in the 
Bub-Judge’s Court, is instituted in the District Court, the District Judge 
has jurisdiction to try it; Augustine v. Medlycoit, 15 M. 241, p. 240. 

Transfer of Pending Suit Once Instituted In Court Competent to Try 
It, If Proper. — S. 15 of the C. P. Code requires every suit to be instituted 
in the Court of the lowest grade competent to try it. Once fbo institution 
takes place in accordance with this provision tho operation of the section 
IS exhausted. The section gives no authority to transfer a pending suit, 
merely because in the course of tho trial it is found that plaintiff is entitled 
only to a part of the claim which would have been cognizable by a lower 
Court; Sheikh Nur Khan v. Shaikh Rahim, 54 I. 0. 655. 

Jurisdiction In Execution and Claim Cases. — ^In execution of a money- 
decKe for Rs. 1,317-4-0, a certain immoveable property was attached to 
which a person preferred a claim, alleging that he had a mortgage lien on 
the property for Rs. 10,868, and that it might be sold subject to his Hen and 
possession as mortgagee. Held, that the Sub -Judge had jurisdiction to try 
the case. — Puraftotam v. Dhondu. Amrit, 6 B 582. 

The plaintiffs obtained a decree in the Court of second class Sub- Judge 
for a sura less than Bs. 5,000, which with accumulations of interest, subse- 
quently exceeded Rs 5,000. The plaintiff applied for execution which was 
rejected by the Bub-Judge on the ground of want of junsdiction. Held 
that the mere circumstance that the amount actually due by process of 
accumulation exceeded Rs. 6,000. could not oust bim from tho jurisdic- 
tion he hitherto had over the suit. — Sliamrop Pandaji v. NHoji Ramaji, 
10 B. 200. 
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By a deed of endowment, certain fands were given to idols named 
therein and the plaintiffs and the defendants were appointed shehalis. 
in a suit by some of the trustees against their co'trustces for a declaration 
that the plaintiffs wore entitled to bo shebaits jointly ^vnth the defendants, 
for a settlement of a scheme for the performance of the worship, for an 
Injunotion to restrain the defendants from interfering with the property, 
for an account, held that the suit W'as not a suit for land or other immove* 
able property, — Juggodumba v, Puddomoney, 15 B. L. R. 818. 

Clause (a) — Suits for Recovery of Immoveable Property With or 
Without Rent or profits. — This clause refers to suits to recover possession 
of immoveable property where the title to that property is alleged by one 
side to be in him and by the other side to be in him. — Durgadat v. Jot 
Narain, 41 A. 613 : 17 A. L. J. 667 ; 60 I. C. 166. 

The insertion of the words “ with or without rent or profits ’’ h 
intended to remove any difficulty there may be where the defendant does 
not reside within the local limits of the Courts, within whose jurisdiction 
the property is situate. — See Report of the Select Committee, 

Clause (b) — Suits for Partition of Immoveable Property. — A suit for 
partition of land is a suit for land within the meaning of clause 12 of th® 
Letters Patent. — Padamani Dasi v. Jagadamba, 6 B. L. E. 134. Applied 
in Punchanun v. Shib Chunder, 14 0. 835. 

A plaintiff may maintain separate suits for partition of immoveable 
property where property is situate within the limits of different 'dlstric^ — 
SuHa Rau v. Rama Rao, 3 M. H. C. 376. See also Bolaram v. ncm 
Chandra, 22 B. 922. 


A suit for partition of family property, which consisted both of 
able and immoveable property, should be brought in the Court within the 
jurisdiction of which the immoveable property is aituate.— 

V. Afmaram, 4 B. 482. See also, Seehagiri Rau v. J2awo Rau, 19 Jl. oio 

Clause (c) — Suits for Foreclosure, Sale or Redemption of a Mcrf' 
^ foreclosure or sale of immoveable property is one to obt^° 

“ relief respecting immoveable property *’ within the meaning of thi 
section.— Michael v. Ameena Bibi, 9 C. 733: 13 C. L. R. 161. 


A suit for foreclosure is a suit for land. — Blaquiere v. Bamdhone, 
Bourke, O C 319. See also, Bibee Jaun v. Mahommed Haide, 1 
Jur, (N. S ) 40. But sea Sorabji Cursetji v. Rattonji, 22 B. 701. 

A suit for the enforcement of the mortgage lien and for a decree that 
the money due, be realized from the property, is a suit for loamovefl 
property and must be brought in the Court within the jurisdiction of whiwi 
the property is situated.— Ram Lall v. Chittro Goomeree, 15 W. B- 
Ahmedee Begum v Dahee Persaud, 18 W. R. 287; Mahomed 

Leslie v. Land Mortgage Banh, 18 . " 

269: 9 B. L. R. 171. Followed in Lalum Lakshimkantham v. Kn«« 
tawamt, 27 M. 157; Gudri Lai v. Jagannath, 8 A. 117, and 
Vaghop, 17 B. 570. But see Venkoba v. Rambhaji. 9 B. 12. and Soroop 
Curaetji v. Rattonji, 22 B. 701. 


A suit which prays for any relief with reference to any 
moveable property is a suit for land. A suit for maintenance in '5* 
plaintiff prays that the amount may be charged on speeifio land is a * 
for land; Suridara Bai v. Titumai, 33 M, 131. 
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Jarisdictlon Cannot bo Conferred by Consent of Parlies or by Their 
Waiver. — Where n Court Iins no jurisdiction, no consent of parties enn 
give It jurisdiction . — Aukhil Chundcr v. J/oIiiny Jt/ohun, 6 C. 400; Oonrm- 
ment o/ Bombay v. Banmal Stnyjt, 0 B. 242; Babaji v. Lalsihmtbut, 0 B. 
2b-ii^Iaha Praaad v. liamani Mohan, 42 C. 110. 

When o Judge has no inherent jurisdictha o\cr the Mihj^ct-mnlhjr 
of a suit, the parties connot by their mutual consmt convert it into n 
proper judicial process . — Ledgard v. BuH, 0 A. 101 fl’. C.) Followed in 
Jlfmolcafu’ Ncn'dtt v’. Subramonya, 11 M. 20 P. 0. (Beferred to in Ham 
Narain v. i’armcau'flr Naratn, 25 C. 09). See also, /!f,Icmflrjnf«»a v. 
Mahomed Hatem, 81 C. 840 ; 8 C. W. N. 705; Naro v. Anpumabai, 11 B. 
ICO; Sanl^umarit v. Bcaran. 13 hi. 211; Rciva v. Bam Ktthan, 14 C. 25 
P. C. 

If 8 Court has no jurisdiction over the subject matter of the litigation, 
its judgment and orders, liowcvor precisely certain and technically correct, 

■ ate mere nullities, and not only voidable; they arc void and have no effect 
cither as estoppel or otherwiso, and may not only be set aside by the Court 
in which they are rendered, but bo declared void by every Court in which 
they may be presented. These principles apply not only to original Courts, 
but also to Courts of appeal. Jurisdiction cannot bo conferred upon a Court 
of appeal by consent of parties, and any waiver on their part cannot make 
up for the lack or defect of jurisdiction; Itajlakahmi v. Katyagani, 38 C. 
639; Golap Singh v. Indra Kumar, 0 C. L. J. 387; 18 0. W. N. 403. 

The consent of parties to a litigation cannot confer on a Court, jurisdic- 
tion which it does not possess. The agreement of parties cannot authorize 
a superior Court to revise a judgment of an inferior Court in any other 
mode of proceeding than that wiich the law proscribes . — Oolab Sao v. 
ChoudhuTi Madho Lai, 2 C. L. J. 884; 0 C. W. N. 956. See also 
Abdullah v. Aaraf AH, 7 C. B. J. 152. 

Where a Court has no inherent jurisdiotion over the subject-matter of a 
suit, parties cannot by their mutual consent give it jurisdiction. The more 
circumstance that the defendant did not renew the plea of want of jorisdio- 
tion in the Appellate Court, did not clothe that Court with a jurisdiction not 
given to it by law . — Ladli Begam v. Baje Rabia, 13 B. 650. 

As a rule, parties cannot by consent give jurisdiction where none 
exists. This rule applies only where the law confers no jurisdiction. It 
does not prevent parties from waiving inquiry by the Court as to facts 
necessary for the determination of question as to jurisdiction, where that 
question depends on facts to be ascertained; Jose Antonio v, Francisco 
Antonio, 33 B. 24 (22 C, 483, p. 486, referred to). 

^yhere the suit has bean instituted in the wrong Court, the defect ol 
jurisdiction is not cured by its transfer to the court in which it ought to 
have been brought. -—Pa neb oont Awasthi v. Ilahi Baksh, 4 A. 478. 

Where jurisdiction over subject-matter exists, requiring only to be in- 
voked in the right way, the party who has invited or allowed the Court to 
exercise it in a wrong way cannot afterw’ords challenge the legality of the 
proceedings due to his own invitation and negligence. But if there is no 
jurisdiction over the subject-matter, the acquiescence of the parties’ v. 
create it.— Ffs/tnu Sakharam v, Kriehnaralf M^lhur, 11 B. 153. 
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• A suii for the recovery of a certain amount on a promisBOty note, and 
also for a declaration to the effect that the decretal amount is a charge on 
a certain property mortgaged as collateral security for the payment of the 
debt secured by the promissory note, falls within the purview of sec. 16 
(a),—Jai Dev Singh v. Jai Singh (40 B. 837 folld.): 96 I. C. 762: A.'I. E. 
1926 Lah. 66. 

A suit for maintenance with a prayer that maintenance be made a 
charge on immoveable property, is a suit for right to or interest in immove- 
able property; Sitabhai v. LaJchmibai, 18 Bom. L. E. 67: 40 B. 337: 32 
I. 0. 985. 

A suit to recover payment of sums claimed by certain persons as here- 
ditary officers, and arising out of a grant by the Sovereign proprietor of the 
territory by which the possessors thereof were bound to contribute to the 
maintenance of such hereditary officers, is a suit for interest in immoveable 
property. — Becma Shunher v. Jamasjce, 5 V7. R. 121 (P. 0.); 12 M- I- 
23. 

Where a person claiming to hold land free of Government assessment 
was compelled by the Collector to pay the same, afterwards brought a 
suit to establish his right, held that the suit was one to recover an interest 
in immoveable property. — Bhujang Mahader v. Collecior of Befyauwt, U 
B. H. C. 1. 

A suit to recover possession of mango trees is a suit for possession uf 
an interest in immoveable property.- — Bapu v. Dhondi, 16 B. 353.^ 
also Tofail Ahmud v. Banee Madhuh, 24 W. R. 394; Seeni ChetUar v. 
Sanihanathan, 20 M. 68 (P. B.) and Sakharam Mulshet v. yishram, 

B. 207. 

Trees are not moveable properties, but fruits upon trees are 
properties.- — Nasir Khan v. Karamat Khan, 3 A. 168. Referred to 
Umed Bam v. Daulat Ram, 5 A. 664. 

A bond whereby the superstructure of a house exclusive of the laB<l 
beneath, is hypothecated, created an interest in immoveable property^ 
Narojano Pillay v. Ramasawmy , 8 M. H. 0. 100. 

A suit for declaration that a mortgage in favour of the 
invalid is to be instituted in the Court having territorial jurisdiction 
the area affected by the mortgage; Arunchellam v. Muthia, 23 M- 
679: (1914) M. W. N. 52: 17 I. C. 758. 

A suit for haluia or ay a is a claim in respect of a hale 
and forming the emoluments of an hereditary office amongst 11*° ^ 
and one in respect of immoveable, and not moveable or personal property- 
Appana v. Nagia, 6 B. 512. 

A suit for a rnolifcana allowance concerns the proprietary right iu 
A dispute concerning it may be regarded in the same light for the p^P, 
of jurisdiction aa a dispute concerning the proprietary right itself. 
med KarumutoUah v. Abdool Afajeed, 1 N. W. 205. 

A right to possession and management of a saranjam is an 
immoveable property. — Narayan Jaganath v. Vashdeh Vishnu, 15 B. 

A. suit brought against the owners of a mine adjacent to a 
belonging to plaintiffs, to restrain the defendants by injunction 
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Where a suit, owing to oTer-ratualion or undcr^rnluaHon, is brouchl 
in a CouH whoso gmdo is higher or lower than that of tho Court in which 
it should have been instituted if it Iiad been propcrljr valued, and a decree 
is passed, such a decree is not liable to be sol asido or reversed bj the 
appellate Court unless the objection ns to jurisdiction due to over-valua- 
tion or under-valuation was tahen by tbo defendant in the Court of first 
instance before tbc issues ncro framed or unless tho anpcllalo Court finds 
that such over- valuation or under-valuation has prcjuaiciaily nfTcctcd tho 
disposal of the suit on the merits. — S. 11 of f)ic Swifi raluafion Act, 
1687, and Shcodani v. Tulshi, 15 A. 078 (380); /iaman v. Sccif, of Stale, 
24 M. 427; Jote Antonio v. Francitco, 05 B. 21. Where, owing to under- 
valuation of a suit in tho Sub-Judge’s Court, the appeal from tbo decree 
in the suit is heard by a District Court instead of by n Iligb Court, the 
decree passed by the District Court being without jurisdiction, is a nullity. 
— Rajlahshmi v. Kaiyayani, 38 C. 039 (600-008): 12 I. C. 40-1. 

Where Satisfactory Valuation of Subject-matter of Suit not PossIbIc.>~ 
There are certain classes of suits of which the subject-matter is not 
capable of being estimated at a money value, e.g,, suits for restitution 
of conjugal rights, suits for public religious trust or public charities; suits 
brought under s. 77 of tho Indian Registration Act to enforce registration 
of a document, etc. Tho Court-fee in such suits is Rs. 15 ns provided by 
the Court Fee Act 1870, Sch. II. Art. 17, Cl. (ci). In eases whore the 
subject-matter of a suit is not capable of being estimated at a money 
value, section 9 of tho Suits Valuation Act VII of 1887 provides that such 
suits should be valued, for purposes of jurisdiction, according to Rules that 
the High Courts may frame under that section. Where no Rules liavo 
been framed by the High Courts as provided by s. 9, tho safest and most 
convenient course to follow would be to accept the plaintiff’s valuation as 
the true valuation, unless it appears that the plaintiff has purposely over- 
valued or under-valued his claim. In the latter case the Courts would 
decide what should be the proper value. — Zoir Utcitatn v. Khurshed Jan, 
28 A. 545; Jon Mohummad v. Jlfasftor Bibi, 34 C. 852. 

Improper Valuation and Its Effect. — Whether or not a suit has been 
properly valued, is a preliminary question which ought to be disposed of 
before the case goes to trial — Joytara Daaee v Mahomed Mobarucle, 8 G. 
975: 11 C. L. R, 399. 

The valuation of a suit must be talten from the statement in the plaint, 
and if, after going into the evidence it is found that a particular item is 
improperly claimed, tho Court has means of punishing the plaintiff by 
saddling him with costs; but the w'hola suit should not be dismissed for 
incorrect valuation. — Mohee Lall v. Khetarm, 26 W. R. 76. Followed in 
Hojnidurini««a Bibi v. Gopal Chandra, 24 C. 661 : 1 C. W. N, 556. 

The mere fact that a suit has been over-valued does not deprive the 
Court in which it is brought, of jurisdiction, if the over-valuation was^ bona 
fide and had not the effect of altering the appellate jurisdiction. — Rajendro 
Lall V. Sham a Chum, 6 0. 188 : 4 C. D. B- 417. 

Where it appears that the relief sought is under-valued, and tlmt the 
Court is not competent by reason of the real value, to try the suit, the suit 
should not bo dismissed, but the plaint should be returned for presentation 
to the proper Court. — Khogendro Rarain v. Goari Kant, 11 0.” L. R. yOO^ 
See also, Bhadeshu'ar v. Gouri Kant, 8 C. 834, apd Moshingan v. Mozari 
Sajad, 12 C. 271. 
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• Proviso. — This proviso is based upon the maxim “ Equity acts in 
personam^” that is, it regards its decrees as commands addressed to the 
defendant personally. Courts of Equity in England exercise jurisdiction in 
personam, and accordingly they entertain suit, relating to land, though 
situate outside their jurisdiction, if the person or the personal property 
of the defendant is within their jurisdiction. In other words, if the per- 
sonal obedience of the defendant can be enforced by attachment of his 
person or personal Iproperty, then a suit to obtain relief respecting, or for 
compensation for wTOng to immoveable property held fay or on behalf of 
the defendant may bo instituted either (1) in the Court within the, local 
limits of whose jurisdiction the property is situate, or (2) in the Court 
within the local limits of whose jurisdiction the defendant actually and 
voluntarily resides, or carries on business or works for gain. Thus the 
proviso gives option to the plaintiff to bring his suit of the nature described 
in it, in any of the two places mentioned therein. In the case of mofussil 
Courts, the power to make orders in personam in respect to suits of the 
kind mentioned in the proviso is governed by the limitations to jurisdiction 
imposed by this section, and in the case of High Courts by the limitations 
imposed by the Letters Patent. 

Suits for injunction, for specific performance of contracts for sale of 
land, etc., are the classes of suits contemplated by the proviso. An inji^c- 
tion is a personal remedy and does not run with the land. See, Safcartaf v. 
Bat Parvatibai, 26 B. 263 and 140; Jamseiji v. Hari Dayal, 32 B. 18L 

The proviso has no application to a case where the reh'ef is not ^ 
can be rendered to plaintiff by the personal obedience of the defendan , 
^runachella v. Muthia, 23 M. L. J. 679. 

The following cases will explain the meaning of the proviso : 

Suits for Which Relief can be Entirely Obtained Through Personal 
Obedience.— The plaintiff sued in the Court of the Recorder of 
recover damages for trespass on land situate outside the limits oi , 
original jurisdiction of the Recorder's Court, and for an i/7^the 

the parties resided within the jurisdiction of Recorder’s Court, Hein, 
plaintiff, having alleged that the laud was in his possession, . 

entitled to the benefit of the proviso to s. 16, 0. P. Code, 1882 and 
a suit for damages to land cannot be said to be a suit for '^hjch^rebei^^^^ 
be entirely obtained through the personal obe ' 

though it may be joined with a claim for an i 

20 G, 689. Referred to in Keshav v. Vinaya 
C. P. L. R. 48. 

A British Indian Court can entertain a suit to recover mesne 
of lands instituded outside British India against a defendant residing wii 
its jurisdiction. The proviso to s. 16 of the C. P. Code makes rt e* 
that although a wrong to immoveable property is alleged yet 
relief sought can be entirely obtained though the defendants' pers° j 
obedience the suit can be instituted either in the Court within the w 
limits of whose jurisdiction the defendant actually and woluntarily 
or carries on business or personally works for gain; Mahadeo « 
Sulitanhar v. Ramchandra Qovind, 23 Bom. L, R, 903. 

The proviso to this section requires not only that the relief 
entirely obtainable through the personal obedience of the defendaot, 
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In suits for redemption of inoripnpes, ttie mode in which the vnluo of 
the subject-matter should bo calculated for puprosc of jurisdiction pointed 
out. — Amanaih Degam v. Dhajan hal, 8 A. 438. 

The valuation of a suit for redemption for purposes of jurisdiction is 
the amount remaining due on the mortgage, or claimed on it by the 
mortgagee. — Dup Chand Khem Chand v. Jialtcanl A’aram, 11 B. 591. 
Followed in Aviirta Din v. Noru Bin, 13 B. 489, and in Dam Chandra 
Baba v. Janardhan, 14 B. 19. 

In a suit to redeem the hanom and to recover arrears of rent, held 
that for the purposes of determining the jurisdiction of tho Court of 
Appeal, the value of tho subject-matter of suit was tho aggregate value 
of the two heads of relief. — Konna Kar v. Karuna Kar, 10 M. 028. See 
also 14 M. 480. 

In a redemption suit against a mortgagee in possession, when tho mort- 
gagee has not paid rent which has been stipulated for, and tlic plaintiff 
asks for an account, in taking which the arrears of rents should be deducted 
from the mortgage nrnount. Held that tho Court-fee should bo computed 
according to the principal sum expressed to bo secured by tho mortgage. — 
Eacharan Patter v. Appu Patter, 19 M, 10. 

For the purpose of jurisdiction, tho subject-matter of a suit to estab- 
lish the validity of a charge upon property is, when tho property is in 
excess of the charge, the amount of tho charge; when the cnargo is in 
excess of the property, the value of tho property.— Kn’rfi now a Charyar 
V. Snaipajo, 4 M. 839, 

Section 7 (e) Cl. IX of tho Court-fees Act, applies only to " suits ” 
and not to appeals. In case of appeals in mortgage suits, Article I of 
Schedule I of the Act applies. The Court- fee in such cases is payable on 
the value of the subject-matter in dispute in the appeal and not on 
the subject matter in dispute in tho suit. — Deference under Court Feee 
Act, 29 M. 367; 16 SI. L. J. 287 (10 B. 41, dissented from), see also, 
Nepal Rai v. Debi Prasad, 27 A. 447 (13 A. 94, dissented front); and 
Jagatdhar Darain v. Drown, 83 C. 1133; 4 C. L J. 21, See also, Maha- 
deo V. OoraTih, 30 A. 547. 

(b) In Pre-emption Suits. — In pre-emption suit, the subject-matter is 
tbe right of pre-emption, the value of which, and not tho property itself, 
determines the question of jurisdiction under section 20, Act VI of 1871. — 
Na«n Singh v. Rash Dehary, 13 C. 255. 

Suit for pre-emption of tw'o villages out of a larger number conveyed 
by the same sale-deed. — The words " distinct subjects " in section 17 
of the Court Fees Act must bo taken to mean “ distinct cause of ac- 
tion.** — Durga Prasad v, Purander Singh, 27 A. 186. 

In a suit for pre-emption the valuation of the property sued for, is to 
bo calculated at tlio market-value for which it would sell, and not at ten 
times the value of the sudder jumma — Anjud Singh v. Depun Singh, 8 
B. L. R. Ap. 143; 14 W. R. 230-note; Nunhoo Singh v. Tofan Singh, 
14 W. R. 228. 

In B suit for pre-emption of separate plots of land not being a frac- 
tional share of a revenue-paying unit, tho Court-fee payable should bo 
paid on the markefc-vnlae of the land in suit and not ca five tjoes tbe 
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17 . Where a suit is to obtain relief respecting, or compen- 
sation for wrong to, immoveable propert*. 
ab?e“‘‘prop'’Brty"’t°tSl situate within tlie jurisdiction of different 
ate within jurisdic- Courts, tliG suit may bc instituted in anv 

Collrt»°^ different Court^witliin tliQ local Hmits of whose juris- 

diction any portion of the property is situate. 

Provided that, in respect of the value of the subject-matter 
of the suit, the entire claim is cognizable by such Court. [S. 19] 

COMMENTARY. 

Alterations in the Section. — This section corresponds with section 
19 of the G. P. Code of 1882. The changes introduced in this sectoio are th^ 
omission of the words ” within the limits of a single district but ” fro® 
the first para and the entire omission of the third para of s. 19 of the old 
Code. 

Scope and Object, — ^This section provides that where a suit is to 
obtain any kind of relief respecting immoveable property or compensation 
for wrong to such property which is situate within the local I^its of the 
jurisdiction of two or more Courts, either in the same or in diSerew 
districts, then the plaintiff is at liberty to institute his suit in any court 
within the local limits of whose jurisdiction any portion of such property 
is situate; Provided the value of the subject-matter of the suit is 
the cognizance of such Court. This section is intended for the benefit w 
the suitors and it gives option to them to institute their suits in any Court 
according to their convenience and its object is to prevent multiplicity y 
suits. — Harchandra v. Lai Bahadur^ 16 A. 359 and Balgonvind v- Gaja- 
lahhmi, 21 I. C. 438. The section gives jurisdiction to a Court to enter- 
tain a suit in respect of properties partly situated within its territona 
limits and partly out of it, when the same relief is sought in respset o 
the whole of it. — Maseyk v. Steel, 14 C. 661. 

Where a suit may be filed in more than one of several 
general principle of law that the plaintiff may select the forum in whicn 
bring the suit; Ratnagiri Pillai v. Vava Ravuthan, 19 Rf. 477. 

Property in Different Districts. — ^Where one property was situated w 
Bhagulpore, and the other property in Tirhoot, and no leave had been ^ 
ed to include the property in Bhagulpore, held, a decree in the Tirhoot Coi^ 
could have no eSect as against the property in Bhagulpore. — Bungsee 
V. Soodisi Lall, 7 C. 739 : 10 0. L. K, 263. See also Ram Ratan v. halt 
Prasad, 17 A. 483. The same principle applies to a suit to ® 
mortgage lien on properties situate in diSerent districts— Bolahee I/'*" ' 
Thahoor Pertam, 6 0. 921; 6 C. L. E. 370. 

A suit for possession of immoveable property is one for obtaining 
respecting that property. It can bo entertained by any Court within i 
local limits of whose jurisdiction any portion of the property is 
the entire claim is cognizable by such Court. But a suit relating to sev 
properties situate within the jurisdiction of different Courts and nase® . 
separate and distinct causes of action cannot be tried any where, jj 

for muUifariouBness, until it is confined to the property, claim to wnic 
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In a suit for account filed in n >run!iif’B Court, if it be found by the 
Commissioner, Oiat the piainlif! is cntilicd to a Jnreer aum, ^^hich exceeds 
the jurisdiction of the Munsif, still the Munsif lias jurisdiction to try. 
the suit . — Vdayan v. /Ippac/u' /?oirf/i an, S.'S M. •»n. Hut see, 
Qolap Singh v, Indra Coomar, 0 C. h. J. 007: 10 C. W. N. 403. 

In a suit for account and for balance that may be found duo, the 
approximate amount of the claim, as stated in the nlaint, must be taken 
to bo the value of the subject-matter of the suit for Inc purpose of jurisdic* 
tion . — Khuthal Chand v. Nagintfat, 12 B. 075, and Baliranfrac v. Blitmfl 
Shanhar, 18 B. 517. 

In a suit for an account the valuation entered in tho plaint for the 
purpose of fixinc Court-fees determmea the question of jurisdiction, tho 
valuation for both purposes being the same under s. 6 of Act VII of 1877. — 
Bhagvantrai Munshi v. Mehta, 18 B. 40. See also, Bai Amba v. Pran- 
jivandas, 10 B. 193. 

The mode of valuation of suits for account of partnership dealings 
after winding up and adjustment of accounts, pointed out . — Ibrahimji v, 
Benjanji 20 B. 265, and Dhani Barn v. BhagiTaih, 22 C. C02. 

As to Court -fee payable in an appeal from a preliminary decrco in a 
suit for dissolution of partnership, see Bhola v, Pariofam, 82 A. 517. 

As to Court-fee payable in a suit for administration and accounts, 
lee 24 I. C. 643*, 100 P. R. 1014. 

(e) In Suits for Arrears of Rent, — A suit for rccovcrj' of rent duo on n 
tenure for a sum not exceeding Rs. 1,000 is recognizable in a Munsif's 
^urt although a suit for recovery of possession of the tenure lies in Sub- 
Judge 8 Court, the capital value of tho tenure being Its. 4,500 . — Chotedhury 
Fazlur Bahim v. Dwarka Nath, 30 C. 453; 7 C. W, N. 402. See section 
144 of the B. T. Act of 1885. 

(f) In Suits for Mesne profits. — In a suit for possession and mesne 
profits, valued at sum below Rs. 5,000, and instituted in a Sub-Judge’s 
^urt when it is found that the whole amount actually due to plaintiff 
uona the defendant (exclusive of interest) is over Rs. 5,()00, an appeal lies 
to toe High Court.~/i;atuUa v. Chandra Mohan, 6 C. L. J. 255, P. B.; 
84 C. 954; 11 C. W. N. 1133 (31 C. 865: 8 C. W. N. 233, followed). 

a suit for possession and mesne-profits, the value of the original 
suit for the purposes of section 21 of Act XII of 1887 depends not merely 
npon the property sought to be recovered, but also upon C e value of 
the profits recoverable — ilfoJimi Mohan v. Safiah Chandra, 17 

Section 11 of the Court Fees Act applies to a claim for mesne-profits 
lor which an amount can be and has been claimed by the plaint, and in 
respect of which some fee has been actually paid . — Ran Krishna Bhikaji 
V. BWmabai, 15 B, 416. 

Ro additional stamp is required on account of the claim for future 
mesne profits.— Vithal Hari v. Gohind Vasuedeo, 17 B. 41. 

A memorandum of appeal from a decree for ejectment and mesno- 
profits is chargeable with Court-fees calculated both on the land and on the 
mesne-profits . — Brahmamyya v. Lakshninarasimha, 16 M. 310# • 
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Chum V. Bilash Ohunder, 18 C. 626. Distinguished in 22 C. 871 and 
referred to in Keshav v. Vinayak, 23 B, 22 p. 81 See also notes under 
8. 8B, post. 

Jurisdiction of the High Court In respect of Property Situate Partly 
Within, and Partly Outside, Its local limits. — ^The provisions of this 
section are not applicable to the High Court in the exercise of its original 
civil jurisdiction, see s. 120. The procedure of the High Court in such 
cases is laid down in clause 12 of the Letters Patent. 

18. (1) Where it is alleged to be uncertain within the local 

- , . . limits of the jurisdiction of which of two or 

tion“of more ' Courts any immoveable projperty is 

local limits of juris, situatc, any One of those Courts, may, if satisfi* 
ed that there is ground for the alleged uncer- 
tainty, record a statement to that effect and 
thereupon proceed to entertain and dispose of any suit relating 
to that property, and its decree in the suit shall have the same 
effect as if the property were situate within the local limits of its 
jurisdiction : 

Provided that the suit is one with respect to which the Court 
is competent as regards the nature and value of the suit to exer- 
cise jurisdiction. 

(2) Where a statement lias not been recorded under sub- 
section (1), and an objection is taken before an appellate or re- 
visional Court that a decree or order in a suit relating to such 
property was made by a Court not having jurisdiction where tne 
property is situate, the appellate or re visional Court shall not 
allow the objection unless in its opinion there was, at the time of 
the institution of the suit, no reasonable ground for uncertainty 
as to the Court having jurisdiction with respect thereto and 
has been a consequent failure of justice. [S. 16 A.J 

COMMENTARY. 

Alterations in the Section. — This section corresponds with s. 
of the C. P. Code of 1882. The changes introduced in this section W 
ttie substitution of the word ‘ where ’ for the word ‘ when ' in 
begmnmg; the substitution of the word ' unless” for the word * if 
the substitution of the word ‘ no ’ for the word ' any ' in the latter p®'' 
of clause (2); and also the addition of the words ‘ and there has bee^ 
^nsequent failure of justice ’ after the word ‘ thereto ’ in the 
Ihese words have been added with a view to prevent the taking of technic 
objections to jurisdiction; in other words, unless there has been a i 
quent failure of justice, technical objections as to lurisdietion should c 
be entertained. 

A suit for rent of a fishery is a suit for immoveablo property ^vithin 
tne meaning of this section. The condition required by this section 
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1913; 22 I. C. 503 F. B,; in P. B. 1010 where it hti* been held thflt the 
plaintiff had an uncontrolled discretion to value the relief, except in case# 
when wlcs have been framed by the High Court under s. 9 of the Suits 
Valuation Act. 

(h) In Suits to Set Aside Adoption. — A suit to act aside nn adoption 
is incapable of valuation, and it is competent to the plaintiff in such a 
suit to value the relief claimed; Prahtad v. Dwarhanath, 37 U. 600: 14 
C. W. N. 929. 

For the purpose of determining the jiirifidiction over a suit to set 
aside an adoption, the loss which would accrue to the adopted person, 
should the adoption bo declared invalid, is the measure of the value of 
the subject-matter of Iho suit . — Kahava Sanabhaga v. Latimirtarayan, 0 
M. 192. Dissented from in Sheodeni Ham v. TuUhi Ham, 15 A. 878, 
and held that the value of the subject-matter in dispute is the value put 
upon his plaint by the plaintiff. 

(I) In Salts for Restitution of CoDju(>al Rights. — A suit for restitution 
of conjugal rights is incapable of valuation, but the plaintiff can put his 
owm valuation. A money value, however, arbitrarj’ can bo placed on all 
suits. A Munsif can therefore tr}* such a suit, the value of which ns 
fixed by the plaintiff, is within his pecuniary’ jurisdiction. — Zoir Huiam 
Khan V. Khurshed Jan, 28 A. 545. F. B.; 8 A. L. J. 260. A. W. N. 
(1906), 99. (31 C. 849 ; 8 C. W. N. 705, dtstented from): eec also, Jan 
Mahomed v. Mesher Bibi, 34 C. 852: 11 C. W. N. 458: 5 C. L. J. 400. 
Followed in Josoda v. Chhotu, 34 B. 286. See also 14 C. W. N. 929. 

A suit for restitution of conjugal rights is not one to which any special 
money-value^ can be attached for the purpose of jurisdiction. — Gofam Rah- 
man v. Fatima Bibt, 18 C. 232. Followed in Mowla Newaz v. Sajidun- 
ntssa, 18 G. 270. Mode of computation of Court-fees in a suit for decla- 
ration of the validity of marriage and for possession of wife discussed. — 
AmiTul Hossein v. Khairunmssa, 28 C. 507. 

(j) In Suits for Removal of Karnavan. — A suit for the removal of n 
hamavan^ of a Malabar tarwad on the ground of misfeasance, is incapable 
of ^aluation, and falls under cl. 6, art. 17 Sch. II of the Court Fees Act. 
^1 of 1870. — Noranjoli Chirakal v. MarainjoU Chirakal, 4 M. 814, and 
Goumdan Nambiar v. Krishnan, 4 M. 146, and Kunhan v. Sankara, 14 
M. 78. See, however, Krishna v," Roman, 11 M. 266. 

(k) In Suits for Cancellation of an Instrument. — ^The value of the 
subject-matter of suit for the cancellation of a bond is to be determined 
With reference only to the principal amount, and not that amount together 
^th the interest payable thereon — Oolub Rat v. Mangli Lai, 6 A. 71. 

^oce also, Kali Charon v. Ajudhia, 2 A. 148. 

The amount of Court-fee payable in a suit to cancel an instrument 
affecting land; see Kanaran v. ^omappan, 14 M. 169; the amount of Court- 
fee payable in a suit for cancellation of an agreement to sell, see, Parathayi 
V. Sanicuniani, 15 M. 294; and the amount of Court-fee payable in a suit 
fcr declaring invalidity of a document; see Chingacham v, Chingacham, SO 
M. 18: 1 M. L. J. 412. 

In suits for cancellation and delivery of document, the Court cannot 
revise the valuation, but is bound to accept the plaintiff’s valuation.— 
Ohinnammal v. Modarja, 27 M. 480. 
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_ Other suits to be 20. Subjcct to tlic limitations aforesaid, 

findlnu^ w?de ^or c^cry suit sliall be instituted in a Court within 
cause of action arises. tliG local Hmits of whosc jurisdiction — 

(fl) the defendant, or each of the defendants w’here there 
are more than one, at the time of the commence- 
ment of the suit, actually and voluntarily resides, 
or carries on business, or personally works for 
gain : or 

(b) any of the defendants, where there are more than one, 

at the time of the commencement of the suit, 
actually and voluntarily resides, or carries on 
business or personally works for gain, provided 
' that in such case either the leave of the Court is 
given, or the defendants who do not reside, or carry 
on business, or personally work for gain, as afore- 
said, acquiesce in such institution : or 

(c) the cause of action, wdiolly’^ or in part, arises. 

Explanation /. — Where a person has a permanent dwelling 

at one place and also a temporary residence at another place, he 
shall be deemed to reside at both places in respect of any cause 
of action arising at the place where he has such temporary resi- 
dence. 

Explanatioji II . — A corporation shall be deemed to carry on 
business at its sole or principal office in British India or, in respec 
of any cause of action arising at any place where it has also a 
subordinate office, at such place. * [®* ^ 

lllusiTaiionB. 

(а) A is a tradesman in Calcutta. B carries on 

B, by liis agent in Calcutta, buys goods of A and requests A to j. 
them to the East Indian Railway Company. A delivers the 
ingly in Calcutta. A may sue B for the price of the goods -gj 

Calcutta, where the cause of action has arisen, or in Delhi, where B c 
on business. 

(б) A resides at Simla, B at Calcutta and C at Delhi. A, B 

being together at Benares, B and C make a joint promissory note p / 
able on demand, and deliver it to A. A may sue B and 0 at ' 

where the cause of action arose. He may also sue them at Colcoi - 
where B resides, or at Delhi, where 0 -resides; but in each of we 
cases, if the non-resident defendant objects, the suit cannot pwo 
without the leave of the Court. 


COMMENTARY. 


* Section. — This section corresponds 

of the C. P. Code, of 1882. Several changes have been introduced i 
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A suit for po'j'jcsslon nnd mcsne*prorits is one for ** distinct sutijccls.”— 
ITithow Lfll V. Sfiflrul Chundcr, 8 C. 6t^3, F. B.; srr nlso 10 A. 401, and 
S A. 131. 

Where the plninliff sues, in the ftltemstive, for one of Ivo reliefs, 
the larger of the ttra rcliefa sought determines the nmount of the stAmp. 
Section 17 of the Court Fees Act, VIT of 1870, docs not npplr to such n 
case. That section is npplicahlo only to a case of cumulntirc relief sought 
bv the plaintiff . — Kanhirtalh J^arayan v, Oonvinda Sin, 15 B. 62 (0 B. 802, 
followed). 

Saitt to b« 10, Subjcct to tlio pcciininT^’ or other 

tnfcitw'l’itaTu!'* limitations prescribed by any law, suits — 

(fl) for the recovery of immoveable, property w’ith or 
without rents or profits, 

(b) for the partition of immoveable property, 

(c) for foreclosure, sale or redemption in the case' of n 

mortgage of or charge upon immoveable property, 

(d) for the determination of any other right to or inter- 

est in Jmmovcable property, 

(c) for compensation for wrong to immoveable property, 

(/) for the recovery of moveable property actually under 
distraint or attachment, 

shall be instituted in the Court within the local limits of wliose 
jurisdiction the property is situate : 

Provided that a suit to obtain relief respecting or compen- 
sation for wrong to, immoveable property held by or on bebnlf 
of the defendant may, where the relief sought can be entire! v 
obtained through his personal obedience, be instituted cither in 
the Court within the local limits of whose jurisdiction the pro- 
perty is situate, or in the Court within the local limits of whoso 
jurisdiction the defendant actually and voluntarily resides, or 
carries on business, or personally works for gain. 

Explanation . — In this section “ property ” means nropertv 
situate in British India. [S. 16 .] 

COMMENTARY. 

Changes Introduced In the Section. — ^This section corresponds with 
eection 16 of tho C P. Code, 1882. The cbanRes introduced in the section 
are, the addition of the words, ” with or wilhoui rent » or profit*** in 
clause (a); and the addition of the words " sale *' *' m the cate *’ and ** or 
charge upon ” in clause (c) 

Scope of the Section, — This geetton deals with local or temtorial juris- 
diction and it declares that all suits of the classes specified in clauses (a) 
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of the Court of the Munsif at E, it was held that the Court of the 
Muneif at R had jurisdiction to entertain the suit. Clauses (a) and (6) 
of this section allow a landlord - to institute a suit for rent where the 
tenant resides. — Kunja v. Manindra, 27 C. W. N. 542: A. I. R. 1823 
Cal. 619: 77 I. 0. 252 (Chintaman v. Madhavrav, 6 B. H. C. R. 29 
relied on). The term “ residence ” is not indentical with owner, 
ship — it means where a person cats, drinks and sleeps or where his family 
or his servants eat, drink and sleep.— '/Tumi/d v. Jaiindra, 38 C. 394: 13 
C. L. J. 221. 


When a person resides in a place of his own free will, having power to 
go, wherever he likes, he is said to reside there voluntarily. A compulsory 
residence in a place is not sufficient to give a Court jurisdiction over him. 
As for instance, if a person is confined in a jail, his residence there )b 
not voluntary, but compulsory, therefore it cannot bo said that he resides 
in the jail voluntarily. A person who is in confinement in a certain place, 
is not voluntarily residing in that place, — liam Lahhaya v. Bishan Dat, 
77 P. R. 1909: 124 P. L. E. 1909. 


The fixed and permanent home of a man’s wife and family, and to 
which he has always the intention of returning, will constitute his dweihug* 
place. — Fatima Begum v. jSialvtaa Begum, 1 A. 61, and Kasheenatn v. 
Debhhisto, 6 W. E. 240. 


What constitutes *' dwelling ” within the meaning of the 
eedure Code. — A person might “ dwell '* at more places than one w 
the meaning of the Code of Civil Procedure. — Orde v. Skinner, 3 A. > 
P. C. 

A temporary residence in Calcutta, for purposes of pleasure, wth 
the intention of remaining there for a month, without having at . ^ii.^ 

residence out of the jurisdiction, is a sufficient dwelling 
meaning of this section — Morris v. Baumgarten, BourTce, 0. C. 1"7, • 

152. See also Maijhew v. Tulluch, 4 N. W. 25. But see Emnt ^ 

Kidd, Cor. 46; 2 Hyde 117 and Kavasji Framji v. Wallace, 1 B. H. ' 

Kadir Rowther v. Vencatachellapaihy , 14 I. C. 673. 

A party spending. his time alternately in the mofussil and 
and resident m the latter for some days previous to, and 
of, filing his plaint, is subject to the ordinary original civil jurisdie 
the High Court. — Hhhadiney v. Kally Kmfo, Cor. 24. 


Where a defendant took up his abode with his wife and family 
hired house in Madras meaning to remain there several months an 
actually living there when the suit was instituted, it cannot be 
he was not dwelling within the jurisdiction of the High Court; 

V. Venhata, 34 M. 257 P. C. 14 0. L. J. 64: 15 C. W. N. 741 
2S9: 16 M. L J. 238, affirmed). 

The defendant, who was resident of Nathdwar, in the jn 

the Maharana of Oodeypore, came>to Bombay on a visit, and was ^ 
the High Court on a cause of action which arose in Oodeypore. 
that the defendant was neither dwelling nor carrying on 
personally working for gain in Bombay, and the Court had no ]un ^ 
tion. — Qoiwami Shri v. Oovardhan Lalji, 14 B. 641; 6 B. 169. \ one 
R. 841; 23 W. R. 223, referred to). But see Everei v. Frere, ® 
where it has been held that temporary residence was sufficient to re 
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6 C. L J. 342 (28 C. C37 r?<«o;r;)rorrf?, 31 C. 237 dpprocfd). See nlw, 
Oolam 3foIiia(?(Jm v. Parbafi, 00 C. 003: 13 C. W. N. 600. 

Growing grass is immovonblo properly within llio definition of n. 2 
of the General Clnuscs Act (I of 1878), — In re 7/orm<t#fi Irani ^ IB H. 87. 

A jalkar or right of fishery, ns being n benefit nrising out of land 
covered by water, is immovcnblo property within the definition ns eet out 
m the General Clauses Act. — 7?nTn Gopal v, Afnruinuddm, 20 C. 410. 
See also Shibu Haider v. Oupi Sundari, 24 C. 440: 2 C. W. N. 109. See 
however, Fndu Jain v. Qour Mohun, 10 C. 641 (F. B.), in nhich the majority 
of the Full Bench were of opinion that n fishers* does not come within 
the meaning of the term ** immovcablo property ’* ns used in b. 0 of the 
Specific Relief Act (I of 1877). The samo view is nlso tnhen in Nalabar 
V. Kubir, 18 C. 80. 

A right of way is not *' immoveable property “ within tho meaning 
of 8 . 9 of tho Specific Relief Act (I of 1877). — Mangal Dat v. Joiranram 
23 B. 673. 

-A right of ferry is immovenblo property or nn interest therein within 
the meaning of the Specific Relief Act (I of 1877), s. 0. — Krithna v. 
AHIanda, 18 'll. 54. See also, Abdul Hamid v. Dabu Lai, 85 A. 150. 

A suit by a creditor against the trustees to have trusts carried out, 
for removal of trustees, for appointment of a receiver, to carry out tho 
trusts and to compel sale of land, is n suit for land; Delhi ond London 
Banli V. TTordie, 1 C. 249; 25 W. R. 272. Sec also, Hara Lall v. Hifam- 
bint. 29 C. 815. 

The terms “ immoveable property ’* and *' interest in immoveable 
property ” are to be held to include not only land and houses and such 
other things as are physically incapable of being moved, but also such 
incorporal^ hereditaments as aro connected with immoveable property 
Buch^ as rights of common, rights of way, and other profits such ns rents, 
pensions, and annuities secured upon land — Collector of Thana v. Krishna 
Nath, 5 B. 822; on appeal in 6 B. 546. Referred to In Keahav v. Vinayah, 

23 B. 22 and in 33 B. 373 Distinguished in Kashi Nath v. Ananth, 

24 B. 407. 

The equity of redemption of the mortgagor is immoveable property. — 
Parashram Har Lai v. Goutnd Oanesh, 21 B. 226. But a decree upon n 
mortgage is not immoveable property; Baijnaih v. Binoyendra, 6 C. W. N. 
5. 

Tiled huts are immoveable properties. — Deno Nath v. Adhor, 4 G. W. 
N. 470. See also Antriio v. Nibaran, 31 0. 340. But see Denonath v. 
Nuffer, 26 0. 778. 

An allowance granted by the Peshwa in permanence, whether secured 
on land or not, being according to Hindu law, nibadha, is immove- 
able property; Krishnoji v. Oajanan, 33 B. 878 (6 B. 546 followed). 

A suit for the recovery of joshipan income is a suit relating to immove- 
able property; Balwant v. Tulaibai, 46 I. C. 782. 

A suit to recovery title-deeds although it may involve a question of title 
is not a suit to obtain possession of land.-^uggernath v. Brijanath, 4 C. 
822 : 3 C. L. R. 376 Referred to m Runpalal v. Wilson 3 0. W. N. 
718, p. 725. But see Zuleha Bat v. Ebrahim, 37 B. 494. 
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fixed in the sea below low- water mark, and within three miles of it.^ 
Baban Mayacha v.^Nagu, 2 B. 19. 

An application for restoration of a minor was made to the District 
Judge of Allahabad under s. 1, Act ^ of 1861, by his relative, alleging that 
the minor had, by the acts and assistance of the defendants at Allahabad, 
been removed from his custody and guardianship at Allahabad. At the 
time of the application, the minor was at Lahore. Held that, under ss. 
1 and 4 of the Act read with a. 17, C. P. Code, 1882 (s. 20), the application 
was cognizable by the District Judf^e of Allahabad, where the cause of 
action arose. — Sarat Chandra v. Forman, 12 A. 213. Sec also Mt 9. Annie 
Besant v. Narayaniah, 25 U. L. J. 661 : 15 M. L. T. 1 : 21 I. C. 789. 

One who sues for damages caused by a collision at sea and out of the 
jurisdiction of the High Court, subjects himself to cross-suit for damages 
caused by the same collision, though himself residing out of the jurisiic- 
. tion of the Court. — Bombay Coast and Hirer Steam Uavigaiion Company 
V. Heleux, 4 B. H. C. 149. 

Under a. 2 of the Indian Divorce Act (IV of 1869), a District 
has jurisdiction to make a decree for dissolution of marriage upon being 
satisfied that the adultery charged has been committed in India without 
going into evidence as to the place of the marriage of the parties . — Kyte 
Kxjte, 20 B. 362, (L, R. 2 P. and M. 376, followed). 

Where the causa of action arises in the jurisdiction of a court other 
than that in which the suit is brought, the onus lies upon the'plai°hfi o 
show that the defendant, at the time of the commencement of the sin t 
actually and voluntarily resided, or carried on business, or pereona y 
worked for gain, within the jurisdiction of the Court in which tn® s 
was brought. ^ilfod/iu Sudan v. Cochrane, 6 0. L. E. 417; where we 
plaintifi gave no evidence of the contract, the defendant’s plea of ^ 
of jurisdiction prevailed; Lalta Praada v. Ham ^ortip, 40 I. 0. 605. 

** Carries on business,” — ^These very w’ords are also used in ^ 
the Letters Patent, and the cases decided under that clause q 

fore equally apply to the cases arising under ss. 16, 19 and 20 of tb® 

P. Code. See the cases noted below. 

To determine whether a defendant is carrying on business, it 
first be ascertained what his particular trade, calling or 
and then we can examine whether the facts proved amount to a 
on of that particular trade, calling or occupation within the 3*^^® .j 
Framjee v. Hormasje.e 1 B. H. C. R, O. C. 220. A person ^ 

the mofussil, who goes once or twice a week from the inofussil 
friend’s house in Calcutta and does business there, will be said to ® ^ 
on business ’* in Calcutta. It is not necessary that he should ijg 
office or regular place of business in Calcutta. — Grees v. Collins,^ -^3. 
79. It is not also necessary that the business should be carried on 3 
him personally. — Muthaya v. Allan, 4 M. 209. 

The ^pression ” carry on business,” in Cl. 12 of the Letters 
of 1865, is intended to relate to business in which a man may 
debts, and ought to be liable to be sued by person having business tra 
tions with him. — Gosmami Shn Girdhariji v. Shri GovaTdhanlal}t, 

290, 294. 
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A suit for redemption of mortgngo is a Bult for Innd. — A'cnff Chunder 
T. KitBory Mohun, 10 C. 801 note. LaU 3fonei/ v. Judhoo Unuth, 1 Ind. 
Jur. (N. S. 810. Not followed in Sorahjt Cunrtji v. 22 P. 701. 

In a suit for redemption, wliorc mortgngo includes otlicr lands out of 
jurisdiction, nccount of all the mortgaged lands can bo talcon by the Court 
within tho jurisdiction of which a portion of the mortgaged property is 
situate. — Girdhari v, Sheoraj, 1 A. 831. 

A suit for a declaration that the plaintiffs aro tho persons beneficially 
interested in a decree for sale on a mortgage, although tho decree did not 
run in their names is not a suit within tho meaning of cl. (c) of s. 10, 
C. P. Code, 1832. — ‘Ahinad Khan x ilbdul Jfafirrian, 20 A. 003. 

Clause (d) — Suits for tho Determination of Any Other Right to, or 
Interest In, Immoreable Property. — A claim to an casement Is ono relating 
to on interest in land. — Deo Sarun v. Mahomed Itmail, 24 W. R. 800. 
See also Sultan Nawaz Jung v. i?«afom;i, 20 B. 704, p. 715. 

A suit for a declaration of the plaintiffs’ right to rent, where such 
right is claimed, comes under this clausa and must bo instituted in the 
Court within the local limits of whose jurisdiction tho property is situate. — 
Keshav v. Vinayak, 23 B. 22. 

A right of w’ay is an interest in immoveable property; Bejoy Chandra 
V. Sanhu Behary, 9 C. L. J. 830: 13 C. W. N. 451, 

A suit for the recovery of unpaid purchase-money under a contract 
for the sale of a land is a suit for the determination of any right to or 
interest in immoveable property within tho meaning of s. 10 (d) of tho 
C. P. Code. — Maturi Subbayya v. Kota Krishnayya^ 28 M. 227. Approved 
m Abdool V. Jagannath, 5 N. L. R 128. Followed in 122 P. R. 1908. 

The term Jalhar signifying water- right, includes the right to drift and 
stranded timber as well as to fishing or other interest of a similar kind in 
the produce of the river. — Amriteawart Devi v Sfccrefary of State, 24 C. 
504 (P. C.). 

A suit for opening a w^ater-course through land alleged to have been 
stopped by the defendant is a suit for interest in immoveable property. — 
Odoyeaaurree v. Huro Kiahore, 4 W. R 107. 

A suit for declaration of right and for possession of a faZoo (tank) is 
ft suit for land. — Vaghoji N«n cr jt v. Camaji Bomanjt, 29 B. 249. 

The expression “ immoveable property ” must not be construed ns 
identical with “lands or houses ’’ It comprehends all that would be real 
properly according to English Law and possibly more A todagirashalc 
being a right to receive an annual payment, the liability for which is not 
a mere personal liability but one w^hich attaches to the inamdar into what- 
soever hands the village may pass, is interest in immoveable property. — 
Futtehaangji v. Deaai Ktillianraiji, 13 B L B 254: 21 W. B. 178 P. C. 

A suit for dissolution of partnership wdth the usual ancillary relief 
does not fall under cl. (d) of s. 16 of the C. P, Code merely because part 
of the partnership assets consists of a factory, and can be brought in the 
court within w’hose jurisdiction the parties reside or the cause of action 
arises; Durgadaa v. Jai Naratn, 41 A. 513’ 17 A. L. J, 567: 50 I. C. 156; 
A. I. R. 1022 Bom. 188. 
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*' Bueiness,” — It is doubtful whether the more letting of house pro- 
perty through an agent can be said to be carrying on business Bohan 
Singh v. Hiddich, 66 I. 0. 885. 

The word “ business ” does not mean Commercial business alone, 
it also includes other kinds of business. A person who receives presents 
or offerings and reckons and keeps account of them, cannot, merely on 
that account, be considered to carry on' business . — Shri OoBwami v. Gow- 
dhanlalji, 14 B. 541. A zemindary business is not within the meaning 
of the term . — Nohin v. Baroda, 19 W. B. 841. 

“ Leave of the Court." — The leave to sue referred to in cl. (6) need 
not be obtained prior to the institution of the suit and may be given even 
after the institution of the suit . — Narayan v. Secy, of State, 80 B, 670: 
8 Bom. L. B. 543. Leave to sue may be granted under s. 20 (6) even with- 
out previous notice to the defendant. — Indo-Burma Oil Fields v. Burma 
Oil Co., 64 I. 0. 794; Ahmed Khan v. Abdul Rahman, 26 A. 603. Butu 
the Court refuses to grant leave as against the defendants outside its local 
hmits. the plaintiff cannot go on with the suit unless he pets those 
dants to acquiesce in the institution of the suit . — Mahomedbhai v. Adam^ie, 
23 Bom. L. B. 1086 : 64 I. C. 919. 


Acquiesce In such Institution." — Under the old Code of 188-, it 
was held that if a non-resident defendant did not apply for a stay oi 
proceedings under s. 20 of that Code, he should be deemed to nave 
" acquiesced " within the meaning of clause (6), even though he 
jected to the jurisdiction in his written statement . — Venhata 
naswami, 6 M. 344; Ramappa v. Ganpat, 80 B. 81: 7 Bom, L, 

But B. 20 of the old Code, which provide for a stay of proceedingSr n® 
been omitted from the present Code, because sufficient provision 
transfer has been made under s. 22 of this Code. 


" The cause of action wholly or In part arises.” — Cause^ of ad 
means every fact which is necessary for the plaintiff to prove in 
succeed in his suit and everything which if not proved, gives the defen 
an immediate right to judgment must be part of the cause of g], 

does not comprise every piece of evidence which is necessary to prove ^ 
fact, but every fact which is necessary to be proved to entitle mro 
decree; Read v. Brown, L. B. 22 Q. B. D. 128, 131. Murti v. Shoiara . 
16 A. 165 F. B. ^ 

The term cause of action as used in this section means the 
material facta which it is necessary for a plaintiff to allege 
order to entitle him to — — t f 11 B. 649; 

V. Afanilol, 29 B, 868; ' ■ 22 0. 451; 

V. Kanm. 35 M, L. J. ■ ’ 0. 708; 

Brmdar Lai, 78 I. C. 991. It has no relation whatever t-racter 

whi^ may be set up by the defendant nor does it depend upon the c jg 
of the mlief prayed for by the plaintiS. It refers entirely to the gr 
set forth m the plaint as the cause of action, or, in other words, 
media upon which the plaintiS asks the Court to arrive at a A 

his favo^.— .Cfzandfcour v. Pariah Singh, 10 C. 98 (102) 15 I. A- 
cause of action must be antecedent to the institution of the 
Mohant Gobind v. Rani Debendrabala, 4 P. L. J. 887 (893); 52 I. 

ni of action " defined; Deep Naram 

01 C. 274; Uohomed Hamidullah v, Faharjahan Begum, 65 I. C. 
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working their mine beyond a certain distance of n boundary lino, ia a suit 
for land. — The E. I. Itailway Co. v. The Bengal Coal Co., 1 C. 05. But 
in Raj Mohan v. K. /. Co., 10 B. It. It. 241, it Ima boon held that 

a suit for an injunction to restrain n nuisance caused by certain workshops, 
forges, and furnaces, created by the defendants and for damages for injury 
done thereby is not a suit for land or other immoveable property. 

In a suit on o mortgage bond mortgaging tayer compensation payable 
at the General Treasury in Calcutta in respect of a certain hat within 
the Diamond Harbour Sub'dirision, held that the tayer compensation did 
not partake of the nature of walitono, that it was neither immoveable 
property nor any interest in such property within the meaning of this sec- 
tion and that the Munsif of Diamond Harbour had therefore no jurisdiction 
to entertain the suit. — Surcndra Protad v. Kedar Nath, 10 C. 0. 

A suit for recovery of the price of land sold to defendant, is not a 
suit for the determination of right to or interest in immoveable property; 
Soiudager v, Md. Huttai, 9 M. L. T. 872; 10 I. C. 207. 

A suit for a declaration of a right to, and to recover money as com- 
pensation for, land taken up under the Land Acquisition Act, over which 
the plaintiff had a mortgage lien, is not a suit lor the determination of any 
right to or interest in immovcoble property, but is a suit for money. — 
Venkata ViraTagaver v. iifriahnasomi, 0 M. 844. 

An agreement to grant a lease cannot bo said to create an interest in 
immoveable property, nor can a suit upon it ho said to bo one for tho 
recovery of such property or of an interest in it. — Lalla Ram Sahou v. 
Chowbin 22 W. R. 287. 

^ Clause (e)— Suits for Compensation for Wrong to Immoveable Pro- 
perty. — Refers to torts affecting immoveable property, such ns trespass, 
nuisance, mfringemont of easements, etc. — Mahadeo v. Ramchandra, 23 
Bom. L. R. 903, 

The expression suits for land or other immoveable property, must be 
construed as extending to a suit for compensation for wrong to land, where 
the substantial question is right to the land; Sudtmdih Coal Co. v. Empire 
Coal Go., 42 C. 042. 

Clause (f) — ^This clause is an exception to the general rule laid down 
m section 20, and the reason is that moveable property after actual atiach- 
inent and distraint remains in the custody of the Court by whose order 
it is attached or distrained (see Or. XXI, r. 43 of the C, P. Code, end 
Chapter XII of tho B. T. Act VIII of 1885); consequently such property 
is incapable of change of position and is not removeable, and therefore 
suits for recovery of moveable property actually under distract or attach- 
ment are 'to be instituted in the Court within the local limits of whose 
jurisdiction such property is situate. In tho case of moveable^ property 
not under attachment or distraint, suits for its recovery are to bo institutoa 
under the provisions of section 20 of the Act, 

This clause lays down the rule only for the regulation of proceedings 
in Municipal Courts, and does not apply to cases where moveable property 
is under attachment in a foreign territory; Kattick Ramunni v. Udaya, 
(1012) M. W. N. 624: 14 I O. 279. 
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tawmy, 27 M. 85.7; Firm of 0. S. Bhargnva & Co, v. Firm of Jagannalh 
DhaTavan Doss, 17 A., L, J. 718: 41 A. 602: 51 I. C, 831; ThanawdaY. 
Shahazada, 12 0. C. 17: 1 I. C. 325; Vishtnji Gohardhandai Oo. v. Jaarai, 
12 S. L. R. 93; 50 I. C. 146. 

' A, who resided and carried on business in the Upper Provinces, sent 
cotton for sale to B in Calcutta, and drew hundis against it upon B payable 
in Calcutta. The hundis were negotiated, and afterwards presented to B’s. 
gnmasta in Calcutta, and there accepted and, paid by him for B. In a 
suit by B against A for balance of account, held that the whole cause of 
action arose in Calcutta. — Dhunraj v. Govindaram, 1 B. Ii. E. 0. 0. 76. 

An action for damages for breach of a contract of carriage of goods 
can at the option of the plaitiff be brought either in the place where the 
breach was committed or in the place where the contract was made; 
Firm of Mulchand Sanwal Das v. B, B. and C. I. Railway, 64 P. L. «• 
1919: 43 P. W. R. 1919: 50 I. C. 139. 

Where plaintiff brought an action to recover money paid by ® 
Calcutta, on hundis drawn by the defendant beyond the local limits, bul 
sent by him to Calcutta, and there accepted and paid by the plaintiff, “ 
that the whole cause of action arose within the local limits of Calcutta, 
BO as to give the High Court jurisdiction. — Joan Mull v. Afimnoo ' 
Ind. Jur. N. S., 219; Gown Shanlcar v- Ganputram, 47 C. 583: 59 1. ^ 
539. 

In a suit on a contract though the place where the contract was made 
is not within the jurisdiction of the Couii, the Court still has 
the place where the contract was to be performed or where in its P®/ , ‘ 
mance the money to which the suit relates was expresslv or . 

payable, is within the jurisdiction of the Court: Meqhrai Ramniranjan 
V. Thahurdas, 44 I. C. 609; Abdul Rashid v. The Sizing Material Co., •• 
42 A. 480: 18 A. L. J. 566: 56 I. C. 191. 

In a suit upon a contract, the offer is a part of the .”f. 
and the suit can be instituted in the Court within whose jurisdiction 
final offer is made: Kuthiraveitam Appu v. Foulkes, 10 L. W. 440. 

I. G. 260. 

Contract between firms at Ranchi and Cawnpore — goods to be 
at Ranchi. Held that the Courts at Ranchi had jurisdiction to ente ^ 
a suit for damages for breach of the contract by the defendant; d. 
Bhutiacharji and Co. v. Cawnpore Woollen Mills and Co., 16 C. 

325 : 13 I. C. 943. 

WHiere a contract is entered into between two persons 
different places by means of correspondence or otherwise, the contra 
concluded where the offer is accepted; and the Court of such 
jurisdiction to take cognizance of a suit for damages for breach o 
contract under s. 20. — Sitaram Marwar v. Thompson, 2 C. Xi. ° ‘ 

C. 884. 

Where the contract was made at Karachi and the ® 

accepted, the performance of the contract had to be completed gjhe 
and the money due was payable there and the defendant contracted ? hjpg 
plaintiff’s agent at Karachi for the purpose of purchasing and 
goods. Held that the cause of action for compensation for defend 
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olso that tho defendant should reside nithin the jurisdiction of the Court 
in which tho suit is filed. — 7«afc v. Khattja, 23 B. 750. 

A Court of Equity can only rcslrnin n person from proceeding with o 
suit in a foreign Court, if the person sought to bo restrained is within tho 
jurisdiction of tho Court; T^ilcan Iron WorJ^t v. fli*/ium6hur, CO C. 233: 
13 C. W. N. 340. But it has boon held in Munglc Chand v. Oopol /?am, 84 
C. 191 that the High Court lias jurisdiction to grant injunction in }icr$onam 
even if tho person sought to bo restrained is out of tho jurisdiction of tho 
Court. In this connection the case of Oanotfa Sundart/ v. 77alini lianjan, 
36 C. 28; 12 C. W. N. 1005, may be consulted, nhcro an injunction was 
granted by tho High Court against tho defendants residing at Hymcnsingh. 
See also Mrs. Annie Bc»onl v. Nnrayaninh, 25 M. B. J. GO: 15 M. li. T. 
1 : 21 I. C. 78, which was a suit for custody of minors and for injunction. 

“ Held by or on behalf of the defendant.” — ^Tho word “ defendant ” 
in the proviso to s. 16 means all the defendants where there aro more than 
one defendant in the suit; ilfo/jonicd Vasin v. Biniola Prajnd, 78 I. C. 405. 
(21 W. R. 303, foUd.). 

Suits for Speciflo Performance of Agreement.— In a suit for specific 
performance of an agreement made in Bombay, but relating to land situate 
outside the jurisdiction of the High Court, and to realize a mortgage-debt 
by^ sale of the said land — field, that tho Court had jurisdiction to try tho 
suit and_ to order sale of the mortgaged land . — Maharaja of Holkar v. 
Dodobhoi Cursetji, 14 B. 353. followed in Sorabjt Curaetji v. Rattonji, 
22 B-,701. See also Land Mortgage Bank v. Sudurudeen Ahmed, 19 C. 
358. But see Sreenaih Roy v. Cally Dose, 5 C. 62. 

A suit, for specific performance of an agreement to grant a putm lease 
and for possession of the land covered by the lease is maintainable in the 
Court of the Sub-Judge, within the local limits of whose jurisdiction, a 
portion of the land lies.— -Jaoadis Chandra v. Safurnafian Deo, 83 O. 1065: 

4 C. L. J. 238. 

Eltplanatlon. — ^The explanation lays down that the Courts of this 
country have jurisdiction in respect of suits relating to immoveable property 
situate within British India, and that they have no jurisdiction lu respect 
of immoveable property situate outside British India- 

A Court in British India has no jurisdiction to try a suit for the 
determination of a right to or interest in immoveable property situated out- 
side British India, when the right is denied . — Krishnaji v. Oajanan, 33 B. 
373; Keaha-D v. Venoyah, 23 B. 23. But Courts in British India aro not 
debarred from granting relief where a question of title incidentally arises 
but tho claim is for money due for a share in foreign land received by 
the defendant on his own and plaintiff’s account; or where the suit is by a 
lessor to recover rent of foreign land in a British Indian Court — Rat an 
Shankar V, Gulab Shankar. 4 B. II C R 178; Bhujbal v Nanheju, 19 A. 
450. 


“ Actually and voluntarily resides or carries on business or person- 
ally works for gain.” — The cxpresBioiiB “ actuatlif and voluntarily resides.” 
** carrtcH on busmea*," or ” personally works for gain,” have been fully 
explained in the notes under section 2(J, 
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der, 16 0. L. J. 279. Qanesh Prasad v. Baneidkar, 16 A. L. J. 618: 41 
I. 0. 904. See however Moti Lai v. Surajmal, 80 B. 167; Yar Mahomed 
V. Amiruddin, 6 Bur. L. T, 143: 20 I. C. 683; Chiranji Lai v. Jit Mai, 
96 P. L. R. 1909. Where payment was according to the contract to be 
made in one place that was made in another owing to the plaintifl’s own 
deianlt, advantage cannot be taken of that fact to give him a choice of 
jurisdiction; Firm of Damri Shah Thdkur Ram v. Firm of Ralla Mai 
Dogor Mai, 2 Lah. L. J. 656. A suit to recover money due on a balance 
of account when no place of payment is specified should be brought in the 
place where the whole cause of action arises. — Darragh d Go. v. Parshotom, 
4 M. 872. 

Suit for Accounts. — The cause of action in a suit for accounts against 
an agent arises at the place where the contract of agency was made, 
or where it was to be performed, and where the refusal to account took 
place. — J. M. V. Rowther v. K. M. M. Rowther, 12 Bur. I. T. 193: 55 
I. G. 266; Oordhandas Kalidas v. Dowlatram, A. I. R. 1926 Sind 238 • 
94 I. C. 287. 

Suits on Bonds, Promissory Notes, Hath Chittas, etc. — A suit on » 
promissory note is properly instituted in the place where payment is to 
be made; Mahant Damodar Das v. Benares Bank, Ltd., 5 Pat. L. J. 63 d. 

In an action on a promissory note, when the note was payable to A 
who resided in Calcutta, and was executed and delivered to him m 
Calcutta, held, that the whole cause of action arose in Calcutta. Bam 
Gopttl V. Blaguirc, 1 B. L. R. O. C., 35. 

Where a promissory note is executed in one district and is agreed that 
the amoimt of the note shall be paid in another, the Courts of the latte 
district have jurisdiction to entertain the suit on the note. lUustratio 
to B. 17 of the C. P. Code, 1882 (s. 20) afford no safe guide as to wna» 
is meant in the Code by the term "cause of action.”^Laljee • 
Hardey Narain, 9 C. 105 : 11 C. L. R, 125. See also Muhammad 
Kadar v. E. I. By. Co., 1 M. 375. 

The jurisdiction of a court to entertain a suit on a Hath Ghitta, tb® 
parties to which were residents of a place within its jurisdiction at 
time of the execution and the consideration for which was advance 
that place, is not ousted by the fact that in the notice of demana 
debtors were called upon to pay the money at another place outside 
jurisdiction. To such a place ss 49 and 50 of the Indian Contract 
were not applicable. The money was presumably repayable at tne p 
where it was advanced and where both the parties resided at the 
the transaction; Saticndra Nath v. Ram Sunder, 16 C. L. J- 279: 15 
885; Maung Ba Tu v. Roman Khan, 39 I. C. 132. ^ 

Where a pronote was executed outside the jurisdiction of a 
the executant also resided out of the jurisdiction of that Court, , 
pronote was delivered to the payee within the jurisdiction of the Court 
it was intended that the money should be paid within that Ife 

Held, that the Court had jurisdiction to entertain a suit on I'he pm , 
under s. 20 (c) of the C. P. Code; Muhammad Ishaq Khan v. Muhamm^ 
Islam Vllah Khanf.2 P. R. 1916: 10 P. W, R. 1916: 31 I. 0. 698; 
ramanxan Chatty v. Maung Po Tha, 4 Bur. Ii. T. 183: 11 I* 

Where a promissory note was dated and signed within 
of one Court and countersigned and sealed elsewhere.— HcHi 
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based on one of tlio causes of action; Chiranji Lai v. Danhta Chari, 12 
P. W. R. 1910: 59 P. L. R. 1910; 6 I. C. 835. 

In suit for partition and possession of undivided sliaro of proportv 
fiituated partly witliin and partly without Iho jurisdiction,- llio claim, vritu 
regard to the property situated within the jurisdicion, was withdrawn: Held 
that the withdrawal did not operate to take awajr the jurisdiction of (ho 
Court to adjudicate on the plaintiff 'a suit — Khatija v. /imni'i, 12 M. 580 
Referred to in 10 A, 859, 

In an application to file an nnwrd concerning a partnership business 
entered into for tho purpose of carrj’ing on cultivation and manufacture 
of tea on a tea estate at Darjeeling, field that s. 625, C. P. Code, 1882 
(Second Schedule) gives jurisdiction to file an award in any Court in which 
a suit in respect of tho subject-matter of tho award might bo instituted. — 
Kelli V. Frazer, 2 C. 445. Pollowcd in Ebrahim v. Provath, 80 C. 59. 

When properties arc situated in two districts, and the suit is brought 
in the Court of one of tho districts; tho subsequent withdrawnl of tho claim 
in regard to property situated in ono of tho districts on tho ground that 
a compromise has been entered into with tho defendants, with regard to 
that property, in tho absence of fraud or a contrivance to defeat tho pro- 
visions of the law, cannot operate to take away the jurisdiction once vested; 
Kubrajan v. Ram Bali, 80 A. 600 F, B,, and Khatija v. /small, 12 M. 880. 
See also Har Chandra v, Lai Bahadur, 10 A, 359. 

“ Courts.” — Courts in s. 17 of tho C. P. Code must be held ns 
meaning Courts to which the Code applies; Sri Raja Saira Gheria v. 
Maharaja of Jetjporc, 42 U. 818: 23 C. W. N. 1033; 80 C. L. J. 209: 40 
I. A. 151: 51 I. C. 185 (P. C.). 

Ylaldity of Sale of Property Partly Within, and Partly Without, the 
Jurisdiction. — A suit was instituted, on a mortgage of a single revenue 
paying estate, part of which lies in Bakherganj and part in Fareedpore, in 
the Sub-Judge’s Court at Bakherganj under this section, and a decree was 
obtained for sale of the mortgaged property; held that tho Court was 
competent to order a sale of the whole of mortgaged property, though 
only a portion of it was situated m tho district of Bakherganj . — Shuroop 
Chunder v. Amecrunniasa, 8 C. 703. (11 B. L. R. 66; 19 W. R. 434, 

followed). Bee also Ram Lall v. Bama Sundari, 12 C. 307: 11 B. L. B. 
66; 19 w. R. 343, followed); Shib Narain v. Gobind Daa, 23 W. R. 154; 
and Gunga Narain v. Annada Moyee, 12 C. L R. 404. (11 B. L. B. 56; 

19 W. R. 343, followed.) See, however, tlnnocooZ Chunder v. Hurry Nath, 
2 C. L. R 334. 

In execution of a mortgage decree in a suit brought under the provi- 
sions of section 19, C, P.* C., 1882 (see 17) m the Court of the Sub-Judge 
of Rajshahye, properties situated in tho districts of Rajshahye and 
Nyadumka were sold by the Rajshahye Court — Held that the authority 
given by s. 19, C. P. Code, 1882 (s. 17) included an authority to make the 
order for the sale of the properties, and that tho Rajshahye Court was 
within tho jurisdiction in directing and carrying out of sale . — Maeeyk v. 
Steel & Co., 14 C. 601 Referred to m Gopi Mohun v. Doybahi Nundan, 
10 C. 13. The latter case has been followed in Tin Cowri Dehya v. Shib 
C/iondro, 21 C. 680; and also m Jagemath Sahai v. Dip Rani Koer, 22 
C. 871. See however, Prem Chand v. Molihoda Debt, 17 0. 099, F. B. 
(12 O. 225 P. C, followed, 15 C. 667 diatinguithed) followed in Dahhma 
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applies may bo instituted where somo material portion ot the cause of 
action arises. (16 A. 165; 4 A. 423: 5 A. 277; 18 B. L. R. 461: 14 B. 
L. R. 867: 9 C. 105, and 22 C. 833, referred fo). A suit for a declaration 
that a compromise and a decree founded thereon are null and void as 
against the plaintiff, and for an injunction restraining execution may be 
instituted in the Court where the execution of the decree is being taken 
out and the property is being attached; Banhe B chart v. Polhe Ram, 25 
A. 48. (20 0. 891, and 18 B. L. R. 91, referred to; 4 C. L. R. 366, dii- 
iinffuished). 

A suit by a Hindu reversioner for a declaration that a will set up by 
the widow of the last male owner w'as a forgery and for its cancellation can 
be instituted under s. 20 (c), C. P. Code in a Court having jurisdiction over 
any one of the places where any part of the properties dealt with by the 
will is situate. Such a suit is not one falling within s. 16 (d) of the C. P- 
Code; Nittala Achai/t/a v. Nitlala Yellamma, 72 I. G. 920: A- I. B- 
il. 109. 

The plaintiff who was resident of Murshidabad district, sold and 
delivered, to the defendant at the latter’s factory in tlie district of Nadia, 
indigo seeds in pursuance of on agreement entered into in the j 

Nadia. The defendant refused to pay for it. IlcJd, that the MurshidajMa 
Court had jurisdiction to entertain the suit for the price of the seeds. The 
refusal of payment, which was to have been made in the Murshidabad 
district was a sufficient cause of action. The words " cause of 
do not mean the whole cause of action. — Hills v. Clark, 14 B. L. R- 33*' 
23 W. R. 63. Bee Harri Mohun v. Goburdhoun, 8 C. L. R. 459. See also 
Sheriff V. Manners, 7 C. W. N. 912. 

The plaintiffs were employed by the defendants as agents to sell thea 
goods in certain districts of the Madras Presidency. In breach of t 
agreement with the plaintiffs, the defendants sold their goods in some 
these districts through other agents. Held that in a suit for damag 
for breach of contract, the sale by the defendants through the 
was part of the cause of action and that such a suit was rightly ° 

B. 20 in the district in which the alleged wrongful sale took gij 

Manufacturing Co., Lid. v. Joolaganii Venkatasubba Rao, 14 L. W. o 

G, having obtained by fraud certain jewellery from the 
place of business at Calcutta, pledged them to K, who resided outsia 
jurisdiction of the High Court. In a suit against G and K to 
jewellery or its value, held that, as a part of the cause of action jjjg 

jewellery by fraud) against K arose in Calcutta, the suit was 
in the High Court after obtaining leave. — Kartick Chum v. Oopal n » 
8 G. 264. 

In a suit for damages for breach of contract for sale of 
by the plaintiff at the Gujranwalla Court, held that the goods bad 
delivered under the contract at Gujranwalla, that the '-abls 

a part of the cause of action and that the plaintiff’s suit was -a/ft 

m the Gujranwalla Court; Firm of Jagannaih Diwan Chand v. Jaga^» 
Moti Lai, 71 I. C. 88. 

’ A suit for damages for malicious prosecution is to bo instituted 
place where the material part of the cause of action arises. — Mus® * 

V. Mam* Lai, 29 B, 268: 7 B. L. R. 20. 
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that there must bo reasonable ground for uncertainty ns to wliich Court 
has jurisdiction. — Sfiibu Haidar v. Otipi Sunderi, 21 C. 440: 2 0. W. N. 
169. 


Where an objection ns to jurisdiction is taken for tbo first time before 
the appellate Court, and it becomes at least one upon which there is n 
reasonable ground for uncertainty, the Court should proceed under the 
sub-section and refuse to allow the objection to be taken at the appellate 
stage . — Abdullah Sarhar v. Atraf /lit, 7 C. L. J. 164. (21 C. 440, 
referred to.). 

Execution Proceedings. — Although this section applies in terms only 
to suits, the execution applications would bo within tbo principle. — Pfcrappa 
V. Ramasamt, 43 SI. 135 : 37 SI. L. J. 442 : 63 I. C. 670. 

19 . Where a suit is for compensation for wron^ done to tlic 
person or to moveable pro])erty, if the wrong 
•fction*fo^°wror»'io done within the local limits of the juris- 
perton or movcablet. diction of one Court and the defendant resides, 

or carries on business, or personally works for 
gain, within the local limits of the jurisdiction of another Court, 
the suit may be instituted at the option of the plaintiff in cither of 
the said Courts. [S. 18.] 

lllustralions, 

^ (a) A, tcBiding in Delhi, heats B in Calcutta, B may sue A either 

in Calcutta or in Delhi. 

(6) A, residing in Delhi, publishes in Calcutta statements defamatory 
of B. B may sue A either in Calcutta or in Delhi. 

COMMENTARY. 

This section corresponds with section 18 of the C P, Code, oi 1882. 
No matenal alteration has been made except the substitution of some 
words, without any change in the meaning of the old section. 

This was a suit for damages for wrongful seizure of two cargo boats 
of the plaintiS, alleged to be seized in Rangoon by order of a magistrate of 
some other place where all the defendants resided. The question to be 
decided was, whether on the allegationa in the plaint *' the wrong was 
Rangoon so as to bring the suit within the jurisdiction of the 
Chief Court. Held, the seizure of the boats having been made at Rangoon, 
It was the place where “ the wrong was done,” within the meaning of 
this section and the Chief Court of Rangoon, consequently, was competent 
to entertain the suit . — May Myit v. Shew Tha, 8 L. B. R. 164. 

Suits on Torts Committed Outside British India. — Tliis section is 
applicable to cases of tort committed within British India. Cases of torts 
committed beyond the limits of British India fall witliin s 20, and a Court 
in British India has jurisdiction to entertain a suit for damages for such 
tort, provided the defendant resides within the local limits of the Court 
at the time of the suit — Goaindan Nair v. Achutha Mcnon, 09 M. 403: 
29 M. B. 3. 810: 28 1. >0. 804 
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In J^ooh’ljat v. Hampratah ; 17 B. 400; Jivan Lai v. Oudh Commercial Bank, 
Ltd; 8 0. L. J. 182: 84 I. 0. 101. 

On fniluro of the defendant to pay tho amount of tbo hundi drawn 
by the defendant at Cnwnporo on plaintifl's firm carrying on business at 
Cawnporo and Calcutta and nceepted by tbo plointifT in Calcutta and pay* 
mont made tbero, tho plaintiS brought a suit in Calcutta against the 
defendant to recover tbo amount of tho hundi. Held that part of the MUse 
of action arose within tho local limits of tho ordinary original jurisdiction 
of tho Calcutta High Court and that court had jurisdiction to entertain 
tho suit; Bowchonder Gotari Sankar v. Oanputram, 47 C. G83 : 69 1. 0. 
639. 

Suit to Recoter Money Duo on Life Insurance Policy; Cause ol 
Action Where Arises. — A suit to recover money duo on a Life Insurance 
Policy can bo instituted in tho place where tho insured died; for death w 
such cases is part of tho causo of action within tho meaning of s. 20 of the 
C. P. Code [Read v. Brown, (1889) 22 Q. B. D. 128, folld.]; Vishvendta v. 
National Insurance Co., Ltd., 41 I. C. 892; Tho Bengal Provident 
InsuTonce Co. v. Komini K-uinar, 22 C. W. N. 517 ; 44 I. G. 694. 

Suit for Damages for Breach of Contract of Marriage and Restitution 
of Conjugal Rights. — In a suit for damages for breach of contract to many, 
part of the cause of action arises at the place where tho marriage is to taB0 
place, though the agreement to marry is entered into at another place. 
MotJiiira Prasal v. Satj/anarayoua, 65 I. 0. 812. 

A suit for the breach of a contract of marriage can bo tried by a Court 
within the local limits of whoso jurisdiction tho breach takes 
though the defendants reside elsewhere. — Bhag Singh v. Labh Stngn, v 
P. R. 1916. 

A suit for restitution of conjugal rights may be brought in the ^urt 
of the place where tho husband resides, or it may bo brought in 
of the place when tho wife resides. — Lalitagar v. JBoi Suraj, 18 B- 
a suit for recovery of dower, the cause of action arises in the place ^ 
tbo marriage and divorce take place and not where the defendant resi 
or works for gain; Zamiran v. Fateh Alt, 32 0, 146. 

Suit for Infringement of Trade-mark or Copy-right. — In a suit 
infringement of a trade-mark made by means of advertisement, a 
the cause of action was held to arise where the advertisement 
published and distributed.— Ifhcsfrapal v. Pancham Singh, 37 A. ' 
18 A. L. J. 697 : 29 I. C. 987. In a suit for infringement of a 
the cause of action was held to arise where the infringement took pl0*^ 
J?am Kishen v. Piori Lai, 7 I. C. 101. 

Suit to set aside a Decree on the ground of Fraud. — A suit to 
aside a decree on the ground of fraud, may be brought in the i{je 

whose jurisdiction the fraud was perpetrated or within whose jurisdictw 
defendant ordinarily I'esides or personally works for gain. — Abdul pnq 
Abdul Hafia, 11 0. L. J. 636. There has been a conflict of 
the question whether a suit can be instituted in one District j,* 

aside a decree passed by a Court in another District. It has been g, 

the Allahabad High Court that where a decree passed by one Court -^g 
f erred for execution to another Court and nothing is done beyond t^ansfem ^ 
the decree, a suit to set aside the decree on th© ground of fraud con on / 
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section. The word * every * has been substituted for tho words ‘ dfl other * 
in the first line; tho order in which the clauses (a), (6) and (c| eloo<l in 
the old Code has been changed; the words ** or each of the aefendanfr 
where there are more than one,” have been added to clause (a); the words 
'* where there arc more than one/* have been added to clause (6); and the 
words, “ u^olly or in part ” have been added to clause (c). In Kxplana* 
tion I, the word " reeidence ’* has been Bubstituted for tho word lodg* 
ing *’ and the word ** company ” of the old Code has been omitted from 
Explanation II. 

Explanation HI, in eoclion 17 of the old Code, has been omilled, ns 
it has become unnecessarj’ owing to tho addition of tho words “ wholly 
or in pari ’* to sub-clnuse (c). 

Tlie language of tho Ecction has been altered in the present Act. In 
place of the words " Tho cause of action arises *' and Explanation III of 
of section 17, the words *' Tho cause of action wholly or in part arises *’ 
have been substituted. This has not altered tho law as to what is tho 
cause of action in suits arising out of contract. Explanation III of section 
17, Act XIV of 1632, though it does not appear in tho present Act, is 
a correct statement of what tho law still is and shows clearly tho true 
meaning of the words '* cause of action " in tho case of suits arising out 
of contracts — 5flh’yram v. Chaha Mai, 34 A. 49 p. 53. 

Scope of the Section. — ^Tho provision of this section arc to be read 
subject to the provisions of sections 16 to 19. This section provides that 
V suit,” that is other than n suit mentioned in ss. 16 to 10, shall bo 

instituted in a Court within tho local limits of whose jurisdiction (a) tho 
defendant (at the time of the commencement of the suit) actually and 
voluntarily resides or carries on business or personally works for gain, 
or (6) any of the defendants (when there are more than one) actually 
and voluntarily resides or carries on business or personally works for 
gain and either the leave of the Court is taken or the other defendants 
acquiesce in such institution, or (c) the cause of action wholly or in part 
arises, — Fuzlur Rahim v. Dioarltanath, 80 C. 453. 

“ Actually and voluntarily resides.*' — The word “ reside ’* has been 
used in the Code But in clause 12 of the Letters Patent the word 
' dwell '* occurs. The words “ dwell *’ and " reside ” express the same 
idea and the word “ reside ’’ is synonymous with the word " dwell 
but in some cases it has been held that the word " dwell ’* has a more 
•extended meaning than the word reside. — Mahomed v. Laldin, 3 B. 227, 
229; Shri Goswami v. Oovardkanlalji, 14 B. 541, 547; Emrit Lall v. Kidd, 
2 Byde 187. Whatever dificrenco of opinion there may be with regard 
to the signification of the above two words, we would take for the purposes 
of this Code that the terms aro synonymous and accordingly proceed to 
note all the cases bearing upon both tho terms. 

Except in the cases mentioned in s. 16, the mere residence of a person 
within the local limits of a Court gives that Court jurisdiction to enter- 
tain a suit against him Thus one partner may sue another partner for 
dissolution of partnership in the Court at B if the latter resided in B at 
the date of the suit, although tho partnership commenced and was carried 
on in a foreign territory. — /small ji v. Ismail, 45 B. 1228 : 63 I. C. 959. 
Similarly, in a suit for rent, where it was proved that at the time the 
suit for rent was instituted, the defendants resided within the local limits 
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ia ar;?:~r cat c5 ccrtracts (54 A- 49, p. 53). It is thsrtfcrs T?trK~ 
beb-s- izT rsf^ace. Cases beartar cs i: arc ^ood Li's* ara hare bssa : 

Ezjlznzihn ///.— la sahs arlsiag oa: cf ccatasct, tbs eaase cf tzd 
artses wtthia tba lasaaiaa cf this seatica at say cf the fcllrafcr phass, 
caaialy: — 

(j) the place '^here the ccatraat u-as laade; 

(li) the place where the ccatrsct ■eras to be perfaraiea, cr pearra- 
aace theaecf ccaipleted. 

(S) the place where, ia parsaaace cf the ccatract. ^y 

which the salt relates was eiprsEsly cr iaspliedly paya:^- 

Salt a^alast Koa-Resideat Foreigners. — It is row settled Uw 
British ladiaa Ccart is eatitled to exercise jurisaictica cxer a a^-res:;^ 
foreicaer when the cause cf sctica arises withia its jansciraca- 
Ear.ji T. Frzhlzidzi, 20 B. 1S3; GirShsr t. hTc^rytr 17 B- 662; 

T. ?*'sircb Svrd, 29 hi- 69; Anr.znz^si t. Afiirscrjc. 23 M. 544; ^*9 L 
220; Ranihzi x. ShonLcr, 25 B. 523; yrdtirz Re’izhhz: T. KicaV., Jo 3- 
B. J. ISO. But it U act settled whether a Entish ladisa Ccur. 
cictica to eatencia a suit acaiast a fcrciaaer who does act 
British ladia aad the cause of actica arises ia a fereica Cc^ity^ * 
he carries ca busiaess throach his Area* xrithia the local laaits ^ 
British ladisa Court; This pciat arose ia a Couac3 Case fcci " 

act decided; Anr.zr^-zlzi v. .Vunrpcfc, 23 51. 544; 53 I- A- 

Reilsloaal PoTers oT Cotnt under S. 115 la Qaestlsas cf 
— Xo hard aad fast rule as to rsTisica caa be laid dewa ia cases cf 
as to jurisdictica uader s. 20 aad each roust be decided ca its erra 
Ordi a arJy, iaterfereace ia rexLsica is iasdvisahle ia such cases szi^ Jp' -p 
caly be exercised ia excepticaal cases to reaiedy aa iajustire- The r* 

Site Rzn Ben Dh^n v. The Fim Be^.zrti Dzs Putz^ Cr.c^d, A 1- ^ 
1923 Lah. 565. 

21, Xo obiection as to the place o! stiing shall be 
Ob}«6cni 13 j=H.- hr anr appellate or lerisional Coart 
soch objection was talren in the Court 
instance at the earliest possible opportanity and in sU cases ’5^^- 
issues are settled at or before such settlement, and uii]es= 
has been a consequent failure of justice. P*£‘'*- 

COMMENTARY, 

This sectica which is scrcswhst cTWiTTaT to s. 11 cf tha Ssdfe ^**^*AI 
Act is asw. It provides that ohjeetjoa as to jurisd:=ii-n, thst ^ 
place cf roiur will not be aBowed to be iaVes either i= the srpe-s*« 
the reTisioaa.1 Court, unless such objection was tahen ia the Cou n ^ 
first instance at the earliest pcKsible cppcrtunitr. It refers to the 
al aad act to the pecuniary jurisdicticn, and "is confined to object^ — = ‘ 
jnrisdi'*tion as to plice of suing. 

Scope cf the SecUcjn. — ^THs section forbids any sppelli^t? cr 
Court to allow any objections as to the place cf suing unless it . jT 
in the original Court at the earnest pos^le cppcrtruity, sad eves 
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a person liable to nrrost before judgment under b. 100. In Mahomed 
Shuffi V. Laldin i46(fulo, 8 B. 227, it has been held that the moaning to 
be given to the word " residence *’ in legislative cnactmcntB depends upon 
the intention of the Logislaturo in framing the particular provision in 
which the word is used. 

The defendant was Political Agent at Kolhapur, and ho resided there 
up to the evening of the 6th Marcn, Having obtained n year’s furlough, 
he left Kolhapur on that evening, and arrived in Bombay on tho 7th 
March, and remained there until tho 10th March, In a suit filed against 
the defendant on tho 8th March in tho Bombay High Court for damages 
for false imprisonment and malicious prosecution. — held, that tho tern* 
porary residence o! the defendant in Bombay under the circumstances gave 
the Court jurisdiction. If a person has no permanent residence ho may 
be said to dwell wherever ho may bo found . — FernandeB v. TPray, 25 B. 
170. 

The word " dwell ” must be construed with reference to tho particular 
object of the enactment in which it occurs. Residence in Bombay merely 
for a temporary purpose, is not to “ dwell " there, so as to give jurisdic* 
tion to tho High Court under cl. 12 of the Letters Patent, Held, that the 
mere fact that the defendant had purchased the house which he occupied 
during a temporary visit to Bombay afforded no inference of intention to 
dwell there. — Goswami Shrt v. Govardhanlalji, 18 B, 29. 

The rules stated in the various portions of s. 20 are altemativj. 
Where at the commencement of an action in perBonam, tho defendant: is 
resident (or present) within the jurisdiction of a court, it has junadtet’on 
to entertain the action and' absence from its jurisdiction of tho object 
of the claim will not deprive it of jurisdiction otherwise obtained; Mrs. 
Annie Besont v. Narayantah, 25 M. L. J, 638: 16 hL L. T. 1 : 21 1. 0. 
789. 


The plaintiff, resident in Calcutta, sued H, resident in Bomhav but 
carrying on business by his gomasta in Calcutta, and others resident in 
Bombay, to set aside a release, executed in Calcutta, of his interest in 
certain property situate in Bombay, on the allegation that it had been 
obtained from him by false representations made by H. Held that the 
whole cause of action did not arise in Calcutta so as to enable the plaintiff 
to sue in Calcutta without leave of the Court. — /amatl Hadjee v. Mahomed 
Hadjee, 18 B. L. R. 91; 21 W. R. 303. 

The_ High Court has no jurisdiction to entertain a suit on an instru- 
ment stipulating for the payment of money generally, when the defendant 
resides beyond the local limits, and such instrument was signed by him 
beyond those limits — liajendra Rau v Satna Ran 1 M H C. 486; and 
mnier v. Round, 1 M. H. C 202. 

Held that a suit by a lessor against his lessee to recover rent which 
had accrued due in respect of land in Gwalior, tho plaintiff being a subject 
of the Gwalior State, but the defendant a British subject resident in the 
district of Jhansi, was properly brought in a Civil Court in the district of 
Jhansi . — Bhujhal v Nanheju, 19 A. 540, (22 C 222, referred to) 

^ The District Court may, when the defendants reside within its local 
jurisdiction, try a suit for damages and injunction to restrain illegal 
Interference with plaintiff’s right to fish and use fishing stakes and net# 
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thoro is on the record sufFiciont material to substantiate it; Vidhi Lai 7. 
Mazhar Hussain, 7 A. 230; or the objection is potent on the face of the 
proceedings; Bidhestoar v. Hanhar 12 B. 165. 

Section 21 of the 0. P. Code is not applicable to proceedings under the 
Provincial Insolvency Act, therefore an objection as to the place of suing 
may be tahen at any time; Madho Prasad v. TVoKon, 18 C. W. N. lOSOr 

20 I. C. 370. 

“ Unless there has been a consequent failure of Justice."— In order 
to ascertain -whether there has been a " consequent failure o! juBtice 
within tho moaning of s. 21 C. P. Code, by reason of a case having been 
tried in a Court not ha-ving territorial jurisdiction to try it, it is necessary 
to arrive at some decision on the merits. It is a question -which involves 
n consideration of tho whole of tho merits in tho suit, and -without going 
into tho merits and forming some opinion upon the justice or otherwiM 
of the decision of the first Court, it is impossible for the Appellate Court 
to conform to the provisions of s. 21; Lachha Bam v. ViV/», 19 A. I*. J- 
805 ; 62 I. 0. 899. 

Suit to recover money due on “Life Insurance Policy — Death of Bsswed 
— Part of tho cause of action — Held that in the absence of anything t® 
that there had been a failure of justice, the trial cannot in view of s. 21 ol 
the 0. P. Code be set aside as -without jurisdiction; The Bengal Proviaen 
and Insurance Co. v. Kamfnt Kumar; 22 C. W, N. 617: 44 I. C. 694. 

An objection as to the place of suing should not be allo-wed bv 
appellate Court, unless there has been consequent failure of io 

Bhan v. Punjab Cotton Press Co., 40 P. W. R. 1913: 45 P. D. R. 

I, C. 130; Madari v. HfisiV, 9 Bur. B. T, 119: 36 I. C- 431; 

V. Kurunathappan, (1918) M. W. N. 661: 47 I. C. 764; Gregory v. 

21 P. W. R. 1910 : 40 I. C. 441. 

Suit for damages for breach of contract of marriage — Trial in 
Court. Held, that even if the Munsif had no jurisdiction to enterta’ 
suit, his judgment should not have heen set aside unless the gjyt 

was satisfied that there had heen a failure of justice by reason of tne ^ 
being instituted at the -wrong place; Bhag Singh v. Labh Singh, vo 
1916: 36 I. C. 114 

An order passed by an appellate Court allowing an objection as 
place of suing should consider and decide whether there has been a 
of justice consequent on the suit having been instituted in the i C. 

Nand Kishore v. Abdul Rahman, 17 A. L. J. 1034: 12 A. 74: 

801. 

^ Submission to Jurisdiction.— The fact of a defendant not 
jurisdiction of a Court having waived h’s privilege in previous suits 
against him, does not give the Court jurisdiction to entertain a suit 
him, in which he pleads that he is not subject to such jurisdiction.-' 
Chunder v. i^obodeep Chunder, 0 C. 535 : 12 0. B. R. 465. ^ 

If a defendant who appears in a suit chooses not to raise tbo 
want of jurisdiction, he must be taken to submit to the jurisjction. 
cannot be allowed to take the plea at the latest stage of the suit, o 
Mecution proceedings — Raj Narain v. Rotoshan Mull, 22 W. R> I**®' 

Gobmd V. Coma Sundaree, 24 W. R. 868; Modun Mohun v. Baroda 
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A Non-British eubjccl resident out of the jurisdictfon, but cftrrying 
on business in Bombay tliroupb ngent, is not liable to bo suod in tho 
High Court of Bombay whoro the cause of action has arisen wholly out- 
side the jurisdiction. — Kcito\cji Damodar v. K/jtm/j Jairam, 12 B. 607. 
Impliedly over-ruled by Oirdhar Datnodar v. Kattt^ar Iliragar, 17 B. 002. 
Distinguished in 20 M. 6J4, P. C. It has been held by the Madras High 
Court that the expression ** carrying on business " in cl. 12 of the 
Letters Patent ineludes carrying on business through an agent in British 
India by foreigners living outside jurisdiction . — Jauoo v. Baichoo, 45 M. 
L. J. 471, dissenting from 12 B. 507 and following 17 B. 002. 

In 8. 20 (a) of the C. P. Code " cnrrj'ing on business ” is used ns dis 
tinct from personally wording; it docs not necessarily involve persona! 
presence or personal effort and a man may carry on a business in a place 
e.y., through an agency or through a manager or by his Bcrvants, without 
having gone there. It means having an interest in a business at thjf 
place, a voice in what is done, a share in the gain or loss and soino 
control, if not over the actual method of working, at any rate uikio the 
existence of the business; Kripa Bam Sita Bam v. Mangal Sen, 19 A. L. 
J. 696 : 3 U. P, L. R. 18. 

Where goods are sent from the mofussil to be sold in toum by brokers 
or commission-agents, held that such sale of goods by brokers or agents 
does not constitute carrying on business in the latter place — Chinnamal 
V. ^lufcannafommal, 3 M. H. C. 140, Khimji Chaiurbhuj v. Forbes, 8 
n Das V. Bfiapujan Das, 7 B. I>. R. 535; 1C W. 

R. 0. C. 16 (reversing on appeal 7 B. L. R. 102). 

A retail dealer in European goods, residing and carrying on business 
at an up-country station, is not within the jurisdiction of the High Court 
on the ground that he was an agent in Bombay for the purpose of pur- 
cna^ng and fom-arding goods to be used in hia trade . — Framji Kavasji 
V. Hormasji Kavasji, IB. H. C. 220. 

Where the defendants had no permanent office at Amritsar but there 
was only a travelling agent residing at that place who secured orders for 
them and forwarded them to the Head Office at Calcutta, but he had no 
power to enter into any contract or to receive any money on behalf of the 
defendants. Held that tho defendants cannot be said to be carrying on 
business at Amritsar; Firm of Hira Hand Murlidhar v. Firm of Gurmtikh 
Rat, 73 I. C. 205. 

In order to give jurisdiction, it is not necessary that the defendant 
should personally carry on business within the local limits of the Court. — 
Muthaya Cketti v. Allan. 4 M, 209. 

A Civil Court has jurisdiction under s. 20 to entertain a suit for the 
dissolution of a partnership which commenced and was carried on in 
foreign territory, if the partners reside within the jurisdiction of the court; 
Hojt ijalu’ntbhat v. Ismail, 45 B. 1228' 23 Bom. L. R. 543: 63 I. C. 059. 

Where it was proved that the defendant had lived and carried on 
business in P for forty years and there was apparently no intention of their 
ever returning to their original home at N, their place of residence under 
8. 20 of the C. P. Code is in P and not at N, although they had an ancestral 
abode and' some ancestral land at the latter place; Guranditta Mai v. 
Ramda#, 112 P. R. 1016: 38 I. C. 62. 


C P. C-17 
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transferred to another Court, and tlie Court to which such 
application is made, after considering the objections of the other 
parties (if any) shall determine in which of the several Courts 
having jurisdiction the suit shall proceed. [New.] 

COMMENTARY. 

This Boction is new. It has been substituted for s. 20 of the C. P. 
Code, 1882; but its provisions fire quite ditlerent from the provisions of that 
section, which coptnined provisions ns to ” slay of proceedings ’* which have 
been altogotiier omitted from this section. 

“We Imve omitted clause 22 of the Bill, (which corresponded vdth 
8. 20 of the old Code) ns to our opinion it is unnecessary. We think that 
sufficient provision is made for trnnsfers under the succeeding clause. See 
the Report of the Select Co7nviittee. 

Scope of Section.' — It is only when a suit may be brought in one or 
other of two Courts both of which have jurisdiction, that an application pan 
be made under ss. 22 and 23 of the C. P. Code. Where the junsdiclion of 
one Court is denied, an application for transfer under these sections cannot 
lie; The National Engineering Co. v. The Rattan Engineering Co., "1 
208. 

Grounds for Transfer. — The omission of s. 20 of the Code of 1882 leaves 
unfettered the discretion of the Court to determine in which Court the sw 
shall proceed. The venue will not bo changed from the place where t 
plaintiff has laid his suit unless there is a manifest preponderance of co ' 
venienco in trying the cause elsewhere; Muthia Cheiiy v. Arunachem . 
7 Bur. L. T. 1 : 23 I. 0. 345. 

The plaintiff sued the defendant in the Bombay High 
tion alleged to be contained in a notice that appeared in the Bo -J 
Gazette The defendant was the Chairman of the Hinganghat Mm 
pany within the jurisdiction of the district of Wardhn in the -jgj 

vinces. The defendant contended that neither ho nor the plaintm ^ 
or carried on business in Bombay, and that all his witnesses reside 
Wardha. Held, that the plaintiff was entitled to sue in Boio oj* 
Oeffert v. Ruck Chand, 13 Bom. 178. 

An application to transfer a case from one city to another to 

granted, where there is no balance of convenience on the side of ® 
other city, nor are there grounds to suppose that greater justice ^ 

done by a trial there. Then plaintiff should not, without sufficient c > 
he deprived of the right given him by law to select the Court in wine 
will sue . — Bohitram v. Ckimunbux, 8 I. C. 449. 

Where the dealings all took place at Karachi, the persons 
goods were bought and to whom goods were sold by the petitioners w 
Karachi, and all the accounts relating to the dealings in question w 
Karachi. — Held, the balance of convenience was greatly in a j, 

case being tried at Karachi; Banarai Daa v. Kashi Lai. 72 I. C. 

B. 1923 Lah. 883. 

Sections 22 and 23 do not apply when the suit sought to be 
19 on© instituted on the original side of the High Court, but the Court n 
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Cause of Action In Suits or Contracts.— For the purposes of s. 20, 
C. P. Code, the vrords ** cause of action," so far ns suits on contract nro 
concerned, include the making of the contract and the performance or com- 
pletion of performance of the contract and the payment of money under the 
contract. In cases based on a Policy of Insurance, they do not inchido 
the loss or damage of the properly insured which is merely a cause of the 
cause of action; Jupifer General Insurance Co. v. /tbdul Ash, 1 It. 231: 
76 I. C. 482: A. I. B. 1024 R. 2. 

In a suit for damages for breach of contract, the cause of action con- 
sists of the making of the contract and of its breach at the place where 
it ought to be performed. — Dhitnj'isiia v. Fforde, 11 B. O-lO; Dopa v. Seep, 
of State, 14 C. 255; Bampjirfah v. PremsiJ;, 15 B. 03; Dobson v. Dcnpal 
Spinning (C Weavinp Co., 21 B. 120; Seshajiri v. Nawab AsJeur, 27 Jf. 494. 
If the whole cause of action arose at a particular place, say Calcutta, e.tj. 
if the contract was made in Calcutta and also the breach took place in 
Calcutta, a suit on the contract could bo brought in Calcutta. But if 
part only of the cause of action arose in Calcutta and part in Patna e.ff. 
if the contract was made in Calcutta and the breach took place in Patno, 
a suit on the contract would lie either in Calcutta or in Patna; Bhaqstnffh 
V. Labh Singh, 1916 P. R. 281: 37 I. C. 114; Punjab Mutual Hindu Family 
Belief Fund v. Sardari, 1918 P. R. 825: 45 I, C. 900; Siiaram v. Ram 
Chandra, 1918 P. R. 105 : 44 I. C. 863. 

The words " cause of action,*’ mean all those things necessary to 
give a right of action; and, in a suit for breach of contract, where leave 
to sue has not been obtained, it must bo established that the contract, as 
well as the breach, have taken place within the local lirhits of the Court — 
Doya Raram v. Secretary of State, 14 0. 456. Approved in Boghoo Nath 
Misser v. Oobind Narain, 22 0. 451. 

A non-resident foreigner, who is a subject of a protected Native State, 
may be sued in the Courts of British India, if the cause of action arose 
within the ]'nrisdiction of any such Court. Even apart from the provisions 
of s. 17 of the C. P. Code, 1882 (s. 20), the cause of action in the case of 
contracts arises at the place of performance. — Tadepalli Subba Bao v. 
Nawab Srjed, 29 M. 69. (26 M, 644. followed). 

The jurisdiction conferred by clause 12 of the Letters Patent, whether 
the cause of action arises wholly or in part within Madras, extends to 
suits against absent foreigners. Further, in this case, the presence of 
the defendant within the jurisdiction, when the plaint was filed, would 
give jurisdiction. According to the general principles of English jurispru- 
dence, temporary presence and the accrual of the causes of action within 
the limits of the Court would each by itself be a groimd of jurisdiction. — 
Srinivasa Moorthy v. Venhata Varada, 29 M, 239 : 16 M. L. J. 238. AfiBrm- 
ed in 34 M. 257 P, C. : 14 C. L, J, 64 : 15 C. W. N. 741. 

Where a contract was made in Bengal for delivery of goods in Bengal, 
the mere despatch of goods from a place in the U, P. does not give rise to 
® cause of action enforceable in the Courts of the U. P in respect of the 
breach of the contract: Pumachand Amir Chand v. Jodh Raj Ram Kumar, 
66 I. C. 501 : A. I. R. 1022 AU. 448. 

Where the suit is one arising out of a contract within the meamng of 
8. 17 of the 0. P. Code, 1S82 (s. 20), the cause of action arises at tb« 
place where the contract is made. — Kamisetti fiublob v. Kalha Venkafa- 
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for transfer under ss. 22 and 23 C. P. Code, the question of want of juris- 
diction of the trying Court could not bo raised; /?am Kumar 8hco Chandy. 
Tula Bam Blathuram. 1 Pal. L. T. 277; 56 1. C. 020 (34 I. C. 707; 48 1. C. 
105 folld.). See also Ptirna Ghundra v. Dhon Kritlo, 12 A. L. J. 896 : 24 
I. G. 318. 

“ After notice to the parties.” — ^The words used in s. 22 of the 
C. P. Code are mandatorj*. The words ” after notice to the parties.” 
indicate that the notice must bo given prior to the making of an applica- 
tion for transfer of a case and that a notice of the ajiplication issued by the 
Court to which the application is made is not what is intended. In a case 
where issues are settled, the application must bo made at or before such 
settlement is made and a delay in making such an application would renikr 
the application incompetent; Gulab Chand v. Shcr Sinph, 150 P. W. K 
1916; 11 P. R. 1917: 16 P. L R. 1017; 35 I. C. 616. 

23. Cl) Where the several Courts having jurisdiction are 
subordinate to the same Appellate Court, an 
piStioilL?"'* application under S. 22 shall be made to the 
Appellate Court. 

(2) Where such Courts are subordinate to different Appellate 
Courts but to the same High Court, the application shall be maae 
to the said High Court. 

(3) Where such Courts are subordinate to different High 

Courts, the application shall be made to the High Court witnin 
the local limits of whose jurisdiction the Court in oi 1 

is brought is situate. [ss- 22, -3, -J 


COMMENTARY. 

The provisions contained in ss. 22, 23 ond 24 of the C. P- 
of 1882, have been summarized in this section. 

Power of High Court to Transfer Suits. — ^This section 
empower a High Court to transfer a suit instituted within its ych 

tion to the jurisdiction of another High Court, but only to declare g 

Court a suit shall proceed, and if necessary, to stay all further pioce 
within its own jurisdiction . — Tula Batn v. Harjiioan Dass, 5 A. 60 
ed in Thulsi Ravi v Shiam Sundar, 5 I. C. 588. 

Where two suits between the same parties are pending in two 
subordinate to two different High Courts, either High Court may .tgr 
suit pending in the Court subordinate to it to be transferred to the 
Court . — Venhaia v. Maksudan, 35 0. 541. 

This section does not empower a High Court to direct 
Buit brought in a Court subordinate to one High Court, to a Court s 
nate to another High Court; but the High Courts acting in 
may direct such transfer — Skinner olias Nnwob Mirza v. Ofd^. 2 A* 

The authority given to a High Court by s, 23 (3) to determine 
of several Courts having jurisdiction a suit shall proceed, does not emp 
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negligence and misconducl arose at Karnclii; Safeoram v. C/ia^cr Lai, 84 
A. 49: 8 A. L. J. IlOO; Lai Singh v. Firm of Haji Harfir BaUhth, 8 Lah. • 
L. J. 499. 

The plainliS, residing at Knnvnr, sent money to dofonclnnl No. 1 at 
Bombay to send him certain goods. Tho defendant infonned the plnintifT 
that he hod not tho goods required; llicrcupon the plaintiff telegraphed 
to defendant No. 1 to poy tho amount to defendant No. 2, n resident of 
Bombay, provided ho shipped the goods. On failure of defendant No. 2, 
the plaintiff sued defendants Nos. 1 and 2 in tlio Court at Knnvnr to 
recover the amount. Held that, as tho contract between defendants Nos. 

1 and 2 was both entered into, and intended to bo performed in Bombay, 
the cause of action, therefore, arose in Bombay, and tho Court at Kanvar 
had no jumdiction . — Dadabhai Da/ili/iai v. Diogo Saldanha, 18 B. 43; 
Firm of Asa Ram Kalu Ram v. Firm of Balihis Ram Kanhaiya Ram, 63 
I. C. 331. 

In a suit by tho plaintiff in the Calicut Court claiming (1) refund of 
freight (2) the price of the bundles short delivered or (3) the amount due 
to him on a general average account, it was objected by tbe defendant 
that the Court at Calicut had no jurisdiction to entertain the suit. Held, 
overruling the objection (1) that the freight having been collected in Calicut, 
the cause of action for its refund arose in that place; (2) that the cause 
of action for the price of goods short delivered arose partly in Calicut 
'as that was tbe place where tho goods were to be delivered according to 
the terms of tbe charter party; and (3) that the fact that the voyage safely 
came to an end was part of the cause of action for general average and 
that having taken place at Calicut, tho Calicut Court had jurisdiction to try 
. the whole suit; The terms “ cause of action ’* in s. 20 means the whole 
bundle of material facts which is necessary for a plaintiff to allege and 
prove to entitle him to succeed; iVaisfri^ Raja Bai Naram v. Hirji Karim 
Mamood, 35 M. L. J. 189; 47 I. G. 708. 

The cause of action for damages for short supply of goods ordered by 
plaintiff from defendant arises at the place where the latter carries on 
business; Har Parahad Balip Singrb v. Sewa Jado iloi, 60 I. C. 481. 

Plaintiff sent to defendants some articles m excess of what defendants 
had ordered and the latter returned them but the goods failed to reach 
the plaintiffs who brought this suit for the price of the same. Plaintiffs 
w'ete residents of Kumbakonam and defendants of Mysore. Held that the 
suit relating to tho excess goods w’lis one for damages and tbe Kumbakonam 
Court had no jurisdiction to try the same; ilanjappa v. Raja Gopalachariar, 

24 M. L. T. 95 : (1918) M. W. N. 878 : 45 I. G. 779. 

The plaintiff sued in Court at Nasick in British India to establish hia 
right to a share in tho income derived from certain grants of land situate 
outside British India, but received by tho defendant within the jurisdiction 
of the Nasick Court. Held that the suit was w'lthin the jurisdiction of the 
Court, there being no dispute as to title . — Kashinath v. Anant, 24 B. 407, 

Saits for Recovery of Money. — In suits for recovery of money, tbe 
place where the cause of action arises, is the place where the money is 
payable, expressly or impliedly, under the contract itself and not under 
any general rule of law that where a contract is silent as to the place of 
payment, it is tho duty of tho debtor to seek out his creditor and pay 
him. — Raman v. Gopala, 81 M. 223. Approved in Sailendra v. Ram Sun- 
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(2) Where any suit or proceeding has been transferred or 
withdrawn under sub-section 0), the Court which thereafter 
tries such suit may, subject to any special directions in the case 
of an order of transfer, cither reti*}' it or proceed from tlic point 
at which it was transferred or withdrawn. 


(3) Por the purpose of this section, Courts of Additional 
and Assistant Tudgos shall be deemed to be subordinate to the 
District Court. 


(4) The Court trying any suit transferred or withdra^ro 
under this section from a Court of Small Causes shall, for the 
purposes of such suit, be deemed to be a Court of Small Causes. 

[S. 2o. I 


COMMENTARY. 


Changes Introduced In the Section. — " Tho words at any 
been added to clause (1) to remove the difficulty created by the view that 
suit cannot be transferred after the hearing was once commenced, as ° 
which there is n conflict of decision.” — Notes on Clavses. 

This section corresponds with s. 25 of tho C. P. Code of 1P82. 
changes have been made in this section to set at rest the confl cting oe ■ 
sions. Under the old Act, there was a diversity of judicial opimo° aa 
whether the District Judge had power to transfer execution proceedings a 
hence the words ” other proceeding ” have been added. Then there 
also diversity of judicial opinion as to whether the District Judge a 
withdrawing a suit or appeal could re-transfer it or not, and hence 
word “ re-tranafcr ” has been added. 

“ On the application of any of the parties.” — ^Tn the absence of a duly 
appointed guardian ad lifem, the next friend of a minor can apply 
transfer of suit from a muffussil Court to the High Court. — Jottnara 
V. Rajkristo. 16 C. 771. 

” After notice to the parties.” — Under this section it is 
necessary that notice should be given in all cases, as the next 
shows that the Court may of ‘ its own motion ' without giving ** 
transfer a case. It is only in cases w^here a party to a suit or j{g 3 
applies for transfer of a case, on the grounds of convenience 
or witnesses, the disqualification of a Judge or intricate and a 

tions of law, that a notice should be given to the parties; ^ ^ases 
District J udgo for the sake of administrative convenience transfer 
from one Court to another, as for instance, where the file of one „gji 
heavier than another and for the sake of equal distribution of 
his subordinates, in such cases no notice is necessary, the y. 

can of its own motion transfer cases. See Bellary Press Go.t ^ 
Venkata Row, 8 M. L. T. 374. 

Where an order of transfer is made without issuing notice, 
one without jurisdiction and must be set aside; Fatema v. •- 

A. L. J. 851: 68 I. C. 560; Dwarka v Tara Prasanna, 19 0. w. ’ 
A. 8. De Mello v. New Victoria Mills Co., A. I. R. 1926. All. 17. 
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Court wilhiu tho juriediction of which it wos doled nnd 
non to outortain tv.0 *uH for «co':m o Iho 

ond PrcMing Co. v. ift/lc Srecramutlu tJeidu, 19 (1 C. 202 referred 

. . . . 

The assignee of a promissory- note can sue in the Cnurl haring juniaic* 
tion where his assignment is made The ns^ignmonl is o oi the canso 
of action with the meaning of s. 20, C. P. 

AfanepaUt Sethtra/u, Si M. L. J. 810: 5 Id W, »I0: 8< 1. C. 081. 


'Where proposal was made at Aligarh nnd nfter negnliations Vv enrre*- 
pondence it was finally accepted at Calcutta, held that the cnu»c ol action 
arose at Calcutta; Barodo Pra«ad v. Pi a re I/ol, 0 A. 1<. J. 218. 


Cause of Action: Goods ordered by Y. P. Post.— PlnmlilT, a resident 
of K in U. P. ordered certain goods of a firm in Delhi. Tho goods were 
Bcnt by V. P. Post but on tubing delircry plaintiff found that the good# 
he had ordered had not been sent nnd accordingly in«titulcd a #u)t at K 
against the firm for damages. Held, that the suit had been correctly insti* 
tuted at K and although the contract o-as entered into at Delhi, it was 
not completed till delivery was made and the ^oods paid for at K. Until 
actual delivery and payment was made at K, the good# remntntd (be 
property of the firm at Delhi and the K Court Imd lurisdiction to entertain 
the suit; ffam Lai v. Bhofanath, 42 A. CIO: 18 A. D. J. 749: fiO I. C. 
859. 


In a Buit to compel registration of a deed of mortgage of land# situated 
within the jurisdiction of the Jlunsif of Perambalur, cicculcd at Comha* 
conum, held that, as the defendant was under an obligotion to plaintiff 
to get the document registered at Perambalur, and that as breach of the 
obligation was the cause of action, consequently the Court at Perambalur 
which was the place of the fulfilment of the obligation, had jurisdiction.— 
Sami Ayyangar v. Gopal Ayyangar, 7 M. H. C. jl7t5. 

A mit for injunction may be filed in the Court within whoso jurisdiclioa 
the plaintiff's rights were interfered %rith, although the defendant doca not 
lire therein, ifahadeo v. Nabi Bahsh, 25 I- C. ICrt, 


A suit for injunction for infringement of trade mark hy advertisement 
may be brought either in the place where the advertisement was published 
OT in the place, where advertisements and hand hills arc distributed; 
K-heshirapal v. Pancham Singh, 37 A. 446 : 13 A. L, J. C97. 


The Accrual of the Material Part of the Coase of Action fs finfficlcnt 
to Give jMisdIctfon to a Court— The words “ wholly or in part " have 
een added to clauge (c), in the ptegeni Code. U emboiiea the principle 
Jn-n .- Cte fallovnng cases ihai a Court can iry a. suit 
rthm tortose jurisdiction part o/ the cautg of action arote. — ^Thc expression, 
action." as used in this section, does not mean the wliolo cause 
Ol action, but includes material part of the cause of action. In a suit 
or Compensation for breach of contract, the making of the contract f« a 
matcnai part of the cause of action. — BUhunath v. Hahi Dahheh, C A. 277. 
use also Lleieellin v. Chunt Lai, 4, A. 423; Gopi Krishna v. m Ktmul, 

W figs'’ ^ - - ' ■ ' , ^ I/! 


The term " cause of action " does not necessarily mean 
Xne cause of action, but a suit to which s. 17, 0. V. ^ ' 
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A District Judge Iins the power under s. 24 (3) to transfer a case 
pending before him to the Court of the Additional District Judge; O’iinen 
V. Abdul Bahvian, 28 P. W. R. 1012; 14 P. L. R. 1012: 18 I. C. 6 

** Suit." — The word suit in tliis section includes execuUon 
proceedings; Jlfu/iammad v. Tiliamchand, 47 A. 57: A. I. R. 1025 A. 276: 
85 I, C. 746: Raja Oopala v. Tripathia, 40 746: A. I. R. 1926 Mad. 421. 

" Other proceeding." — A Court has under this clause power to 
withdraw anij suit (Abdul Rahman \\ Hooper, 34 B. 411); appeal 
Worom V. Parmeswar, 25 C. 30); or other proceeding, e.g., execution pro- 
ceedings (Velliappa v, Subrahmanyam, 30 JI. 485: 20 I. C. 119), ora 

proceeding under the Indian Companies Act (In re West Hope Town Tea ' 
Co. 0 A. 180). 

Power of Transfer and Re-transfer. — Under this section the High 
and the District Court have concurrent jurisdiction to transfer a suit. The 
High Court can direct a transfer even after the application for the same 
purpose has been referred by the District Court; Han Nath v. Deoenara 
Nath, 11 C, D. J. 218. 

It wag^held under the corresponding section of the old code of 1882 that 
where a District Judge had once transferred a case to bis owm file from t c 
file of a Subordinate Court, he could not aftsru’ards retransfer 
that Court; Amir Bcgam v. Prahlad Das, 24 A. 304. See also 
Prasad v. XV. G. Kenney, 24 A. 356. But these cases liave been dis m- 
guished in Gopee Lai v, Mathura Das, 25 A. 183, where it has been ne 
that where the Sub-Court ceased to exist the District Judge can re-trans 
the case to his own file. 

The Court of an Additional District Judge is subordinate to the 
Judge, and the latter is competent to make over to the former m &TV 
which he had withdrawn from a Sub-Judge to whose file it had /«2 

transferred. — Rahlial Chandra v. Secretary of State, 10 C. W. . 

0. 875: 9 G. \V. N. 705, commented on). See Dewan Shibnath 'v. dHW'"- 
Bank of Simla, 215 P, L. R. 1914 . 110 P. W. R. 1914. 

The mere transfer of a suit for the convenience of the public, 
the acceleration of business, from one Subordinate Court fo Qt 

not affect the authority of the District Judge to transfer to his own > 
to another Court, or to re-transfer it, if he sees sufficient reason^ 
doing The omission of the judge to assign his reason for transfernng 
case does not vitiate his proceedings. — Taruch Nath v, Gouree Chum, 

E. 147. 

An assistant Judge has no power to transfer a case, even 
application for transfer, is referred to him by the District Judge for ai p 
Haji Umar v Gusladji, 34 B 411 : 12 Bom. L R 354 

In a suit concerning land dispute, a Court which really had 
torial jurisdiction went into the case elaborately, made local msp 
and recorded evidence fully, when the defect was found out. A 
plaint was returned to be presented to the proper Court. Neld, g^l 
proper case in which under s. 24, the High Court should send it fo^^ t 
to the first Court itseU; Nand Ram v. Hira Dei, 21 A. L. J. 86: vo .i- 
<95. 
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Where the plnintiff in nn notion for tnnllcious prosecution, nlleged thnt 
the defendant had instituted criminal proceedioRs against him before tha 
Magistrate of Morodabad, causing a warrant to bo issued by the Sfagistratc, 
and having him arrested thereunder in Calcutta, held thnt the whole cause 
of action did not arise at ^^o^ndnbnd; that part of the cause of action 
arose in Calcutta so as to entitle the plaintiff, with leave of the Court, to 
bring an action in the High Court. — Luddy v. Johnson, OB. L. It. 141. 

In a suit upon a dishonoured hundi, held thnt the dishonour of Iho 
hundi by the drawee within the jurisdiction wns a material part of the 
cause of action by the holder against the first endorser; and, consequently, 
that such material part of the cause of action having arisen within the 
jurisdiction and the holder having obtained leave to bring his suit, the 
Court had jurisdiction.— Jtful Chand Joharimal v. Suga Chand, 1 B. 23 
(affimting 12 B. 113). Referred to in liamratii Jambhekar v. Pralhad Das, 
20 B. 133, 140. See also Seshagin Dow v. Uaicab AsUut Jung, 27 M. 491. 

Part of the cause of action cannot bo held to arise at a place, where 
payment was not originally contracted for, merely because after perfor- 
mance of the contract and without any consideration, a promise is made 
to pay at such place. — Seshagiri Dow v, Dawab Askur Jun^, 30 M. 388: 
17 M. L J. 304. 

In the absence of proof of on agreement that accounts should bo taken 
elsewhere, a suit for the taking of accounts of a partnership should be 
instituted in the Court within whose jurisdiction the business of the partner- 
ship was carried out: Niranjan Singh v. Kundan Singh, 17 A, L. J, 1015: 
62 I. C. 655; Prem Narain v. Dam Lai, 1 0. L. J. 561: 26 I. C. 225. 

In a suit for an account of partnership-dealings, where the cause of 
action had arisen in part within the original jurisdicMon of the High Court, 
and the leave of the Court to bring the suit had been obtained, held that 
the Court had jurisdiction to entertain the suit, — Davah Meah v. Khajee 
Meah, 4 M. H. C. 218. See also Diveti-Carnac v. Qoculdas Sabhanmul, 20 
B. 15. 

To give jurisdiction to a Court in a suit for account, it must be shown 
that the material part of the cause of action arose within the jurisdiction 
of the Court, — Kessowji Damodar v. Luckmi Das, 13 B, 404. 

The plaintiffs, who traded in Bombay, had dealings with certain firms 
at Delhi. It was agreed between the plaintiffs and the defendant that, 
according to the terms of a composition-deed executed at Delhi, the 
defendant should remit the amount found due to the plaintiffs when the 
accounts had been made up. In a suit by the plaintiff in Bombay to 
recover the amount of such composition, held that, if, after the execution 
of the composition-deed, an oral agreement to pay in Bombay was entered 
into between the defendant and the plaintiff's fnurtim, it was clear that part 
of the cause of action arose in Bombay and therefore the Court had 
jurisdiction — Pragdas Thakurdas v. Dowlatram, 11 B. 257. See also 
Dobson and Barlow v. Bengal Spinning and Weaving Co., 21 B, 126. 

In suits upon hundis drawn outside the jurisdiction of the High Court 
upon drawees within the jurisdiction, part of the cause of action arises 
outside the jurisdiction and leave to sue is therefore necessary for such 
suits.— Rampuftab v. Premsuhk Chandamal, 15 B. 93. Distinguished 
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held that; the District Judge is competent to transfer n suit to bis own £le 
after it was remanded by the Appellate Court for trial by the first Court. 

A case remanded to a District Judge can bo transferred to a Sub-JuJgc 
for disposal. — Fatima Bibee v. Abdul Majid, 13 A. 531 : Qurdeo Singh v. 
ChandTika Singh, 80 C. 103: 5 C. L. J. Oil; Raea Hussain r, Sheo Sakai, 
9 N. L. R. 40 : 19 I. 0. 55. The eases in 21 A. 230 and 15 A. 315 have been 
overriden by this section. 

Under the ne^v Code the pou'ers of translcr aro udder than under the 
old Code. Singamu Setti v. BhoppcUa, 15 M. L. T. 804: M. W. N. (1915) 
317 ; 23 I C. 425. 

Transfer of Application for Review. — S. 24 of the C. P. Code does not 
contemplate the transfer of an application for review to a Court other thaa 
that by which the judgment was pronounced. Therefore an order transfer- 
ring an application for review to a Court other than that which pronounced 
the judgment is illegal and the latter Court has no jurisdictaiu to deal with 
the application; Baij Lai v. Sifaram, 50 I. C. 910. 

Transfer of Applications and Proceedings under Special Acts.— A 
District Judge is not authorized to refer applications under special Acts, 
such as, proceedings under the Land Acquisition Act, to an Assistant Judge 
for disposal. — The first Assistant Collector of Prant Bassein v. Ardestr 
Framji Moos, 16 B. 277. 

A District Judge is authorised to refer a contested probate case to ® 
Subordinate Judge for disposal. — Kunjo Bchari v. Hem Chunder, 2o 
340; 2 C. W. N. (S. N.) 91. 

As to power of High Court to transfer insolvency cases to District Co^s 
under s. 24, see, Srccnivas v. Official Assignee of Madras, 25 AI. L- ' 
14 M. L T. 14: 21 I. C. 77. 

The inquiry m Proceedings under s. 14 of the Legal Practitioners Act 
cannot be delegated or transferred to another officer who is not the 
ing officer of the Court in which the mat-practices complained of were m 
mitted; Janak Kiskore v. In the matter of Chandra, 1 Pat. L J* ' 
37 I. C. 484. 

S. 24 Does not Apply to Proceedings under S. 476 of the Criminal 
oedure Code. — The word “ Proceeding ” in s. 24 covers all ^ 

contemplated at the date when the Civil Procedure Code of 1908 was ^ 
and not a special proceeding not then in contemplation or established v 
subsequent Act, namely, the Criminal Procedure Amendment 
of 1923). Hence the section cannot be invoked to allow a Court, o 
than the Court in the course of proceedings in which a perjury or lorg J 
was committed or a Court to which appeals ordinarily lie from that LO j 
to entertain the question of preferring a criminal complaint under s. 4‘ ^ 
the Criminal Procedure Code — Rameshar Lai v. Rajdhari Lai, 25 A. 

433: 101 1. C. 247: A. 1. R. 1927 AU, 469. 

Defect of Jurisdiction not Cured by Subsequent Transfer.—* 
the Privy Council that, under this section, superior Court cannot j 5 

order of transfer of a case unless the Court from which the 
sought to be made has jurisdiction to try it. — Ledgard v. Bull. 9 j\ 
P. O- (5 A. 871, reversed; Peary hall v. Komal Ktshori, 6 C. 30, ' 

Referred to in Ram Narain v. Panneswar Narain, 25 C. 39- 
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maintamed ia the Court which passed tho decree . — Umarao Shgh v. Ilardeo, 
29 A. 418. But where tho fraudulent decree is threatened to bo cxoculcd 
and there is a prayer for an injunction in addition to the relief for a declara- 
tion that the decree is null and void, the suit can bo instituted in the 
District where the execution proceedings arc threatened. — Banbcbchari t. 
Poliheram, 25 A. 48; India Provident Co. htd. v. Oouinda, 27 C. W. N. 
359: A. I. It. 1923 C. A. L. 425; DaUamal v. Jagannath, 72 I. C. 892. 

Sttft for Refund of Fare on Goods Sent through Two Rallnaye. — The 
plaintiS sent some grains from Cn^Mjporo to Jagannath and tho goods 
had to travel through two railways. Ho paid tho faro at a higher rate than 
was necessary and brought a suit at Caumporo for the recovery of tho 
excess. Held, that tho cause of action arose partly at Cawnporo and 
the Cawnpore Court had jurisdiction to entertain tho suit; Eatt Indian 
Railway Co. v. Bindo, 13 A. L. J. 60 ; 20 I. C. 020. 

Explanation I. — The word ‘ residence ' as usually understood, means 
a fixed and permanent home of a man's infe and family {see 1 A. 61 and 
0 W. B. 240). In some coses under Act YHI of 1859 in which the word 
“ dwell ” was used, it was held that occasional residence will not bring 
the defendant within the jurisdiction of a Court. But in 3 A. 91 P. C. 
and in some other cases under the Code of 1859, it was held that a person 
might dwell at more places than cue within the meaning of the 0. P. Code. 
This explanation gives legislative sanction to tho above Privy Council and 
other cases, to avoid difficulty and diversity of judicial opinion. According 
to this explanation a temporary residence of tho defendant and in respect 
of a cause of action arising at a place whore he has such temporary 
residence gives jurisdiction. 

Ancestral Home at One Place and Actual Residence In Another. — ^The 
mere fact that the defendants had their ancestral home within the local 
limits of the jurisdiction of a Court though they actually resided outsido 
such local limits, would not give the- Court jurisdiction; Kishore Lai v. 
Ram Sunder, 19 A. L. J. 822. 

Explanation 11. — This explanation settles the residence of a corpora, 
tion or company and follows the rule laid down by English Courts. 

A corporation resides wherever it carries on its business, irrespective of 
the location of its head office and if a corporation such as a Bank has branch 
offices in fifty separate and distinct jurisaictions, it can and may be sued in 
any one of such jurisdictions for the enforcement of a right in respect .of 
which a cause of action exists within the local limits of each independent 
mrisdiction; Bank of Bengal v. Sarai Chandra, 4 Fat. L. J. 141: (1910) 
Pat. 165 : 48 I. C. 943 (89 0. 104. folld.). 

Explanation 111 of the former Code (which was inserted by tho 
Amendment Act VII of 1888, s. 7) has been omitted. Tho insertion was 
then thought necessary to settle the doubt whether “ cause of action *’ 
meant the whole or a part also. The explanation therefore made the point 
clear, but as it indicated the places of suing in cases arising out of contracts 
only, the question arose whether the accrual of part of tho cause of action 
is sufficient to give jurisdiction in cases other than contracts and to leave 
no room for doubt or ambiguity the words ** wholly or in part ” have been 
added to clause (c), making it applicable to all classes of suits. The ex- 
planation therefore became unnecessary, and though removed is still good 
law and contains a correct statement of the meaning of *' cause of action ” 



282 


CODE OE CIVIL procedure 


[Secs. 24&25. 


Prejudice on the part of a Judge against a particular pleader is not sufS- 
cient ground for ordering a transfer; Mula Naramuia v. Mxtla Ramjanma', A. 
I. R. 1926, Mad. 359: 91 I. C. 559. 

Reasonable apprehension on the part of a litigant should receive 
consideration when a transfer is applied for but at the same limrs the appre- 
hension must be such as a reasonable man might reasonably *1)6 expected 
to have; Khwaja Ahad Shah v. Afussf. Ayshan Begum, A. I. R. 1923 
Lah. 564. 

Disqualificaiion of Jud^e.— Judges should not try cases in which 
they have any personal interest. — Calcutta Steam Tug Company v. 
Hosscin Ibrahim Bin, Bourkc, O. C. 273, Kunja Lai v. Dinabandhu, 15 
C. L. J. 162. Disqualification of a Magistrate to try' a case in which he 
is personally interested. — Queen-Empress v. Sahadev, 14 B.'572; and 
Griah Chimdcr v. Queen-Empress, 20 C. 857 : Niatarini Dchi v. Gliosr, 
23 C. 44. But a case should not be transferred upon the mere allegation 
that the presiding officer is interested in tho case without notice to that 
officer and tho opposite party; Dwarha Nath v. Tara Prasimno, 23 C. L J. 
295. 

An officer who exercises executive and judicial functions, having hnn- 
self dealt with a certain matter, and formed and expressed an 
upon its merits in his executive capacity, is in consequence, disqualiheo 
from dealing ns a Judge with this same question when it conies into Coud, 
and has to be dealt with judicially.- — Loburi Domini v. Assam Raiway 
and Trading Company, 10 0. 915. See Aloonathoo v. Gagubha Dipsa”9h 
19 B. 608. 

A Distiict Judge should not withdraw a suit merely’ because m an 
analogous case a Sub-Judge had taken what, in his opinion, was on errone 
ous view of the law. If lie does not intend to try a suit finally', the case 
ought not to be transferred merely’ to enable him to dispose of ^ 
preliminary giound — Bhoja Hari v. Secretary of State, 15 1. C. 569- 

An expression of opinion by a Judge ns to the merits of the 
or of a newspaper conducted by’ him, is no ground of a transfer 
when that expression of opinion was elicited by' the conduct of the pw*° 
himself; In re Tanguturu SriTamulu, 29 I. C. 29. 

Adverse Decision on a Point of Law In a Connected Suit.— The 
that a Judge has decided a point of law arising in one case is not a 
ground for transferring from his Court another case in which th® 
uoint arises; Firm of Jai Narain Babu Lai v. Firm of Johri Mai Chu 
Mai, A. I. R. 1922 L. 369: 67 I. C. 228. 

The presiding officer should decline to hear matter w’hen 
sonal knowledge of facts. — LaJcshmi Narain v. Guru Datta, 16 I. C. 


25. (1) Where any party to a suit, appeal or other pro 

ceeding pending in a High Court presided o 
°bjeote to its bOTg 

to tran.fer .uit. by him and the Judge is satisfied tiiai 

are reasonable grounds for the 
shall make a report to the Governor-General in Council, who luj 
by notification in the Gazette of India, transfer such suit, app*-* 
or proceeding to any other High Court. 
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unless there ^ns ft consequent fflilure of justJco; Zemindar of Ethiapuram 
Chindambaram. 43 M. 675 : 89 M. L. J. 203; Madari v. Mhter, 9 Bur. h. V. 
119: 36 I. C. 431; Bafi Ham r. Kundan IjoJ, 87 P. R. (19HK p. 816. S. 21 
does not Apply to cases of vi'nnt of pccuniftry or exclusive jurisdiction. 
Its application is confined only to objections regarding vrnnl of tcrritoriftl 
jurisdiction; Zamindcr of J^f/iynpuram v. C/n’dnni6oranj, 40 M 675: 09 
M. L. J. 203; Ramani v. ^flrat/annjnmi, 47 M. L. J. 102. Tiiis section 
does not apply to objections to jurisdiction but only to such objections ns 
relate to the “ place of suing." 

Oblecllon as to the Place of Snln4. — It means ohiection ns to the 
institution of the suit on the ground that the Court in which it wns instituted 
had no jurisdiction over the eubject*mfttter of the suit. — Zaminder of 
Ethyapuram v. Cfu'damboram, 43 M. 675; 89 M. I». J. 203. 

S. 20 provides thnt nil suits other thnn suits relnting to immoveable 
property mav be brought in the Court, within the local limits of whoso 
jurisdiction the defendant resides, or where the cause of action arose. 6. 21 
provides that if ft suit is brought in a certain Court under the provisions of 
s. 20. reiving solely on the ground thnt the defendant resides within the 
local limits of the jurisdiction of that Court, and a decree is passed in the 
suit without any objection by the defendant ns to want of jurisdiction of the 
trying Court, the defendant will, under this section, be precluded from 
taking any objection as to jurisdiction in the appellate Court. It must be 
remembered however that s. 21 has no application where the objection is not 
as to the place of suing but is an objection going to the nullity of the order 
on the ground of want of jurisdiction, as was held by their lordships of the 
Privy Council in Setru Cheria v. Maharaja of Jeypore, 42 JI. 818 P. C. 
46 I. A. 151 : 23 C. W. N, 1033. In this case a suit was brought for the 
sale of mortgaged property which was partly situated in British India and 
partly in a Scheduled District. No objection was taken by the defendant 
as to the jurisdiction of the Court, and a decree for the sale of the mortgaged 
property was passed by the trial Court. On appeal by the defendant, the 
High Court held that the case was governed by s. 21 and that the defen- 
dant, not having raised the plea of jurisdiction before the trial Court, was 
precluded from taking that objection before the High Court. The defen- 
dant appealed to the Privy Council and their Lordships held that, so far 
as the decree was for the sale of mortgaged property in the Scheduled 
District, it was a nullity, since the trial Court had no jurisdiction under 
a. 17 to entertain the suit. Lord Dunedin said in this connection: ** Tho 
learned Judges of the Court of Appeal thought thnt the matter was met 
by B. 21 of the Code, Their Lordships cannot agree with this view. This 
is not an objection as to the place of suing: it is an objection going to the 
nullity of the order on the ground of want of jurisdiction." 

Objection as to Jurisdiction When can bo raised. — The nlca of want 
of jurisdiction can be entertained at any stage of a suit; Nidhi Lai v. 
Mathar Htidsniri, 7 A, 230; Sidheswar V. Hari^nr, 12 H. 155. It may tlicro- 
fore be urged for the first time in appeal; Eamayya v. SaMiarj/adii, IB M. 
25; Eyamtvla v. Nana Pftlarf, 18 B. 421; or In second appeal; NrtruytiH v. 
Oanyaratn, 83 D. 664; Vefai/wdaw v. /triiwnr/inM, IB M. STB; or Itt rovlslonj 
Bi6i Ladfi V. Bibi Bnfi, 18 13, 650; or after reniatul Iti seeotid apfieftll AVsftttP 
X. Finoi/ftk, 23 B. 22; or on appeal to the Privy Ooimellt Miuut /Vifiad V. 
Jiamani' Mohon, 42 0. 110, IBO: 41 I. A. 197, 2011 25 I, (J, 451} V, 

Kithanchand, 51 1. A. 73 J 6l 0. COl J A, I. U, 1934 P. 0. 95, provided 


r 
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*' Where a suit has been duly Instituted.” — A suit ^\n9 instituted on 
the last tiny for filing the suit under the Limitation Act. The plaint was 
insufficiently stamped and the deficit Court*fees not having been put in 
within the time fixed by the Court, the suit was dismissed. Thereafter on 
an application for review, the order of dismissal was set aside without any 
notice to the defendant and time was granted for putting in the deficit 
Court-fees: Held, that at the time the order of dismissal w'as set aside, 
there was no opposite party on whom the notice could bo served, as the 
summons in the suit had not yet been issued on the defendant and as, until 
the suit was registered, the suit could not bo said to have been duly insti- 
tuted. The order of dismissal passed at that stage of the case can be re- 
viewed without notice to the defendant; Surendra Prasad Lahiri Choudhury 
V. Aftahuddin. 26 C. W. N. 391 (8 W. R. 304 and 14 M. L. J. 7 refd. to; 
43 C. 178 applied). 

28. (1) A summons may l/e sent for service in another 

Service of summoni provincc to siicli Coiirt and in such manner 
where defendant Jjq prcscribcd bv Tulcs in forcc in that 

province. prOVincC . 

(2) The Court to tvdiicb summons is sent 
shall, upon receipt thereof, proceed as if it had been issued b) 
such Court and shall then return the summons to the Court of 
issue together with the record (if any) of its proceedings with 
regard thereto, . [S- 


See Nofes under Order V, Rules 21 and 23. 


29. Summonses issued by any Civil or Revenue 


Service of Foreign 
lummontet. 


Courts : 


Court 

situate beyond the limits of British India m^y 
be sent to the Courts in British India an 
served as if they had been issued by su 


Provided that the Courts issuing such summonses have be 
established or continued by the authority of the Governor-Crene 
in Council, or that the Governor-General in Council , jg 
notification in the Gazette of India, declared tlie \ 1 

section to apply to such Courts. [S- 


COMMENTARY. 

This section corresponds to the first part of section 650 A ^ 
Code, of 1882. The second clause of that section has been oiintte • 

As for the notification referred to in the last part of is section,^ 
the notification in the Gazette of India, dated 16th March, 191-' j 
pp 349-352, whereby the provisions of this section have been 
he applicable in Gwaliar, Indore, Bundelkhand, Bhopal, Malwa, o 
khand and Bbonawar Agencies. * 
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8 C. L, R. 261; Ooma Sundaree v. Dipm Beharee, 18 W. R. 202; Vcnlcata 
Viraragava v. Krithnatami, 0 M. 844. 

Where Ihero is no ■wnni ol inrisdiciinn over Iho enbjcct-mftttcr o! the 
action, but leave under cl. 12 of the Letters Patent is required before the 
Court can entertain tlio suit, the objection that such leave has not been 
properly obtained may bo waived, and will bo considered to havo been 
waived if tho defendant files his ^vritten statement and applies for a 
commission to examine witnesses. — Kin^ v. Secretary of Slate, 85 C. 
894: 12 C. W. N. 705. 

Obieotlon to Jurisdiction— Want o! Jurisdiction— Proper Course to bo 
Adopted. — On this point sec the cases noted under Or. VII, r. 10. 

Consent of Parties and Waiver of Jurisdiction. — All tho cases on 
this point have been noted under s. 15 under tho heading " Jurisdiction 
cannot be conferred by consent of parties or by their icniccr.*' 

Whether Judgment-debtor can Challenge the Validity of the Decree 
in a Separate Suit. — ^The Madras High Court has answered this question 
in the negative in ChoTthalinga v. Velayudha, 47 M. L. J. 448: A. I. R, 
1925 Mad. 117: 87 I. C. 152. But the Calcutta High Court in Krishna v. 
Amamath, 47 C. 770 : 66 I. C. 632 has held that a purdiascr of mortgaged 
property at a Court Sale is competent to sue for a declaration that the 
decree was a nullity. The same High Court in Kunja v. Afanindra, 27 C. 
W. N. 542; 77 I. C. 253 has also held that o judgment-debtor can take the 
plea that the decree is a nullity in a suit brought against him for possession 
by the auction purchaser. 

V^ether s. 21 Is Applicable to Execution Proceedings. — The provisions 
of this section are applicable to execution proceedings; Afanoutk- 
rawian v. Ananthanarayana, 46 M. L. J. 250; A. I. R. 1924 Mad. 
457: Zemindar of Ethiapuram v. Chidambaran, 43 M. 675; 58 I. 0. 871. 
In Oorachand v. Prafulla, 53 C. 166 : A. I. R. 1925 Cal. 907 : 89 I. C. 685. 

Calcutta High Court has hold that where a decree presented for execu- 
tion has been made by a Court which apparently has no jurisdiction, whether 
pecuniary or territorial or in respect of the judgment-debtor’s person to make 
the decree, the executing Court is entitled to refuse to execute it on tho 
ground that it was made without jurisdiction. 

Principle of s. 21 applicable to execution proceedings. Estoppel by 
acquiescence. — See Velayutha Muppan v. Subramanian, 24 M, L. J. 70: 
13 M. L T. 207: 18 I. C. 408; Veerapa Chetii v. Bamasami Chetti, 43 M. 
135: 87 M L J. 442 : 26 M. L. T. 271 • 53 I. 0. 679. 

Jurisdiction to Try Case remanded by Appellate Court. — The jurisdic- 
tion of tho Court trying a remanded case depends entirely on the order of 
remand. Neither s. 21 C. P. Code in terms nor any principle underlying 
it IS applicable to the case; Uthuman Ammal v Naina Mahomed Itowtker, 
44 M. L. J. 238; 72 I. 0 314. 

22. Where a suit may be instituted in any one of two or 
p , more Courts and is instituted in one of such 

mlj* be Courts, any defendant, after notice to the 
•« other parties, may, at the earliest possible 

«n one ourt. opportunity and in all cases where issues aro 
settled at or before such settlement, apply to have the suit 
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under a. 30 and has no application to the case of a party who fa'k to pro- 
duce documents which ho has been ordered to produce; Kumar Jiametwar 
V. Eani Rik Naih, 5 Pat. L. J. 550: 58 I. C. 281 : 1 P. L. T. C6S. 

See notes under Order XVI, Rules 10 to 13, 17, 18. 

JUDGMENT AND DECREE. 

33. The Court, after the case has been lieard, shall pro- 
judgment and nouncc jiulgmciit, and on such judgment a 

docrcc sliall follow. [Part of S. 198.] 

COMMENTARY. 

“ A decree shall follow.” — ^Undcr s. 33 of the C. P. Code, it is 
imperative that a decree shall follow the judgment and it is the duty of the 
Court to comply with the provisions of the law and failure to prepare a 
decree cannot therefore deprive the parties of their right to appeal; 
Manohar Lai v. NanaJc Chand, 66 P R. 1919: 52 1. C. 503: 72 P. W. E. 
1919. 

” Shall pronounce judgment,” — ^Plaintiff sued without the production 
of a succession certificate to recover a debt due to the estate of her late 
husband. The Court passed judgment in her favour but postponed the 
issue of a decree till a certificate was produced. Held, the course adopted 
by the Court was neither desirable nor convenient, but it was, nevertheless 
legal. S. 33 of the C. P. Code must be qualified by the terms of s. 4 of the 
Succession Certificate Act and a decree cannot be passed till a certificate 
is produced; Rajaram v. Afalau. 57 I. C. 650. 

A decree is something diSerent from a judgment. The decree has to 
agree with the judgment. Rules 6 and 7 of Or. XX prescribe what the 
decree shall contain Section 33 also leads to the same conclusion, for 
it provides that the Court after the case has been heard shall pronounce 
judgment and on such judgment a decree shall follow; that judgment mj 
be either preliminary or final; Bat Diuali v. Shah Vishnav, 34 B. lo-' 
p. 188 . 

See notes under Order XX, Rule 1. 

INTEREST. - 

34, (1) Where and in so far as a decree is for the payment 

intere«t. money, the Court may, in the decree, order 

interest at such rate as the Court deems reason- 
able to be paid on the principal sum adjudged, from the date o 
the suit to the date of the decree, in addition to any 
adjudged on such principal sum for any period prior to the insti t 
tion of the suit, with further interest at such rate as the 
deems reasonable on the aggregate sum so adjudged, 
date of the decree to the date of payment or to such earlier fl 
as the Court thinks fit. . “ 

(2) Where pch a decree is silent with respect to the 
inent of further interest on such aggregate sura as aforesaid *» 
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Sec. 22.1 


licrent jurisdiction to stnv tlio suit on tho pound tlmt t!ic process of tho 
Court is being abused, if it finds ttint tbe suU is instituted not ftonn fde but 
for the purpose of harassing or annoying tlio defendant. — //mduifan /lutir- 
once Co. v. .Vtilrof, 27 M. L. J'. m : 27 I. C. 45^ 

A. transfer of a ca*;o ought genemily to be made oniy on strong grounds. 
Where it was established tlmt almost all the evidence would he availablo 
only at tho place to which a transfer is applied for, tlic convenience and 
interest of both parties would ho secured hj onlcring a transfer; 7?rtTnfidni 
V. The Firm of Drij Lai Jagannnlh, 60 I C 2.'t0 

A defendant in a suit who talces ob’cction to tho jurisdiction of the 
Court in which it has been instituted, to try that suit, cannot maintain an 
application for its transfer to another Court under s. 22 C. P. Code. A 
plaintiff’s right to choose his owTi forum cannot bo tahen away from him 
except for very cogent reasons (13 B. 178, refd. fo). Held that tho fact 
that the defendant’s witnesses would bo very' much inconvenienced if the 
suit continued in tho Court chosen by the plaintiff as his forum is not a 
sufficient ground for taking action under s. 22 C. P. Code; riskaram ZJoid v. 
Bholonalh, 21 O. C 217 ; 48 T. C. 105 (followed in 56 I. C. 020). 

There must be strong reasons for depriving a plaintiff of the right to 
bring his suit in any Court in which the law allows and the fact that tlie de- 
fendant’s evidence in regard to one of the issues is mainly in another place 
is not a sufficient ground for transferring the case to that place : S/n‘6 Par- 
shod V. Kanhaiya Sha, 167 P E. 1919: 54 I. C. 935 (8 I. C. 449, 23 I. C. 
345, 24 I. C. 707, 25 I. C. 874, 34 1. C. 636. referred to). 

The mere fact that the defendant resides outside and that all his evid- 
ence is available outside tho jurisdiction of a Court is no ground for trans- 
ferring a suit from the Court where it has been originally instituted ; Sham- 
tuddm V. Ali Mahomed, 8 S. L. R. 43 : 25 I. C. 874. 

The plaintiff has a right to bring a suit in any Court which tbe law 
allows, and a strong case based either on some ground of expense or con- 
venience must be made out in order to overrule the right of the plaintiff 
to select the forum of his suit; Syed Husain v Saiiadi Beoam, 3 O L J 

200:34 1 0.686. 

A suit can be transferred only upon two grounds, viz., (n) that there 
will not be an impartial trial by the trying Court, or (b) that there is a mani- 
fest preponderance of convenience of the petitioner if tho suit is transferred 
to the other Court. The convenience of the plaintiffs and their witnesses 
have also to be considered particularly as they have in the first instance 
the right to choose the venue in which they would prosecute their suit; Ram 
Kumar Sheo Chand v. Tularam Nathuram, 1 Pat. L. T 277- 56 I. C. 920. 

A High Court by directing under s. 22 that a suit shall proceed in an- 
other jurisdiction, and not in the Court in its omi jurisdiction, m which it 
has been instituted, in effect, stays further proceedings m the latter Court 
and makes that Court incompetent to proceed with the case The only 
course open to it, is then to return the plaint to the plaintiff for presentation 
to the proper Court, i c , the Court m tho other jurisdiction, in which the 
High Court has determined that it shall proceed, 3fifon Magyi v. Naga 
Ba, U. B, R. (1909). C. P. 25. 

Whether Question as to want of Jurisdiction of Trying Court can be 
Raised In Application for Transfer under this Section. — In an application 


C P. C .-18 
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Promisson’ Note or Bill of Exclmnpe. Siniilnrly, under the Interest Act 
XXXn of 1839, the Court may awai^ interest to the plaintiff if the amount 
claimed is a sum certain (as distinguished from unascertained damages) 
and is payable at a certain time by virtue of some nvitten instrument. 

Interest from Date of Suit to Date of Decree.— Section 34 leaves it to 
the discretion of the Court to allow or disallow interest on the amount de- 
creed from the date of the suit to the date of the decree. Pamm Lai v. 
Nihal Chanil 20 C. W. N- 737: 07 I. C. 423: A. I. It. 1922 P. C. 48: 
I?a;a Peary Afohan v. Norendra, 9 G W. N. 421. See als-^ Ifira bol v 
Narai Lnl, 37 B. 326 P. C. : 17 C. L. J. 474: 17 C. W. N. 573: 11 A. L. 
J. 432 : 25 M. L. J. 101 ; this discretion is not excluded notwithslandin? 
that a fixed rate of interest is mentioned in the contract as payable up w 
realisation . — Mayniram v. Dowlat Roy, 12 C. 569; Cflrcofho v. Xuroioi, 
3 B. 202; Umca v. Fafiina, 18 C. 180. The Court should, in the cxerc:s<J 
of its discretion, award interest, from date of suit till realisation, at tne 
contract rate. Ordc v. Sliinner, 3 A. 91 : 7 1. A. 196. But such dtscrtti^ 
should be exorcised on sound judicial principles; Sarajubafa v. Saraaa, 

C. W. N. 337. 

Interest even on damages may be awarded, but when such damag^^ 
are awarded, the Court should state its reasons; Panna Lai v. .Vulaww. 
89 C. L. J. 77: A. I. R. 1924 C. 037 : 80 I. C. 87; but no interest on 
damages for any period prior to suit can be awarded; Fram/i v. Commr. oj 
Ctisfom, 7 Bom. H. C. A. 0. 89; Rulncesiir v. Hvrrish, 11 C. 225. 

A plaintiff is not entitled as of right to interest from date of suit to 
of decree at the contract rate. The question is one for the j 

of the Court but some reason must be assigned in every ^ 

allowing any intere'it; Rajagopala Chetty v. Kandappa Cheilyt *-3 i- 
429. 

Under s. 34, the Court is empowered to award interest at such a 
as it deems reasonable from the date of decree till the date 
Tbero is no limitation placed on the discretion of the Court in mis re^ ’ 
as in the case of costs in s. 35 . — Allahabad Bank, Ltd. v, * 

26 I. C 177 ; See also Manayt Singh v. Sahehram, 10 C. B. B 203. 

Having regard to the provisions of Or. VII, r. 7 of the id 

Court has discretionary power to grant interest under s. 34 -b® K 

a suit for money although interest was not specifically asked for i 
plairit; Dup Ram v Harphal, 2 Lab. 256: 04 I. C. 846. 

Interest from Date of Decree to Date of Payment. — The 
interest from the date of decree to the date of payment is also m tn 
cretion of the Court. The plaintifl getting the security of a <^cree, n ^ 
interest reduced in the generality of cases; Vvics v. Zahtir . i,oi 

164 Where the Court awards interest from the date of 
no rate is mamtained, the decreebolder should get interest ''*V -ntercsb 
rate, i.c., 6 per cent. But where the decree awards no 
it will be deemed to have been refused; s. 34, Cl. 2 and Avtbi 
45 M. L. J. 687: 75 I. C. 566; A. I. R. 1924 M. 102. ^ 

Interest In Suits tor Enforcement of Mortgage. — Section 84 
apply to mortgage decrees . — Giriya Cheitiar v. Sahapathy, 29 M. 
tconf Kumvar v. Shiani Narain, 36 A. 220; 32 A. L. J. 283. 
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Secs. 23 & 24. 1 


it to transfer swell suit to any Court beyond (be local limits of its own juris, 
diction; .dhw Baliar /Ihdtil /?aIttTna>» Co. v. 13 N. L. R. 81 : 

40 I. 0. 893. 

Where the question was whether a suit was ontertainahle by tho Civil 
Court at Bon.sres or at Rhapilpore, hold that application under 8s. 22 and 
23 could not be entertained; Puma Chandni v. Dhon KTx$to, 12 A. L. J. 
896 : 24 I. C. 318. 

Transfer under S. 23 When should be Granted. — Applications for 
transfer is an extraordinary procedure and some pood cause must” bo shown 
why such procedure should bo exercised; .Spachindra Nath v. Md, Habib- 
vUah, 24 1. C. 707. 

Very strong reasons must be shown for depriving a plaintiff of tlio right 
to bring his suit in any Court allowed by law; 3/ut/tta Chctly v. Aruna- 
chelam 7 Biir. L T. 1;“23 I, C 34.7; bcp also Vmatul v. KvUnom, 10 C. L. 
J. 208, Gibnour v. Ham Laf, 77 P. L. II. (1009). 

The plaintiff has the right to choose the jannn of trial, ond a case can 
be transferred from one Court to another, only when the Court is satisfied 
that the proceedings in tho trying Court constitute an abuse of the process 
of the Court; Jatcahir KnviaTt v. Naresh Chandra, 1 P. L, T. 389: 54 I. C. 
649. 

The right of a plaintiff to institute a suit in a Court in which the law 
permits him to sue should not be interferred with by the High Court in the 
exercise of its extraordinary jurisdiction unless the suit is brought in bad 
faith for the purpose of w'orking injustice to which the defendant would not 
be subjected if the suit were brought in another competent Court, Tho 
mere fact that it would bo more convenient to the defendant to have the 
suit tried in another fortint is no ground for the transfer; Pragii Soorii A Co., 
Bombay v. Kalu Mai Shon Mai £ Co. 69 I. C. 772; Pandit Boon Ghand 
V. Gokal Chand, 73 I. C. 860. 

24. (1) On the application of any of tlie parties and after 

notice to tlic parties and after hearing such 
them as desire to be licard, or of its own 
motion without such notice, the High Court 
or the District Court may at any stage — 

(а) transfer any suit, appeal or other proceeding pending 

before it for trial or disposal to any Court subor- 
dinate to it and competent to try or to dispose of 
the same, or 

(б) withdraw any suit, appeal or otlicr proceeding pend- 

ing in any Court subordinate to it, and 
(t) try or dispose of the same; or 
(it) transfer the same for trial or disposal to any 
Court subordinate to it and competent to 
try or dispose of the same; or 
(fit) retransfer the same for trial or disposal to 
the Court from which it was withdrawn. 
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are framed by the High Court under 0 . 104 of the T. P. Act, fixiuj? 
Court rate, the case is governed by section 34 of the C. P. Coda; Alldha\ 
Banh Ltd. v. Suraj Knar, 20 I. 0. 177: 1 0. L. J. 544. 

Interest on Unpaid Arrears of Interest.~If the liability under 1 
general undertaking to pay interest is further extended by what may 
styled an appurtenant undertaking to pay interest upon arrears of inten 
and such further undertaking is found on the same document following 
provisions for payment of interest, it might be assumed ^hat the pad 
intended that Ijoth the principal and the appurtenant undertaking ahoi 
govern the liability of the debtor for post diem interest; Narasimhaya 
Srinivaaayya, 86 M. L. J. 118; 52 I. C. 313 (19 A. 32, 20 A. 371 < 23 
453: 11 M. L. J. 188: folld.). 

Hard and Unconscionable Bargain, and Power of Court to Rcdi 
Contract Rate. — Hard and unconscionable bargain explained. A trans 
tion may fall within the description of hard and unconscionable ha^^ 
many ways. — Kali Prosonna v. Protap, 17 C. L. J. 221 ; (34 C. 150 P. 
followed.) 

There is nothing inherently wrong or oppressive in a lender a secur 
for himself compound interest after the borrower has for a considiraple h. 
neglected to pay the debt he owes or the interest accrued due upon it wn 
he has contracted to pay. In their Lordships’ opinion neither the rate 
interest reserved, 80 per cent, per annum, nor the capitalisation of even 
interest at intervals so lengthy as those proved by tbe dates of the seewt 
themselves, nor the two combined ore sufficient to lead to tho conclus. 
that the transactions were on the face of them unconscionable wntra 
within the meaning of s. 16 (8) of the Indian Contract Act; haiaDO 
Mai V. Ahad Shah, 23 C. W. N. 233 P. 0. (23 0. W. N. p/', 
referred to). The Court has no option but to allow the defendants, 
rate of interest stipulated in the bond which was 30 per cent, 

EUar Sikdar v. Wajuddi, 23 C. W. N. 980 (23 0, W. N. ISO. P. L* * 
23 0. W. N. 233. P 0., followed). 

In the absence of undue pressure or influence on the part of the lend 
the plaintiff is entitled to get interest at the rate agreed, althoiign J 
hard bargain. — Krishna Kumar v. Brojonaih, 7 0. W. N. " 

V. Shyama Lai, 31 1. C. 138; Vmesh v. Gopal, 31 C. 233; Saltsh 
V. Hem Gkandra, 29 G. 823 and Sankaranarayana v. SankaranaT^<^ • 
M. 343 But where the bragain is hard and unconscionable tn®^ 
should not enforce it. — ffriparawi v. Samiuddin, 26 A. 204; Kamim 
dari v. Kali Prosunna, 12 0. 225, P. 0. and Hari v.-Eamji, 28 B. e/i 

Although the execution of the bond is not procured by 

and although the rate of interest is not penal, nevertheless tbe vO 

grant relief against a bargain which is hard and unconscionaW.-^ ^ 
Krishna v. Madan Lai, 29 A. 303: 4 A. L. J. 222: A. W. 

Bee also Poma Dongra v. Gillespie, 31 B. 348: 9 Bom. L. B. 143- 

'Where a lower Court awarded interest at a rate lower 
tract rate. Held, that, although the stipulated rate was propOTiy » ^ 
able, yet the award of the lower rate was neither illegal nor -t 
competency of the Court below with whose discretion the High U 
fused to interfere.— Carualho v. Hurhibi, 3 B. 202, and Gossatn 
Narain v. Tekait Hei Narain, 18 W. R. 322. 
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Where the transfer is at the instance of a party, the transfer without 
notice to oil parties is a material invgularity. But as the irregularity is 
a mere defect of form, Die High Court did not interfere m tlio ease, as 
the District Court could have transferred the case ««o iiiofu without notice; 
Mathura Das v. Fenkaf Hao, 21 M. L. J. 829. — A'anm Uahsh v. /l&duf 
Huq. 26 0. C. 02: 74 I. C. 249. 

Order of transfer without notice to the opposite party is not illegal.*— 
Sankumani v. Ikoran, 13 JI. 211. Nor it is u material error; Bithcn Kaur 
V. Amamath, 143 P. W. R. 1012: 14 I. C. 501. 

It is always usual to issue notices to the parties informiug them that 
a case has been transferred from one Court to another and in the absence of 
such a notice, a party may well plead that ho did not know m what Court 
he had to appear; Gan^araiit v. Otrjarmal, A. I. R. 1023 Lah. 444. 

“ After hearing such of them as desire to be heard.” — Held that an 
order of transfer under s. 24 of the C. P. Code passed on the application of 
any of the parties without giving the others notice and hearing such of them 
as desire to be heard is illegal and liable to bo set aside on revision; /llmaiti 
V. Domadar Das, 83 P. W. R. 1917; 40 I. C, 111. But where a Court 
proceeds of its own motion no notice is necessary; Disandayal Siiaram v. 
Babu Lai, 13 N. L. R. 203: 42 I. C. 700; Fatema Bcgam v. Imdad Ali, 
A. L. J. 851: 8 I. C. 560. 

** At any stage of the suit.”— Under the Old Code of 1882, there was 
a conflict of decisions on the question whether a transfer can fake place after 
the commencement of hearing of a case. It was held in some cases that 
a suit could be transferred or withdrawn at any stage though it might be 
part heard and even in the course of execution proceedings; In re Balajt, 
6 B. 680; No9aruon;i v. Kharsedji, 22 B. 778; Muttulagiri v, Muttayyar, 6 
M. 357; Palanisami v. Thandama, 26 M. 595; Dandhu v Lakhi, 7 A. 842, 
ilfakadeo v. Gajadhar, 10 C. W N. 12. On the other hand it was held in 
some cases that no order of transfer could be made after the hearing had 
once commenced, and that the court had no power to make an order for 
transfer in execution proceedings; Ktshori v. Gal Mohamad, 15 C. 177; 
Kumorsorm v. Subbarayaya, 23 M 814; Bidya v Surja, 32 C. 875. The 
words ” at any stage ” have been added to set at rest the above conficting 
decisions and to make it clear that a suit can be transferred at any stage 
oven after the hearing has commenced. 

** Pending before It." — Under the corresponding section of the old 
code of 1882, the Distnet Court had no power to transfer a suit pending 
before it to a subordinate Court; Sakharam v. Gangaram, 13 B. 654; under 
the present section, both the High Court and the District Court have been 
invested with the power to transfer any suit or appeal pending before them. 

** Any Court subordinate to It.” — The Court of the Divisional 
Judge is not a subordinate Court in the sense in which that expression is 
used in s, 24 (n) of the Code, so as to enable the High^ Court to transfer 
divorce proceedings to the Divisional Court for disposal; B allacc y. WaUace, 
40 B. 109: 17 Bom. L R 048. A senior Subordinate Judge cannot 
transfer a case from his onu Court to that of the junior Subordinate 
Judge as the Court of the latter is not subordinate to him; hishen Lai 
V. Joilal, 52 I. C. 852. 
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'Where Beoree Is Silent as to the Payment of Further Interest.— 
Where a sale was postponed by consent of the parties on condition 0! judg- 
ment-debtors undertaking to pay interest not awarded by the decree— held 
that the condition should bo enforced in execution. — Lakahmana v. Sulifl 
Brtj 7 M. 400. Followed in Narayana Vithal v. Raoji Bin, 28 B. 89'). 

When a decree gives interest upon the principal sum recovered only, 
and no mention is made as to interest on costs, the successful party is not 
entitled to such interest. — MoJifob Chunder v. Ram Lai, 3 0. 251 : 1 0. L. 
R. 68; AmecTooniaaa v. Mozuffer, 18 W. R. 103; Gurudaa v. Stephena, IS 
B. L. R. Ap. 44: 21 W. R. 195. Bee also Vlfuaunniaaa v. Moliea hrf, 
6 B. L. R. Ap. 83 and Brojo Soonduree v. Anund Moyee, 10 W. R. 802 
But see Bharut Chunder v. Oaurce Parahad, 18 W. R. 84 and Haradhunv. 
Raehmonee, 2 W. R. Mis. 21. 

Interest not provided for in the order of the Privy Council may, how- 
ever, be allowed in execution where the parties have agreed to suhniit 
the matter to the decision of the Court executing the decree. — 
Secretary of State, 3 G. 161 P. C.; and Lakraj v. Jllahafab Chund, * 
R. 147. "Where interest on costs is not given in the decree of the 
Council such interest cannot be pven by any Court in this countp* 
Dakhina Mohan v. Baroda Mohan, 23 C. 357 (3 C. 161, P. C., 

See also Tokhan Singh v. f?trM?or Singh, 1 C. L. J. 118; 9 C. W. N. > 
82 0. 494. 

Where a decree is silent as to future interest, interest cannot ha 
recovered by proceedings in execution of the decree, but it may ha * 
covered as damages by a separate suit. — Seth Oopal Daa v. ^ • 

602, P. 0. : 2 C. L. R. 156, P. C. ; and Nilambar v. Pitambur, 5 W- 
Mis. 28. 

A Court of execution cannot award interest when the decree is 
Vahaj Lai v. Kaatur, 22 B. 42; Moaoondun Lai v. Bekaree, B. L. B- P; 
Vol. 602 : 6 W. R. Mis. 109; Abdul All v. Aahraffan, 7 B. L. R. Ap. 39 
14 W. R. 62; Jardine Skinner v. Sama Soonduree, 10 W. B. 

V. Brojo Nath, 9 W. R. 369; Leelanand v. Joy Mungal, 15 W. B- ' 
Leelanand v. JBam Narain, 16 W. R. 416; Nubo Kiahore v. J 

17 "W. R. 19; Jewan Lall v. Doorga Dutt, 20 W. E. 477; ^ .j 

Yakooh V. Mahomed Zahoorul 22 W. R. 633; Enayet AU v. MOti 
ZahooTul 22 W. R. 634. 

Where a decree is silent with respect to interest, the 
deemed to have refused it; Ambi v. Pudia Kovilagath, 45 M. L. J- 
(1923) M. W. N. 753. 

Where the decree did not specify the rate of interest, held 
Court ought not to have allowed higher than the usual Court rate—n^^ . ’ 
12 per cent.— Soobndra Bibee v. Sheo Chum, 7 W. R. 375; i, 

Reaaut Hosaein, 17 W. R. 414; and Lalun Mani v. Behari Lai, 7 B- 
R. Ap. 30. 

Where a decree was given for a certain amount, the rate nol* 
specified, the order of the executing Court allowing interest at 
Court rate was affirmed. — Madhub Lai v. Nayan Ghoae, 6 0. B. E- *• 

Interest which was not awarded by the judgment cannot 
be given by amending the decree under s. 206, 0. P. Code, 1882 (s- 
Sason Shah v. Sheo Praaad, 15 A. 121. 
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in 


k District Judpc Ims power to transfer tv suit from llic file of tlio 
District Munsif to tliat of n Sub-Judge tliough the consequence is that the 
suit will have to be tried os n Sinnll Cause Suit by the Sub-Judge and the 
plaintiff will have no right of appeal from the decision; Vvxacharan v. 
Chinia lioy, 30 I. C. 881. 

Where a suit which was dclibemtcly undcn-nlued by the pJRintifI and 
filed in the Court of the Munsif and was then transferred by the Dislricl 
Judge for trial to the Court of the Subordinate Judge, ficfd that the District 
Judge had no jurisdiction to transfer the caoe under s. 24 so as to confer 
jurisdiction upon the Munsif ’s successor or substitute (L. It. IS I. A. 434, 
re/d, to); Bif>i Bairah v, Mutsl. Culaf) fvtiar, (1010) Pat 409: I. C. 892. 

Whether Power of Tranfer can be Delegated. — The power to transfer 
cases under s. 24 of the C. P. Co<1q can he delegated by the District Judge 
to the Subordinate Judge; when so delegated, it must be exercised in accor- 
dance with law. It can only bo exercised in cases pending in a Court 
subordinate to the Court exercising tlie power; Kithan Lai v. Jaffal, 52 I. 
C. 352: 1 Lah. 168. 

Cl. 4. — Suit Withdrawn or Transferred from a Court of Small 
Causes. — ^The expression ” Court of Small Causes ” in cl. (4) includes a 
'Court vested with the powers of a Court of Small Causes as well ns Courts 
constituted under the Provincial Small Cause Courts Act IX of 1887; Mongol 
V. Bupchand, 13 A. 324; SiifJin v liaghunath, 39 A. 214: 37 I. C. 809; C/ia- 
turisingh v. Sit. 7?amia, 40 A. 525: 40 I. C. 893; Mcgimal v. HiraJal, 22 A. 
L. J. 880: A. I. B. 1924 All. 761; Sou^'urarauia v. Ladmanava, 38 M. 25: 
17 I. C. 425; Bhagwan v. Keshwar, I Pat. G9G . A. I. R. 1923 Pat. 49: 09 
I. C. 681; Narayan v Bhagubin, 31 B 314 (F. B.); Madhusudan v. 
Be/iflri, 27 C. L. J. 401: 44 I. C, 881. Tlie decisions of the Calcutta 
and Bombay High Courts (in 23 B. 382 and 31 C. 1057) that “ Court 
of Small Causes " means only a Court constituted under the Provincial 
Small Cause Court Act, 1887, have now’ been overruled by the above 
decisions. The procedure of the Court to wliicli a suit is transferred from 
a Court of Small Causes under cl (4) is governed by the provisions of the 
Provincial Small Cause Courts Act, Chhoteij Lai v Lakhmi Chand, 38 
A. 425: 34 I. C 113; Vgrahamg v .Afofihnri Co Ltd , 4 Pat L J. 13: 
49 I. C. 208 


The term " suit " in s. 24 includes execution proceedings and therefore 
a Court to which execution proceedings are transferred under s. 24 from a 
Court of Small Causes is a Court of Small Causes for the purpo'^es of such 
proceedings; Fielding v. Firm Janhi Das, A. I. R. 1926 Lah. 465: 95 I. 
C, 243. 


Power to Transfer a Case Remanded. — An order by the District Juelpo 
after remand b}* the High Court for transfer of a suit under s 21 is legal 
and it is immaterial that the suit is to be tried by a Sub-Judgo on th« 
evidence recorded by the District Judge who beanl the ensn in Iho first 
instance. The term’s of s 24 are comprehensive enough lo cover 
of this description; Prefab Chandra v JudUtsUr, 10 C L J, 40H: 10 (h 
W. N. 143. A case remanded to a District Jiidgo for (Iihimi>'IU pan lio 
transferred by him to Sub- Judge— powers of tniUHhT uiuha now t odo 
are wider than under the old Code Pondobi v Moo fWoir.ii. 1- A. L. J. 
1094 : 25 I. C. 141; BajUU v Gopinath, 41 A 211 V’' A L. J. 41. Mr 
also Baza Hussain v. Sbcoiaboi, 10 1 C. 5 j- : 8 N L. II. 40, whore it . 
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from the time when rent became due. — ^^hsanoolah v. Kajee Aflahooih 
deen, 4 0, 594 ; 3 0. L. R. 382. But see Hajmohan v. ^nund Chunier, 
10 W. R. 166. 

Stipulations Amounting to Penalties. — Stipulation for the pa^^ment of 
compound interest at a rate higher than that of simple interest is a 
penalty. HameswaT Prosad v. J?ai Sham Kishan, 29 G. 43 (22 C. 143, 
followed). See also Abdul Majid v. Khirodc Chandra^ 19 C. W. N. 809. 

Stipulation for the payment of increased interest upon default, from 
the date of the bond and not merely from the date of default, is a penalty. 
^The Court may, however, direct payment of reasonable compensation m 
lieu of interest . — Rani Sunder Koer v. i?ai Sham Kishan, 34 C. 150, P. 
0. : 11 C. W. N. 249: 5 0. L. J. 106; 4 A. L. J, 109; 17 M. L. J. 43'. 
9 B. L. R. 304 P. C. 


A provision in a bond, to the effect that the principal should be repaid 
with the interest on the due date, and that, on failure thereof, interest 
should be paid at an increased rate from the date of the bond up 
date of realization, amounts to a provision for a penalty, and section *4 ot 
the Contract Act applies to the money claimed at the increased /r 
interest from the date of the bond until realization , — Kola Chand v. 
Ghunder, 19 C. 392, F. B. (14 C. 248, overruled so far as it dissents from 
Macliintosh v. Crow, 9 C. 689: 10 C. 305, dijfmffuiahcd). 
in Ramcsinor Prosad v. Rai Sham Kishen, 29 0. 43. See also Abdul Ow 
V. Nand Lai, 80 C. 15: 7 0. W. N. 152; Trimhak v. Bhagchand,^ 

21 and Sheo Prasad v. 3/ti/iajnTnad, 25 A. 169; Mackintosh v. 

C. 689; Nanjappa v. Nanjappa, 12 M. 161; Sajaji Panhaji v. 

14 B. 274; Baidnath v. Shamanand Daa, 22 C. 143; Oopaludu v. 
taratnairt, 18 M. 175; and Romendro Rap v. Serajuddxn, 2 C. 


In a mortgage bond there was a stipulation that on default of P 
ment on the due date, interest at a higher rate should run from 
of default. In a suit upon the bond, interest was claimed at a higne^ 
from the date of default. Held, that, notwithstanding the 
section 2, Act XXVHI of 1855, it is open to the Court to decide 
the stipulation as to enhanced rate of interest was penalty ^9}' y, 
whether the debtor was entitled to equitable relief . — Pardhan 
Narsing Dyal, 26 C. 300: 3 C. W. N. 175 (2 C. W. N. 234: 17 iw, 

referred to; 9 C. 689, and 19 C. 392, referred to by Ghose, J., i 

W. N. 234. diatmpuished; 17 B. 106; 11 B. L. R. 135: 20 C. 

866, referred to by Bampini, J.), See Mia Jan v. Abdul 
W. N. 1020 and Abhakke Heggadithi v. Kinhiamma Shetty, 29 M- 

A proviso for retrospective enhancement of interest m 
payment of interest at a due date is generally a penalty which 
reheved agamst; but a proviso for enhanced interest in the tha 

be considered a penalty unless the enhanced rate be such as to y 
conclusion that it could not have been intended to be a - y, 

primary contract between the parties . — JJmarkhan Mohammad 
SaUkhan, 17 B. 106, F. B. 

Bven when no interest is payable until default but inlemst ^ 
exorbitant rate is payable as from the date of default, the 
power to treat the latter stipulation as a penalty and *' 

compensation in heu of such excessive interest — The word “ 
explained — ^History and scope of a. 74 of the Contract Act consiae x 
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Where ci suit has been instituted in the UTonj* Court, the defect of 
jurisdiction is not cured b\ its transfer to the Court in which is oiight to 
have been brought. — Panchoom Atranthi v. lUnhi Bah$h, 4 A., 470. 

A case was instituted in the Court of one Subordinate Judge, but was 
disposed of by another. Xo order transferring the ease to tlie Inttci w'ns on 
the record, nor was it otherwise shown how ho obtained jursdiction to deal 
with it. Hcfd that the High Court should not interfere in revision.— S/iro 
Prasad v. ivasfiira Kttar, 10 A. 119. 

The proceedings which were without jurisdiction arc not pjoccedings 
that can be transferred under this section; Shnvt Sundar v, /Inat/i liandhxi, 
37 C. 574 • 14 C. W. N G02. 

Grounds for Transfer. — Difficult and Jutneate questions of Law . — 
Difficult and intricate questions of law arc not sufficient grounds for trans- 
ferring a case from the mofussil. — Cour;on v. Cour;on, 0 B, Li. B. 10. Sec, 
how'ever, Douccit v. Wise, 1 Ind, Jur., N. S. 94, 227, and Karcudra LaU 
v. Sarvamangala Dabcc, 24 C. 183; 1 C. W. N. 109. 

Conduct of Judge and nature of questions for disposal are good grounds 
for transfer. — Payne v. Administrator-General of Bengal, 0 0. 760; 0 C. L. 
B. 221; Jotindro Nath v. liajUristo, 10 C. 771: Thalcur Kajnl v. Govt. 10 
B. L. R. 168; see also Jferendra v, Sarvamangala, 24 C. IM : 1 C. W. N. 
109. See, however, 0/oodcram Khan v. Nobinmoneu, 1 Ind. Jur. N. S. 
396. 

Convenience of Parftes and Witnesses — S. 24 of the C. B. Cods 
dealing with the transfer of a suit does not mention the W’ords '* Convenience 
of the parties ” anywhere as a test for such transfer. It is a well-known 
maxim of the law that the plaintiS is the person to choose where his suit 
shall be brought provided that he chooses a forum which the law allow'S him 
to choose. The transfer of a suit is an extraordinary matter and in order to 
justify the removal of a case against the plaintiff’s will from the Court 
where he lodged it there must exist some good cause Merc convenience of 
the parties is not a good test; Madho Prasad v. Moti Chand, 41 A 381- 
17 A. L. J. 371 : 50 I. C. 368. But sec Moliabor liahman v. Hast Abdur 
Itahim, 48 C. 53 : 62 I G. 115, where the suit was transferred on the ground 
of convenience, the opposite party being compensated by payment of his 
costs. 

This section is intended to provide for those cases, where on the ground 
of expense, or convenience or some other good reason, the Court thinks 
that the place of trial ought to be changed; Khatija v. Tarak, 9 C. 980, 
Convenience of parties and witnesses is a good ground for transfer, Gobinda 
Mohan V. Kunja Behari, 10 C. L. J. 414 : 14 C. W. N. 153. Thakur Narin- 
dra Bikram v. Shco Ratan, 69 I C. 717- 1023 Oudh 30. Tlie jurisdiction 
of a superior Court to transfer a suit from one subordinate Court to another, 
ought to be exercised with extreme caution. The choice of forum given to 
a plaintiff by the Legislature ought not to be lightly interfered w th, and the 
Court will not transfer a suit properly laid, except upon proof of special 
circumstances, Umatool v. KuIsoojh, 10 C L J 208 Subfca Bibi v, Maqbul 
Hussain, 14 A L. J 242: 32 I. C 613 (Relied on m Inayaiidlah Khan 
V. Nhar Ahmed, 44 A. 278- 20 A. L J. 118) The mere (nc. that the 
defendant resides outside and tliut all his evidence is available outside the 
jurisdiction of a court is no ground for transfer: Shamsuddin v. Ali Maho- 
med, 8 S. L. R. 43. 
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02; 24 W. K. 106; Het Narain v. Ram Dein, 0 C. 871: 12 C. L. B. 590; 
Burjya Narain v. Sirdhanj Lall, 9 0. 825: 12 C. L. R. 400; Annaji Rati v. 
Jiaghubai, 0 M. 400; Nobin Chundcr v. Ttomeah Chunder, 14 0. 781; Rom 
Kanye v. Cally Churn, 21 C. 840; and Lai Behary v. Tkacomonee, 23 
C. 899; Kanja Lai v. Narsamba Debt, 42 C. 826: 20 C. W. N. 110. But 
an agreement between the debtor and the creditor to capitalize interest at 
a stage when it does not exceed principal is not illegal; Khimji v. Chtinilal, 
21 B. L. R. 419: 61 I. C. 353. 

The rule of damdupat exists only so long as the contractual relation 
of debtor and creditor exists, but not when the contractual relation has 
come to an end by reason of a decree. — /n the matter of Hari Lai Mallid, 
33 C. 1269: 10 C. W. N. 884. followed in Nanda Lai v. Dhirendra, 40 
0. 710. 

The rule of damdupat is inapplicable to cases of mortgage governed 
by the Transfer of Property Act, — Madhawa Sidhanta v. Venhata Raman- 
julu, 26 M. 662. See also Qopal Ram Chandra v. Oangaram Anand, 
20 B. 721, F. B. (15 B. 625, overruled). Jecpan6ai v. Manoraa Lachman- 
das, 35 B. 199. But see Kunja Lai y. Narsamba Debt, 42 0. 826; 20 0. 
W. N. 110. 

The damdupat rule applies in all cases as between Hindu debtors and 
creditors both in respect of simple as also of mortgage-debts. — Sundarabat 
V. Jayavant, 24 B. 114 (20 B. 721, distinguished). 

In the case of a bond purporting to be executed in adjustment of a past 
debt, the principal for the purpose of the rule of damdupat is the amoun 
of such bond, and not the balance of the unpaid principal actually advance 
on an earlier bond. — Suka Lai v. Bapu Sakharam, 24 B. 805. 


The rule of damdupat limits the arrears of interest 
one time by the amount of principal remaining due at that timB.^Dagav 
Shevakdas v. Ram Chandra, 20 B. 611. 

A suit against a Hindu debtor for interest actually and legally acc^^ 
is not barred merely because the principal sum lent has been 
]7ti83erujcn/i v. Laxman, 30 B. 452: 8 B. L. S. 82: 1 M. L. T. 49. 

According to Hindu Law, arrears of interest more than 
double the debt are not recoverable, and the law upon the subject was 
affected by the Act ( XXVIII of 1855) for the repeal of the p *r67: 

by section 10 of the Contract Act. — Ram Connoy v. Johur 
7 G. L. R. 204; Ganpaf Pandurang v. Adanii, 3 B. 312; Hari Iff®"® 

V. Balambhat, 9 B. 233. See HiVa Lai v. Narsi Lai, 37 B. 826 P- 
0. L. J. 474. 


Cases Under the Interest Act ( XXXII of 1839).— In an action 
to recover principal and interest on a bond in which no provision is ® 
for allowance of interest, the Court is authorized, tmder fhe'provis 
of Act XXXII of 1839, to allow interest at a rate not j. 

current rate of interest. — Bommarouze Bahadur v. Rangasamy, 6 * 

A. 232; MutU Dhar v. Mul Chand, 52 I. 0. 953. See also Saunaianm 
V. Skivbasawa, 31 B. 354: 0 B. L. B. 439. The creditor can 
damages in lieu of interest where money has been advanced ^vimoo 
®^ress agreement to pay interest; Remjiban v. Dtkhu Singh, 16 O. • 
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(2) The law applicable to any suit, appeal or proceeding so 
transferred shall be the law which the Court in wliich the suit 
appeal or proceeding was originally instituted ought to have 
applied to such ease. [^ew.*] 

COMMENTARY. 

This Bcclion is new. There was no similar provision in tli‘i Old Code. 
“ We think that the exercise of such a power maj sometimes be necessary 
and it has been brought to our notice that the ab'^ence of any piovision on 
the point in the existing Code, lias given rise to difTiculty. The new sec- 
tion proceeds on the analogy of s. 627, Cr. P. Code, 1808.” — Sec the 
i?eporf of the Select Committee. 

INSTITUTION OF SUITS. 

26. Every suit shall be instituted by the presentation of a 
..... , plaint or in such other manner as may be 

Institution ot «uiti. -i t 

prescribed. [S. 48. | 

COMMENTARY. 

The mode of institution of suits has been prescribed in Order IV, Buie 
1, which exactly corresponds with s. 48 of the C. P. Code, of 1882. Sec 
notes vnder Order fV, r. 1. 

** Plaint.” — A “ plaint ” m law means a private memorial tendered 
to a Court in which the person sets forth his cause of action; the exhibition 
of an action m tvriting Assan v. Pathumma, 22 II. 494. 

** Presentation." — " Presentation ” means ” delivery to the Court or 
its officer either personally or by a pleader,” — Queen-Empress v. Arlappa, 15 

M. 137. A petition sent by post is not a substitute for the presentation 
of a plaint. — Mopartc v. Pnpoiin, 6 SI. H C. R. 136; Quern-Empress v. 
Arlappa, 15 SI. 137, The placing of a petition on a table when the officer 
is not present is not a presentation to him, Taiuddiu v Ghafoorulnissa, 3 

N. W. P. H. G. B. 341. 

Delivery of Plaint at Private Residence of Judge, If Valid. — ^Tbe pre- 
sentation of a plaint after the usual Court hours at the private residence of 
the Judge IS valid. A Judge has jurisdiction to receive the plaint at his 
residence and after the Court hours, though he is not obligert to do so; 
Madhorao v. Manohar Lai, A. I, B. 1922 Nag 167: 65 I. 0 074 (34 A. 482, 
relied on), 

SUMMONS AND DISCOVERY. 

27. Where a suit has been duly instituted, a summons may 
be issued to the defendant to appear and 
answer tlic claim and may be served in manner 
prescribed. [S. 64. { 

COMMENTARY. 

This section is new. Order V, Rule 1 corresponds to see t ion 64 of the 
C. P. Code, 1632. Sec nolct tinder Order V, r. 1. 
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Interest In Suit for Unliquidated Damages. — ^In a suit for the recovery 
of money representing the depreciation in the value of goods supplied 
interest cannot be claimed during the pendency of the suit as the amount 
claimed is not a “ debt ” nor a “ sum certain " but is unliquidated 
damage. Interest does not run on such damages; J, TF. Crewdson y. 
Ganesh Das Hari Bux, 32 C. L. J. 239: 60 I. C. 288; Boddu Sanyasi Baja 
V. Kotta BamamuTthi, (1913) M. W. N. 874: 21 I. 0. 643. 

Right to Interest In Cases not Covered by the Interest Act.— The inter' 
est Act is not eshausitve of all claims to interest and it is open to the Cojnts 
in India to award interest, in a proper case, independently of the provisions 
of that Act, Authorities on the subject revietoed; Abdul Gafur v. Hamida 
Beebi Ammal, 42 M. 661 : 62 I. C. 505. 

Interest In Contribution Suits. — ^Interest may be allowed in a suit for 
contribution, although no demand for interest may have been made before 
suit. — Nullit Biaivas v. Prosunna Moyee, 17 W. R. 179. 

In contribution suits interest should be allowed at 12 per cent; LoU' 
teshuu'ar v. Maharaja Banieshtvar Singh, 13 0. W. N. 118, p, 121. 

Interest In Account Suits. — In a suit for accounts the defendant is liable 
to pay interest on sums collected by him and not accoimted for; Govinaa 
Chundra v .Nirod Kumar, 50 I. G. 747. 

Interest on Demonstrative Legacies, — Interest is payable on deinona- 
strative legacies though the will is silent as regards interest. A legacy 
payable on a future day carries interest only from the date fixed for pay- 
ment. The usual rate of interest generally is 4 p. c.; Administrator' 
General of Bengal v. A, D. Christiana, 43 C. 201. 

COSTS. 

35. (1) Subject to such conditions and limitations as inay 

„ be prescribed, and to the provisions of any 

for the time being in force, the costs of an 
incident to all suits shall be in the discretion of the Court, ah 
the Court shall have full power to determine by whom a 

what property and to what extent such costs are to be paid, 
to give all necessary directions for the purposes aforesaid, i 
fact that the Court has no jurisdiction to try the suit shall be 
bar to the exercise of such powers. [S* 

(2) Where the Court directs that any costs shall 
the event, the Court shall state its reasons in writing. 

(3) The Court may give interest on coats at any 
exceeding six per cent, per annum, and such interest shall 
added to the costs and shall be recoverable as such. [°' 

commentary. 

The provisions of sections 220 and 222 of the C. P. Code of 
have been summarized in this section with some additions aiid alterawo 


not follow 
[New;] 
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30. Subject to such conditions and limitations as may be 
prescribed, the Court may, at an}' time, either 
eoT^^-'Md iis own motion or on tlio application of any 

party — 

(fli) make Kticli orders as may 1)C necessary or reasonable 
in all matters {-elatinp to the delivery and answer- 
ing of interrogatories, the admission of documents 
and facts and the discovery, inspection, production, 
impounding and return of documents or other 
material objects producible as evidence; 

(6) issue summonses to persons whose attendence is 
required either to give evidence, to produce docu- 
ments or such other objects as aforesaid; 

(c) order nnj' fact to be proved by atfidavit. [New'.l 

COMMENTARY. 

This section is new*. The conditions nnd limitations referred to in this 
eection are to be found in Orders XI, XH, XIII. XVI and XIX. 

Or. XI contains Rules ns to Discovery and Inspection. 

Or. XII contains Rules as to Admissions. 

Or. Xni contains Rules ns to production, impounding, nnd return of 
documents. 

Or. XVI contains Rules as to summoning and attendance of witnesses. 
XIX contains Rules of proving certain facts by affidavits. 

31. The provisions in Sections 27, 28 and 29 shall apply 
Summon* to wit- summonscs to give evidence or to produce 

'documents or other material objects. [New.] 

32. The Court may compel the attendance of any person to 
Pennity for default ""'hom" a summons has been issued under sec- 

* ‘ tion 30 and for that purpose may — 

(a) issue a warrant for his arrest; 

(b) attach and sell his property: 

(c) impose a fine upon him not exceeding five hundred 

rupees ; 

id) order him to furnish security for his appearance and 
in default commit him to the civil prison. [New.] 

COMMENTARY. 

Scope of Section.— S. 82 of the C. P. Code opplies only to the case of o 
person who has failed to comply with o summons to attend a Court issued 
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Lord Mansfield in Wilkes* Case cited in Narayana v. Surappa, B M. H. C, 
B. 114: Harbans v. Bfiairo, 6 0. 259; Gopal v. Solomon, 11 C. 767. 

The Court can exercise its discretion ns to the awarding of costs by 
disallowing costs to the successful party where the suit was based on » 
state of low which since has been overruled either by on enactment of the 
legislature or by the superior tribunals; Ramaswami v. Venhataswami, 
43 M. 61: 87 M. L. J. 271. 

The discretion given under this section is one which is to be exercised 
with reference to general principles. The direction contained in clause 
(2) of the section is a clear confirmation of the said view. Where a plain- 
tiff comes to enforce a legal right and there has been no misconduct on Ms 
part, no omission or neglect which would induce the Court to deprive hm 
of his costs, the Court has no discretion and cannot take away the 
plaintiff’s right to costs. Misconduct of many sorts explained. — Kupjnis- 
wami Cheity v. Zemindar of Kalahasli, 27 M. 341. 

The discretion of the Court in awarding costa under this section is not 
absolute; Indoar v. Nelaiur, 18 M. L. T. 460: (1915) M. W. N, 1021. 

Award of costs by a court without jurisdiction is not a nulhty and fluch 
amount is recoverable . — Sri Reja Simhadri Appa Rao v. CheUane Bna- 
drayya, SO M. 41: 1 M. L. T. 414. 

Costs to Follow the Event. — The ordinary rule as to award of 
a suit is, that they should follow the event. In other words, if a plaint^ 
substantially succeeds he is entitled to his costs (Ghanasham M’lkanr • 
Moroba Ra7n Chandra, 18 B. 474); unless ha is guilty of nusconduct 
there is some other good cause for not awarding coats to him; Bvppv 
ujami V Zemindar of Kolabosti, 27 M. 341; Rodeshwar v. 

I. A. 20, 31; Bhubaneswari v. Nilcomul, 12 0. 18; 12 I A. 137. 

Court may not only consider the conduct of the party in the 
gation, but the matters which led up to the htigatJon; Sukumart v. P 
Mohan, 43 C. 190: 31 I. C. 662. Similarly, if a defendant succeeds, 
is ordinarily entitled to his costs of the suit. But where the Court ® ^ 
dering the circumstances of any particular case, comes ■ to the conci 
that costs should not follow the event, then it should state its rea 
in writing for departing from this ordinary rule. The ordinary ni 
departed from according to the nature of interest and conduct ® 05 

parties As- to the meaning of “ costs following the event,’ . 

M. L. J. 856: 22 I. C. 919. Where the order of lower Court 
costs to a successful party is unsatisfactory, the High Court * 
fere . — Narayana v. Venkatama, (1912) M. W, N. 866: 15 I. 0. 202- 

The ordinary rule is that costa do follow the events. The Court 
however direct otherwise, but if it does so it must state its 
writing (s. 35, cl. 2). This provision was enacted both to secure 0 
exercise of discretion and in order that the Coiurt of . upp®di juay ^ 
a position to control the order and see whether there is a Kood C® 
departing from the general rule. It is not sufficient uuswer to 
such case in an appeal from the judgment that the costs are A _ the 
cretion of the Court. The Appellate Court must itself decide be 

order should be sustained, that is, whether the reasons are 

stated are good reasons founded on the facts of the case. , 
certain well-known principles on which a successful party may be fl P 
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the date of the decree to t)je date of payment or other earlier 
date, the Court shall be deemed to have refused such interest, and 
a separate suit therefor shall not lie. [S. 209.] 

COMMENTARY. 

Xo material changes have been made in this section. It is almost 
similar to s. 209 of Act XH” of 1B82. 

Object and Scope. — This section deals with interest after the institu- 
tion of suit. It contemplates two classes of interests; (1) interest on the 
principal sum adjudged from the date of suit to date of decree; (2) further 
interest on the aggregate sum adjudged, that is, the princip-il sum plus 
interest from the date of the decree to date of payment or realization, or 
to such earlier date as the Court thinks fit at such rate as the Cc'Urt deems 
reasonable. S. 34, C. P. Code, docs not provide for payment of interest 
for period antecedent to suit but it empowers the Court, when the^ decree 
is for the pajment of money, to allow interest pendente Uic as iileo interest 
subsequent to decree; Crewdson v. Ganeah Dna, 32 C. L. J. 239. 

** Payment of money.*' — A decree for payment of money does not 
include a decree for sale in enforcement of a mortgage or charge. See the 
Iteport of the Select Committee, 

This section appplics to decrees for the payment of money. It does 
not in any way permit the Court to reduce the interest below the contrac- 
tual rate, where the decree is for the enforcement of a mortgage or charge; 
liajtvant x. Sham Narain, 36 A. 220. 

The word “ money ” in s. 34 is not confined to an ascertained sum. 
The expression “ decree for payment of money ” must bo construed as 
including a claim to unliquidated damages. The Court can allow interest 
on unliquidated damages Itamalingam x. Gohuldaa Madavji, 51 M. L, J. 
243: A. I. R. 1923 M. 1021. 

Claim for Interest Depends on Contract or Statute. — ^The right to inter- 
est depends on contract, express or implied, or on some rule of law allowing 
it’ Lala Kalyan Das v. Shethh Maqbul Ahmad, 40 A 497; 22 C. W. N. 
866; 35 M. X, J. 169 • 16 A. L. J. 693 ; 46 I. C. 548 (P. C.). 

Interest Prior to Date of Suit. — Interest prior to date of suit does not 
come within the purview of this section. Where there is a stiptdation for 
the payment of interest at a fixed rate, the Court, under s 2 of Act XXVIII 
of 1855 (Usury Laws Repeal Act), must allow interest at that rate, how- 
ever liigh it may be. If the rate stipulated for is penal, the Court may, un- 
der section 74 of the Indian Contract Act, award such rate as it considers 
reasonable If the rate of interest is excessive and the transnctiim between 
the parties seems to bo unfair, the Court has the power to reduce the rate 
under s. 3 of Act X of 1918. Where there is no stipulation at all for the 
pat/menf of interest, interest may be awarded (a) if it is allowed by mer- 
cantilo usage; Doolab Das v. Sam Lai. 5 H. I. A. 109; Juggomohon v. 
Manichehand, 7 M I, A. 263; Juggomohom v. Kaisruchand, 9 RI. I, A. 
200; (6) if, under the provisions of any substantive law, the plaintiff is 
entitled to get interest. As for instance, under the provisions of s. 80 of 
the Kegotiablo Instruments Act, 1881, the Court may award interest at the 
rate of 0 per cent, per nnmim when no rate of interest is specified in the 
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Where it is difficult to apportion costs between the parties in view 
of the peculiar nature of the disputes between the^^^rtics and the neces- 
sarily arbitrary manner in whicli most of the items had to be valued. 
Held that equity will bo equally well served by each party being ordered 
to bear his own costs; Pedda Jtyangar v. Mahant of Tirupati, 21 M. L. 
J. 730. 

The fact that the delay in the final disposal of the suit took place 
owing to the laches of the plaintiff could be taken into consideration m 
dealing with the question of costs; Siba Prasad v. Kazimuddin, 65 I. C. 
709. 

An unsuccessful plaintiff is only liable for costs necessarily 
by the successful party in the defence of the suit. Coats cannot ho deeme 
necessary if by reasonable diligence on the part of the defendant or a 
pleader the expenditure of them could have been avoided. — Beeia ta 
Mahadevi v. Suryudamma, 18 M. 128. 

Where the defendant proved a set-off against the plaintiff, and thus 
reduced the amount which the plantiff was entitled to 
held that, notwithstanding the provisions if s. 9, Act 
plaintiff was entitled to his costs. — Kiehor Ghand v. Madhowp, 4 B. . 

A person wrongfully made a party should get bis costs; Bisbu Bayri 
V. Bank of Upper India, 13 A. 290, 295. 

In a suit for damages for breach of contract, and for refund of 
money paid to the plaintiff by the defendant, in which the plamtm o 
a decree, held that, as the defendant had not paid the ^ 

Court, nor formally tendered it, he must pay the costs of the 
Pitamhar v. Cassibot, 11 B. 272. 

The costs of the appeal, though successful, were refused, 
defendant (appellant) had set up as his defence an excluswe tiue ^ 
he had failed to prove. — Lachmeswar Singh v. Manwar 
253, P. 0. See also The Englishman v. Lajpat Rai, 14 0. W, 

Separate Costs. — Where the defence is common and 
set of costs should be awarded to all the defendants, even if 
by separate vakils. — Francisco v. Dos Argos, 17 W. E. 188J Eo ^ 
der V. Doorganath, 2 C. L. B. 162; Bkup Singh v. 

205; and Brindaban Chunder v. Ram Coomar, 1 W. E. 180. ^ 
dants whose interests are not identical, and whose defences ® ^ 

are entitled to separate costs, — Ram Chandra v. Moti Lai, 2 'g5; 

0. 169: 11 W. E. 19; Gobind Naih v. Lachmee Kumaree, 11 p r. J. 
Nilhant v. SoosUa, 6 W. E. 324; Raghunundan v. i, 

207 : 14 C. W. N, 556, Rudra Narain v. Coomar Narain, 13 W. E- ^ 

Proportionate Costs on Partial Decree. — ^Whero a plaintiff is 
some part of his claim be ought not to be deprived of the heneut 
decree by such on order as to costs as would make him v. 

defendant for more than he would himself recover. — Latin 
JMarioti, 16 W. B. 495. 

Where a suit for damages was partially decreed on a finding 
nal damages, and costs on the amount disallowed were th® 

defendant, held, that there was no ground of justice for gg, 

plaintiff with defendant's costs. — tMoseehun v. Munoorunt 24 W. 
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Where a decree for foreclosure of a mortgage or for the sale of mort- 
gaged property is passed under rules 2 and 4 of Or. XXXIV, C. P. Code, 
the Court is bound to award to the mortgagee, (a) interest on the principal 
sum prior to the date of the suit, at the rate provided by the mortgage un- 
less the rate is penal, in which case the Court’ may award such interest as 
it thinks proper; Khaga Bam v. BamsanlcaT, 42 C. G52: 27 I. C. 816; (6> 
interest on the principal sum from the date of the suit to the date fixed 
by the Court for payment of the mortgage debt also at the rate provided by 
the mortgage unless the rate is penal, in which case the Court may award 
such interest ns it thinks proper; 7?nmc3ifar v. Mehdi Hossein, 26 C. 39: 
25 1. A. 179 explained in Sundar Koct v. Sham Kishen, 84 0. 150; Surya 
V. Jogendra, 20 C. 860; Chaturbhuj v. Har6hamji, 20 B. 744: Sabharaya 
V. Ponnu$ami, 21 M. 364 ; Tara Chand v. Brojo Gopal, 7 C. W. N. 457; 
(c) Interest on the aggregate amount of principal, interest and costs 
decreed, from the date fixed for the payment of the mortgage debt up to 
the date of realisation or actual payment ns the Court thinks proper. Buch 
interest may be allowed either at Court-rate i.c., 6 per cent.; Sundar Koer 
V. Sham Kithen, 34 C. 150: 34 I. A. 9, Venhata Chalapathy v. Thavasi, 
24 M. 465: 51 I. C. 67; Saminathan v. Siromioppo, 29 il. 170; or at any 
other rate; Lachmi Noram v. Vman Dat, 29 A. 822; Bhagai Singh v. 
Jai Ram, 26 I. C. 402; Or. XXXIV, r. 4 of the C. P. Code, which is mainly 
a reproduction of s. 88 of the T. P. Act now contains an express provisioB 
for the payment of such ’* subsequent interest 

In a suit by a mortgagee to recover the money due on his mortgage, 
the plaintiff is entitled to interest at the rate specified in the mortgage- 
deed up to date of decree, and a Court has no discretion to refuse to award 
such interest. — CkatuTbhai Karaan v Harbhanji, 20 B. 744. 

The discretionary power as to awarding interest conferred on the Courts 
by this section may be exercised without reference to the law of damdupai. 
—22 B. 86, (20 B. 721, referred to). 

Where there is an express covenant to pay interest at a certain rate 
after the stipulated date of payment, the Court is bound to allow interest at 
that rate up to the date of decree. — Chhab Nath v. Kamia Praaad, 7 A. 
333. 

A puisne mortgagee seeking to redeem prior incumbrances must pay 
the interest at the rate agreed upon in the mortgage; there being no author- 
ity under section 209, C. P. Code, 1882 (s. 34) to reduce it to the Court 
rate. — Vmea Chunder v. Zahur Fatiam, 18 C. 164 P. C. 

A mortgagee, who has obtained a decree for sale awarding interest up 
to the date of realization, is entitled to interest up to the date of the con-^ 
firmation of the sale. Meaning of the words "up to the date of realize-" 
tion " in the decree, explained. — Megraj Marwari v. Naraingh Mohan, 83 
C. 846 (28 B, 264, referred). 

Section 34 (1) does not control and negative the effect of Rules 2 and 
4 of Or. XXXIV, of the C. P. Code. The Ck>urt in a mortgage suit is bound 
to award interest on the principal sum prior to the date of the suit as well 
as from the date of the suit to the date fixed for redemption at the rate 
mentioned in the mortgage, unless the rate is penal; Kali Proaonna v. 
Prafap, 17 C. L. J. 221. 

Decrees in mortgage suits being governed by Or. XXXH’^, of the C. P. 
Code are subject to section 34 which provides for interest. Where no rules 






“," a:! ti.! i=,a 

lt,„ fi.’,,,;" th-li. urtrn t:- 

v/""r’ w!^T,!‘'% „ ---.. 

i/j/* Totirt. in <»xjcnt;t: 2 ' a r>trr«. 


CcTTS 

^^T^rijffno- fj^cr*^ cnsn^:i: c:^ e::?csfcal7S 
f; 7 :.:f, l: H. 


I ? C:S 



, - ^inur.a M 

ftHoved to run cn cc‘;t3 cnei rui 

Uuurrt^^l, rittam Chan^J r. K L C. 545, 


'•/ Pnyy CouncH ii was n-:-r^ 

^<t' ftfr.t 1 ,-, 1.1 ^ rovorsM vrifli crMf*? and tfce decree cf de ^5;;: 

f, ! below, t>ji tbe 

V (, f upon tbe emit of the ZHIa Court.-l^if-'^ 3}'; 

|jj 2.53. 5ee al^ 

fUtn/o fftff ij " 

tfrfh‘rt‘tl ^ decree sab?eqceEtlj 

find ifilf.f/..i( Court which made the enrii- ^ 

tt ‘i f /^/, 7 nostg.-^Trdar AVA r. 

^j;///^ 7 0/ iJen'7aI, 8 A. 262. S<(t=^i 

^ /'L',, s'tvf « Ta ai"- "'• 

I'H'tiM.in t- inruUiWa^’t upon the principal aum n^l; *^^^3 

'" -'lel, I ,1 "m ' i I '';'7''," '"' ‘’«= aureesaM partr U no! ^ 


was rrlered th 


t ('.'=: 



jbiitifdi tuit Vh/rMw/'/ni'' 1,7*1*^^^ *T first time in the 

ter/'* JhtHM M ^^'"7“{hjtnont iR wthin its junsdiefwo J 

f^'U ^rmniiig th^ dci'inL *’ fHscrotionflr 7 and may be ex-f 

AVh.*. / ^ Da>>, 35 I. C. 


/,«f V. IJadri Das, 35 I. C- 218- 

Cf’sis and interesi 

do(l,,/.i,7, 7#^ ho cIiL fei r* mititlod to set-off on owount of 
0 X 11 ''"‘•“‘■o (ha 1 V. mrnlhoo, 13 W. R. 138. 

‘"'"‘■h,,, sul7 el(5f,„c’j i^^ment-dobtor had been attacbed g 
to bo duo under a decree, but which 



INTEREST 


291 


Sec. 34.1 


When the agreed rate of interest ia cxcessivo and extraordinary, the 
Court may reduce the rate to a reasonable amount . — Nanehand Humraj 
V. Bapu fiastumbhai, 3 B. 131. See also Manoo Bepan v. Durga Chum, 
2 0. W. N. 333. (2 C. W. N. 234 and 17 B. 100, followed). See Poma 
Dongra v. Oillcsph, 31 B. 348; 9 Bom. L, B, 143 and Abhiram Pal v. 
Muhunda Lai, 5 C. L. J. 342; Dargahi v. Chaudhuri Hajeshwari, 21 0. C. 
265: 48 I. C. 753; Gopeswar v. Jadab, 43 C. 032: 20 C. W. N. 089. 

Interest Post Diem. — ^Whero there is no agreement fixing the rate of 
interest after due date the question ns to the amount of interest to be 
allowed after that date should be treated ns one of damages . — Jaula 
Proaad v. Khaman Singh, 2 A. 617. Sec also BtsTicn Doyal v. Udit 
}Jarain, 8 A. 486; Jifananb Ali v. Oulab Chand, 10 A. 85; Bhagai Singh v. 
Daryao Singh, 11 A. 416; and Snnitjaa v. Udit Naram, 13 A. 830; Gita 
Prasad Singh v. Eagho Singh, 1 Pat. L. W. 777; 40 I. O. 800. 

Post diem interest is recoverable on the general promise by the debtor 
to be liable for interest though a dednite term is fixed in the bond for 
repayment of the principal and interest; Varasimhayua v. Srinivatawia, 
86M. L. J. 118: 52 I. C. 313. 

When a mortgage-bond contains no stipulation for the payment of 
interest after due date, interest is payable by virtue of the Interest Act 
ptXXn of 1839) — Maft Singh v. Bamo Hari 24 C. 699, F. B. Considered 
in Qhanlayya v. Papayya, 23 M. 534. 

Where a mortgage-bond does not provide for interest post diem, a 
mortgagee is entitled to receive such interest by way of damages. — 
Chajmal Das v. Brij Bhuhhan, 17 A. 511, P. C. ; Ghuznavi v. National 
BanTc of India, 20 C. W. N. 662 : 23 C. L. J. 256 (17 A. 511 P. C. referred 
to). The measure of damages would prima facie be the same as the rate 
of interest stipulated for by the parties; Budhu Ram v. Niamat Ali, 75 I. 
C. 355: 1923 Lah. 032 (17 A. 511 P. C., referred fo). See also Bodf Btbt 
V. Sami PHlat, 18 M. 257; Thayar Ammal v, Ldkahmi Ammal, 18 M. 331; 
Nityananda v. Radha Charon, 20 M, 871; Pedda Subbaraya v. Qanga, 
20 M. 149; llfahadeo v. Tifcni, 8 O. L J. 890; ilfalai/appier v, Pitchai 
Asari, (1915) M. W. N. 208. But whether such post diem interest would 
constitute a charge on the mortgaged property or not, there is a difference 
of opinion. In Bifcramjif Ternary v. Durga Dyal, 21 C. 274; in Rama 
Reddi v. Appaji Reddi, 18 M. 248; in Kriatna Reddi v. Varadarafulu 
Reddi, 18 M. 838-note, it has been held that such post diem interest would 
constitute a charge on the mortgaged property. But in Narindra Bahadur 
V. Kadim Hussain, 17 A, 681; in Oudre Koer v. Bhubaneswarl Goomar 
Singh, 19 G. 19; and in Rikhi Ram n, Sheo Prashan, 18 A. 316, it has 
been held that such post diem interest does not constitute a charge on the 
mortgaged property. (See also Balwant Singh v. Grayon Singh, 85 A. 634 : 
11 A. li. J. 829). These latter cases seem to have been disapproved by the 
Judicial Committee in Mathura Das v. Warindro Bahadur, 19 A. 89 P. C. 
followed in Sardla Dasi v. Jogendra Narain, 25 0. 246 See also Bin- 
dc«ri Naik v. Qanga Satan, 20 A. 171, P. C. 

Where in a decree for foreclosure, interest subsequent to the decree 
was included in the amount made payable to the plaintiff — held, that such 
future interest, supposing it could be properly payable, could not be treated 
as a charge upon the land . — Bhawani Proaad v. Birji Lai, 16 A. 209. See 
also Rajkumar v. Bwheshar, 16 A. 270. 
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appellate Court to disturb the order of the first Court as regards costs, when 
it affirms m substance the first Court’s decree; Breemaii Kali Dasi v. Sree- 
mati Noho Kutnari^ 22 C. W. N. 

A second appeal will Ho in respect of costs when the Court has exercised 
its discretion aibitrarily and not according to general principles , — David 
Ram V. Durga Prasad, 15 A. 833. Bee also Bhagohati Pal v. Mohomed 
Alt, 7 C. W. N. 647; Karam Kuar v. Kirga Singh, 2 Lah. L. J. 310; Ram 
Kishan v. Jagannath, 25 0. C. 285: 73 1. C. 222; Hahim Zahvr Ahmad 
V. Fatihullah, 64 I. C. 962. 

If an order is itself appealable as affecting the jurisdiction of the Co^ 
or the merits of the case, an appeal will lie from that part of the order 
which relates to costs . — Balkissen v. Luchmiput, 8 C. 91; Kamai v. Eamd, 
8 B. 868 ; Basudev v. Bhavan, 16 B. 241; Shtb Ktimar v. Sheo, 44 A. 
209; A. I. R. 1922 A. 90: 64 I. C. 932. No appeal lies from a direction as 
to costs contained in a non-appeal able order because no appeal lies from a 
non-appealable order. 

An order of a single J udge of the High Court as to costs is not ® 
ment and is n< * 'iffar v. Raf OopaUt 17 M. 

L. J. 569, F. B ’ .■ V. Krishnajee, 26 M. L. J. 

356: 22 1. 0. ^ ‘ ‘ . , . ' ■ of the appeUate court not 

to interfere with the order for costs unless the order offends against some 
well recognised principle, or unless the appellate Court feels that it woin 
be unjust to the party against whom it is made if the order be alloweo 
stand; Ahmedbhai v. Dtnahaw ManeTtji, 13 Bom. L. R. 1061. 

If the Court is divided in opinion as regards the question ^ 

appeal may he preferred under the Letters Patent; Mohendra v. ’ 

20 0. 762. In such a case the opinion of the Senior Judge prevails^ 

B. 36 of the Letters Patent; Ramdas v. Secretary of State, 18 
106. 


COSTS IK SPECIAL CASES. 

(a) Account, Suit For. — Where in a suit for account by a 

against his agent, the defendant falsely denied his <^8ls 

was ordered to pay the whole costs of the suit up to and the 

of an appeal to the Privy Council without regard to the 

account . — Hurri Nath v. Krishna Kumar, 14 G. 147, P- G.; D , 

Karain v. Narendra Narain, 24 C. W. N. 110; Suhumart v. « r 

Mohan, 43 C. 190 : 19 C. W. N. 880. 

(b) Admiralty or YIce-Admiralty. — In on notion of salvage, ^ 

a ship wgs arrested, and the bail asked for was found to be ^3 re- 

Court held that the promovents must pay the impugnants, the c 
quired by the bail being excessive . — In the matter of the Ship 
pion,** 17 C. 84. 

(o) Attorney and Client, — An attorney is bound to .P*^°®®^]L^f0ii<i3 
client’s c-ase with due diligence, whether the cHent supplies^ to hh 

or not. Where a client discharges hia attorney, the latter is entiU 
costs; but where the attorney discharges himself, he has no suca o 
Atul Chunder v. Soahi Bhusan, 29 0. 63 : 6 0. W. N. 216. 

It is not the practice to make an order directing a client 
attorney the costs of the suit when taxed. Such an order can only d 
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Wliere interest is not mentioned in tho dccrco, no ornl ogrocment ns to 
interest can bo proved; liam Oopal v. Sitarma, 208 P. L. K. 1918: 20 I. 
0. 819. 

Separate Suit for Interest.^A suit for interest on money for the period 
defendant obstructed plaintiS in his attempts to obtain it, was hold main' 
tainable. — Parbutiy Ghum v. PromoNio Naih, W. It. (1804) 174. 

When a decree is silent as to future interest, it cannot bo recovered 
in execution;, but it may be recovered as damages by a separate suit. — 
Seth GoJiul Dass v. A/urali and Alim, 8 C. 002 (P. C.). But no separate 
suit will lie unless the silence was duo to oversight or mistake. Yaggappa 
Chetty V. Mahomed, 11 Bur. L. T. 182: 9 L. B. R. 78: 40 I. C. 758. ' 

A suit will not lie for interest in respect of money deposited under a 
decree subsequently reversed on appeal. — Ashruffunnetsa v. Khonum Jaun, 

6 W. R. 285. 

A suit for interest only is not barred because the principal has bedn 
paid oS . — Nutscrmanjil v. Lakman, 80 B. 452: 8 B. L. R. 

Interest on Arrears of Rent. — ^Every arrear of rent, unless it is other- 
wise provided by any written agreement, is liable to bear interest at 12 per 
cent, from the date when it, or each instalment of it, becomes due. The 
mere non.enforcement by a landlord, even for a series of years, of his 
right to interest upon arrears of rent does not amount to a waiver of such 
right.-Vokoory Lall v. Bullab Loll, 5 C. 102: 4 C. L. R. 859. 

Where rents are collected in kind instead of in money, interest should 
bo allowed at the same rate as is usually allowed on rents paid in money. 
No difference in that respect should be made between rents paid in kind 
and'those paid in money . — Raikishore Daai v. Bonomali Chum, 1 B. L. B. 
(S. N.) 14: 10 W. R. 209. 

The purchaser of a tenure in a sale for arrears of rent is not liable to 
pay interest at the rate specified in the kahuliyat of the former tenant, but 
IS liable for interest at the rate specified in section 67, Bengal Tenancy Act 
(VIII of 1885) — /Him v. Sotisc^ondra, 24 C. 37; Ah Mamud v. Bhagabati 
Debya, 2 C. W. N. 525, Kalmath v. Trailokhyanath, 3 G, W. N. 194; 
26 C. 315; and AdminiftratoT-General of Bengal v. Asraf Ali, 28 C. 227. 
But Bee Raj Naratn v. Ponna Chand, 30 C. 213 : 7 C. W. N. 203, where 
it has been held that the auctiompurchaser of a dur-putni tenure is bound 
by the stipulation in dur-putni lease as to payment of interest on arrears 
of rent; Sec also Lalgopal v. Manmatha, 32 C. 258, F. B.: 9 C. W. N. 
175, P. B. 

A contract by a tenant holding under a permanent mokarrari lease to 
pay interest on the arreas of rent at a higher rate than 12 per cent, per 
annum is enforceable in law, — ilfafanyint Debt v. Mukrura Bihi, 5 C. W. 
N. 488 F. B.; 29 C. 674, F. B. (Atulya Churn v Tulsidaa 2 C. W. 
N. 543, approved: 26 C 130; 3 C W. N. 36, overruled). 

A thikadar who makes default in payment of his rent is liable to be 
charged %\itb interest on the sums duo up to the date of payment. — 
Gftansliiam Singh v. Daulaf Singh, 18 A. 240; Raj Kumar Lai v. Canaiutn 
Singh, 52 1. O. 865: 22 O. C. 287. 

In a suit in which decree is given for arrears of rent -at au enliunccd 
rate, is to bo allowed not only from the date of the decree, but 
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the cause of action not surviving the death of the plaintiff; Donfu Pedda 
V. Mallam Ballaya, 43 M. 284 : 37 M. L. J. 596. 

Persons who are in the position of trustees ought to have their costs 
out of the trust estate when a question of legal proceedings is concerned 
unless they have unreasonably carried on or resisted such proceedings; Aga 
Mahomed v. 8yed Md. Shoostry, 21 0. W. N. 839. 

In a suit for the construction of a will where the construction was not 
80 difficult as to have required the assistance of the Court, held, that the 
estate should not bear the cost. — Narayani Dati v. Adminisirator-QeneTal 
of Bengal, 21 C. 483. 

Costs of executors for taking out probate were, under the circumstances 
of the case, ordered to be paid out of the estate. — In the goods of Tara^ 
wont, 25 C. 653. See Bechar Ahha v. De Ctum, 19 B. 770 (varying the 
decree in 19 B. 221). 

Costs of contentious probate proceedings, when to come out of the 
estate; Barodo Prosad v. Gajendra Nath, 9 C. L. J. 383: 13 C. W. N* 557. 

(^) Guardian and Minor. — ^Where a guardian ad litem of an infant had 
been guilty of gross misconduct in putting executors *to proof of a will wben 
he wished to upset for his own private purposes, held, that he was hahle 
for the costs of the suit,— Goolaw Hossein v. Fatmabai, 8 B. 391. 

The Civil Procedure Code does not authorize a Court to decree costs 
against the guardian of a defendant except in the case referred to in s- 
O. P. Code, 1882 (Or. XXXII, r. 11).— Narosimho v. Lakslmipati, 3 U. 
263. 

A legatee cannot sue on behalf of himself and other legatees without 
an order of the Court under s. 30, C. P. Code, 1882 [Or. I, r. 8 WJ* 
JVhere a legatee, a minor, sued in that form by her next friend wlhou 
such an order, the next friend was held liable for costs on his adducing n 
evidence to show that the suit was for the benefit of the minor. — Oeeteebm 
V. Ghandrakani, 11 0. 213. 


Where a suit was brought against a minor, the effect of which, if ® 
cessful, would be to deprive the minor of his property, the cost of succ 
fully defendmg that suit on his behalf may bo recovered from the 
necessaries in an action brought against him by his attorney.— 

Dhunnoo Baboo, 7 C. 140 : 8 0, L. R. 433. See however, Branson • 
Appasami, 17 M. 257. 


Costs of guardian ad litcm. — Advance by plaintiff for costs of 
defendants — Rights to recover amount advanced. Held that the dis 
ments properly made in defence of the suit by the, guardian ad what 

the plaintiff's advances might be allowable, if it be alleged and jt 

there were reasonable grounds for the defence put forward, tboug 
proved unsuccessful.- Venkolo Vijaya v. Timmayya Peniulu, 22 5*. 


In a suit on behalf of a minor, where the plaint was not 
accordance with the provisions of s. 440, C. P. Code, 1882 (Or. 

1, 4) the pitadera of the Original and of the Appellate Courts were c ^ 
upon to show cause why they should not be ordered, under s. 444, • . 
Code, 1882 (Or. XXXII, r, 6) to pay the costs of the suit and o 
appeal. — Bhonai Bewa v. Monoram Mundul, 11 C, L. R. 16* 


the 
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Muthulifishna v. SankaraUnjatn, 35 229 F. B.: 24 L. J. IBS'; 18 

I. C. 417. See also Khagaram v. Ram Sankar, 10 C. W. N. 776: 21 0. 
L. J. 79: 42 C. 652. These arc very important cases where all the Indian 
and English case's have been referred to and considered. Tlie cases are 
very instructive on the question of penalty and every reader should care- 
fully study the cases. 

Stipulations Not Amounting to Penalties. — ^^Vhere, in a contract under 
which interest is payable, it is agreed between the parties that if such 
interest be not paid punctually the defaulter shall be liable to pay interest 
at an enhanced rate, such contract docs not come within section 74 of the 
Contract Act, and is not a stipulation for a penalty. — Banke Behari y. 
Sunder Lai, 15 A. 232, F. B. (10 C. 805, considered). Sec also Nara- 
yanasamx Naidu v. Narayano Nau, 17 M. 62 and Chundcr v. Atkinson, 
10 C. W. N. 640. 


A mortgage-bond provided 'that interest for the loan should be paid 
at a certain rate, and in default, future interest should be paid at an 
enhanced rate from the date of default. Held that the higher rate of 
interest was not a penalty, and might be enforced. — Lakshman Das v. 
£>u7arup Chand, 14 B. 200. A stipulation to pay compound interest on 
failure to pay simple interest on the same amount is not penalty. — Qanga 
Dayal v. Bachchu Lai, 25 A. 26. Followed in Janki Das v. Ahmed 
Hussain, 25 A. 169. See also Kutubuddin v. Bos/iiruddm, 32 A. 448. 

A usufructuary mortgage-bond contained a provision that, on failure to 
pay on due date, enhanced rate of interest from date of bond till date of 
realization would be payable. Held, that the provision as regards the addi- 
tional payment of interest did not operate as a penalty, and that section 74 
of the Contract Act did not apply to such case. — Denonath v. Niharan 
Chandra, 27 C. 421 : 4 0. W. N. 122. A stipulation that interest shall be 
chargeable if instalments in repayment of principal be not paid at due dates 
is not a penalty. — Chinna Venkatasami v. Pedda Khondiah, 26 M. 445, 
•followed in Kkaga Ram v. Ramsankar, 42 C. 652: 21 C. L J. 79 : 19 C. W. 
N. 776. See also Abdul Majeed v. Kherode Chandra, 42 C. 690 ; (36 M. 
229 and 533 referred to). 

The doctrine of penalties is not apphcable to stipulations contained in 
decrees. — Shtrekuli Timapa v. Mahallaya, 10 B. 435. Dissented from in 
ffmbnabai v. Hart Oobind, 31 B. 15 F. B. : 8 B. L. E. 813. See also, 
Balkishen Das v. Run Bahadur, 10 C. 305, P. G. : 13 C. L. E. 418, P. C. 

An agreement to pay interest at 36 per cent, per annum, is not penal; 
Annamalai Cheltiar v. Sellappa, 10 M. L. T. 77; (1911) 2 M. W. N. 367; 
nor a promise to pay compound interest at 2 per cent, per mensem with siz 
months' rest is penalty; Venkatachelam v. Veeranan, (1912) M. W. N. 
612 : 14 1. C. 283. 

Rule of Damdupat. — The rule of damdupat is a rule of Hindu Law. 
and it applies to those cases only in which the parties are Hindus; and 
specially when a debtor is a Hindu —Alt Saheb v. Shab;i, 21 B. 85; see 
Damood Darvesh v. Vallubhadas, 18 B. 227, Hart Lai v Nagar, 21 B. 38; 
Nanchand v. Bapushaheb, 8 B. 131. 

The rule of Hindu Law that interest exceeding the principal sum is 
not recoverable is applicable to suits between Hindus m the presidency 
towns and not in the mofussil. — Been Dayal v. Kaylas Chunder, 1 C, 
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Where eo^Bharers are made consenting defendants only in order to 
plaintiffs’ obtaining a complete decree for partition, held that the plaintifi 
ought to pay the co-sharers’ costs sufficient to cover the costa of theii 
appearing . — Jiayn Putty v. Kaleo Ohurn, 14 W. R. 94. 

(J) Representatives, Liability for Costs. — ^The power conferred by b. 
366, 0, P. Code, 1882 [Or. XXI, r. 8 (2)] on the Court of Original Jurisdic- 
tion, to award costs against the estate of a deceased plaintiff, may, by 
analogy, be taken to bo conferred on the Appellate Court . — Rajmonee v. 
Ghunder Kant, 8 0. 440; 10 C. L. R. 437 (4 B. 654, followed). 

A party improperly brought on the record as the representative of a 
deceased judgment-debtor is entitled to get his costs, and can appeal on the 
question of costs alone . — Bishen Dayal v. Bank of Upper India, 13 A. 
290. 

Land Aoqalsltlon Proceedings. — In land acquisition proceedings^ the 
necessity for coming to court arises from the desire of the public outhonty 
to acquire the land and the owner cannot be forced to pay costs merely 
because he is compelled to sell his land and endeavours to get the besi 
price possible; Karachi Municipality v. Kkatanmal, 8 6. L. B. 126: 27 i. 
O. 326. 

Divorce Suits. — In all matrimonial causes the solicitor for the mfe 
irrespective of the result of the petition, is entitled to have his costs pam 
out of the amount deposited by the husband to meet the costs of the wii 
in defending or conducting the action unless the solicitor had heea 
way to be 1 lamed. This applies even as regards the amount deposited ^ / 
the husband on appeal as security for the costs of the wife; Nusserwanje 
Wadia v. Ktlnora Wadia, 38 B. 125. 

Where in a suit by the husband for dissolution of marriage ^ 
ground of adultery of the wife, the adultery is not denied and the w 
passes a decree for dissolution and the wife then actually seeks 
correctness of the decision by way of appeal, the husband cannot he J J 
called upon by her as a matter of right to provide for her costs; oea 
Alia De Sti Cox v. Philip De Sti Cox,. 21 0. W. N. 711: 44 C. 35. 

Divorce — ^Wife’s costs — ^Dismissal of wife's petition n, 

husband.— Boyle v. Boyle, 80 C. 631: 7 0. W. N. 565. 

619. 

The liDglish law which makes the husband in divorce 
liable prima facie for the wife's costa does not apply to divorce proc 
between Mahomedans . — A v. B, 21 B. 77. 

Whora a husband obtained an order for dissolution of 
costs, but no damages were asked for by the petitioner os 

pondent; it was ordered that the costs granted should incline 
between attorney and client . — Outhwaite v. Ouihwaite, 28 0. 84. 

Other Cases. — ^In an application to file an award, the cost to 2 

should bo as in a regular suit . — Ray Priyanath v. Prasanna i' 

B. L. R. 294; 11 W. R. 104. 

Where, in an execution proceeding, time was granted to 
make application to the Court from which the decree was tranwo^ 
he instead of doing so, irregularly preferred an appeal,- the jojS 
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Interest is given under Act XXXII of 1830 by woy of dftmnges, on tbo 
ground that n debtor has wrongfully refused to pay; but where there is no 
hand to receive payment and to give a complete discharge, there can bo no 
wrongful refusal. — Haj NoTain v. t/niVcrsal Life Assurance Company, 

7 0. 694: 10 C. L. K. 601. 

Though no contract to pay interest was proved and the case waa not 
covered by the Interest Act, some interest should bo allowed by wa,v of 
damages for the detention of the money; Kkelra ^fohan v. Nisht Kumar, 

22 0. W. N. 488 (15 C. L. J 684; 20 M. 481; 26 C. 955; 81 B. 854, refd, 
to)’, Prosonnomoyi v. Oopal Lai, 31 C. L. J. 848 

The Interest Act (XXXH of 1839) enables the Court to allow interest 
in certain cases, but docs not create a right to interest which could be made 
the subject of a suit. It is doubtful whether the Act gives power to allow 
compound interest on a debt.— Afar^/iall v. The Bengal Spinning and 
Weaving Co., 1 C. W. N. 219.' 

Act XXXII of 1830 does not affect debts contingent in amount and 
time of becoming due. — Jaggomohan Ohosh v. Manick Ghund, 4 W. B. 

P. C. 8; 7 U. I. A. 208. 

A debt expressed to be payable in kind is a debt tmder the Interest Act 
and interest is allowable on it under the Act; Qovinda v. Cheral, 88 M. 464. 

In order to justify the allowance of interest under Act XXXII of 1839, v 
it must be shown that there is a debt, or certain sum payable at a certain 
time by virtue of some written instrument, — Surja Narain v. Protap 
Waram 26 C. 955 See also Thakur Oanesh v. Thakur Harihar, 8 
C. W. N. 621, P. C. ; Venkata Kumara Surya v. Pallamaraju, (1920) 
M. W. N. 717: 40 M. L. J. 18: 60 I. 0. 853; J. W. Grewdson v. Ganesh 
Das, 82 C. L. J. 239: 60 I. G. 288. But in Kamalammal v. Peeru Meera, 

20 M. 481, it has been held that where a sum of money is payable under 
an oral contract, interest cannot be awarded prior to suit in the absence 
of any written demand or notice. See also Kisara Rupumma v. Cripaii, 

1 M. 869; Abdool Kureem v. Meah Jan, 6 W. B. 288; Sutendra Kumar v. 
Kvnja Behart, 4 C. W. N. 818 (p. 820): 27 0. 814; Arjan Das v. Hakim 
Rat, 89 P. R. 1913; 20 I. C. 299. 

A certificate of the Administrator-General admitting a debt to be due 
is not such a ** written instrument ” as is contemplated by the Interest Act 
(XXXH of 1839), B. 1. — Omirta Nath v. Administrator-General, 25 C. 64. 

Interest is not claimable where there is no agreement to pay interest 
and no demand in writing so as to bring the case within the provisions 
of the Interest Act; Suluamcnt'a v. Suluamania, 31 M. 250; Vinkley v. 
IFceafa Singh, 55 P. L.‘ R. 1915: 28 I. C. 926; PuTshoiiam Das t. 
Betthal Das, 64 I. C. 481; Nanu Nair v. Ashta Moorthi, 29 M. I*. J. 
772. 


Interest on Unpaid Price of Goods.— Interest is not allowed upon the 
unpaid price of goods sold unless demand has been made for the arrears. 
A printed head lino in the. tradesman’s Bill that interest would be charged 
on all arrears after a certain period is not such a demand as is contem- 
plated by the Interest Act. Fitlingham v, Dunn, 8 -P. B. 1014: 20 I. 0. 
104. 
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35-A. (1) If in any suit or other proceeding, not being an 

Com ensator costs P^^^ty objccts to the claim or 

in reTpecVor°Kisror defcncB On the ground tliat the claim or defence 
deKnl«* *'^^y P^^^^ of it is, as against the objector, 

false or vexatious to the knowledge of the 
party by whom it has been put forward, and if thereafter, as 
against the objector, such claim or defence is disateed, 
abandoned or withdrawn in whole or in part, the Court, if the 
objection has been taken at the earliest opportunity and if it is 
satisfied of the justice thereof, may, after recording its reasons for 
holding such claim or defence to be false or vexatious, make an 
order for the payment to the objector, by the party by whom such 
claim or defence hag been put forw'ard, of costs by way of com- 
pensation. 

(2) No Court sliall make any such order for the payment of 
an amount exceeding one thousand rupees or exceeding the limits 
of its pecuniary jurisdiction, whichever amount is less : 


Provided that where the pecuniary limits of the jurisdiction 
A Court exercising the jurisdiction of a 

Ac. IX 0 ( 1687 . SmaU Causes undei the Proving 

Small Cause Courts Act, 1887, and not being a Court constitute 
under that Act, are less, than two hundred and fifty rupees, t 
High Court may empower such Court to award as 
this section any amount not exceeding two hundred and n 7 
rupees and not exceeding those limits by more than one hunar 
rupees. 

Provided, further, that the High Court may limit the 
which any Court or class of Courts is empowered to awar 
costs under this section. 

(3) No person against whom an order has been made und^^ 

this section shall, by reason thereof, be exempted 
criminal liability in respect of any ' claim or defence mad / 
him. , i , • 

(4) The amount of any compensation awarded 
section in respect ol a false or vexatious claim or defence 
be taken into accoont in any subsequent suit for damag 
compensation in respect of such claim' or defence. 


COMMENTARY. 


This Beotion has been added by Act IX of 1922. ^ ^ 

Object of the Seotion. — ^Tbe object of introduoing this 
provide more effective moans of meeting the groat evil arising no 
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Sec, 35. ] 
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Subject to such conditions and limitations,' [ etc.— There ore several 
provisions in the Code prescribing certain conditions and limitations with 
regard to award of costs, and tho following nro some of Ihcin: — Or. XI, 
r. 3 (costs of interrogatories), Or. XII, r. 2 (non-scrvico of notice to admit 
documents), Or. XXI, r. 72, cl. 3 (where decree-holder buys without 
permission), Or. XXIII, r. 1, cl. 3 (where plaintiff withdraws without 
permission). Or. XXII, r. 6 (liability of minor’s picador to pay costs); Or. 
XXV, r. 4 (where plaintiff accepts deposit made by defendant); Or. 
XXXin, IT, 10 and 10 (costs in pauper suit). Besides these them are 
several other provisions in the Code regarding award of costs, 

" As may be prescribed.” — ^Tho word ” prescribed ” means prescribed 
by the rules contained in or framed under this Act (see see. 2, clauses 10 
and 18 and sections 122 and 125). For instance, Rules framed by tbo 
High Court regarding costs in contested Probate cases (ace Rule 42-A of 
Chapter VI of the General Rules and Circular orders of the High Court, 
Calcutta, Appellate Side, Vol. 1). 

“ And to the provisions of any law.” — ^This expression refers to tho 
provisions contained in any special or local enactment regarding award of 
costs; for instance, in section 27 of the Land Acquisition Act I of 1894 
special provision is made regarding award of costs; in section 49 of tho 
Provincial Insolvency Act (III of 1907) provision is also made regarding 
award of costs. There are several other enactments in which provisions 
are to be found regarding award of costs. 

“ Costs of and Incident to all suits, ”-^The above expression means not 
only the costs of the suit, but it also includes the costs of all applications 
made during the course of the trial of suits. Section 218 of the C. P. 
Code of 1882, which said that ** when dtspo^irt^ of any application under 
this Code, the Court may give to either party the costs of such application, 
or may lesene the consideration of such costs for any future stage of the 
proceeding ” has been omitted, and all the provisions regarding the award 
of costs of suits, and all applications in such suits have been incorporated 
in this section. Therefore the award of costs of applications in suits as 
^11 as costs of suits is in the discretion of the Court, and is governed 
by provisions of the section. 

Costs are In the Discretion of the Court. — ^A Court has full discretion 
as to costs, but that discretion must be exercised on general principles and 
not arbitrarily. — Bhugohati Pal v. Mahomed Ali, 7 C, W. N. 647. 

The costs are in the discretion of the judge. Such discretion must 
of course be a judicial discretion to be exercised on legal principles, not 
^ chance, medley nor by caprice nor in temper, (Huxley v. West London 
Ex-By. Company, 17 Q. B. D, 376 approve^. Principles on which a 
successful litigant should be deprived of his costs discussed (Jones v. 
Curliny, 13 Q. B. D, 268 approved). Everything which increases the liti- 
gation and the costs and which places on the defendant a burden which 
he ought not to bear in the litigation is a perfectly good cause for depriv- 
ing the plaintifi of costs; (Per Sanderson, 0. J.) Justain Hall v. A. F. 
Pauli, 24 C. W. N. 353. 

Discretion, when applied to a Court of Justice, means a sound dis- 
cretion guided by law. ** It must be governed by rule, not humour. 

It must not be arbitrary, vague and fanci/uh but legal and regular! per 



PART II 

EXECUTION. 


GENERAL. 


36 . 

Application 

orders. 


The provisions of this Code relating to the execution 
of decrees shall, so far as they are applicable, 
° be deemed to apply to the execution of orders. 

[New.] 


COMMENTARY, 


This section is new. The provisions of the last para, of section 320 
and first para, of section 649 of the C. P. Code of 1882 have been 
embodied in this section in a concise and modified form. The sectwn 
mates provision for execution of judicial orders. Order XXI of the 
contains detailed procedure for execution of decrees but in that Order 
there is no express provision for execution of orders and this sectiop na 
expressly made the provisions of Or. XXI applicable to the execution w 
orders. In other words the provisions contained in Or. XXI relating 
execution of decrees are also applicable to the execution of orders. 

What Decrees may be Executed, — (1) The decree of the Court of last 
instance is the only decree capable of execution; Shohrat Singh v. Sn g 
man, 4 A. 376 P. B. 

(2) The decree to be executed must be a subsisting decree; 

V. Nandolal, 30 0. 718; Chettiatie v. Kunhi Koru, 29 M. 175, 
a decree which is declared fraudulent and void against one tg 
several judgment' debtors, remains intact as against the other defen 
and is susceptible of execution; Pasupaii v. Nan do la/, 30 0. 718. 

(3) The decree to be executed must be a decree the 

which is not barred by the law of limitation; see, Limitation , , 
182, 183; Gopal Sha v. Janki Koer, 23 C. 217; Asgar Ali v. Troimg , 
17 0. 631 F. B. 


Where an appeal is dismissed under Or. XLI, r. 11 without so 
notice of appeal on the respondent, or for default in appearance ° ^ 

appellant, or as being out of time, or as coming within the 
of B. 102, the decree capable of execution is the decree , qe a , 

Kailash v. Girija Sundan, 39 C. 925; Abdul ^fajid v. 

350: 23 I. C. 649 P. G. ; Baiuh Nath v. Munni Dei, 36 A. 2^1 . ^ 
Mandal v. Satinath, 44 C. 954: 38 I. 0. 493. But where the ueci 
appealed from is confirmed, varied or reversed under Or. XLI, 
the Appellate Court, the decree capable of execution is the dec 
the Appellate Court. — Shohrat v. Bridgman, 4 A. 376 F. B.; 

Vithu, 19 B, 258. Similarly, when there is an appeal to the 
Council, the decree which is to be executed is the decree of tuo 
Council. — Bhup Inder v. Bijat, 23 A. 152; Nand Ktimar v. ^ 
Ram, 8 Pat. Jj. J, 116. 
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of his general costs. But 'whero the Court purports to net on these prin- 
ciples it is open to the Appellate Court to enquire whether on the facts 
these principles have been rightfully applied. The Court can get no 
nearer to a perfect test than the enquiry whether it would bo more fair as 
between the parties that some exception should ho made in the special 
instance to Ihn rule that costs should follow upon success (Dictum of 
Bowen, C. J., in Forster v Farquhar, 1893, IQ B. fitVt). Tha mere fact 
that the plaintiff claims more than he gets is no ground of depriving him 
of costs, unless it is shown that tho cost of the action has been increased 
by his claim; (per Woodroffe, J.); Justain I Jail v. A. F. Pauli, 21 C. 
W. K. 353. 

Clause (2) — “ Any costs shall not follow the event." — S. 3.'» (2) docs 
not apply where a suit is disposed of without adjudication upon tho merits; 
Rayhunotb v. Ram liatan, 62 I. 0. 001. 

At the hearing of an appeal, the case was remanded to tho lower 
(^urt. The order further directed tho costs of tho appeal " to abide and 
follow the result." After remand tho case was withdraum. Held, that 
” was nothing but tho outcome or result of proceedings and 
that the withdrawal of tho suit was an “ event " within tho meaning of 
8- 35, cl. (2) of the C. P. Code and if tho Court did not order costs it 
must assign reasons." Wliero it did not appear that tho Court applied its 
mind as to costs of tho appeal, it was a caso for revision by tho High 
Uoi^; Ldkshmi Venkauamma Jiao v. VenJiataram Appa Fao, 24 M. L. 
T. 212: (1918) M. W. N. 601. 

p ^ Given According to Nature of Interest and Conduct of 

ranies.--A defendant who, although ho has a good defence, has by his 
mduced the plaintifi to sue for him, may bo made liable for the 
piamtifts costs, though tho suit bo dismissed. — Lallah-Bhugwan Doss v. 
Akbar, 1 Ind, Jur, N. S. 390. 

. , *8 not proper to disallow costs to the successful party on the ground 

evidence adduced by that party is false, though if the time of 
* Vfi Is Wasted by false or unnecessary evidence, the Court would be 
justified in refusing costs to tho successful party; Lakshminarasaraju v. 
t'enicafaro/u, 100 I. C. 224 : A. I. B. 1927 Mad. 474. 

If a plaintiff substantially succeeds, he is entitled to his costs, though 
ne may not have got tho precise form of relief he wanted; Ohanasham v. 
Moraha, 18 B. 474. 

. . 8 plaintiff recovers a less amount than what he claimed in his 

plaint, his costs should be apportioned according to the amount recovered 

not to the sum claimed; Mudun Mohun v. Gokul. 10 M. I, A. 663; 

V. Ghosh, 17 M. 2D3, 296. 

Everything which increases the litigation and the costs and which 
places on the defendant a burden which he ought not to bear in the litiga- 

is a perfectly good cause for depriving the plaintiff of costs; Justain 
NoU V. A. P. Poull, 24 C. W. N. 352, 359: 68 I. C. 421. 

When both tho parties advance pleas far in excess of their legal rights, 
Mch party will be made to bear his own costs; J?am Ktxmar v. Kali 
Kurnar, 14 C. 99, 108; Laehmeswar v. Monotaar, 19 C. 256 : 19 I. A. 48, 

Heavy costs Vr’ero awarded against a party who improperly obtained 
a rule; Kurt/a Lol v. jDinabandhu, 15 C. B. J. 162. 
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decree. Udit Narain v. Mathura Prasad, 85 C. 974: 12 C. W. N. 859. 
Section 37 provides that the Court of first instance is the proper Court 
to execute the decree, not only whore the decree to be executed is actually 
passed by that Court, but also where the decree to be executed is a 
decree passed either by a Court of first appeal or by the High Court in 
second appeal [s. 37, cl. (a)]. It also provides that where the Court 
of first instance has ceased to exist, or to have jurisdiction to execute the 
decree, the only Court ■u’hich'can execute the decree is the Court whiA, 
at the time of making the application for execution, would have jurisiuc- 
tion to try the suit in which the decree sought to be executed was passed. 

'* Deemed to Include.” — ^Tlie word ” include "is intended to 
merative and not exhaustive. The word has an extending force and does 
not limit the meaning of thd term to the substance of the definition. It 
does not exclude the Court which originally passed the decree, but omy 
includes another Court. Therefore, in addition to the Court by wnica 
the decree was passed, the expression " Court ivhich passed the decree 
includes the Courts mentioned in clauses (o) and (6) to this section. 

Clause (a). — ^This clause means that where the decree to be execute^ 
has been passed by an intermediate appellate Court, and that * 

confirmed, modified or reversed by the High Court, then the final dec 
of the High Court is to be executed by the Court of the first 
and not by the intermediate appellate Court. So also the decree 
Privy Council is to be executed by the Court of the first instance w 
passed the decree; Krishna Bhoopathi v. Raja of Vieianagram, 3o 
832. 

Clause (b). — ^The meaning this clause is that where the Court of the 
first instance, which passed the decree, has ceased to p-egd 

reason of its abolition or for any other such reason; or where - or 

to have jurisdiction to execute it by reason of the creation, 
re-organisation of new districts or sub-divisions, by attachment, ^ 
ment, annexation and consolidation of districts and the tranrfer o 
torial jurisdiction, then the application for execution shall be igj 
the Court which if the suit, wherein the decree was made, were A 
at the time of mating application to execute it, would have juris 
to entertain and try the suit. The usual case to which the 
ceased to have jurisdiction to execute it ” applies, is the case ^ 
between the date of decree and the date of execution application, , . ^ 
torial jurisdiction over the property has passed from the Court of ong 
trial to another Court. 

S. 37, cl. (6) of the 0. P, Code gives jurisdiction to 
decree of another Court when two conditions arc substantially l 
viz., (1) that the Court of first instance which passed the 
have ceased to exist, and (2) that it must have ceased to have junsa ^ 
to execute the decree; 7Jo;a Jagannath Prasad v. Sheonandan ba y* 
Pat. Ir. T, 374: 6 Pat. L, J. 304. 

*' Where the Court of first Instance has ceased to 
does not cease to exist, so ns to be deprived of jurisdiction to ^te ; 
application for execution, merely by reason of the head-qunrt®w 
been removed to another place, or of the local limits of the ^ 

^ch Court having been altered. See Latchinan v. Maddan, 6 U. 

C, L. R. 621. 
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The eSecfc of ss. 610 and 649 of the C. P. Code, 1882 (Or. XLIV, 
r. 16 and s. 37) is that the Court, which formerly had, but now no longer 
has territorial jurisdiction, ought, when the decree is sent to it, to exercise 
by its own motion, or when applied for, the provisions of s. 89, and 
transfer the decree for execution to the Court which has territorial juris- 
diction.— Ctrindro V. Jarawa Kumari, 20 C. 105. 

Where subsequent to the passing of a money decree, the area in wticli 
the judgment-debtor lived was transferred from the jurisdiction of the 
Court which passed the decree to that of another Court, it is open to the 
latter Court to execute the decree; Mittkukaruppa Chetty v. Pflijfn 
Kavundan, 45 M. L. J. 210: (1923) M. W. N. 406. 

Where a certain area was transferred from the jurisdiction of one 
District Judge into the jurisdiction of another District Judge, an 
' preferred after the date of transfer must be received and enter^nM 
by the District Judge into whose jurisdiction the area from which the 
appeal comes has been transferred . — Allah Dei Begum v. Kesri Jlfal, ™ 
A. 93 : 2 A. L. J. 576. 

COURT BY WHICH DECREES MAY BE EXECUTED. 


Court by which 
decree may be exe* 
cuted. 


38. A decree may be executed either by 
the Court which passed it, or by the Court to 
which it is sent for execution. [S. 223, para l.J 


COMMENTARY. 

This section provides that a decree may be executed by the 
which passed the decree or by the Court to which it is 
execution. The expression ** Court which passed the decree has 
fully explained in the preceding section (37); and the circumstances un 
which the Court which passed the decree, may, on the appUcabon o 
decree-holder, send it for execution to another Court, are specified m 
following section (39). 

Reading the provisions of sections 37 and 38 together, we get th 
following rules for execution of decrees: — > 

(1) A decree may be executed by the Court which passed it- 

(2) The final decree of the first or of the second appellate 
Court), or of the Privy Council, is to be executed by the Court of t- 
instance [sec. 37, cl. (o)]. 

(3) Where the Court which originally passed the decree has 

to exist, or has ceased to have jurisdiction to execute the ' mt, 

only Court that can execute the decree is the Court, which 
wherein^ the decree was passed were instituted at the time of 
application to execute it, would have jurisdiction to entertain ana y 
suit [sec. 87, cl. (6)]. 

(4) A decree may be executed by the Court to which it Is transferre 
for execution (sec. 89). 

Scope of Section.— S. 88 of the 0. P. Code is exhaustive and a decree 

con only be executed by the Court which passed it or by the v 
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' it included interest not ftTrnrdcd by the decree, 7icM, thnt an agreement, 
Hereby the debtor obtained tho release of his property on condition of 
lying by instalments tljo entire amount claimed, inclusive of the interest, 
. as not void and unlawful under section 23 (2) of tbe Indian Contract 
ct.Seth Oolul Dijs v. Murli, 3 C. 002, P. C. ; 2 C. L. B. 150, P. C. 

As to interest on costs, sec also notes to section 34 under the heading 

" Interest Not Mentioned in the Decree.” 

Appeal on Question of Costs. — An appeal will lie on the question of 
‘ osts in the following cases : (1) where a matter of principle is involved : 
' ' 2) where there is a clear misapprehension of fact and law; (3) where tho 
Jourt has exercised its discretion arbitrarily. A right to costa is not a 
'tested right and there is a very limited right of appeal (21 B. 779 referred 
o). An order for costs is not a decree; it has to be included in a decree or 
, nay be part of a decree. It is only appealable, if the original decree 
yr order is appealable; and in that event an appeal on the question of 
' * costs alone will lie, if any question of principle is involved. There can 
be no second appeal for costs except on a ground of law. — Shaikh Qtilab 
'■ 'v. Janki Kuar, 5 Pat. L. J. 472. 

An appeal will lie on a question of costs only, where a matter of prin- 
r^'ciple is involved,— Sccrcf ary of State v. Marjum Hassein, 11 C. 859; 

• *' Bunwari Lai v. Drupnath, 12 C. 179; and Nawab Dildar AU v, Bhotvani 
: t Sdhai, 34 C 878 : 6 0, L. J. 642. Baghunath Kahar v. Itamratan, 62 I. 

' C. 96; Jalaluddtn v. Ebrahtm, 63 I. G, 811; Midnapore Zemindary Co., 

I f' Ltd. V. Kiisto Prasad, 46 I. C. 644; Shridhar Laxtnan v. Janardhan, 72 
fi I. C. 993. But no appeal lies on a question of costs unless there is a ques- 
tion of principle involved; Umesh v. Bibhuii, 47 C. 67: 56 I. C. 834; 
Btinu’flri V. Dnipnofli, 12 0. 179; Amirul Hossain v. KhairunnUaa, 28 C. 

An appeal lies on a matter of costa only when the order as to coats 
J’ proceeds upon a misapprehension of facts or law; Ranchordas v. Bat Rasi, 
16 B. 676; Jnstain Hall v. Pauli, 24 C..W. N. 852: 68 I. G. 421; or where 
there has been no real exercise of discretion in making the order as to 
costs; Afosftinaan v. Moeari, 12 C. 271; Lalmani v. Ghintamani, 41 A, 254: 
*s' 49 I. C, 696. 

When the order of the lower Court as to costs is erroneous and impro- 
per, an appeal lies simply on the question of costs. — Ranchordas v, Baikasi, 
16 B. 676: Fasudeb Bam Chandra v. Bharan Ji’ura;, 16 B. 241; Suddasook 
I*' Koootary v. .Ram Chander, 17 C. 620; and Bishen Doyal v. Bank of Upper 
e India, 13 A 290. 

K .... 

The costs of and incident to all suits are in the discretion of the Court; 

^ such discretion should not be interfered with in appeal, unless it can be 
made oat that the court has utterly failed to exercise its discretion, or has 
I acted arbitrarily and in an unjudicial manner; Iqbal Harain v. Suraj 

^ Naram, 24 I. C. 073; Aga Afoliomed Shxtaji v. Eyed Md. Shoostry, 21 C. 

W. N. 333; Radhy Shiam v. SiharilaU 40 A. 658. Bee also 22 B. 164 and 
f Divibashyam v. Pcddinti, 19 M. L. J. 86: 3 L. W. 139; M. A. Lon v. 

Mating Tun, 6 Bur L. T. 104: 16 I. C. 429; Gobtnd Bahai v. Bamchond, 
66 I. C. 971; Baradindu v. Cftaru, 22 C. W. N. 372. 

Tliough tho Judges of the appellate Cot^ would if sitting as a Court of 
first instance, have come to a different decision it is not the practice of an 
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tained only by the Court 'which passed the decree and the Coiirt to which 
a decree is transferred for execution has no jurisdiction to entertain it; 
Monorath v. Ambika, 9 0. L. 443 : 13 0. W. N. 533.-~Sc(( also Amat 
0/iandro v. Guruproaunna, 27 C. 488. 

The Court which passes a decree has jurisdiction to execute it not- 
withstanding that the total amount due under it by process of accumulation 
of interest subsequently exceeds the pecuniary limits of its jurisdiction.— 
Shamrav Pandoji v. Niloji Ramaji, 10 B. 200. 

Though the value of the property may greatly exceed the value of the 
decree, the executing Court still has to decide the objections; ilutat Rhan 
Debi V. Musat. Nihal DebU 101 P. B. 1915: 32 I. G. ,43. 

The Court to which the decree Is sent for execution." — ^The Court 
'to w’hich a decree is sent for execution is the only Court which has seisin 
of the execution proceedings, and it retains its jurisdiction to execute tne 
decree till it certifies under s 41 of the Code, to the Court which 
the decree, the fact of execution, or if it fails to execute the deCTce, ^ 
circumstances attending such failure. In such a case, the Couit_ w_ 
passed the decree has no jurisdiction to entertain an execution 
unless concurrent execution had been ordered or proceedings in the Lo 
to which the decree was sent, had been stayed for the purpose oI e * 
cuting the decree in the former Court.— A/a hara/o of Bohhili v. Sree 
Naraaaraju, 37 M. 231 : 23 M. L. J. 236. 

There is nothing iu the C. P. Code which prohibits the simultaneous 
execution of a decree in two or more Courts. It is, however, a f, q. 
the discretion of the Court to direct or to refuse concurrent junsdic 
8. R. M. M. C. T. Chetty v. Bowainga, 13 Bur. L. T. 235. 

Notice under s. 248, 0. P. Code of 1882 (Or. XXI. r. 22) may be 
served by the Court to which the decree is sent for execution or 
Court to which an application is made for transmission. — Ra]0 ore 
Ray V. Romeah Chandra, 12 C. W. N. 897. 

The Executing Court Can Not go Behind the Decree.— The Court 
cuting a decree cannut go behind the decree, i.e., cannot ^ 

any objection as to the legality or correctness of the decree; oh 
Rameahur, 6. C. W. N. 76; Oriah Chundar v. Shoihi Shikhare^ar, 

967: 27 I A, 110; Jar Oohind v. Patiaii Pratap. (1907) A. W. N. ^ 

cannot also alter, vary or add to the terms of the decree; ^ 

Tokhan Singh, 28 C 353; lahtoargar v. Chudaaama, 13 B. Put 

T. Krishna, 15 B. 644; Ranmalaangji v. Kundankuier, 26 B. 
whore the decree sought to be executed is a nulUty having been p 
against a party to a suit who had died before the proceeding was ^ 
eluded, there is no decree to be executed; Jungli Lall v. Laddu H * 
Pat. li. J. 240 B.). 

^ Construction of Decree. — ^But though the executing Court 
behind the decree, it is quite competent to construe the decree ^ 
meaning is ambiguous and where, 'without ascertaining its 159: 

it is not possible to execute the decree; Jagatfii v. Sarabjit, 19 • 

18 I. A. 165; Lachmi v. Jwala, 18 A. 844; Shivlal v. Jumohlal, . g 

Kali Krishna v. Sccy, of State, 16 C. 173; Ram Kirpal v. Rvp f “ J * 
A. 209: 11 I. A. 37. For the purpose of ascertaining the bul 

decree, it is competent to the Court to refer not only to the judgmeu'' 
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in a regular suit by tbo attorney against his client, — Doman v. Emaun 
AUy^ 7 0. 401. (Followed in Mahomed Zahurrudden v. Mahomed Noorood' 
den, 21 0, 85, and m Earn Dayal v. Earn Das, 27 0. 209 : 4 0. W. N. 208). 
But see Khetier Kristo v. Rally Peosunno, 25 0. 887 : 2 C. W. N. 608. 
(Followed in Cullianji v. Eaghavji, 30 B. 27). 

No attorney has a right to insist on tho payment of past costs as a 
condition to the further prosecution of his client’s cause. — Dasania Kumar 
V. Kussum Kumar, 4 O. \V. N. 707. See also 20 0. 709. 

Attorney’s lieu for costs. — See Orr v. Korendra Nath, 19 C. 808; and 
Ramnath v. Maiunginec, 12 B. L. B. 110. 

An order obtained from a Judge in chambers by on attorney against 
his client for the payment of costs is a decree or order, to tho execution of 
which the provisions of Chapter XIX, C, P. Code, 1882, apply. — In n 
Premfi Trihumdas, 17 B. 614. 

An attorney is not entitled to any reward for services rendered to his 
client beyond his just and fair professional remuneration. — Brojendra Nath 
V. Luckhimoni, 29 C. 696. 

(d) Arbitration. — ^Where no provision is made in the award or where no 
award has been mode by an arbitrator appointed by the court, the court 
has power to award costs of arbitration, as for instance, the arbitrator’s 
fee 88 costs of a proceeding incident to a suit; Ourdinomal v. Wadhumal, 
6 S. L. R. 226. 

(e) Certificate and Probate Cases. — In an application for revoca. 
tion of probate, the costs should be assessed os in a miscellaneous pro* 
ceeding. The pleader’s fee cannot be assessed as in a regular suit, and 
cannot therefore exceed Rs. 80. — ^Profop Chandra v. Kali Bhanjan, 4 0. W. 
N, 600; and Garobim v. Prof op Chandra 4 0. W. N. '602; Sundra Bai 
V. CoHeefor of Belgaum, 83 B. 256; Baii Nath v. Sham Sunder, 41 0. 
637: 18 C. L. J. 642. 

Atf applicant for letters of administration to the estate of a widow, 
. having concealed the existence and claims of the relatives 'of the deceased 
husband, was ordered to pay the costs of tho application, ond of tho 
caveats entered by some of the relatives of the deceased husband.^ 
Jaikishan Das v. Harikishon Das, 2 B. 9. 

Held that the fund primarily liable for the costs of probate was the 
residuary estate; and a part of the residuary estate being as yet undistri- 
buted, it should, in the first instance, be applied to this purpose, and after 
that the appellant and tho respondent should contribute in equal shares. — 
Doyabhai v. Damodurdas, 21 B. 75. 

(f) Estate, Costs out of. — ^In a suit for construction of will held, that 
the difficulty of construction having been caused by the testator himself, 
and in rcgara of the circumstances and position of the parties, costs should 
come out of the estate. — Indar Kumar v. Jaiyal Kunwar, 15 C. 725. See 
Prinibash Das v, Jlfonmohini Dost, 3 C. B- J- 224; Chuni Lai v. Bai 

The Court has power to award costs in its discretion to a defendant out 
of deceased plaintiffs’ estate even in a case where a suit abates by reason of 
Samarth, 38 B. 309 P. C.: 19 C. L. J. 663; 18 C. W. N. 844 ; 26 M. L. J. 
647; J?ani Mom v. Eadha Protad, 41 C. 1007 P. C.: 18 C. W. N. 873; 
Aghore Nath v. Kammi Debi, 11 0. L. J. 461. 
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be executed by another Court, then also the decree may be sent to another 
Court for execution. 

Conourrent or Simultaneous Execution. — ^This section does not eay 
that after a decree has been sent for execution to another Court, the Court 
passing the decree may not simultaneously carry on execution proceed- 
ings, ■ but it is plain enough that this section intends that it is only for 
special reasons that the decree should be sent -to another Court for execu- 
tion. Thus, if there is sufficient property by the sale of which the debt 
may be realized, ordinarily no Court would be justified in sending the 
decree to another Court for execution. At the same time it is quite 
possible that concurrent execution may be necessary. If, for instance, a 
property, within the jurisdiction of the Court which passed the decree w 
comparatively not of much value, and the property within the jurisdic- 
tion of the Court to which the decree is sent is also not comparatively of 
much value, then there can be no injustice to the judgment-debtor in 
carrying on execution proceedings in both the Courts. If the decree la 
sent for execution to two or more Courts to be executed at the same time 
and the amount realized in the aggregate is 'much higher than 
ment-debt, it would manifestly ho an injustice to the 
to allow the execution proceedings to go on at the same time, iuo 
if ‘the full amount of the decree is realized by two or three Courts i 
difficult to see how matters can be worked out, which of the sales wi 
held yalid and on what grounds, and, what interests would - 

by the purchasers at those sales. It is true that the judgment-debtor 
apply for stay of execution proceedings under Order XXI, rme 
he is not entitled to get the execution proceedings stayed. While, 
fore, these sections may not show that concurrent execution jjj 

tarried on, they certainly show that such execution should be 
exceptional circumstances. It is only when such execution is 
in the interests of decree -holder and when it can be carried on 
hardship to the judgment-debtor that it ought to be allowed by 
which passed the decree. When 'therefore concurrent execution is 
sary, the Court which passed the decree may order it. 'ptitJed 

order is passed or permission is given, the decree-holder is not 
to carry on execution proceedings simultaneously. The 17 W. 

Protod v. Luchmeeput, 14 M. I. A. 529 p. 540: 10 B. B ppcm 

R. 289, and Krisio Ktahore v. Roop Lai, 8 C. 687: 10 C. B. ", v. 

to bear out this view. See Maharaja of .Bobhill v.. Sree Ahme^ 

37 M. 231 23 M. B. J. 236 per Sanharan Nair. J. See gso ^ 1 

Chowdhury v. Khatoon, 7 O. L. R. 537; and'Bflj; Nath v. Holl H 
C. B, J. 315; Sivaliolvndu v. Ganapathi, 3 B. W. 336. ^ ^ 

Meaning of “ Deoree-holder ** in this Section. — The h 

decree-holder includes transferee of a decree and such person 

•entitled to apply, to send it for execution to another Court- . ogS; 

Kunhi V. Saidtndauide, 29 M. 258. See, however, 27 C- 488; 

and 25 A. 443. Jccrer 

Clauses (a) and (b). — A Court should not as a rule, 
for execution to another Court .until the properties situated 
jurisdiction are sold; but if a 1 decree is transferred, the error ® js 

does not invalidate the execution proceedings in the Court to w 
transferred . — Kally Proaono y. Dina Nath, 11 B. B. R. 56; ^ be 

A certificate transferring a decree for execution to another , bT lb® 
granted by the ‘Court if the 'decree cannot be completely execute j 
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(h) Mortgage Suits, — A mortgagee is, ns n gcncrnl rule, entitled to the 
costs of enforcing bis sccuirty; but where the Court, in considerntion^ of 
his usurious bargain, declines to award lb cm u holly or in port, the Higli 
Court will not interfere . — Carvalho v. liarbibi, 3 13, 202. Improper defence 
or other misconduct will also entail for/cituro of costs; Krishnasami v. 
Bamasami, 85 M. 44; Goun Shanhar v. Abu Jafar Khan, 8 0. L. J. 201. 

A decree directing its enforcement against the hypothecated properly, 
cannot bo executed against the person or other property of the judgnont- 
debtor, though an order for costs contained therein may bo so executed, — 
Pranhumar v. Durga Prashad, 10 A. 127, See also JJutncfsur Bcin v. 
Jmoda, 14 C. 185. But see Raj Kumar Stngh v. Shea Narain, 12 C. 
W, N. 364. 35 C. 431: 8 0. L. J. 152. 

Costs awarded in a decree for foreclosure is not a part of the money 
due upon the mortgage, and can bo recovered by the mortgagee in exccu* 
tion after obtaining possession under the decree — Damodar v. Budh Kuar, 
10 A. 179. But see Raj Kumar Singh v. SAco Narain, 12 C. W. N. 864. 

When mortgage-deed provided that costs of any proceedings neces- 
sitated by the default of tenants in payment of rents should be deducted 
from the revenues, and there was no express promise by the mortgagor to 
personally pay those expenses, held that the mortgagee was not entitled to 
a decree for such costs against the mortgagor personally. — GanasA. Z)Aora- 
nidor v. Keshav Rav Qobind, 15 B. 625. 

Apportionment of CoBts in Mortgage Suita . — ^Tho pow’er given by a. 220, 
C. P. Code, 1882 (s. 35) to a Court to apportion costs in any manner it 
ihinhs fit, is subject to the controlhng power of the Appellate Court. — 
Toro PfosuMHO V. Saf>» CAondm, 4 C. W, N. 90. 

(1) Partition Suits. — ^The costs of a suit for partition by one share- 
holder against his co-sharers, as vrell as of efiecting a partition, must be 
borne by each party . — Samasundari Davt v. Jardine Skinner and Co., 3 B. 
L. B. Ap. 120: 12 W, R. 160. Followed in Nawab Dtldar Alt v. Bhoivani 
Sahai, 84 0. 878: 5 C. L, J. 642; Mohendro v. Athutoah, 20 C. 762; 
Khetterpul V. Kkelal Kriato, 21 0. 004. See also Satya Kumar v. Satya 
Kripol, 10 C. L. J. 603; Lokenath v. Dhakeahwar, 20 C. W, N, 51 and 
il/ofi Lfll V. Oiriah Chandra, 12 0. L. J. 346 in which the mode of awarding 
costs is clearly pointed ouL 

Costa in a partition suit up to the preliminary decree ought not to be 
given to plaintiff but to bo borne by all the parties. Such an order may be 
made oven though some of the defendants have not appealed from tfas 
decree ordering costs to plaintiff as is to their benefit; Ambika Praaad v. 
Pardip Singh, 42 C. 451: 19 0. W. N, 233. 

The gentra’ rule is that in partition suits parties should have their own 
costs except with regard to the institution fee which should bo borne pro- 
portionately by all parties r Aasfuritai Manibai v. Bai AfaAafaimt, A. I. 
B. 1923 Bom. 464. 

Where one of the parties to a partition suit bears all the costs of the 
proceedings Eubsequent to decree, and others fail to pay tbeir respective 
shares, execution cannot issue against the defaulters without first obtaining 
Court’s order for payment . — Brajolal Sen v. AfoAcndro Nath, 18 C. 199. 
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In execution of a decree, property situate in three Munsifs was 
attached and sold by order of one Court, Held that sale was valid.— 

Ram Lall v. J3amo Sundari, 12 C. 807. See also Gunga Narain v. 
^nondflmoi/ec, 12 G. L. II. 404; and Unnocool Chundcr v. Hurry Nath, 

2 C. L. R. 334. 

Clause (d), — A Sub-Judge exercising Small Cause Court powers may, 
for any good reason to bo recorded in writing, transfer its decree to the 
other branch of the same Court for execution without requiring any certifi- 
cate. — Bhagvan Daijalfi v. Balu, 8 B. 230. Sec also Dharamdas Santidat j 
V. Vaman Oobind, 9 B. 237, and 1 A. 624. Sec, however, Kahanarama 
V. Ranga, 8 M. 8, where it has been held that a Small Cause Court decrea 
of a Sub- Judge may be transferred for execution against immoveable pro- 
perty to the Court of the Munsif having jurisdiction over the said 
perty. In a Bombay case, the Court expressed a doubt whether cL. (oj 
enabled a Sub -Judge to transfer a decree for execution to a Small Cause 
Court, where the property attached was wthin the local jurisdiction o 
the Sub- Judge; Krishna v. Bhan, 18 B. 61. 

Cl, (2). — " May of its own motion send it.” — ^This clause corresponda 
with para. 3 of section 223 of the C. P. Code of 1882 with the addition 
of the words, ” Court of competent jurisdiction.'* The addition seem® 
to be very important; because in sub-section (1) the words ” compelen 
jurisdiction ” have not been used. From this it is clear that when 
Court on the application of the decree-holder sends its decree for 
tion to another Court, it can send it to any Court, although the 
which the decree was passed was beyond such Court’s pecuniary juns • 
tion. But if a decree is transferred for execution under Fub-section u 
by the Court of its own motion, then it must bo sent to a Comt oi ^ 
petent jurisdiction. This view has been taken by the Sladras ^ 

in Abdulla Sahib v, Ahmed Hussain, 15 M, L J.. 148: (1914) Jl- ”’• * 

97 : 22 I. C. 275, following 7 M. 397 and 17 M. 309. But contrary viei 
was taken by the Calcutta High Court in 16 C. 457 and 465. 

Jurisdiction of the Court to Which the Decree Is Sent for Executlonj^ 

The Court which passed a decree may send it for execution to ® 

Court, having jurisdiction and competent to execute that decree, . 
regard to the amount or value of the subject-matter of its 
diction. — Durga v. 17 wjof ora, 16 C. 465; Gokul v. Aukhil, 16 C. 40 , 
Shamsundar v. Anath, 37 C. 574 : 14 0. W. N. 662. But see 
V. Komanathan, 17 M. 309; and Narasayya v. Venkata 7 ^ 

Jj. T. 132 and Abdulla Sahib v. Ahmed Hossain, 15 51. L. !• 14t>- 1 
M. W. N 97: 22 I, C. 275. Thus there is a difference of opuuon betwe^ 
the Calcutta and the Madras High Courts. The Madras Hign 
makes distinction between sub-sections (1) and (2) of this 
ing that where an application for transfer is made by a decree-holder ^ 
sub-section (1), it can be sent for execution to any Court, ^ ^'urisdic* 
the suit in which the decree was passed was beyond that Court s j 
lion. But when a decree is transferred under sub-section (2), theu i 
be sent by a Court having jurisdiction to execute that decree having 
to the amount or value of the subject-matter. The reason being toa 
word competent occurs in sub-section (2) but not in sub-section (!)• 

The jurisdiction of a Court is circumscribed by and co-oxtcnsive 
Its territorial limits. Where property sought to be attached is ^^10 be 
without the jurisdict’on of the onginal Court whoso decree is sougu" 


COSTS OP SUITS 




Sec, 35.1 


disapproving of tho courso taken, xnado tho appellant liablo for all cobIs.— > 
Jo$toda Kcer v. Land Morigag» Bank of India, 8 C. 016: 11 0. li. R, 
848. 

Held Ilia I in the case of a contract of indemnity, tbo liability of Iho 
party indemnified to o third person is not only contemplated at tho time 
of the indemnity, but is the very moving cause of that contract, and in 
cases of such nature, costs reasonably incurred In resisting, reducing and 
ascertaining tho claim, may bo recovered. — Bepin v. Chvndcr Selikur, 6 
0, 811; 6 0. L. R. 167. 

The plaintiff in a properly instituted interpleader suit is entitled to his 
costs, and has a lien for them on tho fund. — Secretory of Slate v. il/ohom- 
med Huttain. 1 M. 860. See also Bombay, Daroda and Central India 
Railway Co. v. Sassoon, 18 B. 231. 

When o wrong person being served with summons, instead of the real 
defendant, is dragged into Court, ho is entitled to his costs of suit. — 
London, Bombay and iledUenanean Bank v. Mahommed Ibrahim, 4 B. 
619. 


There is nothing in section 12 of the Court Fees Act to preclude a 
Judge from exercising his discretion as to costs. — Muthooranalh v. Moho* 
buttoonnl$$ai, 20 W. R. 206. 

Where proceedings were instituted through error of Courts, that is a 
circumstance to be considered in the exercise of discretionary poorer con* 
ferred by s. 220, C. P. Code, 1682 (s. S£^, but it cannot be said that the 
error of a Court of Justice which leads a party to institute proceedings 
against another is sufficient to exonerate the losmg party from paying the 
costs of tho opposite party. — Hueainl Begum v. Collector of Muzaffamagar, 
0 A. 11. 

Under s. 620 of tho 0. P. Code, 1882 (Or. LXVI, r. 4), the costs of a 
reference to 'the High Court cannot be dealt with separately, but must be 
dealt with when awarding the costs of the suit. They are, however, in the 
discretion ‘of the Court, and need not necessarily follow the event of the 
suit. — Nicol T. Afafhoora Dae, 15 G. 607. 

The Official Assignee is entitled to his costs of appearing in an appeal 
against an order of adjudication. — In the matter of aaroon Mahomed, 
14 B. 189. 

The assignee of a decree, who is made respondent in an appeal from it, 
and take no steps actively to support it, ought not to be' ordered to pay 
costs.—Baiu A/orarfi v. EIUb, 20 B. 167. 

Where an infant obtained a loan upon a false representation as to his 
age, held, vhat no smt to recover tho money could be maintained against 
him but that the defendant (minor) should not be allowed costs in either 
Court.— 'Dh on wuH v. Bom Chunder, 24 C. 268. See, however, Saral Ghand 
V. Afohtm B»6i, 25 C. 871. , . 

Where appeals are heard ex parte, ihe respondent is nevertheless cn* 
titled to costa up to and including the judgment of the case, and also the 
costa of the application for that purpose.-'Sumbhunah v. Surjamani, 25 
C, 187 P. 0. 
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tion for execution and the order granting the application for transfer, 
operates as revivor of the decree within the meaning of art. 180, Schedule 
II, of the Limitation Act, XV of 1877 . — Sttja Hossem v. Monohw Das, 
24 C. 244: 1 C. \V. N. (S. N.) xvii (17), reversing on review 22 C. 921, 
and following Ashutosh v. Durga Gharan, 6 G. 504, and Fatteh Narain v. 
Ghandrahati, 20 C. 551. But see Nilmoni Singh v, BissessuT, 16 G. 744. 

An application for the transfer of the decree to another Court is a step 
in aid of the execution within the meaning of clause (4), art. 179 of the 
Limitation Act. — Roma Nath v. Ootvri Banker, 2 0. W. N. 415; Chandra 
Nath V. Gurro Proseunno, 22 C. 375; Latchman v. Maddan, 6 C. 513; 
Collins V. Moula Bahsh, 2 A. 2S4; Rajbullubh v. Joykissen, 20 0. 29; 
Husain Buksh v. Madge, 1 A. 625; Locfiman v. Thottdi Ram, 7 A. 328, and 
Villaya v. Jagannath, 7 M. 307. See also Barron v. Javerckand Sett, 
19 M. 67. See also Panduranga Mudaliar v. Vithilinga, 30 M. 637: 17 
M. L. J. 417. 

An application for the return to the decree -holder of a decree made to 
a Court to which it has been transferred for execution, and by which it 
has been partially executed, is not a step in aid of execution. — Aghore Kcii 
v. Prosunno Coomar, 22 C. 427, But see Krishnayyar v. Venkayyar, b 
M. 81, where a contrary view appears to have been taken. 

Where an application for transfer of a decree was made and grautetl 
the decree-holder is entitled to the benefit of section 5 of the 
Act in making his application for execution under s. 230. C. P. Code, iw 
(Or. XXI, rr. 10, 21; s. 48). — Peary Mohun v. Anunda Gharan, 18 0. w • 
Bee also 22 M. 179. 

An order by a Court passing a decree for the transmission of a 
for execution to another Court is not an order for the execution o 
decree, nor is an application for the transmission, an application for 
cution. — Jumondas v. Ranchodas, 35 B. 103. 

Effect of Transfer of Small Cause Court Decree on the Question ^ 
Appeal. — Where a Small Cause Court Decree was sent for gj. 

the regular Court, an order passed by that Court in the execution P 
mg is appealable to the District Court, but a second appeal is 
the decree is less than Rs. 500. — Peary Lai v. Radha Nath, H C. • , 
861. Bee also Harak v. Ram Samp, 12 A. 579; Nazar Husatn v. - 

12 A. 581; Lala Kandha Perskad v, Lala Lai Behary Lai, 25 • 

Perumal v. Venkatarama, 11 M. 130. Aitvari v. Maiku Lai, oi * 
Veeramathan v. Bubramanio, 2 M. W. N. 585; Adhar Chandra v. 
Behari, 20 C. L.^J. 129 . . 

Appeal. — An application for the transfer of the decree for 

an appUcation which involves a question relating to execution jJqq, 

An appeal therefore lies against an order rejecting such 

Bhaboni Gharan v. Pratap Chandra, 8 C. W. N. 575 (16 C. 744 dwh ff 20 

and 24 C. 244 followed). See also Adhar Chandra v. Puhn iS^ • 

C. L. J. 129. 

Award.^ — An award filed under s. 11 of the Indian 
18OT, may be transferred for execution to another Court as ^ 

this section; SifaZ v. Ciemcat Robson £ Co., 43 A. ^94: d J- 
In the same way, an award made under rules framed under s. ’ , 
Co-operative Societies Act may be transferred; Krishnaji v. Man 
B. 128; A. I. R. 1922 Bom. 877; 64 I. 0. 337. 



COSTS SUITS 


See, 55*A. 1 


3lS 


institution of fraudulent and dishonest suits, by cm^wering Courts to 
award compensatory costs in fraudulent suits. Tlio evil exists to a larger 
extent in execution proceedings than in original suits, and consequently 
more effective means are to bo provided to meet it. — Statement of Ohjecti 
and Reasons to Act IX of 1922. 

Compensation under this section can bo awarded only after objection 
by the opposite party, HirataZ v. Darbarilal, A. I. R. 1020 Lab. 472: 91 I. 
C. 78.- 
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ifc, or until it has fully executed the decree, and has certified that fact to 
the Court which sent the decree, or has executed it so far as that Court has 
been able to execute it within its jurisdiction, and has certified that fact 
to the Court which sent the decree, or until it has failed to execute the 
decree, and has certified that fact to the Court which fonvarded the decree 
— Abda Begum v. Mazafar Husen, 20 A. 129. Followed in il/afiora/a of 
Bobbin V. Sree Raja Narasarafu, 87 M. 231; see 9 C. L. J. 443; 13 C. 
W. N. 533. 


The jurisdiction of a Court, to which a decree has been transferred for 
execution, is limited to carrying out such execution and such Court cannot 
transfer it to another Court for execution . — Shib Narain v. Bipin Beharif, 
3 C. 612 : 1 C. L. R. 539 


If a Court, to which a decree is sent for execution, certifies to the Court 
which passed the decree that execution has failed, and that the application 
for execution has been dismissed for want of prosecution, it has no po^er to 
receive a subsequent application for execution and the proper Court then to 
deal with the decree, is the Court that passed it — Mathura I^aih v. Kfliws 
Chandra, 3 0. W. N. (S. N.) ccxi (211). 


When a decree of one Court has been transmitted to another 
execution, and the proceedings have been struck oS the file for detain , 
the latter Court has jurisdiction to entertain a fresh application for execution 
and it retains its ]urisdiction until the result of the execution procee^g^ 
is certifi.ed in the manner provided by this section; Uonovaih v, 4moiAa, 
G. L. J. 443 : 13 G. W. N. 533 : 1 B. L. E. 91 : 10 W. B. 46 F. B. referrea 
to and 6 W. R. Mis 47 explained as overruled. See also Abda 
Muzaffar, 20 A. 129: and Durgadas v. Umatul Hosein, 9 C. B. J- 
" "Where the former Court falls to execute the same.’' — It 
follow that because one application for execution fails in a Court ^ 
the decree has been sent for execution, that Court is bound to ^ 
certificate to the Court in which the decree was passed. It 
that there should be complete failure such as would result in no 
the judgment-creditor for one reason or another and not merely a P 
failure; Vithu Daulata Patie v. Qanesh, 25 Bom. L. B. 453. 

Transfer of decree — ^Execution application dismissed by Court 
the decree was transferred for execution as barred by hmitation—Bcy^ 
the order of dismissal on appeal by the High Court— Application by 
holder to the original executing Court for execution — Held that t 
of the order of the High Court was to put the parties in their the 

and that the former executing Court was competent to proceed W 
execution from the stage at which tlie proceedings were stopped oy 
of the Court of Appeal; Udaibhan Partap Singh v. Sheorant, 58 1. 


The Court executing a decree sent to it ^ 
the same powers in executing 


42. 


^ Power. oF Court t^^d been passcd by itself. r-- . 

ferre^decrel disobeying or obstructing the execution 

decree shall be punishable by such ^ _ jp 
same manner as if it had passed the decree. And its o 
executing such decree shall be subject to the same 003.] 

pcct of appeal as if the decree had been passed by itself. L“' 
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[Secs. 36 & 37.] 

The word "order ** hrts been defined in 8. 2, cl. 14 os tho formal 
expression of any decision of a Civil Court which is not a decree. This 
section enacts that tho provisions of this Code relating to tho execution 
of decrees shall, so far ns they arc applicable, bo deemed to apply to 
the execution of (ho orders. — Parvathammal v. Ghohalinga, 41 M. 241 : 
1917 M. W. N. 602 : 41 I. C. 841. Thus an order for tho payment of 
adjournment costs to a party or an order directing tho payment of money 
to a commissioner as remuneration for work done in connection with a 
partition suit may bo executed as a docreo, being an order within tho 
meaning of 8. 2, cl. 14.— S/ionka v. Secretary of State, 12 M. 120; 
Chandraliumar v. Kusum Kumari, 52 C. 269; A. I. R. 1925 Col. 57 
But an order under a. 84 (c) of tho Guardians and Wards Act, 1890, can 
not be BO executed. — Parvathammal v. Chokalinga, 41 M. 241; nor an 
order for depositing additional costs of a Commissioner. — Tadhin Prasad 
V. Sardar Coomar, 10 C. W. N. 234. 

Mode of Execution Orders.— See notes to Or, XX, r. 30. 

Mode of Application for Execution.— See notes to Or. XXI, r. 11. 

37. The expression ” Court which passed a decree,” or 
, words to that effect, shall, in relation to the 

execution of decrees, unless there is anything 
decree. repugnant in the subject or context, he deemed 

to include — 

(a) where the decree to be executed has been passed in 

the exercise of appellate jurisdiction, the Court of 
first instance, and 

(b) where the Court of first instance has ceased to exist 

or to have jurisdiction to execute it, the Court 
which, if the suit wherein the decree was passed 
was instituted at tlie time of making the application 
for the execution of the decree, would have jurisdic- 
tion to try such suit. [S. 649, para. 2.’] 

COMMENTARY. 

Alterations Made by the Section. — ^This section corresponds with tho 
second para, of section 649 of the C. P. Code of 1882 with some additions 
and alterations. In clause (a], the words " Court of first instance " have 
been substituted for the words ** Court which passed the decree from 
which the appeal was preferred," which occurred in the old section. The 
reason of the alteration is that the Court of the first appeal never exe- 
cutes the decree passed in second appeal; it is the Court of the first 
instance that executes tho decree passed in second appeal. The court of 
intermediate appeal never executes decree passed in second appeaL 

" Court which passed a decree."— S. 87 defines the meaning of the 
expression ** Court which passed a decree.” _ S. 88 speaks o! the Courts 
by which decrees may bo executed. The object of this section Is merely 
to avoid tho cumbrous procedure which would result if the Court which 
passed tho decree bo held to be the only Court which could execute the 
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The Court to which a decree is transferred for execution has no power 
to entertain the transferee’s application for a rateable share in the assets; 
such application can only be entertained by the Court which passed the 
decree. — Tameshar Prasad v. Thakur Prasad, 25 A. 443. Eef. to in Batj 
Nath V. Holloway, 1 C. L. J. 315 p. 318. 

The Court to which a decree is sent for execution has the power to 
order restitution under s. 144 of the Code; Mir Abdul v. Sena, 7 S. 
L. R. 19 : 20 I. C. 640. 

The Court to which a decree is transferred for execution can enquire 
into the validity of a mortgage lien on attached property. — Vishnu Dihsht 
V. Narsingrao, 6 B. 584. 

The Court to which a decree is sent for execution may exercise the 
powers under Or. XXI, r. 1 (6) and attach the decree of another Court; 
Arumuga v. Yogamba, 13 M. L. T. 227: 17 I. C. 823. 

The executing Court can entertain an objection impugning the right of 
the decree-holder to proceed against property other than that charged m 
the decree, when the transmitting Court has made no order for eiecunon 
but has merely transmitted the decree and the certificate of non-satisfwtiODi 
Badri Prasad v. Gauri Nath, 2 O. L J. 18 : 27 I. C. 597 (15 B. 28 refd. to). 

In executing a decree of a Court of competent jurisdiction the Co^ 
executing it cannot question the validity of any portion of it. Its ^ 
only of a ministerial character. — Ambaram Harivullobhdas v. Hhwt 
2 B. 109: and Dabce Pershad v. Deldar Alt, 13 W. R. 312. 
however, Gohind Hart v. Sidhram Bin, 7 B. H, C. 87. 

“ Same powers.** — The Court to which a decree has been 
tor execution has under this section the same powers in 
decree as if it had been passed by itself; Sanwal Das v. Collector of h > 
46 A. 560: A. I. R. 1924 AU. 700: 83 I. C. 848; Mir Abdul v. Sono uei, 
7 S. L. R. 19: 20 I. C. 540; Sital v. Clement Robson and Go., 43 A- 
19 A. L. J. 187. 

In execution of a decree for enforcement of hypothecation b) Bale 
specific property, an objection by the judgment-debtor that the pmp 
not transferable cannot be entertained. — Madholal v. Kaiware, 10 
133 (note). 

The Court executing a decree is not competent to go ^^^°^qqi””gucli 
phal V. Romboran, 5 A. 53. See also Lalji Lai v. Barber, 13 A. ' -able 
Court must proceed on the assumption that the decree is vahd an , 
of execution; it cannot investigate the validity of the decree or its 
character; Maharaj Kumar v Lakpat Nath, 15 C. W. N. , ’ ^ «-bich 
refuse execution of the decree sent to it ou the ground that 1*^® q?. on 
passed it had no jurisdiction; Chogala v. Trueman, 7 B. 
the ground that the decree is wrong in point of law, Maharaja . jgfgc- 
V. ifanno Dci, 23 A. 181; Kasht v. Jamuna, 31 C. 922; or that i 
tive; Rajerav v. Wonaroo, 11 B. 528; or that it directs^ sale o* 
which is not saleable within the meaning of s. 60 of the Code; 

V. Jayanti Bat, 8 B. 185; Madho Lai v.' Kaiicari, 10 A. ISO; or tnai- 
obtained by fraud, Parvata v. Digambar, 15 B. 807. 

Where a decree-holder executes his decree, a judgment-debtor 
potent to object that the decree is not the decree which is to oe e 
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“WhoTG a Court, e.^., tliO' Court of the Ad^itionol Subordinate Judge, 
is abolished but subsequently re-established, the Court does not cense to 
exist within tho meaning of cl. (6) of this section; Mvsat. Bibi v. Han’fcar, 
4 Pot. 688 

S. 87, cl. (h) of the C. P, Code clearly has reference to transfers of 
territorial jurisdiction from ono Court to another; Venhatasami Naik v. 
Sivanu Mudali, 42 M. 461. 

Where the Court of First Instance has Ceased to have Jurisdiction to 
Execute the Decree. — ^Where after attachment of property in execution of 
o decree for money ond an order for sale made by the Court which passed 
the decree, tho property was transferred to tho local limits of tho juris- 
diction of another Court newly established, held, that tho Court which 
passed the decree ceased to have jurisdiction to continue tho execution pro- 
ceedings, and that the new Court having territorial jurisdiction over the 
property attached, was tho proper Court to entertain an application for 
execution, by the sale of tho property, and pass orders thereon; or in 
other words, if the Court which originally passed tho decree has lost 
territorial jurisdiction, it could not even entertain and transmit an exe- 
cution application; Suhhiah Naicker v. Bamanaihan^ 37 M. 462: 20 M. 
li. J. 189: 22 1. C. 899. This view was overmled by a Full Bench of 
the same High Court in Scenj Nadan v, Muthuisami, 42 M. 821 F. B. . 
37 M. L. J. 284 : 63 I, C. 213, where it was held that though the 
Court which originally passed the decree, has no jurisdiction to execute 
it because of tho transfer of territorial jurisdiction, it has power to enter- 
tain an application and transmit, it to the Court having territorial juris- 
diction to execute the decree. The ‘same question again came up for 
decision in Muthukaruppa v. Paiya, 45 M L. J. 210 and Satru Cherla 
V. Bajah of Jeypore, 62 M. L. J. 605 : 1927 M. W. N. 282 : A. I. R. 
1927 Afad. 627, where the same view ns in the Full Bench case of Seeni 
Nadan v. Afufhusomi, 42 M. 821 F. B. was talten. 

' According to the Calcutta High Court, both the Courts, t.c., the 
Court passing tho decree and the Court which subsequently got territorial 
jurisdiction over the property by transfer, are competent to entertain the 
execution application for tho sale of the property but if the application is 
made to tho Court which passed the decree, it should not order the sale 
but transfer tho application to the Court having territorial jurisdiction for 
making, and executing the order for sale; Latchman v. Afaddan, 6 C. 518; 
Prem Cliand v. Mokhoda, 17 C. 699 F. B.; Jafar v. Kamini, 28 C. 238; 
Vdit V. ilfathura, 85 C. 974. 

Although the High Court in its appellate side does not, as a general 
rule, execute its own decrees or orders, yet this circumstance m no way 
affects the vitality of its jurisdiction in this respect, and it cannot therefore 
be included among Courts which have ceased to have jurisdiction to exe- 
cute decrees as Bpeci6ed under s. 649 of the C. P C , 1882 (ss 36, 37), 
— Hurro Perthad v. Bhupendro Narain, 6 C. 201 : 7 C. L R. 79, 

Tho terms of tho section are general, and draw no dist'nction as to 
the nature of the cause which puts an end to the jurisdiction. It applies 
in cases where the territorial jurisdiction is changed as well as in cases 
where the status of parties is changed. — Gauskha v. Abdul Bopkha, 17 
B. 102 See also T’ulmu Sakharam v. Kriihnarno, H B. 15.3 and 100- 
Dote. 



334 


CODE OF CIVIL PROCEDURE 


[Sees. 42&43. 


** Shall be subject to the same rules In respect of appeal.”— -The order 
of the Court to which the decree is transferred for execution is subject to 
the same rules in respect of appeal as if the decree had been passed by 
itself. See notes to s. 3‘J, under the heading. **Effect of Transfer of 8mdl 
Cause Court Decree on the Question of Appeal.** 

A Small Cause Court decree was transferred for execution to the Court 
of a Munsif and an order was passed by that Court; held, that an appeal lay 
to the Court of the District Judge against the order; Lareti v, Hazari Lai, 
14 A. L. J. 415; 33 I. C. 523. 

An order for the arrest of a surety passed by an ordinary Court in 
execution of a Small Cause decree transferred to it for execution is appeal- 
able under ss. 42 and 47 of the C. P, Code inspite of the prohibition in 
B. 104 (h) of the Code; Adhar Chandra v. Pitfin Behary, 20 C. L. J. 129: 
19 C. W. N. 1085. 

An order passed by a District Munsif in execution of a decree of » 
Small Cause Court transferred to him for execution against the imnsoTeabie 
properties of the judgment-debtor is appealable but a second appeal w 
prohibited bv s. 102 C. P, Code; Dattada Bhimaraju v. Sreerama Sat- 
trulu, 37 M.* L. J. 803 : 63 I. C. 408. 

43. Any decree passed by a Civil Court established in any 
part of British India to which the provisions 
ExecuHon of de- relating to execution do not extend, or by 
tt»ir Couiu in pUcM any Court established or continued by the 
to which thii Part authority of the Govern or- General in Council 
foreign terrUory?" lu til 6 territories of aov foreign Prince or 
Stote, may, if it cannot be executed within 
the jurisdiction of the Court by which it was passed be execu- 
ed in manner herein provided within the jurisdiction of any 
Court in British India [®- 

COMMENTARY. 

Court Established by Authority of Governor-General.— It 
shown that the Court of Dewan Ahhilkar of Cooch Behar is a Court , 
the British territories, or a Court established by the Governor-Genera 
foreign State : Held that the Judge of Rajshahye had no j- 

execute a decree of that Court, — Jadab Chandra v. Dinanath, 4 d. 

A. C. 184; 13 W. R. 154. 

The Court of the Political Agent at Sikkim is a Court 
continued by the authority of the Governor-General in Council 
meaning of s. 43, C. P. Code; Zamil Ahmed v. The ^fahaTajah of 
15 C. W. N, 992 : 38 C. 859. So is the Court of the Native Commissio 
or Subordinate Judge of Kondh within the family domains of the a g 
of Benares; Probhu Narain v. Saligram, 34 C. 576: 11 G. W. •W* 

C L. J. 80. ^ 

Decrees obtained in Scheduled Districts before the Code 
into force may be executed in the Regulation Districts of 

notification referred to in eection 5 of the Scheduled Districts Act ( 
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By Notification. — Notifications issued under this section are to I 
found in General Statutory Eules and Orders, Vol. I, pp. 622-25 and Vi 
148; Jirappa v. Jurgi; 40 B. 551 : 18 Bom. L. E. 486. 

Limitation Governing Execution of a Decree of a Native Coart.— T1 
period of limitation for execution of a decree of a Native Court transfem 
for execution to a Court of British India is not the period prescribed by ti 
law of such Native State but that prescribed by the law of British Indi 
that is, within three years from the date of the decree (Limitation Act, Ai 
182); Nahibhai v. Dayabhai, 40 B. 504: 18 Bom. L. E, 481: 86 I. C. 36i 
HuJenm Chand v. Oyanender, 14 0. 670. 


45. So much of the foregoing sections of this Part as en 
powers a Court to send a decree for execiitio 
Execution of dec- fo another Court shall be construed as en 
rees in oreiffn cm- ^ Court in British India to send 

decree for execution to any Court establishe 
or continued by the authority of the Governor-General in Cour 
cil in the territories of any foreign Prince or State to which tl 
Governor-General in Council has, by notification in the Gazetl 
of India declared this section to apply. [S. 229--A. 


COMMENTARY. 


Execution of Decrees In Foreign Territory. — An application to a Entis 
Court to transfer its decree to the court of a Native State between which 
the British Courts reciprocity prevails, is an application to taxe 
'* step in aid of execution." The reason why the 0. P. Code is 
to the execution of decrees of British Courts by the courts of Native 
is that the Indian Legislature has no power to legislate for foreign , 
Janardan y. Norai/an, 42 B. 420: 20 Bom. L. E. 421. The policy of tn 
Indian legislature has been to have the decrees of British ° u 

executed in the courts of Native States pursuant to the 
of Buch States and not to make such courts in Native States to whic 
crees passed by British Courts are transferred, executing Courls for ny P 
poses with authority to decide all questions relating to and arising jn 
course of the execution under s. 47, C. B. Code; Pierce Leslie ana oo. 
Perumal. 40 M. 1069' S3 M. L. J. ISO: 42 I. 0. 294 (F- B-)- 


The tributary Mahals of Orissa, of which Mayurbhanj is one, d® ° 
inrm part of British India. Therefore, no decree of a Civil Court m um 
India, can be sent, by such Court for execution into a territory iwt 
part of British India without a prior notification as specified in the ^ 
Hatan Mahanii y. Khatoo Sakoo, 29 C. 400; 6 0. W. N. 573. The 
of British India have no jurisdiction to send their decrees for * j 
any Court not situate in British India; Kastur Chand v. Parshu mhan, 
B. 230; Chidamharom Chetty v. Pamanatfian Chetty, 32 M. L. L 40<- 


1907, tb 


By the notifications dated 2gth March, 1889. and 3rd Oclo^r, . ^ 

Govemor-Generat in Council declared, that s. 229A of the old. Code ^ 

45) should apply to the Political Agent at Sikkim. A decree obtained 

i • , ...... . i ..vA/.itnOu ' 


Court of Poll Heal Agent at Sikkim and transferred 


Court in British India, could therefore bo executed witliin the juris ic ^ 
N Court; Zamil Ahmad v, Maharaja of Bikhtm, 38 C, 859; 15 


Sees, 38&39.] 


TRANSFER OF DECREE 


323 


also to the pleadings in the case; Amotah v. Luchmi, 10 A. 174; Sri Nath 
•». Hanpada, 3 C. W. N. 637; Syed Meer Huisoin v. Subbaramoppa, 5 
U. L. J. 230. 

39. (1) The Court which passed a decree may, on the 
Trwitfer of deere«v J^PpHcation of tlic dccrcc-holder, send it for 
execution to another Court — 

' (fl) if the person against whom the decree is passed 
actually and voluntarily resides or carries on busi- 
ness, or personally works for gain, within the local 
limits of the jurisdiction of such otlier Cojjrt, or 

(6) if such person has not property within the local limits 
of the jurisdiction of the Court wliich passed the 
decree sufficient to satisfy such decree and has pro- 
perty within the local limits of the jurisdiction of 
such other Court, or 

(c) if the decree directs the sale or delivery of immove- 

able property situate outside the local limits of the 
jurisdiction of the Court which passed it, or 

(d) if the Court which passed the decree considers for any 

other reason, which it shall record in writing that 
the decree should be executed by other Court. 

(2) The Court which passed a decree may of its own motion 
send it for execution to any subordinate Court of competent 
jurisdiction. [S. 223, paras. 2 & 3.1 

COMMENTARY. 

This section corresponds with paras 2 and 3 of section 223 of the Code 
of 1882. It states the conditions under which a decree may be sent to 
another Court for execution, and specifies the circumstances under which 
the Court, which passed the decree, may on the application of the decree- 
holder or of its own motion, send it for execution to another Oiurt 

Clause (a) provides that a decree may be transferred to another Court, 
ii the judgment-dcblor voluntarily resides or carries on business or works 
for gain within the local limits of the jurisdiction of that Court. 

Clause (6) provides that a decree may be transferred, if the judgment- 
debtor has no property suflicient to satisfy the decree within the jurisdic- 
tion of the Court which passed the decree and has property within the 
local limits of the jurisdiction of the other Court. 

Clause (c) provides that a decree may bo sent to another Court for 
execution if the Court by which the decree was passed directs the_ sale or 
delivery of immoveable property situated outside the hmits of its jurisdic- 
tion, and presumably within the Hmits of the jurisdiction of the Court to 
which it is sent for execution. 

Clause (il) provides that if the Court which passed the decree con- 
siders for reasons which shall be recorded in writing, that the decree should 
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Court nrhloh Passed the Decree can Issue precept even After decree 
Transferred to another Court, — After the transfer of the decree for cxecu-. 
tion, the Court which passed it retains jurisdiction for certain purposes, the 
issuing of precept under s. 46 Being one of those purposes. The object of 
a precept is to enable a decree-holder to obtain an mfenm attachment when 
there is ground to apprehand that he may otherwise be deprived of the 
fruits of his decree, and it can be issued by the parent Court even after the 
decree is transferred; Gals fawn v. Dinshaiv, 31 C. W, N. 653: A. I. R 
1926 Gal. 581. 

Validity of Precept cannot be Challenged by the Court to which 
It Is Sent.- — The Court to which the precept has been issued cannot vest 
itself with jurisdiction to question the validity of the precept. The issuing 
Court makes the order, and the Court to which it is sent has only to cany 
it out. If any variation is to be made, it is the issuing Court •which is 
competent to make it and not the Court to which it is sent; QaUlam r. 
Dinshatv, 31 C. W. N. 653: ,A. I. E. 1926 Cal. 581; 102 I. C. 573. 

" Unless the period of attachment Is executed.’' — Under section 46, 
C. P. Code, an attachment under precept is not invalidated by the * . , 
the order extending the statutory period of two months during which t e 
attachment will remain in force is passed after the expir^'^of the said penw, 
provided that the application for extension of time is put in 
of the said two months In such a case the order relates back to the da 
of the petition and has retrospective effect; Sivakolvndu v. Oanapa y, 

3 L. W. 336 (13 W. R 3, referred to). 

" In the manner prescribed In regard to " etc. — ^The different 
attachment of property in execution of a decree have been set forth m 
XXI, Rules 41-57. 


QUESTIONS TO BE DETERMINED BY COURT 
EXECUTING DECREE. 


47. (1) All questions .^risin{r between the parties 

^ , .■’int in which the decree was passed, or 1 1 

deuSed* the lepresentatives, and relating to the 
Court executing discharge or satisfaction of the decree, si'j 
determined by the Court executing tlie ^ 
and not by a separate suit. 

(2) The Court may, subject to any objection ns to 
tion or jurisdiction , treat a proceeding under this section as a ^ 
or a suit as a proceeding and may, if necessarj'. order pa> 
of any additional Court fees. 


(3) Where a question arises an to whether any pe^ ’^liP 
is not the representative of a party, such question shall, lO 
purpoBo.s of this section, be determined by the Court. 

Ea^planation. — Por the purposes of this section, a 3 
whose suit has been dismissed and a defendant hgainst 'V , 
suit has been dismissed, are parties to the suit. L°' " 
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Sec. 39.1 


sale of the property in Us omi jurisdiction. — A'oU Da$ v. Lall Mohun, 19 
W. R. 37. 

A Court of Small Cause may transfer a dccreo for execution to another 
Court, not only when the sale-procccds of the moveables have not been 
sufficient to satisfy the decree, but also when no sale lias taken place at all, 
and the decree remains unsatisfied by reason of there being no moveable 
property of the debtor within its jurisdiction. — In re Chandra Kanto, 8 
C. L. R. 558. 

A llofussil Small Cause Court must adopt the machinery of this 
section in all cases where execution is sought against persons or property 
outside its local jurisdiction.- — Parbati Churn v. Panchonand, 6 A. 243. 
See also Hosaein Aly v. Aahutoah, 3 C. L. R. 30; Abdul Gafur v. Albyn, 
30 C. 713: 7 C. W. N. 821; Sayadkhan v. I3oi?i», 28 B. 108 and Eango 
Jairam v. Balkiahna Vithal, 12 B. 44 and 45-7i. 

Where all the defendants against whom the certificate was made reside 
and the major portion of certificate property is situate within the jurisdic- 
tion of the Court which made the certificate, held that the section did 
not authorize the transfer of the certificate to another Court for execu- 
tion. — Oiriah Chandra v. Golam Karem, 33 C. 451: 10 G. W. N, 347; 3 
C. L. J. 235. 


A decree for rent can be transferred for personal execution against the 
judgment-debtor, not adth standing that the tenure is situated udthin the 
jurisdiction of the Court which passed the decree. — Bhabani Cliaran v. 
Praiap Chandra, 8 C. W. N. 575. 

A decree cannot be transferred to another Court for execution for a 
limited purpose only, eg., to enable the decree-holder to share in the 
rateable distribution of sale-proceeds of a sale held by another Court; 
C/tallerpaf Singh v. Airalcluinfl, I Pat. L. W. 582. 

Clause (c). — ^The provisions of section 38, read along with those of 
B. 39, plainly indicate that no Court can execute a decree in which the 
subject-matter of the suit or of the application for execution is property 
situated entirely outside the local limits of its jurisdiction. — Begg Dunlop 
V. Jagannath, 39 C. 104 : 16 C. W. N. 402 : 14 C. L. J 228. Veerappa 
Cheiti V. Pamasamt Chetti, 43 M. 135. Clause (c) contemplates a case 
wlicro the whole of the property and not any portion of it is situate 
beyond the local limits of the Court which passes the decree. — Maaeylt v. 
Steel Co , 14 C. 661. Azh Balhsh v. Sultan Singh, 43 P. R. 1918; 46 
I. C, 0. See also Gopi Mohan v. Doyboki Nundun, 19 C. 13; Tineouri 
Bcbi/o V. Shib Chandra, 21 C. 639; and Jagernath Sahai v. Dip Bani 
Koer, 22 C. 871, where it has been held that a Court that has jurisdiction 
to pass a decree for the sale of property comprised in a mortgage has also 
power to carry out its decrco by selling the property, even though a portion 
of the property bo situate outside the local limits of the jurisdiction. The 
same view seems to have been taken in Shurroop Chunder v. Ameerunniaaa, 
8 C. 703. In Premchand v. Mokhoda Debt, 17 C 699, F. B and in 
Dalhina Cburn v. pj’los Chunder, 18 C. 526, it has been held that a Court 
has no jurisdictiou, in execution of a decree, to sell property over w-hich 
it has no territorial jurisdiciton at the time it passed the order of sale. 
The Full Bench case has impliedh overruled Kartieh Sath v. Tiluhdhari 
Lall, 15 C. 667, as has been point'ed out in 37 M 462. 





■340 


-COUE 1>F -CIML .PROilJJURS 


ISk. 

y’Le JvxpUiQation is ne^-.— The eoafiiciiug? rulings are rioted cnisr 
heading " h/:plufi 0 thn,‘' j/otf. *' Jt is im^nded to put sn sedt 
conflk’t of judicial decisions. "-«-iSce ihe Heport oj -ihr JSvestal Commiti 

Object «nd .$cope of the Sectloa. — The subject xoati-er of this sect 
tva.s at first dealt vith in Act XXIU of 1801, amending ihe God^ofl? 
Tlien It was followed bv section 244 of 1877. in a modified iorm; suasecus 
iv the scH'tion appeared in section 244 of ihe Code of 1822 in & mo^eS J 
enlarged form woth the addition of the words dischar^s end ^ctia/cm 
It has now been re-enacted in the present Code after iu^er erteasloE o! 
scope. The main object of this section is to prevent jnultiplicHj of 
tl’hifi cnaetiricnt. sa\g their Xrordfahips of the Judicial CnmiiutteE, “ 
/douhtedl^ passed for the beneficial purpose of checldng needless litigdr 
and their lordships do not desire to limit its operation TTcle^ -5“ 
MusBt. Jitmcee, J8 W. B. 165: 11 J3. L. B- 149 P. C. The seetjon rja 
cheap and speedy remedy to all suitors, bv empowenng the CourtE t:> 4-^ 
^ mine all questions erisiog between ihe parties to ihe suit relafeg * 
V execution, discharge or satisfaction of ihe decree, instead of dnrinir wf 
to G separate suit. Tiie foUownig observations of the Judicial 
end of the High Courts will clearly explain ihe scope of the 
Proeunno (Joomar v. Kali Dae^ 19 C. 083, their Xiordships of j 
Council said; All objections to execution sales should be disposed^ 
cheaply end as speedily as possible and the Courts in India have 
any narrow construction on the language of s. 244 of the Code o*/ 
Again jn Azgar Alt v. Asaboddin, 82 0- 10.31; 9 C. N, 134 p. 139,.^^' 
810; 4 0. W. N. 092; and in 2G'A, 447, it has been held that, as yn - 
liberal conelrnclion ia to be put upon s, 244 as is compatible with 
eions, so that questions which may be determined by the Court 
decree should not be made the subject of separate suit and t! 

not be driven to an independent suit unless the case be clearly ^ 
scope and purview of the section. It would thus appear that by gi* 
Jegislotion the scope of the section lias been enlarged. 

It should be noted here that section 244 of the Code of Mrawd 
to G sepamte suit to set-nside an execution sale on the ^ndertlj: 

piibliflliing and conducting it, and that question was determiDahje im . 
section; but tlie addition of the word " fraud ” in Or. XXI, ^ 
away the application for setting aside a sale on the ground of ir 
tlie operation of this section. The point will ho fully considereo 
under a separate heading flee post. 

Conditions Neoessary for the Application of this Section.— In 
thla section rnay apply two cniulitions are essential; (1) , ° (2) 

bo relating to the ex/’nifinti, discharge or Balis/actton of t«c dec , ' ^ wi 
question must arise Ur (wren ihe parties to the suit i» tohtcn (Ik 

pntseil or ihetr repreHentathes. If the abovo conditions are n( 

the question must In* dotorminod by the Court executing 
by a Boparato suit In other words, a separate suit is barren ny 
If the question U'lates to the execution, discharge or satis « 
doereo and if it arises betw'eon the parties to the suit In » (he 

was passed and not between strangers. It is thus rnannest 
inust be arrayed as dt'eree-hnlder or his reprosonlativo on 
iudginenl. debtor itr hw reprosonlativo on the other. Ajay 
lad ween deeiendmider or his represent alive or bcUyecn the 1^* p„j>vr ef 
or his reprt'sentatlve is clearly not a questiou within the pnr 
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enforced and is in tlio hands of a third party who is not amenable to or 
permanently residing witbin the iurisdiction of the e:iecuting Court, the 
decree of tho executing Court must ho transferred to the Court, within tho 
local limits of whose jurisdiction the property sought to be attached is for 
the time being; Bank of Bengal v. Sorof Chondra, 4 Pat. L. J. 141: 48 
I. C. 943. 

A decree cannot bo transferred for execution to a Court which has no 
pecuniary jurisdiction to entertain tho suit in which the decree was passed. 
The legislative changes introduced in s. 39 (2) i.c., that when the Court 
$uo moto transfers a drcrce to a subordinate Court, tho latter Court must 
be " of competent jurisdiction ’’ does not mean that under s. 39 (1) a 
decree may be transferred to any Court for execution irrespective of its 
pecuniary jurisdiction; Anirit Lai v, J\furlid/iar, 3 Pat, L. T. 422: (1922) 
Pat. 229. 

"Where a decree was sent to a Court for exocuton, and was subsequently 
transferred by assignment, and the transferee applied for execution to tho 
Court where it was sent for execution — held, that such application should 
be made to the Court which passed the decree. — Kadir Baksh v. Illahi 
Buksh, 2 A. 283. 

Where a temporary Court is entablished without any definite local 
jurisdiction, execution against immoveable property in respect of a decree 
passed by it ought to be effected in the Court to which has been assigned 
local jurisdiction over the suits of such property, the decree being transfer- 
red for the purpose to that Court. Held, that the decree-holder should have 
applied under s. 39, C. P. Code, to have the decree transferred for execution 
to the Court having jurisdiction over the properties sought to be attached; 
V enkatachelam v. Sithayamma, 31 M. L. J. 22; 35 I. C. 296. 

The Court to which a decree is transferred for execution has no juris- 
diction to entertain an application for bringing on the record the legal 
representative of a deceased decree-holder. The application must be made 
to the Court which passed the decree, Shriram v Durga Prasad, 55 I. C. 
156. 

Tho Court to which a decree for the sale of immoveable property is 
transmitted for execution has no power to pass a supplementary decree. 
Tlie power of passing such a decree after judicial determination of the 
liability of tlie mortgagor is in the Court in which the mortgage suit was 
originally instituted; Vcltxsicami Naicker v. Eaatern Development Corpora' 
lion, 33 M. L. J. 382. 

Transfer of Rent-decree by Revenue Courts for Execution by Civil 
Courts. — ^Decree for rent made by Revenue Courts can be executed by u 
Civil Court to wdiich they may be transferred under this section of the C. P. 
Code, — Nihnottf v, Tara Nath, 9 C 295, PC' 12 C. L R. 361, 

P. C. See also Ram Lochan v. Netcaz Proaad, 36 C 252' 9 C. L. J. 
125. Contra, 16 A 496. 

A Civil Court has jurisdiction to execute a decree passed by a Revenue 
Court, after the transfer of its jurisdiction to the Civil Court -—Lnchmeckani 
V. Bamun Dost, 7 \V. U. 472 

Step In Aid of execution — Application to the Court where Decree Is 
Transferred. — An application to the Court which passed the decree for a 
certificate to allow’ exesution to be taken out in another Court is an applica- 


/ 


CODE OF CIVIL PROCEDURE 


I Sec. 47. 


■340 


The Explanation is new. — The conflictings rulings are noted under the 
heading “ Explanation,” see post. "It is intended to put an end to a 
conflict of judicial decisions." — See the Report of: the Special GomtniHet. 

Object and Scope of the Section.— The subject matter of this section 
was at first dealt with in Act XXIIl of 1861, amending the Code of 1859. 
Then it was followed by section 244 of 1877, in a modified form; subsequent- 
ly the section appeared in section 244 of the Code of 1882 in a modified and 
enlarged form with the addition of the words discharge and satisfaction. 
It has now been re-enacted in the present Code after further extension of its 
scope. The main object of this section is to prevent multiplicity of suita. 
This enactment, says their Lordships of the Judicial Committee, " 'was un- 
doubtedly passed for the beneficial purpose of checking needless litigation, 
and their Lordships do not desire to limit its operation IVaiicd Ali v. 
Musst. Jumaee, 18 W. R. 185: 11 B. L. R. 149 P. C. The section gives a 
cheap and speedy remedy to all suitors, by empowering the Courts to deter- 
mine all questions arising between the parties to the suit relating to the 
execution, discharge or satisfaction of the decree, instead of driving them 
to a separate suit. The following observations of the Judicial Committee 
and of the High Courts will clearly explain the scope of the section. In 
Prosunno Coomar u. Kali Das, 19 C. 683, their Lordships of the Privy 
Council said: " All objections to execution sales should he disposed of as 
cheaply and as speedily as possible and the Courts in India have not placed 
any narrow construction on the language of s. 244 of the Code of 1882." 
Again in Azgar Ali u Asaboddtn, 32 C. 1031; 9 C. W. N. 134 p. 139, in 27 C 
810: 4 C W. N 692; and in 26-A 447. it has been held that, as wide and 
liberal construction is to be put upon s. 244 as is compatible with its provi- 
sions, so that questions which may be determined by the Court executing a 
decree should not be made the subject of separate suit and the parties should 
not be driven to an independent suit unless the case be clearly outside the 
scope end purview of the section. It would thus appear that by gradual 
legislation the scope of the section has been enlarged. 

It should be noted here that section 244 of the Code of 1882, was a bar 
to a separate suit to set-aside an execution sale on the ground of fraud in 
publishing and conducting it, and that question was determinable under that 
section; but the addition of the word “ fraud " in Or. XXI, r. 90 has taken 
the application for setting aside a sale on the ground of fraud out of 
the operation of this section. The point will be fully considered hereafter 
under a separate heading. See post. 

Conditions Necessary for the Application of this Section.— In order that 
this section may apply two conditions are essential : (1) The question must 
be relating to the execution, discharge or satisfaction of the decree: (2) the 
questmn must arise fietiecen the parties to the suit in wHich the decree teas 
passed or their representatives. If the above conditions are fulfilled, then 
tne question must be determined by the Court executing the decree and not 
suit. In other words, a separate suit is barred by this section 
u the question relates to the execution, discharge or satisfaction of the 
uccree and if R arises between the parties to the suit in which the decree 
was passed and not between strangers. It is thus manifest that the party 
must bo a^aj-ed os decreo-holder or his representative on the one side and 
judgment-debtor or lus representative on the other. Any question arising 
etwoen dccroo-holder or his representative or between the judgment-debtor 
r Uia representative is clearly not a question within the purview of Uiis 
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a decree is sent for execution in another 
province, it shall be sent to such Court and 
executed in such manner as may be prescribed 
by rules in force in that province. [New.] 

COMMENTARY. 

" As may be prescribed by rules In force In that province.” — Where 
in different districts, different modes ol execution are prescribed, and where 
the question is how a decree passed in one, but of which execution is sought 
in another of such districts, is to be executed, the executing Court must 
be guided by the rules in force in its omi district . — Martand Tmnbacfc v. 
Vinayak Kashiiiath, 31 B. 5 : 8. Bom. L. B. 832 But although a decree 
may be transferred by the Court which passed it to another Court for 
execution, the law of limitation applicable for its execution is that appli- 
cable to the decree of the former Court; Tincoivri v. Debendro, 17 C. 491; 
Sree Krishna v. Alumbi, 36 JI. 108. 

To make the provisions relating to the transmission of decree of one 
Court to another for execution applicable, it is necessary’ that the provisions 
of the Code should regulate the procedure of both the Courts. — Probhu 
Narain v. Saligram Singh, 34 C. 676 : 11 C. W. N. 662. 

41 . The Court to which a decree is sent for execution shall 
certify to the Court which passed it the fact 
execution, or where the former Court 
** fjvils to execute the same, the circumstances 
attending such failure. [S. 223, para. 4.] 

COMMENTARY. 

Scope of the Section, — S 41 requires that a Court to which a decrco 
has been sent for execution shall certify to the Court which sent it that it 
has completely executed the decree or has failed to do so and is unable to 
do 80 any further. The section may also require certificates to be sent 
of the result of each application for execution that is made to the executing 
Court, but in any case such certificates have to be sent under the executive 
orders of the High Court. But the sending of a certificate does not of 
itself put an end to" the jurisdiction of the Court to execute the decrco 
and the sending of a certificate of the latter class cannot do so at all; 
fndra liaj v Murad Khan. (1922) Nag. 210: 68 I. G 667 (37 M. 231 
Distd; 20 129, /olloiecd). 

*' Shall certify to the Court which passed It." — S. 41, C. P. Code, docs 
not prescribe any particular way in which th« Court to which a decree is 
sent for execution should inform the Court as regards the result of the 
same. Where a Court has both Small Cause powers and original jurisdic- 
tion and a decree passed under the former is executed under the latter and 
an enlrj’ of satisfaction is made in the Small Cause Register, tho section 
has been complied witli; Jlfontram Pecrchand v. Viihu liamit PatU, 70 
I. C. 640: (1923) B. 371. 

The Court to which the decree is seut for execution retains its juris- 
diction to execute the decree until the execution has been withdrawn from 
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Bbtor was dead at the date of the decree; Ramacharya v, Ananiacharya, 
1 B. 314; Stirrendro v. DuTga Soondary, 19 0. 513, 538; Ohetan v. Bal- 
hadra, 21 A, 314; Radha Prasad v. Lai Saheb, 13 A, 53; Janardhan v, 
■am Chandra, 26 B. 317; Sripat v, Tribeni, 40 A. 423: 45 I. C. 21. 

A question relating to the liability of the sons for a debt contracted by 
le father and its binding nature upon them; Shiv Ram v. Sahha Ram, 
3 B. 39: 10 Bom. L. R. 939; or a question relating to an inquiry into the 
xtent of the son’s liability for a father’s debt, i.e., as to how far the pro- 
erty of the father in the hands of the son is liable; Ram Kishore v. Suraj 
eo, 13 0. W. N. 138, 141 : 9 C. L. J. 5; or as to the liability of the ancestral 
roperty in the hands of the son governed by the Mitakshara School; Deno 
'ath V. Ram Chander, 6 0. L. J. 527, Rash Beharee v. Bibee ^yajim, 11 W. 
t. 516, Shurut Soonduree t?. Paresh, 12 W. R. 85; or the question whether 
16 debts were contracted without legal necessity or tainted with immorality 
p illegality, Sheikh Karoo v. Rameshwer, 6 Pat. L.^ J. 451, Umed Hathi v. 
'omani Bhaiji, 20 B. 385; Chandra Proaad v. Sham Koeri; 33 C. 676, 
C. L. J. 131, Amar Chandra v. Sebak Chand, 34 C. 642 F. B: 11 C. W. N. 
93: 5 C. L. J. 491, Shib Ram v. Sakha Ram, 33 B. 39, Peary v. Chandi 
Iharan, 11 C. W. N. 163 : 5 C. L. J. 80, Chhakaure v, Ganga, 39 C. 862; 
torn Krishna v. Narayan, 40 B. 126; or whether the property is ancestral or 
elf acquired, liable or not in the hands of the sons to satisfy their father's 
lebt under the Hindu law. — Kashi Nath v. Baji Pandurang,, 11 Bom. L. R. 
99; Jagadip Singh v. Narain Singh, 4 P. R. 1913 F. B : 173 P. L. R, 1912; 
ir whether a Hindu widow mcuired debts for legal necessities or not and 
v^hether the debts where her personal debts; Gajadhur v. Bindubaskini, 
!9 I. G. 181. 

A question between the decree holder and the judgment debtor as to 
he saleability or otherwise of an occupancy holding; Gahar Khalifa v. 
'{ashimuddi, 27 C. 415: 4 C. W. N. 557; Bhtram Ali v. Gopi Kant, 24 C. 
155. Durga v. Kali Prasanna, 26 G. 727 : 3 C. W. N. 686. 

A question to the legality of an execution Couit’s procedure or as to its 
urisdiction or power to order a sale; Baldeo Das v, Bombay Mercantile 
Bank, 6 O. L. J. 640. 

The question whether the judgment-debtor has committed waste, e.g., 
Jut down trees, after a decree against him for possession; Han v. Shakha^ 
ram, 25 Bom. L. R. 449 : A. I. R. 1923 Bom. 391 : 73 I. C. 443. 

The question whether the decree-holder in collusion with the court-peon 
had made away with the bulk of the property which had been attached and 
that only a small portion of the whole had been put up for sale; Gajadhur v. 
Bahu Arjun, 1 Pat. L. J. 558- 36 I. C. 280. 

The question wliether certain property is an accretion to the mortgaged 
property is a question to be determined under this section in execution of a 
decree for redemption obtained by the mortgagor against the mortgagee; 
Afofi Lai V. Bai Mani, 62 I. A. 137: 49 B. 233: A. I. R. 1025 P. G. 86. 

An application by the auction parchase** for refund of the sale price can 
be made under this section; Bindeshri v. B&dal Singh, 45 A. 369: 21 A. L. 
J. 228. 

The question whether a person alleged to be a representative of a 
deceased party to a suit is such representative and also the question wliether 
propertj against vhicli execution is sought in the hands of the representative 
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COMMENTARY. 

The Court to which a decreo is transferred for execution has the same 
powers in executing such dccreo, as the Court which passed the decree; it 
has no more powers in execution than a Court executing its own decree. The 
order in executing such a decree is subject to the same rules in respect of 
appeal as if the dccreo had been passed by itself. It cannot question the 
validity of the decree nor can it entertain any objection to its legality or cor- 
rectness. Eajerav v. Nanaroo, 11 B. 528 p. 532. Maharaja of Bharatpur v. 
Rani Kanno Dei, 23 A. 181 P. C. : 5 C. W. N. 137. It cannot refuse execu- 
tion where no fraud is suggested. SubraiTiaatau v. Ponjanina, 4 M. 324. A 
Court to which a decree is sent for execution can go into the question of 
jurisdiction of the Court passing the decree, (see Bhagtvantappa v. Pishtra- 
nath, 28 B. 378: 6 Bom. L. R. 342; and 15 B. 216; 17 A. 478; 10 B. 65; 
7 B. 481 and 4 B. 638); as also into the question of fraud, (15 B. 216^. 
The Court to which a consent decreo is sent for execution cannot entertain 
the question of fraud, mis fate or misrepresentation (see Tirumbakraa v. 
Balwantrao, 30 B. 101: 7 B. L. R. 659). Under the new Code, an execut- 
ing Court cannot go into the question of the jurisdiction of the Native Court 
passing the decree. — Veeraraghava v. Muga Seit, 14 M, L. T. 06: (1923) M. 
W. N. 605: 20 I. C. 701. 

Powers and Funetlons of Court to which a Decree Is Transferred for 
Execution. — ^It is beyond the jurisdiction of the Court to which a decree has 
been transferred for execution to question the correctness, legality or pro- 
priety of the order under which the decree was sent to such Court for 
execution. — Beer Chancier v. Maymana Btbee, 5 C. 736; Mulla Abdul v. 
Safeinaboo, 21 B. 456; ilam Lai v. Radhey Lai, 7 A 330 Nor can it refuse 
execution on the ground that the execution of the decree was barred by limi- 
tation on the date on uhich the order lor execution was made and that the 
order w'as therefore illegal; Hussain v. Sa;u, 15 B. 28. Where, however, 
the transmitting court has made no order for execution but has merely 
transmitted the decree and the certificate of non-satisfaction, the court to 
which the decree is sent for execution has jurisdiction to decide whether 
or not the execution was barred by limitation; Chhotay Lai v Puran Mull, 
23 C. 39, Leake v. Daniel, 10 W. R. 10 F. B,, Bykuntnath v. Jaygopal, 
7 W. R. 19. It may also stay execution under Or. XXI, r 26, pending the 
decision of the objection as to limitation by the Court which passed the 
decree, Srihary v. Mwrori, 13 C. 257. 

Altliougli the Court to which a decree is transferred for execution has 
no power to entertain any objection regarding the legality or propriety of 
the order directing execution or the right of the person shown in the order 
as tho^ person entitled to execute the decree, yet it is the duty of the 
executing Court, on being acquainted with facts sho^Mng that the decree 
is no longer in existence, being superseded by anotlier decree of the appel- 
late Court, to refuse to allow the sale to proceed; S M. Hashim v. J. A. 
Martin, A. I. R. 1027 Rang. 104 (A. I. R. 1926 P. C 93. relied on). 

An application by the transferee of a decree for execution after substitu- 
tion of his name cannot bo entertained by the Court to which a decreo has 
been transferred for execution. — .4mar C7ioadro v Guru Prosunno, 27 G. 
488. Manorath v. rimbibo, 0 C. L. J. 443* 13 C. W. N. 633. See also 
Kodir flabih v. /lolii Baksh, 2 A. 283. See, however, 20 Jf. 258; Lingam 
Krishna v. Raja of rmaaogarata, 20 M. L. J 185, 15 M. L. T. 143: 23 
I. C. 235. 
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will lie from it. — Uahhna v. Napal I?at, 14 A. 520. Shashibhuaan v. Charu- 
shila 30 I. 0. 809, An order refusing to enlarge the time prescribed in a 
decree, for redemption is appealable under s. 244, C. P. Code, 1682 (s? 47). — 
Rango v. Bomaheiti, 26 B. 121. 

An appeal lies against an order for stay of sale of property directed to 
bo sold in execution of a mortgage-decree notwithstanding that the said order 
is in terms of one under s. 291. C, P. Code, 1882 (Or. XXI, r. C). — Shy am 
Kishen v. Soondar Koer, 31 C. 373 (25 B, 300 dissented /rom). 

A decree for possession on payment of a certain sum within a certain 
time. — ^Tho payment was made after the time. The decree-holder applied 
for execution. Held that the question was relating to execution and hence 
appealable; Kauri Upadhaya v. Dwarlca Singh, 12 A. L. J. 12; 22 I. C. 926. 

An order granting or rejecting an application under s. 293, G. P. Code, 
1882 (Or. XXI, r. 71) for recovery of the loss occasioned by re-sale, is an 
order relating to execution within the meaning of s. 244, C. P. Code, 1882 
(s, 47) and is therefore appealable. — Baijnath v. Moheep Narain, 16 C. 635. 
See also Kali Kishore v. Gfuru Prosad, 25 C, 99; 2 C. W. N. 408; Amir 
Balisha v. Venkatachala, 18 M. 439; Rajendra Nath v. Ram Chatan, 2 0. 
W. N. 411; and Vallabhan v. Penguni, 12 M. 454. But sue Deohi Nandan 
V. Tapesri Lai, 14 A. 201 : Ilahi Baksh v. Bai; Nath, 13 A. 539 ; and 
V. Rahim Baksh v. Dhuri, 12 A. 897. 

A judgment-debtor, who had been arrested in execution of a decree of 
a District Munsif, applied for his release under s. 337 (a), C. P. Code, 1882 
(Or. XXI, r. 38) and his application was granted. Held that an appeal lay 
against the order granting the application. — Abdul Rahaman v, Mahamed 
Kasim, 21 M. 20. 

An order refusing to confirm a sale on the ground that there was no 
subsisting decree at the date when the confirmation of the sale is applied 
for, is appealable, as the question raised is one relating to the execution or 
satisfaction of the decree within the meaning of s. 244, C. P. Code, 1882 
(b. 47). — Doyamoyi v. Sarat Ghunder, 25 G. 176; 1 C. \V. N. 656. See 
also Bet Vmedmal u. Srmafh Roy, 27 0. 810; 4 C. W. N. 692. 

Where a judgment-debtor apphes to set aside a sale on the ground that 
the decree m execution of which the decree-holder pui’chased the property 
has been subsequently set aside, such an application falls under this section 
and is appealable. — Ramyad Sahu v. Bindeewari Kumar 6 C. L, J. -102 
(27 C. 810 : 81 O. 499 followed). 

Two persons holding a joint decree purchased the property of their judg- 
ment-debtor in execution, and one of them only put in a receipt for part of 
the decretal amount under cl. (2) of s. 294, C. P. Code, 1882 (Or. XIQ, r. 
72) and on tliat ground the Court set aside the sale and directed a re-sale of 
the property. Held, tlmt the order passed by the Court was an order under 
B. 244, C. P. Code, 1882 (s. 47), and was therefore appealable. — Mahka v. 
firi Ram, 24 A. 108. 

Whore an order requiring the deciee-holder to give security within three 
days is made under s. 540, C. P. Code, 1882 (s. 06) by the Court executing 
the decree, such order is appealable as a decree under ss. 2 and 244, C. P. 
Code, 1^2 (sB. 2 and 47). — Luchmiput Sinyh v. Sifonath, 8 0. 477; 10 0. 

L. R. 617. 
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and therefore not capable of execution; and when a decree is altered 
behind his back he can raise an objection ns to the validity of such 
amendment . — Abdool Hayai v. Chunia Knar, 8 A. 377. 

In execution proceedings the decree must bo taken ns it stands, and it 
is not open in such proceedings to extend the scope of the decree — Muttia 
V, T'cromninl, 10 RI. 283. 

The Court executing a decree has no power to extend time for redemp- 
tion allowed by the decree. — Ishu'Cirgar v. Chudn Santa, 13 B. 100. 

All the Indian High Courts hare now recognised it to be settled law 
that, where the decree 's silent touching interest, the Court executing the 
decree cannot give execution for such interest,— 'Sadostwo Pillai v. J?ama- 
langa PiUai, 15 B. L. B. 383, I*. C. : 24 W. R. 193, P. C. The Court, in 
executing a decree, has no power to allow interest on costs when not men- 
tioned in the decree. The proper course for obtaining such interest is to 
apply to the Court \vh*cii passed the decree to amend it. — Vlfutunmssa v. 
Mohan hal, 6 B. L. R. Ap. 33. See also Brajo Soonduree v. Anund Moyee, 
16 W, R; 302. 

Power of the Court to which a Decree has been Transferred, to Deter- 
mine Questions of Limitation. — ^The Court to which a decree is sent for 
execution has jurisdiction to decide whether or not the execution is barred 
by limitation. — Chhotay Lall v. Puran Mull, 23 C. 39. See also Leahe v. 
Daniel, B. L. R. Sup Vol 970: 10 W. R 10 F. B.; Narsing Dayal v. 
Hurryhar Saha, 5 C. 897; Jossoda Koer v. Land Mortgage Bank of India, 
8 C. 916; Sothary Mundal v Jfurari Chou'dry, 13 C 257 But see Soomuni 
Daas V. Bhoohun Lai, 21 W. R. 292: 13 B L R. Ap 28- 24 W R. 151; 
Ramu Bat v. Doyal Singh, 16 A. 290; Hutein Ahmed v. Saju Mohammad, 
15 B. 28; Lutfullah t?. Ktrat Chand, 13 B. L. R. Ap. 30- 21 W R 330. 

*' Continuance of Jurisdiction of Court executing Transferred Decree. — 
The Court to which a decree is sent for execution retains its jurisdiction 
to execute the decree until the execution has been withdrawn from it, or 
until it has fully executed the decree and has certified that fact to the Court 
which sent the decree, or has executed it so far as that Court has been able 
to execute it and certified that fact to the Court which sent the decree, or 
until it hp failed to execute the decree and has certified that fact to the 
Court which forwarded the decree; Abda Begant v. Muzafjar, 20 A. 129; 
ntku V. Ganeth, 25 Bom. L. R, 453 ; A. I. R. 1923 Bom. 396 ; Shwlin- 
gappa v. Shtdmaloppo, 26 Bom. L R. 345: A. I. R. 24 Bom. 359; until 
then, the Court which passed the decree has no jurisdiction to entertain an 
application for execution, and if any such application is made to that 
Court, it cannot be regarded ns a step in aid of execution so as to save 
limitation; Maharaja of Bobbtli v, Naranaraju, 43 I A. 238* 39 ^r 640; 
JManrndra v. Kuninr Joqendra Naraitt, 2 Pat 247 • A I R. 1923 Pat. 
384; 74 I. 0- 608; Banga Strami v. Sheahappa, 47 B 56; A. I R. 

1922 Bom. 359: 63 I C. 

Llmltatlon.-^AUhough a decree may be transferred by the Court which 
passed it to another Court for execution, the law of limitation applicable for 
its execution is that applicable to the decree of the former Court, i.e., of the 
Court which passed it.— Srcc Krithna v. Alumbi Ammal. 36 M. 109. See 
also Tmeoirrie v, Dehendra, 17 C. 491; Jogemoya v. Thafcomoni, 24 C. 
473, r. B,; Bamba Sjra v. Panehanada, 31 M. 24. 
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a decree obtained against the latter formed part of the estate of the deceased 
is appealable in as much as this proceeding come under s. 47 and not under 
Or. XXI, r. 58; Faliir v. Giribala, 22 C. L. J. 304: 31 I. 0 321 (17 G. 711; 
20 0. L. J. 481, 486 foil). 

An order setting aside a sale on the ground of fraud practised by the 
judgment-creditor on the judgment-debtor in connection with the sales in 
consequence of which the property was sold at an under- value, and pur- 
chased by the judgment-creditor himself, is appealable under s. 244, G. P. 
Gode, 1882 (s, 47) as the order involves the decision of a question between 
the parties to the suit relating to the execution, discharge, or satisfaction 
jof'the decree . — Ballodeb Lall v. Anadi Mohapatro, 10 G. 410.. 

A party improperly brought on the record as representative of a deceased 
judgment-debtor obj'ected that he was not such representative and his objec- 
tion was allowed, but the Court did not give him his costs. Held, that, 
under the circumstances, he could appeal on the question of costs alone. — 
Bishen Dayal v. Bank of Upper India, 13 A. 290. 

An order appointing a Beceiver was appealable under s. 47 read with 
8. 51 (d) of the 0. P. Code, if made in the course of an execution proceed- 
ing; Syed Asad Baza v. Wahidunnissa, 30 C. Ii. J. 231. 

An order refusing to remove a Beceiver is appealable, being an order 
made in respect of a question arising between the parties to a suit relating 
to the execution of the decree . — Mtthibati v. Nawroji, 5 B. 45; Maharajah 
Sir Bameshwar Singh v. iftfendra Singh, 3 Pat. L. J. 513. 

Where on application by the executor to the estate of a Hindu lady to 
execute a decree which fell to her share upon a partition of her husband’s 
estate between herself and her sons, was refused on the obj'ection of the 
sons and the judgment-debtors that the lady had only a life interest in the 
decree and that it passed to her sons on her death. Held that an appeal lay 
from the order under s. 244, G. P. Code, 1882 (cl. 47), the question being 
between the legal representatives of the lady and two judgment-debtors. — 
Haridoy Kant v. Behari Lai, 11 C. W. N. 239. 

An order allowing or disallowing an application for execution by a trans- 
feree under s. 232, G. P. Code, 1882 (Or. XXI, r. 16) on any ground, is 
appealable under this section . — Badri Narain v. Jai Kiahen, 16 A. 483; 
Ganga Daa v. Yakub AU, 27 Cal. 670 (26 0. 250; and 16 A. 483, followed). 
See also, Subbuthayammal v. Chidambaram, 25 M. 383; Krishnama v. 
Appasami, 25 M. 545; Afzal v. Bam Kumar, 12 C. 610 and Gulzari Lai 
v. Daya Ram, 9 A. 46; Bolla Brahmadu v. Ruddodaju Venkataraju, 33 
1. G. 71. 

An appUcation was made by judgment-debtors to stay the sale on the 
ground that, in the sale proclamation, the value of the property Had been 
under-estimated. The Court dismissed the application, holding that the 
under-valuation was immaterial. Held, that the order, having been made 
with reference to a question which related to the execution, was appealable 
under s. 244, G. P, Code, 1882 (s. 47); iSirosami Naicker v. Ratnasami 
Naicker, 23 M. 668. 

A complaint relating to the violation of Or. XXI, r. 66 C. P. Code, on 
the ground that notice was not given to all the parties concerned before the 
proclamation was settled is not covered by Or. XXI, r. 00 and can only bo 
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1874), but not so where the decrees were obtained after that Code canno into 
force . — Kashi Mohun v. Dishnoo Pria, 15 C. 365. 

The Tributary Mahalq of Orissa do not form part of British India; there- 
fore, in the obsence of a prior notification ns specified in ss. 44 and^ 45, 
no decree by o Court in British India can be sent for execution to a territory 
such as Moyoorbhunj, which is a Tributary Mahal . — Ratan Mahanii v. 
Khatso Sahoo, 29 C. 400 : 6 C, W, N. 673. See also KastuT Chand v. 
Parsha Mahar, 12 B. 230. 

44, The Governor-General in Council may, by notification 
Execu io of Gazette of India, declare tlint the decrees 

decreeV pitted by '>f any Civil or Eevenue Courts situate in the 
Cowrtt of Native tprritories of any native Prince or State in 
alliance with His Majesty and not established 
or continued by the authority of the Governor- General in Council, 
or any class of such decrees, may be executed in British India as 
if they had been passed by the Courts of British India. [S. 229 B.‘] 

COMMENTARY. 

Execution of Decrees Passed by Courts of Native States. — Court lu 
British India has power to refuse to grant execution on the ground that the 
Court of the Native State had no jurisdiction to pass the decree. S. 44 does 
not compel a British Court to grant execution of the decree of a Native 
Court. The language of the section is permissive in form. The word 
“ may '* in the section does not import " shall it does not empower the 
Governor-General in Concil to direct that such a decree shall in nil cases 
be executed by the British Court. A Court in British India has jurisdiction 
to entertain a suit on a judgment of a Native State. Such jurisdiction 
cannot be affected by an enactment of a permissive character such as that 
laid down in 8. 44, C. P. Code (per Sundara Iyer, J , Sadasiva Iyer, J., 
diaseniing); Veeraghava Iyer v Muga Sait, (1918 M. W N. 605: 14 

M. B T. 90 : 20 I G. 704 : confirmed on appeal in 39 M. 24 F B : 27 M, 
L J. 637. See also Rama Aiyar v Knahna Pafter, 89 Jf. 733 : 30 M. L. J. 
148; Jirappa v. Jurgi; 40 B. 551: 18 B. L. R. 486. 

No Court in British India is bound to execute a decree of a foreign 
Court obtained by fraud. This section docs not remove the decree of a 
Native State falling within its purview from the category of foreign judg- 
ments. It merely alters the procedure by which such a judgment can have 
effect given to it in British India.— .Hoji Muaa Haji Ahmed v. Parmanand 
Nuraay, 15 B. 216. 

^ The judgment of a foreign Court obtained on a decree of a Court in 
British India is no bar to the execution of the original decree — Fahuruddin 
Mahomed v. Official Truatee of Bengal, 7 C. 82. 

A decree of a Civil Judge of Ccx>ch Behar was sent for execution to the 
District Court of Rungpur and the copy of the record was signed by the 
fiben'ifadar instead of the Judge himself. Held, that certified copies of 
judicial record of the Courts of Cooch Behar cannot be received in evidence 
in the Courts of British India.— Gone# Mahomed v. Tarini Charan, 14 C. 
640 
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Pillai, 21 M. 416. Followed in Manicklca Odatjan v. Rajagopala, 30 M. 607 : 
17 M. L. J. 291. But where the auction-purchaser is a third' person and 
not the decree-holder and where the judgment-debtor’s application to set 
aside the sale under s. 3 10- A of the C. P. Code, 1882 (Or. XXI, r. 89) 
is not contested by the decree-holder, the order does not fall under s. 244, 
0. P. Code, 1882 (s. 47) and is therefore not appealable. — Amir Rai v. 
Baldeo Singh, 5 C. L. J. 204.' 

Where the auction-purchaser is the decree-holder, and is obstructed by 
the judgment-debtor in his efforts to obtain possession, and the application 
of the auction-purchaser for possession is rejected. Held that the question 
was one relating to the execution and the order was appealable under s. 
47. — Mutiia v. Appa Sami, 13 M. 504. ‘ Followed in Hari Gharan v. 
Monmohan, 18 C. W. N. 27, Chochalingarn v. Ghidambaratn, (1920) M. 
W. N. 562; Strasanifao Iyer v. Kuppan, 29^ M. L. J. 629. Where the 
obstruction was caused by a transferee of the suit properties, not a party to 
the suit, and appeal lay; N. K, M, Meyyappa GhetUj v. P. £?. Meyyappan, 
(1921) M. W. N. 698. 

An application by a judgment-debtor dispossessed of immoveable pro- 
perty disputing the right of the decree-holder to be put into possession is 
one under s. 244, C. P. Code, 1882 (s. 47) and the order rejecting the appli- 
cation is therefore appealable, — Hardin Singh v. Lachman Singh, 25 A. 
343. 

An npeal lies from an order under s. 231, G. P. Code, 1882 (Or. XXI, 
r. 15) such an order being one relating to the execution of a decree within 
the meaning of s. 244, C. P. Code, 1882 (s. 47). — Lakshmi Ammal v. Port- 
nasta Mcnon, 17 M. 394. 

An application by the judgment-debtor against the decree-holder and 
auction-purchaser to have the sale, at which the latter purchased the judg- 
ment-debtor’s property, sot aside on the ground of irregularity and fraud, 
comes under s. 244, C. P. Code, 1882 (s. 47) and a second apeal lies from 
tho order rejecting the application. — Heera Lai v. Chandra Kanto, 26 0. 
539. 

An appeal lies from an order dismissing an application by some defend- 
ants to set aside the delivery of possession to the decree-holder purchaser 
as tho dismissal was under s. 47; Siuasomb'a Iyer v. Kuppan Samban, 29 
M. L. J. 629. 


One who had attached a decree, and; obtained leave to bid at’ the sale 
in oxccution, purchased tho property at a sum less than the amount due 
under the decree, Tho Court made an order under s. 308. G. P. Code, 
1882 (Or. XXI, r. 86) cancelling tho sale, and ordering a re-sale oh the 
ground that the purchaser had not paid the full amount within the time 
limited. Held that an appeal lay against the order. — 8ha‘ Man Mull v. 
Kana^asabapaf/it, 16 M. 20. 

An order passed by a Court disallowing tho objection of a judgment- 
debtor, that tho value of the property specified in the sale proclamation under 
Or. XXI, rr. 66, 70 was grossly iuudequate, comes under s. 47, and is 
thorforo appealable. — Lahhpaii Kocr v. Harho Singh, 6 JI. L. T. 252: 
3 I. C. 342; Ilamcswar v. Sham Khaen, 8 C, W. N. 257; Saurendra Mohan 
V. Kumil. Chand, 12 0. W. N. 542; Lachman Pershad v. Oanga Perahad, 
16 C, W. N. 713: 6 I. C. 180; 23 RI. 568; Ganga Praaad v. Itaj Coomar, 
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“ By notification.’* — For Notification issued under this section, see 
General Statutory Rules and Orders, Vol. I, pp. 618*21. 

46, (1) Upon the application of the decree-holder, the 

Court which passed the decree may, when- 
recepti. ^ thinks fit, issue a precept to any other 

Court which would l)e competent to execute such decree to atta^ 
any property belonging to the judgment -debtor and apecified in 
the precept. 

(2) Tlie Court to whicli a precept is sent shall proceed to 
attach the property in the manner prescribed in regard to tlie- 
attachment of property in execution of a decree : 

Provided that no attachment under a precept shall continue 
for more than two months unless the period of attachement is 
extended by an order of the Court which , passed the decree or 
unless before the determination of such attachment the decree 
has been transferred to the Court by which the attachment hag 
been made and the decree-holder has applied for an order for 
the sale of such property. [New.’] 

COMMENTARY. 

Object of the Section. — The object of this section is clearly stated in 
the Report of the Special Committee, which is reproduced below. The main 
object is to protect the decree-holder from being deprived of the fruits of 
his decree. "When any such apprehension exist, the decree-holder can 
apply to the Court which passed the decree for issue of precepts; and if the 
Court is satisfied as to the truth of the decree-holder’s allegations, it may 
issue precepts to any other Court which would be competent, that is which 
would have territorial and pecuniary jurisdiction, to execute such decree, 
QaUtaun v. Dinshaw, 31 C. W. N. 653 : A. I. R. 1926 Cal. 581 : 102 

I. G. 518. 

** Though a system of execution based on precepts is, in the opinion. of 
the committee, open to grave objection, they thinh that the idea may be 
utilised for the purpose of enabling a decree-holder to obtain an interim 
attachment where there is ground to apprehend that he may otherwise be 
depriTcd of the fruits of liis decree. Tliey have, for this purpose, introduced 
Clause 46 into the Bill, They think it expedient to fix a time for the con- 
tinuance of this interim attachment, but at the same time they have 
empowered the Court to extend the period to meet the exigencies of parti- 
cular cases. 

After careful consideration they have come to the conclusion that not- 
withstanding attachment under a precept, re-attachment on the ordinary 
application for execution will still be necessary. Though at first sight it 
may appear a better course to provide that re-attachnaent shall not be 
necessai^' when the issue of the precept is followed by the ordinary applica- 
tion for execution, after careful consideration they have come to' the con- 
clusion that it will be safer to require re-attachment, having regard to the 
agency by which execution ts carried into effect.” See the lieport of the 
Special Committee. 
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an appeal lies therefrom; Appxah Ruhinani Ammal v. Naratimka Aiyar, 41 
M. L. J. 64: 63 I. C. 730. 

An order directing rateable distribution under s. 73, of money paid 
under Or. XXI, r. 55 comes under this section and therefore second appeal 
lies; Sorabji v. Kola, 36 B. 156 : 13 Bom. L. R, 1193. See also 29 M. L. J. 
96: 17 M. It. T. 427. Venhatahrishna Paffar v. Krishna Patiar, 31 M. 
L. J. 820. But see Hurmoozi Begum v. Musst. Ayesha, (1921) Pat. 204: 
5 Pat. Xt. J. 415, in which it was held that an order under s. 73 is not 
an order under s. 47 in as much as the question which arises is not one 
between the parties to the suit and the order rejecting the application does 
not otherwise come within the definition of decree in s. 2 because it does 
not conclusively determine the rights of the parties. So an order under 
8. 73 is not appealable. 

An order for the arrest of the surety passed by an ordinary Civil Court 
in execution of a Small Cause Court decree transferred to it for execution is 
appealable under this section; Adhar Chandra v, Pulin Behari, 20 C. L 
J. 129. 

An order passed on appeal by the High Court determining a question 
mentioned in s. 244, C. P. Code, 1882 (s. 47) is a final “ decree " within the 
meaning of s. 595, C. P. Code, 1882 (s. 109), and therefore such order is 
appealable to Her Majesty in Council, notwithstanding the value of the 
subject-matter of the suit in which the decree was made was less than 
Rs. 10,000 — Bam Kripal v. Bup Kuar, 5 A. 633. 

Where a decree of the High Court directed its holder to nominate a 
competent person as a manager of the property of a religious institution, 
and also directed the Subordinate Court to malte the appointment after 
enquiring as to his fitness — held that the question of appointment of the 
manager related to the execution of the decree within the meaning of s. 244, 
C. P. Code, 1882 {a. 47) and that the order of the Court with regard to the 
appointment was appealable. — Ponnamhala v. Sira^^nano, 17 M. 343, P. C. 

A mere allegation of fraud in an application under s. 311, 0. P. Code 
1882 (Or. XXI, r. 90) without any attempt to substantiate it, cannot give 
a right of second appeal in a case which would not otherwise have raisen. — 
Umalfanf v. Deno Bath, 5 C. W. N. 124: 28 C. 4. But see Kohil Singh 
V. Edol Singh, 81 0. 885, 

Where a Court fixes mesne-profits arbitrarily and directs the production 
of evidence accordingly, such an order comes under s. 244, 0. P. Code, 
1882 (s. 47) and is therefore appealable. — fiTurja Per shad v. Heid, 29 0. 
022 : 6 C. W. N. 409. 

Where a Small Cause Court decree is sent for execution to a regular 
Court and an order is passed under this section, such order is appealable. — 
Peary Lai v. Tiadha Nath, 11 C. W. N. 861. 

A decision in execution proceedings determining the period for which 
mesne-profits are recoverable is appealable. — Baja Bhup Indar v. Bijai 
Bahadur, 5 C. W. N. 52, P. C.: 23 A. 162, P. C. (affiTming 19 A. 296) 

Attachment of property by two Courts in execution of the same decree — 
Dismissal of case by one Court. Held that the order of the Court dismiss- 
ing the case in his file was one relating to execution and therefore appeal* 
•bin; fiurendra v. Bhyama Charan, 26 C. D. J. 42. 
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COMMENTARY. 

The Old Seotlon and the New Compared. — Several alterations have been 
made in this section. Clause (o) of section 244 which ran as follows, “ ques- 
ttons regarding the amount of mc8nc*profit8 as to U'hich the decree has 
directed enquiry," has been omitted from this section. The reason for the 
omission is that questions regard injj the amount of mesne-profits are not 
properly matters for determination by the Court executing a decree; its 
duty does not arise until the amount of mesne-profits is ascertained in the 
suit; therefore the Legislature deemed it expedient, that such questions 
should be determined in the suit itself, in the manner provided by Or. 
XX, r. 12 and not by the Court executing the decree. 

Clause (6) of section 244 which related to the determination of ques- 
tions regarding the amount of any mesne-profits between the date of the 
institution of the suit and the execution of decree and questions regarding 
interest has also been omitted on the same principle and for similar reasons 
as will appear from the following Report of the Special Committee. 

“ The Committee have omitted sub-clauses (a) and (6) of sec. 244 of 
the existing Code; because they are strongly of opinion that questions regard- 
ing the amount of any mesne-profits or interest should be determined by 
the decree and not in execution." 

Sub-section (1) corresponds to clause (c) of section 244 with the sub- 
stitution of the words, '' all queetionB " for the words " any other guct- 
tiom " and with the omission of the words "or to the stay of execution 
thereof," both of which expressions occurred in the old section. The reason 
for the substitution and omission above referred to, is to enlarge the scope 
of the present section, in accordance with the observations of the Judicial 
Committee in Froaunna Coomar v. Kali Daa, 19 C, 683, p, 689. The words 
** stay of execution " which occurred in the old section, have been omitted 
as being unnecessary, as they will now come within the words " all quea~ 
tiona " at the commencement of the present section (aee 14 C. L. J. 489). 

Sub-section (2) is now. It has been added to give legislative sanction 
to the practice which was hitherto followed by the Courts under the Code of 
1882. It empowers the Court to treat an application under this section as 
a suit and vice veraa, subject to any objection as to limitation or jurisdic- 
tion, and to direct the payment of additional court fees where necessary. 
Bee the notea and caaea noted hereafter under the heading : — Bub-aection (2). 

In the face of this sub-section, the dismissal of a suit on the ground that 
the plaint ifi must have applied for executing a decree and not have sued to 
enforce specific performance of a contract is bad in law. The mere fact 
that the Court which decided the suit would have had no jurisdiction to 
determine the matter in execution is not a sound reason for not treating the 
suit as an application in execution; Lalcahi Manan Che tty v. ^fu^hiah 
Chatty, 18 M. L. T. 247. 

Sub-section (3) has been re-drafted for the reasons stated in the follow- 
ing Report of the Special Committee ; ** The Committee have re-drafted 

sub-clause (0) and made it compulsory on the Court to detern^e questions 
arising as to representatives of parties. In their opinion it is ineipe^ent 
that separate suits should be instituted for the decision of such questions. 
The delay and expense involved are often very great and result in the 
needless protraction of litigation." 
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An application by a purchaser to set aside a sale in execution of a 
decree or for compensation on the ground of deficiency in the area of the 
land sold, does not fall within the provisions of s. 244, C. P. Code, 1882 
(b. 47) inasmuch as the interest of the purchaser is adverse to the interest 
of the judgment-debtor . — Earn Narain v. Dwarlta Nath,. 4. C. W. N. 13: 
27 0. 264. 

Where the judgment-debtors apply for restitution of property purchased 
by the auction-purchaser at an execution sale on the ground that the 
decree-holders had sold certain property not covered by the decree. Held 
that the application was not maintainable under s. 47; Munna Lai v. The 
Collector of Shahjahanpur, 45 A. 96; 74 I. C. 995. 

When an order absolute for sale of mortgaged property has been made, 
any question that arises as to that order absolute for sale is not a question 
relating to the execution of the decree within the meaning of s. 254, C. P. 
Code, 1882 (s. 47). — Ahihimnia Bibee v. Boop Loll, 25 C. 133. (21 C. 818; 

22 C. 924 and 931; and 16 A. 23, followed). See also Tara Pado v. Kamini 
Datsi, 29 0. 644; Hatem Ali v. Abdul Ooffur, 8 C. W. N. 102; Pramatha 
Ghundra v. Khetra Mohan, 29 C. 651; and Gopi Narain v. Bansidhar, 
9 C. W. N. 577, P. C; 27 A. 325; 2 C. L. J. 173; 15 M. L. J. 191; 7 B. L. 
B. 42; 2 A. L. J. 336, (24 A. 179, reversed). But see Kedar Nath v. Lalji 
Sahai, 12 A. 61; Oudk Behari Lai v. Nageshar Lai, 13 A. 278; Malikar^ 
junadu v. Linga Murti 25 M. 244, F. B., and Bansidhar v. Gaya Prasad, 
24 A. 179. It would thus appear that there was a difference of opinion 
on this point between the several High Courts; but the above Privy Council 
case has settled the point; the rulings of the Calcutta High Court have 
been approved and 24 A. 179 has been reversed. 

Satisfaction by the mortgagor of in decree for sale on a prior mortgage 
with money borrowed on the security of a subsequent mortgage of the same 
property — Suit by subsequent mortgagee for sale not barred by b. 244, C. 
P. Code, 1882 (s. 47).— Ttt/oil Fatima v. Bitala, 27 A. 400 (24 A. 179, 

- distinguished). 

S. 244, C P. Code, 1882 (s. 47) does not apply to a suit brought by 
one of two joint judgment-debtors who has been compelled to satisfy the 
decree in full against the other judgment-debtor for contribution ^ the 
liability being one which could not have been decided in execution of 
decree . — Earn Saran v, Janki Panda, 18 A. 106. 

The question whether the plaintiff had paid the purchase-money into 
Court within time under a conditional decree in a pre-emption suit, is not 
one relating to execution of the decree within the meaning of this section, 
but is one which should be decided in the suit itself . — Muhummad AU v. 
Bevi Din Eai, 4 A. 420. 

A dispute between judgment-debtors, does not relate to the execution, 
discharge or satisfaction of the decree and cannot be gone into by a Court 
oxccuting the decree. When certain property was sold in execution, and 
the purchaser applied under s. 318, C. P. Code, 1882 (Or, XXI, r. 95) that 
possession be made over to one of the judgment-debtors and the other 
judgment-debtor objected that the property was purchased with his money 
and not with the money of the other. Held, that the dispute did not relate 
to execution . — Kaslura Kumar v. Otja Prosad, 20 A. 207: 4 A. L. J. 47: 
A. W. N. (1907) 29. 
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before the property could be sold a second time; the decree-holder pur- 
chaser continued in possession. Held, that a suit by judgment-debtor for 
recovery of the property is not barred by this or by s. 144 of the Code, na 
after the close of the execution proceedings, the question was not one 
relating to execution, discharge of satisfaction of the decree; Girdhan Lai 
V. Khushaliram, 31 A. 364: 6 A. L J. 883. ' 

Orders In Execution Proceedings, Not Appealable. — No second 
appeal lies from an order setting aside a sale under s. 312, C. P. Code, 1882 
(Or. XXI, r. 92) although an allegation of fraud is made in the application 
for setting aside the sale,' when no attempt is made to substantiate the alle- 
gation. — Umalcanta Roy v. Dino Nath, 28 C. 4: 5 C. W. N. 124. See, 
however, Rajoni Kant v. Hosaainuddin, 4 C. W. N. 538; and Kohil Singh 

V. Edttl Singh, 31 0. 385. 

Where a decree-holder auction-purchaser applied for delivery of posses- 
sion of the properties purchased and obtained delivery of possession by 
order of Court notwithstanding objections by the j'udgment-debtor that the 
properties did not pass by the sale, the judgment- debtor preferred an 
appeal. Held, that no appeal lay; Haji Abdul Oani v. Raja Ram, 20 C. 

W. N. (F, B.): 1 Pat. L. J. 232. 

No second appeal lies from an order refusing to set aside an auction 
sale for irregularities; Babulal v. Chandra, 6 P, W. H. 1915: 38 P. L. R. 
1915; Manng Shwe Myat v. Maying Shwe Bin, 11 Bur, L. T. 26; Jagadiah 
Narain v. Mahamvddin, 46 I. G. 529. 

No second appeal lies from an order under Or. XXI, r. 89, C. P. Code; 
Baaiaddin v. Bindeahri, 36 I. C. 769. 

It is only when Or. XXI, r. 90 as well as s. 47 applies to the application 
to set aside an auction sale, that a second appeal is incompetent. But 
where s. 47 applies there is a second appeal from the order; Ananiha Rama 
V. Kovilamma, 30 M. B. J. 611 

An application for review of an order dismissing an execution case 
for non-payment of process-fees is not an application under s. 244, C. P. 
Code, 1882 {b. 47) but one for review, and no appeal lies therefrom. — 
Raja Padmanurtd Singh v. Doorga Perahad, 4 C, W. N. 39; Gout Chandra 
V. Janardan, 68 I. 0. 337. 

An order passed in a suit for partition, subsequently to the preliminary 
decree appointing a commission to mate the partition is not an order in 
execution, and is therefore not appealable under s. 47. — Jogodiahury v. 
Kailaaha Chandra, 24 C. 725, F. B. Bee also Srinivasa Mudali v. Rama- 
aami Muddali, 18 M. B. T. 145; 1915 M. W. N. 725 (28 127: 18 M. 

B. J. 23 folld.: 36 A. 350; 28 M. B, J. 471 diatd.) 

An order dismissing an application for execution for default of the 
decree-holder b not appealable; Gour Chandra v. Janardan, 4 Pat. B. 
T. 204. 

An order under s. 174, Bengal Tenancy Act (\TII of 1885), is not one 
under a. 244, C. P. Code, 18^ (s. 47) and therefore not appealable— 
Ktibori Mohun v. Sarodamoni, 1 C. W. N. 80. 

There is no appeal against an order under a. 47 determining the ques- 
tions between the parties to a suit os to the amount of mesne-profits 
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ecction. {See 31 A. 82 F, B,). Each of tlio above two conditions have 
been separdtely considered below under different headings and sub- 
headings. 

'‘Questions relating to the execution, discharge or satisfaction of 
the decree.”— The answer to the question whether an order in execution 
proceedings is within the scope of s 47 depends upon its nature and con- 
tents. If it decides a question relating to the execution, discharge or satis- 
faction of the decree and if the decision has been given between the parties 
to the suit or their representatives m, interest, the oraer falls within the scope 
of s. 47; Raghubar v Jadunandan, IG C. W N. 736: 15 C. L. J. 89; 
Joytara r PranUrishna, 13 C L J 257, Srmiwas v Kcaho Prosad, 38 C. 
754: 14 a L. J 489; Shasi Bhusan y Radha Nath, 20 C L. J. 433. The 
words " questions relating to the discharge or satisfaction of the decree ” 
must bo limited to the question of discharge or satisfaction arising in course 
of execution, or in connection therewith; Jogmaya v. Tachomoni, 24 C. 473. 
The questions contemplated by s. 47 relate to enforcement of the obligation 
created by the decree and must have reference to matters arising subsequent 
to the passing of the decree and not antecedent to it; Ariabudra v. 
Dorasami, 11 M. 413; Narain Singh v. Mt. Rameshawar, 6 C. W. N. 796, 
B. 47 contemplates that there must be some question m controversy and 
conflict in execution which has been brought to a final determination and 
conclusion, so as to bo binding upon the parties to the proceedings and 
which must relate in terms to the' " execution, discharge or satisfaction of' 
decree.” Hulas Rai v. PtXhi Singh, 0 A. 500. 

Questions within the Section. — ^The following questions relate to the 
“ execution, discharge or satisfaction of the decree " and as such have 
been held to be within the section : — 

Claim for excess land taken in execution of a decree; Biru Mahata v. 

8/iama Charan, 22 C. 483; Praiab v. Bcniram, 2 A. 61; Abdul Karim v. 

Istamunnissa, 38 A 339; Ganpatrao v. Anandrao, 44 B. 97. 

Question whether the property is liable to be sold in execution of a 
decree; Mungeshwar v. Jumoona, 16 C. 603; ond whether the property sold 
was liable to attachment in execution of the decree; Mohan Singh v. 
Panchanan, 53 C. 837 : A. I. R. 1927 Cal. 106 : 99 I. G. 180. 

Restitution of property taken in execution of a decree, when the decree 

is amended; Nilratan v. Ramraian, 5 C. W. N. 627. , 

Proceedings for delivery of possession of property purchased by the 
decree-holder; Sadashiv u. Narayana, 35 B. 452. 

A question whether assets held by Court can be rate ably distributed; 
Borab/i Coovarji v, Kala Raghunath, 36 B. 156. 

Restitution of property sold in execution when the sale is set aside; 
'Viraraghava v. Venkafa, 16 M. 287; DauJai Singh v. Jugal Kithore, 22 A. 
108. 


Question whether omission to son’e notice under Or. XXI, r. 22 has 
resulted in substantial injury to the o^vner of the property sold; Kumed v. 
Pratanna, 40 C. 5. 

Claim by legal representative of a decca'^cd judgment -deb tor for resti- 
tution of property taken in execution, on the ground that the judgment- 
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exocuUon, discharge or satisfaction of decree. — Jagarnath v. Kartich, 7 
0. L. J. 430. 

No appeal lies from an order granting n review and directing the 
Amendment of a sale-certificate by coiTCcting the boundaries of the land 
sold, ns the question raised is not one relating to execution, discharge, or 
satisfaction of the decree, which has already been executed.- — Bujha Roij 
V. Ram Kumar, 26 C. 529: 3 C. W. N. 374. See also Mammod v. Loche, 
20 U. 487. 

An order refusing to amend a sale-certificate is not appealable either 
under s. 244 or under s. 588, G. P. Code, 1882 (s, 47 and s. 104; Or. XLIII, 
r. 1). — Suddo Ktinwar v. Bansi Dhar, 28 A. 476. 

An application to stay execution of, and to set aside a decree passed 
with the consent of the guardian of a minor defendant, for want of sanction 
of the Court under s. 462, C. P. Code, 1882 (Or. XXXII, r. 7) was rejected. 
Held, that no appeal lay against the order of rejection, as it is not a 
question relating to execution of the decree — Arvnachallam v. Mnnigappa, 
12 M. 503. 

No appeal will lie from an order under s. 295, C. P. Code, 188 (s. 73) 
dismissing, on the ground that the decree was barred by limitation, a decree- 
holder’s application to share in the assets realized under another decree 
against the same judgment-debtor. Such an order cannot be regarded as a 
decree under ss. 2 and 244, C. P. Code, 1882 (ss. 2 and 47). — Kashi Ram 

V. J\/oni Ram, 14 A, 210. Referred to in Ram Chandra v. Hamiran, 6 
C. 1«. J. 437 : 11 C. AV. N. 483. See, however,' 36 B. 156: 13 Bom. Ii. R. 
1189. Distinguished in Balmer Latvrie A Go, v. Jadunath, 42 C. 1: 19 C. 

W. N. 1202 on the ground that an order under s. 73 of the Code between 
tjvo rival decree-holders, which does not affect or interest the judgment- 
debtor is an order in execution proceeding but is not a decree, as all the 
conditions enumerated in s. 47 are not present, and consequently not ap- 
peable; see also Jagadish Chandra v. Kripanath, 36 C. 180 where it has 
been held that on order under s. 73 ns between parties who are not the 
same ns in the decree, in execution of which the assets were realized is 
not a decree and no appeal lies against the order. 

An objection by the reversioner in execution to the attachment on the 
ground that the decree is not binding on his reversionerj' riglit is not triable 
under s. 244, C. P. Code, 1682 (s. 47) and any adjudication tbereon is not 
appealable. — Tailapragada v. BoorugapalU, SO M. 402 : 17 M. L. J. 
283. 

An order refusing to discharge a surety under s. 336, C. P. Code, 1882 
(b. 55) for an insolvent judgment-debtor filing lus petition, where the surety 
was entitled to bis discharge, , is not an appealable order. — Baima Mai v. 
Jamma Das, 15 A. 183.' ’ 

An order of a Court fixing a valuation of the judgment-debtors' property 
under Or, XXI, r. 66 is not a decree and therefore not appealable; 
Dcol>i’noadaa v. Raja Dha^c«lm‘ar Prasad, 2 Pat. L. J. 18. 

No appeal lies against an order settling the terms of a sale proclama- 
tion under Or. XXI, r. 66, C. P. Code; Gmdlianlal v. Altaf Alt, 40 I. 
C. 504. 

No second appeal lies from nn order setting aside a sale under s. 294, 
C. P. Code, 1882 (Or. XXI, r. 72) notwithstanding that s. 244, C. P. Code, 
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of n doconsoci party was in fact tho propcrtj of such decoasod party and not 
tho 80 |>aroto property of tliu represoututivoj iicni JVtmnf t>. Lnfc/nm 
Kunu’or, 21 A. 823. 

Tho question nhothur thu subjcul'inatter of Iho petition was un adjust* 
inent of tho decree witJiiu tJie ineiining Or. XX J, r, 2; lirutapa v. Com* 
merciaf Bank, 23 M. 377 ; or wliotlior an adjustment of decree out of Court 
IS fraudulent; Mahonnncil Kattin e. h’liAta ilcwum, 41 A. 443: 17 A. li. J. 
077 : 60 I. C. 05. 

A question roguixliu^ tlm ap]>oititniuut or luinoval of a ruuutver appoint* 
ed by a docruo in an admmistration Biiit; Mith[bm v. Lvnji Nowroji, 6 li. 64. 

Tho question whether a person in n hose favour a n ill has been uxooutod 
le entitled to oxooute a doureu obtained by thu testator as hts legal re]>ruBun* 
tativo; If/taeaai Shankar v. Narain Shankar, 23 II. 630. 

Thu question as lo the amount of security to be given by a defendant 
against whom a decree has been passed, ^Yhon a stay ot execution is granted 
ponding appeal; iBhivargat v, Ohudasatna, 12 li, 30. Sea also Dagdu v. 
Chandra iihan, 24 13. 314. 

Tho question whothor execution is barred by tho law of limitation; 
Nejabat Ali v. Shaikh Moha, 11 13. L. it. 42; h'urnecr h'irdar u. Assee* 
inooddetn, 23 W. 11. 257. 

A claim preferred b) the legal rujnesentulive of a defeudaul should ho 
properly investigated under thu soution; Subramania v. ManiKa, 2 1, G, 432. 

An agreement that the deeroe*lioldor would uul lako possession fur two 
years after conlirmatiou of sale comes within the purview of this suction; 
tiari V. ilfonmohan, 18 C. \V. X. 27. 

Orders in Execution Proocodings, Appoatnblo. — In deciding whether an 
appeal is competent, the substance of the order must bo looked at, and the 
provision of the law quoted by the Court passing the order is not decisive; 
Mangagga v. iJriraiaidit, 21 M L J 477: 13 M. li. T. 347 10 1. C. 448. 

An order refusing to execute u decree is u decieu with thu iiieutiiiig of 
s. 47 C. 1’. Code aud an upjieui lies from such order, lU iiur. L. T. 160: 
80 1. C. lU. An order of the Court finally negativing tliu tight of the 
decrce*holdor to proceed .against ttie land of the judgment.dcbtor is 
appealable; £ardanit Datar Kuar v. liamrallan, 2 Lali, L. J. 308. 

An order dismissing an application under s. 258, C. P. Code, 1882 (Or. 
XXI, r. 2) that adjustment of a doerou bo recorded as certified, falls within 
tho words “ any other question relating to satisfaction " of s. 244, 0. 1*. 
Code, 1882 (s. 47) and is therefore appealable . — Lingagya v. Naraiimha, 
14 M. 00. See also Jarnna Pranad v. Mathura Praiad, 10 A. 120; C/uru* 
vagya e. 3'udat/appu, 18 M. 20 and Itania Kamletturi v. Buhhan Singh, 
7 C. W. N. 172. 

An order refusing application for appointment of commissioner to eiloci 
division of property by motes and bounds in a jiartition suit is appealable as 
decree . — Latchmanan v. ifanianad/tan, 28 M. 127. 

An order under scctiuu 87 of Act IV of 1882, extending tho time for 
the payment of tho mortgugo-inoney by a mortgagor, is a decree within tho 
meaning of ss. 2 and 214, 0. P. Code, 1882 (ss. 2 and 47), and an appeal 
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No appeal lies against an order under Or. XXI, r. 06 (4); N. G. 
Chatlcrji V. n, M. K, Ghetty, 10 Bur. L, T. 115. 

An order settling the terms of a sale proclamation and directing its 
issue is not appealable; Joyce Chandra v. Hcmendra, 85 C. L, J, 170. 

An order directing delivery of possession by the judgment-debtor to the 
auction-purchaser after confirmation of the sale, is not an order relating to 
the execution, discharge or satisfaction of the decree, and is not appealable; 
5asi Bhusan v. Radhanaih, 19 C. W. N. 835: 20 C. L. J. 433: 25 L C. 
267; Aduram v. Nahulesicar, 29 C. L. J. 48: 49 I, 0. 137. 

Questions arising both Before and After Completion of Execution Come 
under this Section. — ^The expression “ questions arising ” not only means 
and includes questions which arise in the course of the execution proceed- 
ings, but also questions uhich arise between the parties after the com- 
pletion of the execution proceedings and the satisfaction of the decree. In 
other words, this section applies as well to a dispute arising between the 
parties after the decree has been executed, as it does to a dispute arising, 
between them previous to execution. See Imatl v. Jagan Lai, 17 A. 478: 
15 A. W. N. 109; see also Dhan Kiimcar v. Mahtab, 22 A. 79 P. B. where 
the application of the judgment-debtor to recover the excess amount realized 
by the decree-holder was entertained under this section, after satisfaction of 
tho decree. See also Collector of Jaunpar v. Bithal Das, 24 A. 291. 
Similar view was also taken in Nilratan v. Bam Rattan, 5 C. W- N. 027 
where it has been held that even after the finnh disposal of an execution 
case on tho ground of all satisfaction, on application for refund of excess 
money made by mistake of calculation, is entertainablo under this section. 
This case was followed in 2 O. C. lOG, p. 107. But in the following 
oases ^a different view was taken. In Fahaniddhi Mahomed v. The 
Official Trustee, 10 C. 538, it has been held that tho words, " tho following 
questions shall be determined by order of the Court executing 
tho decree,” must be interpreted to mean the Court executing the 
decree at the time nlien the application is made, and do not include 
tho Court which has executed tho decree, and has therefore, become 
functus officio. This case was followed in 101 P. L. 11. (1901): 63 P. II. 
(1901). See also 113 P. L. R. (1034); 45 P. R. 1904. See also Oirdhari 
Lai V. Khusali Ram, 31 A. 864 : 6 A. L. J. 883; Nizam Din v. Bfia^ofram, 
60 I. C. 516. 

An application to sot aside a sale for fraud is maintainable under this' 
section, even after the confirmation of the sale; but an application under 
Or. XXI, r. 00 should ordinarily bo made before its confinnation; Golam 
Ahmad v. Judhisfer, 30 G. 42: 7 C, W. N. 305. Followed in HanViar v. 
i?arria Pander, 33 B. 693: 11 Bom. L, R. 1113: see also Pita v. Chuni LaL 
31 B. 207. 

Detenninatlon of Questions, where, by Mistake or Misrepresentation, 
Smaller Sums are Realized In Full Satisfaction. — Where on the represen- 
tation of both the parlies, an execution case was di>»pose(l of on full satis- 
faction. Held, that an application to allow the execution proceedings to bo 
rc-opened was maintainable under s, 244, C. P. Code, 1882 (s. 47), on the 
ground that the decree-holder hod acted under a mistake or ini<5rcpre«5enta- 
tion in c.ilculating the amount due under tho decree. — Nilratan v 
Ram Rulfcni, 5 C. W. X. 027. See also Paranjpe v. Kannade, 0 B. 148. 
But seo Fa^uruddui Mahomed v. The Official Truster of Bengal 10 
C. 533 . 
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An order by which Bocurity offered by tho dccrco-holdcr for getting deli- 
very of possession of the proi>erty fomiing the subject mutter of tho decree 
is accepted and tho delivery of posbcssiuu is directed to bo made to tho 
decree-holder is appealable in ns much ns tho order directing delivery of pos- 
session is a final order and not nn interlocutory or intermediate one; Rudra 
Narayan v. Naba A'uninr, 22 C. W. N. 057. 

An order requiring n surety for n receiver to piiy up money duo under 
s. 145, C. Code cun bo executed nguinst the surety und an appeal lies 
from such an order under s. 47; Mmintj Po Thcin v. Ma ll’amo, 15 Bur. L. 
T. 91. 

Held that a Collector oppljing, on behalf of Government, under s. 411, 
C. P. Code, 1882 (Or. XXXIIl, r. 10) for recovery of Court-fcos by attach- 
ment of n sum of money payable under a decree to a plaintiff suing in 
foTtna pauperis, might bo deemed to have been a party to the suit in which 
the decree was passed within the meaning of s. 244, C. P. Code, 1882 
(b. 47) and that an appeal would therefore ho from an order granting such 
appheation. — Janl'i v. Collector of Allahabad, 9 A. G4.' But see Collector 
of Rainagiri v. Janardan, 6 B. 690; and Collector of Trichinopohj v. Sitifl- 
rama Krtshna, 23 M. 73. 

A judgment-debtor applied under s. 28-1, C. P. Code, 1882 (Or. XXI, 
r. G4) that certain property ottached m execution of a decree against him 
should be sold in successive shares, but the Court refused the application. 
Held that the question between the parties was relating to execution of a 
decree, and therefore the order was appealable. — Chaudhari' Sital Pershad 
V. Jhumah Stngh, 4 C- L. B. 27. See also, Santt Pillat v. Krishnasami, 21 
M. 417. 

The Privy Council after discharging the decrees of the two appellate 
Courts directed the original Court to frame rules for carrying out a scheme 
of management. Held that the District Court m framing the rules acted 
in execution of tho decrees and his order was therefore appealable; Prayaga 
Das v. Ttrumala, 31 M. 406 (17 M. 334 approued). 

An order for arrest and detention made in execution of a decree is an 
order made imder s. 47 of the Code, and being an order for the execution 
of tho decree appealable; /lrde«htJ7i From;i v. Kalyan Das, 32 A. 3: 6 A. 
L. J. 912 : Mehr Chand v. Ram Lai, 73 I. C. 766. An order of the execut- 
ing Court refusing to arrest tho judgment-debtor in execution of a decree is 
an order under s. 47 and therefore appealable; Lala Das v*. Mina Mai, 4 
Lah. L. J. 266: A. I. R. 1922 Lab. 259; Rajhami v. Karam Elahi, 23 
P. L. R. 1920: 53 I. C. 68. 

An order for attachment and sale of property in execution of a decree 
is an order “ of the same nature ” with an order made in tho course of a 
suit for attachment of the debtor’s property, and is, therefore, appealable 
under this section . — Pololcdhari Rai v. Radha Pershad, 8 C. 28, P. C. 
{reverting 5 C. 50; 4 C. L. R. 342). 

An order refusing to allow the legal representative of a deceased decree- 
holder to take out execution until certificate under the Succesion Certificate 
Act has been obtained, is an order falling under this section, and is there- 
fore appealable. — Half Lall v. Ilardeo, 5 A 212. 

A decision as to whether a properly standing m the name of the legal 
representative of a deceased judgment -debtor, and attached in execution of 
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By a decree upon a compromise, the plaintiff obtained a greater quan- 
tity of land than claimed. In execution the defendant objected that the 
plaintiff cannot get a greater quantity than originally claimed by him, and 
the Coinrt allowed the objection. ' The plaitiff then sued for possession of 
the larger amount of land mentioned in the compromise. Held, that the 
suit was not maintainable, and that the matter might propeily be deter- 
mined in execution proceedings. — MohibuUah v. hnavti, 9 A. 229. 

Determination of Questions as to Transferability of Ocoupanoy- 
holding. — ^When on application is made to execute a decree for money by 
he attachment and sale of an occupancy holding, the judgment-debtor is 
entitled, under this section to raise the question as to whether the holding 
is saleable according to custom or usage, and to have that question deter- 
mined by the Court executing the decree. — Majed Hossen v. Raghtibccr, 27 
C. 187 : Go/tor Khalifa v. Kasimuddi, 27 C. 415 : 4 C. W. N. 557. Sec also 
Durga Charan v. Kali Prasanna, 26 C. 727 : 3 C. W. N. 586; Umed v. 
Jas liam, 29 A. 612; Bhiravi Ali v. Gopi Kant, 24 C. 355; Basti Ram v. 
Fattu, 8 A. 146, and Pcanj Mohun v. Jotc Kumar, 11 C. W. N. 83; Sadcic 
Sardar v. Kali Prasanna, 7 I. C, 48. This section is not a bar to an ad- 
judication of a question raised by a party not seeking such adjudication as 
plaintiff, hut resisting the plaintiff’s claim as a defendant. — Bhiram AH v. 
Gopi Kant, 24 C. 355: 1 C. W. N. 396. Sec also Nilhamal v. Jahnabi, 
26 C. 946 and Durga Charan v. iforaniaf Khan, 7 G. W. N. 607; Ghandro' 
moni V. Hahjennessa, 9 C. L. J. 464; Thathu v. Kondu, 32 M. 242. 

If the judgment-debtors were aware of the order for sale and did not 
object to it they would be precluded from questioning the propriety of the 
order and consequently of the sale that took place under that order. — • 
Sheikh Murttllah v. Sheikh Burullah, 9 C. W. N. 972 (26 C .727 : 3 C. 
W. N. 686 folld., and 24 C, 355 distd.). Keferred to in Dtvarka Nath 
V. Tarini Sankar, 34 C. 109: 11 C. W. N. 513: 5 C. L. J. 294; Sri Krishna 
V. i?om 5a ran, 1 Pat L. T. 267. 

Question of transferability of an occupancy holding does not arise 
between third parties; Samiruddin v. Benga, 18 C. W. N. 630. 

** Separate suit will not He." — The expression “ not by a separate 
suit ’’ means that a separate and independent suit is barred and the ques- 
tions comes within the purview of this section and is to he determined 
under this section. The parties are therefore debarred from bringing a 
separate suit and must seek relief by an application under this section. AH 
that this section enacts is that certain questions therein specified shall bo 
determined by the order of the Court executing the decree and not by a 
separate suit; the section bars a suit brought for determination of certain 
questions, but does no^bnr the trial of any issue involved in those questions, 
if the issue is raised *nt the instance of the defendant in a suit brought 
against him; Venkataramanachariar v. Meenakshmindaramaiycr, 19 M. L. 
J. 1 : 4 M. T. 285 : 1 L C. 193 (24 C. 355 and 26 C. 946 folld.). Munshi 
China Damlusi v. Pedda, 41 SI. L. J. 261. See Thathu v. 

Kondu, 32 M. 242: 5 M.^ L. T. 248.^ A defendant in a suit is debarred 
by this section from raising a point in defence of his title even though 
ho could have raised it, hut did not raise it in the former execution proceed- 
ings to which ho was a party; Chandramoui v. Halijennessa, 9 C. Ii. J. 

A suit for a declaration that n decree has been fully satisfied and is 
incapablo of execution is burred under s. 47; Ram Labhaya v. Firm of 
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under s. 47 and there is an appeal and a second appeal against a decision 
relating thereto; Thehkedath Neelu v. &’u6ra»«anta Moofhan, (1919) M. W. 
N. 897. 


An order refusing an application under section 173, Bengal Tenancy 
Act (VIII of 1885), comes properly under s. 244, 0. P. Code, 1882 (s. 47) 
and is therefore apealable , — Chand Moni v. Sanfo Mom, 1 C. W., N. 534. 

An application to deposit landlord’s fee as prescribed by the B. T. Act 
(VIII of 1885) and for coutlriimtiou of the sale and the gruntiug of the sale 
certificate, may be regarded as one under s- 244 (c) of the C. P. Code, 1882 
(b. 47) and as such, an appeal and second appeal he from an order passed 
hereupon.— Krishna Chandra v. Chandra, 6 C. W, N. 190. 

An objection by the judgment -deb tor to the invalidity of a sale for non- 
payment of the landlord’s fee under s. 13 of the B. T. Act (VIII of 1885), 
comes under this section, and a second appeal lies from an order passed 
allowing the obj’ection . — Mohim Chandra v. Bam Lochan, 7 C. W. N. 691. 

An order refusing to accept a deposit tendered under s. 310-A of the 
C. P. Code, 1882, (Or. XXI, r. 89) is an order falling within s. 244, 0. P. 
Code, 1882 (s. 47) and is appealable . — Imtiazi Begam v. Dhuman Begam, 
29 A. 275 : 4 A. L. J. 135 : A. W. N. (1907), 135 (19 A. 140, not followed). 

The question whether the purchaser of a portion of an occupancy 
holding is entitled to come under s. 310A of the C. P. Code, 1882 (Or. XXI, 
r. 89) to make a deposit and to have a sale set aside is one that comes under 
B. 244, C. P. Code, 1882 (s. 47,) and an appeal and second appeal will lie in 
that case . — Omar Ali v. Baairuddjn, 7 C. L. J. 282, An order of the 
Court extending time for payment of the decretal amount dunng the pen- 
dency of an application by the judgment-debtor to set aside a sale under 
Or. XXI, r. 90 is appealable; Shashi Bhusan v. Charuahila, 36 I. 0. 809. 

Where in execution of decree obtained against a firm, an order was 
made under Or. XXI, r. 22 directing execution against a partner under Or. 
XXI, r. 50 (c ) — Held that the order was not interlocutory but a final one 
and essentially a decree as it determines a question relating to the rights 
and liabilities of the parties with reference to the relief granted by the 
decree; such order falls under s. 47 and is therefore appealable.Batshnab 
Gharan v. Bank of Bengal, 19 C. L. J. 681; Mohim Chandra v. Mohendra 
Kvmar, 57 I. C. 905. 

An appeal and second appeal he from an order passed under s. 310-A of 
the C. P. Code, 1882 (Or. XXI, r. 89) refusing to set aside a sale, where the 
dispute relates to the execution, discharge or satisfaction of a decree, and 
thus comes withm section 244 (c), C. P. Code, 1882 (s. 47 ). — Muraltdhar v. 
Anandrao, 25 B. 418. — Sec also Baghubar Dyal v. Jadu Nandan, 15 C. 
li. J. 89. An appeal lies from an order under s 310-A of the C P Code. 
1882 (Or. XXI, r, 89) where the case falls under s. 244, C. P. Code, 1882 
(8. 47)— Pifa V. Chum Lai, 81 B. 107: 9 Bom. L. R. 15 (25 B. 418, 
qualified). But see Siianath v. Han Krishna, 6 I. C. 573. 

An order under s 310-A, C P. Code, 1882 (Or XXI, r. 89) is one under 
B. 244 (c), C. P. Code, 1882 (s. 47) and therefore an appeal lies from that 
order at the instance of the decree -bolder who is also the auction-pur- 
chaser . — Phul Chond V. Hut Stngh Per shad, 28 C. 73. See also Ktipa 
Hath V. Rom Lahthi, 1 C. W. N. 703; Srinivasa Agyangar v. Ayyatkorai 
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, Where a person obtains a decree in a pre-emption suit for' possession 
on payment of the purchase money and pays the money but fails to obtain 
possession, he cannot maintain a fresh suit for possession on the basis of 
the decree; Ratnanand v. Jatrant, 18 A. L. J. 1001: 59 I. C. 632. ' 

Where a decree of Court awards a person possession of properties, 
his duty is to proceed under the 0. P. Code and if obstructed to proceed 
under the provision of Or. XXI, it. 97-100. A subsequent suit for declara- 
tion of title is barred by a. 47; Sovanji Jena v. Bhhna Roy, 7 Pat. 157. 

An auction purchaser whose application for possession under s. 311, 
C. P. Code, 1882 (Or. XXI, r, 95) was dismissed as time-barred, is pre- 
cluded by the provisiot * lit for possession of the 

property purchased by Vase, 8 A. L, J.' 234; 

A. W. X. (1906) 87. T Muhamed, 30 A. 72; 

Vagabhatta v. Nagappa, A I, R, 1923 Bom. 62, 

Where plaintiff obtained a decree for possession of saltpans in default 
of payment of proper compensation, such compensation may be determined 
in the execution proceedings and no separate suit should be brought for the 
purpose — Collector of Chinglepiit v. Sunaya Medaless, 29 M. 181. 

After confirmation of an execution sale, a notice was received that the 
judgment-debtor had been adjudicated insolvent and accordingly ah pro- 
ceedings were stayed. The purchaser then applied for a refund of his pur- 
chase money from the deci-ee-holder, and order was made for such refund. 
Tlie decree-holder then sued the purchaser and the original judgment-debtor 
to recover the amount refunded by him. Held that the suit was barred by 
s. 244. C. P. Code. 1882 (s. 47).— /Solano v. Ahmeida, 10 0. L. R. 573. 

Where iniinoveoble property has been given by the judgment-debtor as 
security for the due perfoimanca of the decree pursuant to an order of Court 
under Or. XLI, r. 5 (3; C. P. Code, the property can be realised by the 
decree-holder m execution and no separate suit is necessaiy or maintainable 
for such realisation, Swhramonia Chetiiar v. i?ajo Rajeswara, 41 M. 327: 
43 I. C. 187. 

Plaintiff obtained a decree for possession of tlie property in dispute in 
the suit. An appeal was filed by the defendant who remained m possession. 
The appeal was eventually dismissed and the plaintiff thereafter discovered 
that the defendants uhijo in possession oi the property pending the appeal 
committed waste by cutting trees. The plaintiff decree-holder thereupon 
applied in execution for ascertaining the damages alleged to have been 
committed by the respondents. Held that the question raised was one 
relating to the e.\ecution, discharge or satisfaction of the decree and that 
it must be detennined in execution and not by separate suit; Hari Slm’d- 
har V. Sahhomn, 25 Bom. L. R. 449. 73 I. 0. 443. 

In execution, certain property was sold in pursuance of an order under 
s. 244, 0. P. Code, 1882 («. 47) and purchased bv a third party w’ho sub- 
sequently obtained possession. That order nas subsequently set aside.' In 
a suit b^' the judgmout-debtor to recover possession of the property from 
the auction-purchaser by setting aside the sale. Held that the order direct- 
ing the sale had the force of a decree and that the plaintiff was not entitled 
to the relief sought. — ^Mtirari Singh v. Pray af^ Singh, 11 C. 302. 

No suit will lie for recovery’ of possession of jnoperty at the instaiico of 
a Irunsfercc from the judgmeut-debtor during the pendency of thp qxocu* 
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80 C. 617. ^Dissented from in Achi v. Suhrahmania, 27 M. 259, 

F. B. and in Deohi Nandan v. Banst Smgh, 14 C. L. J. 85: 16 C. W. N. 
124; Md. Eahasnr v. Tara Prasanna, 22 I. C. 648. 

The question whether the Court could sell the property attached sub- 
ject to the encumbrances existing on the property and notified in the sale 
proclamation is a question relating to the execution of the decree. There- 
fore an order of the Court allowing the judgment-debtor’s objection that 
property could not be sold subject to the encumbrances is appealable; 
TViHmm Maling Qrant v Suraj Mai, 1 Pat. L. II 63 • (1923) Pat. 76: 
72 I. C. 860. 

An order passed on an application by a judgment-debtor objecting to 
the sale of certain immoveable property in execution of a decree is, as 
between the parties to the suit an order under s. 47 and is appealable even 
though it also disposes of objections made by third parties to the delivery 
of possession; Murugesa Mudaly v. Bama Ooundan, 81 I. C. 102. 

Where the auction-purchaser is a benamidar for the judgment-debtor 
in an application to set aside a sale under s. 172, Bengal Tenancv Act, 
and B, 311, C. P. Code, 1882, (Or XXI, r. 90), a second appeal lies from 
the order made on the application, as the application is one under b. 244, 

C. P. Code, 1882 (s. 47). — Ohand Monee v Santo Monee, 24 C. 707. But 
see Bhiramoyee v. Anantaram, 46 I. C. 748. 

Certain property was sold at the instance of an attaching creditor under 
fl. 273, C. P. Code, 1882 (Or. XXI, r. 53). The judgment-debtor applied to 
Bet aside the sale on the ground that, after the publication of the sale pro- 
clamation one of the advertised lots was sub-divided into various lots for 
the purposes of the sale, and his application was refused. Held that the _ 
order was appealable under s. 311, C. P. Code, 1882 (Or. XXI, r. 90) though 
not under s. 244, C. P. Code, 1^2 (a. 47). — Sami Pillai v. Krishna Sami 
Chetti, 21 M. 417. 

It is not competent to the holder of a decree which has been attached 
to apply to enter up satisfaction of the decree even though notice of the 
attachment was not given to the judgment-debtor under Or. XXI, r. 53 (6). 
”” ■’ ’ - lade parties to the decree-holder's \ 

the question that arises between 
P. Code and an appeal lies there- 
(1918) M W. N. 874 : 48 I. C. 

109. 


An order dismissing objections to execution of decree for default is an 
order determining a question “ relating to the execution, discharge or satis- 
faction of the decree ” within the meaning of ss. 2 and 244, C. P. Code, 
1082 (ss. 2 and 47) and is therefore appealable. — Lai Naratn v. Mahomed 
Rafiuddin, 28 C. 81. (15 A. 859 and 2 C 115 and 827, distinguished). 

Questions between the execution-creditor and persons placed on the 
record as representatives of the deceased judgment-debtor are questions in 
execution of the decree, and the order refusing objections made by such 
representatives is appealable — ShanAnr Dat v. Harman, 17 A. 245. 

Where an application under Or. XXI, r 100 is fought out between 
persons who were parties to the suit or their representatives, the application 
falls under s. 47, C. P. C., the order thereon >8 a decree within s. 2 (2) and 
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Wlicro nn objection to n sale in oxeoution of a dccrco is allowed, flio 
decroo-lioldor if aggrieved thereby Ims his remedy by way of appeal and 
second appeal and if ho omits to appeal, the order of the executing court is 
final and binding upon the parties, s. 47 forbids the institution of a regular 
suit to avoid the eonsoquenoo of such an order; Parhhu Dayal v, Anandi 
Din. 17 A. L. J. 833. 

A claim by the judgment "debtor under a mortgage decree for tlio 
recovery of properties alleged to have been wrongfully delivoiud in oxeou- 
tion to the court auction-purchaser comes uithiu s. 47 oven though the 
purchaser was a stmnger to the moidgago suit. The remedy of the judg- 
ment-debtor is by an application under s. 47 and not by a suit; Jainulabdin 
V. Krishna Chettiar, 41 M. L. J. 120: 03 1. C. 200 (43 M. 107: 38 W. 
L. J. 82 r. B. cxpld.). 

The question whether the transferee of a deciee is entitled to execute, 
is one falling within this section and no separate suit will lie for a declara- 
tion of that right; VcnhataTatnani v. i-lNiinhatid/a, 28 I. C. 906. 

An objection by the judgment-debtor that bo is entitled to get credit for 
a larger amount than was allowed by the doci-ee-holdcr and from an earlier 
date and that the interest was erroneously claimed at a liigher rate should 
bo investigated under this section and not by a separate suit; Surendra 
Nath V. Matwiotha Nath, 0 I. 0. 382. 

Security bonds hypothecating immoveable properties ns security for 
the duo pcrfominnco of a decree can be enforced by execution without a 
separate suit for sale; iVaholalcshmt Bai v. Ghatidhtiri Badan Singh, 45 
A. G49: 21 A. L. J. 604. . . 

Separate Suit Will Lie.— As has already been said, a scpnrnfo- suit 
will lie if tlio question docs not relate to the " execution, dischaigo or 
satisfaction of tlio decree,” or if it does not arise between the parties to 
the suit or their representatives. 

If a judgment-debtor or bis representative objects to the execution of 
the decree on the ground that the decree is not valid, the question ns to the 
validity of the decree, not being a question relating to the “ execution, dis- 
charge or satisfaction ” of the decree cannot bo disputed in tiie execution 
proceedings under this section. Sucli a question can only be decided by a 
regular suit brought for the purpose . — Chmtaman v. C/iintanian, 22 B. 475; 
K'unirrctfa v. Sabapathy, 00 M. 20; Qomaihan v, A'omortdiir, 27 M. 118; 
K/icfropal v Shyama, 82 C. 205; LiVad^iiir v. Chaturbuj, 21 A. 277; 
Hira Lai v. Parmcsfior, 21 A. 350; Bonpasunti v. Thirupaii, 28 M. 20; 
Buslibr/iari v. 57i«I.ur Joynanda, 4 C. L. J. 475; B(i/<i Ham v. Chhadnmmi 
Lai, 48 A. 574 ; A. I. B. 1920 All. 475. So also a judgment -debtor's objec- 
tion to the execution on the ground that the decree was fraudulently 
obtained, must bo determined by a separate suit; Siidindro v. Budaa, 9 M, 
80; Olianiraia v. Lticluniairar, 23 C. 039. Similarly the objection raised by 
a reversioner lo the attachment of his reversionery interest on the gnnmd 
that the decrao obtained against the widow of the last male owner is not 
binding on him can only bo determined in a separate suit; Tallapragada v. 
Bporupiipiil/i, 80 M. 402. The same rule applies uliero the reversioners, 
as the legal n-presentatives of a Hindu widow, object to the execution of 
the decree obtained against Jut on the ground that the <lebt was ronfnictod 
without legal nceessitj ; Jaganiath v, S/u> Grafara, 31 A. 45: 5 A, L. J. 745; 
Kanifiltifcr v. Baliuuur 12 C, 453. 
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An appeal will lie to Iho District Judge from on order of an Assistont 
Collector, if such order, by the force of b. 2 amounts to n decree. — Kkarag 
Singh v. Pola Ham, 27 A. 81. 

Decision as to whether a declaratory decree is executable or not is o 
decree tmder this section and as such appealable.- — Lahahmi v. Worudeoi, 
37 M. 29: 21 M. L. J 1063- 10 M L. T. 437. 

An order dismissing an application by the decree-holder praying for the 
restoration to file of execution case which had shortly before on his own 
request been struct off the file as fully satisfied is appealable under s. 47; 
Ja^annafb v Jaladhar, 20 C. L J. 817. 

An order passed on an application made by Government under Or. 
XXXm, r. 12 for payment of Court -fees under r. 10 or r. 11 is an order 
under s, 47 and is therefore appealable; Secretary of State v. Narayan, 85 
B. 448: 18 Bom. L. R. 086. 

An order passed on review of a previous order in an execution proceed- 
ing is an order under this section and therefore appealable; Adhar Han- 
dal V. Keshab Chandra, 5 I. C. 483. 

An order dismissing an application of a judgment-debtor pleading 
exemption from arrest under s 135 of the C. B. Code, 1908, is an order 
under this section and is therefore appealable; Nay ana Naicken v. Syed 
Oolam. 20 hf. L J. 136: 8 M. D. T. 122. 

An appeal lies from an order in execution proceedings of a compromise 
decree passed in appeal from an order confirming the sale; Janah Prosad 
V. Net Ram, 22 I. C. 497. 

Questions Not Relating to Execution, Discharge or Satisfaction of the 
Decree. — ^Distribution of assets amongst several rival decree holders under 
8. 73 of the C. P Code is not a question relating to execution, discharge 
or satisfaction of the decree, and can only he raised by a separate suit. — 
Katumsahiba v. Hajee Badsha, 38 M 221; see Venkatarama v. Esumasa, 
20 M. L. J 330' 7 M. L T. 145: 5 I. C. 92; Somasundaram v Sundaresa, 
32 M. B. T. 165. 


An objection to the jurisdiction of the Court that tried the suit is not 
one of the questions arising between the parties to the suit and relating to 
execution, discharge or satisfaction of the decree within the meaning of o. 
47; Radha Krishna Aiyar v. Vinakaswamiar, A. I R. 1926 Mad. 128. 

Some of the representatives of a judgment-debtor objected to the sale 
of a house in execution of a decree hut the objections were dismissed for 
default. The decree was fully satisfied later on. Subsequently all the 
representatives of the judgment-debtor brought a suit for a declaration that 
the house belonged to them and was not liable to sale Held that s. 47 did 
not bar the suit; Nienm Din v Bhagat Ram, 60 T O. 516. 

The questions contemplated bv s. 244, C. P. Code, 1882 (s 47) are 
those which relate to the enforcement of the obligation created by decree. 
Tho obligation to pay the father’s debts out of the son's share of the ances- 
tral estate is not an obligation created by decree against the father.— 
driabtidra v. Dornaamt, 11 413; Lachmi Narain v. Kunji Lai, 16 A. 449; 

and Juga Lai v. Audh Behari, 7 C. W. N. 223; Ramayifa v. Venkataratnam, 
17 M. 122. But sec Umed Haihi Singh v. Oomain Bkaiji, 20 B. 885. 
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L. J. 475. A suit to set aside a decree and a sale thereunder' on the 
ground of fraud; Bhaijt v. Jhartila, 18 C. W. N. 1027 P. C. A suit to 
prove an ndjustincnt out of Court which cannot be taken cognizance of 
under Or. XXI, r. 2; Iswar v. Haris, 25 C. 718: 2 C. W. N. 247; Banuinal v. 
Ncwandmal, 83 I. C. 860: 16 S. L. 11. 207 F. B. A suit by an auction- 
purcljnscr, who is not a representative of the judgment-debtor, to set aside 
n sale; Balvant v. Uviabui, 45 B. 812; 23 Boin. L. B. 254. A suit for a 
docldration that a decree purchased in the name of the dofendaot, who 
had wrongfully taken out execution of the same in his own name, had been 
really purchased by the plaintiff for his own benefit and that the defendant 
was only his benainidar; Gour Mohan v. Dino Nath, 25 C. 49: 2 C. W. N. 
70. A suit by the execution-purchaser against the j'udgment-debtor for re- 
covery of possession; Qirija Kania v. Mohim, 23 C. L. J. 687. A suit by 
the decree-holder auction-purchaser against j'udgment-debtor and stranger 
to recover possession of the property purchased; Go 6 a Nathu v. Salcharam, 
44 B. 977 : 22 Bom. L. E. 1101, Har Govind v. Bhudar, 48 B. .550: 26 Bom. 
L. R.601 : A. I. R. 1924 Boin. 429. A suit by judgment-debtor to have an 
uncertified payment or adjustment out of Court recognized; KviubuUa v. 
Durga Charan, 13 I. C. 424; Parma v. Lchna, 53 I. C. 443. A suit for 
refund of purchase-money on cancellation of a sale for irregularity; Jotindra 
v. Mahomed Bash, 32 C. 882. A suit for money paid to a 
decree-holder out of Court and the payment of which, not being certified, 
could not bo recognized, and which the decree-holder had not returned, 
but 1 ^ ‘ • , . 'aking out execution of the decree a second 

time, through the Court; Shadi v. Qanga Sahai, 

3 A. i ^ A suit to recover damages for breach of a 

contract not to execute a decree, Hanmant v Siibbabhat, 23 B. 394. A 
suit for contribution for plaintiff’s share of the costs of execution; Gadichcrla 
v OadichcrJa, 21 M, 45. A suit for contribution by one of the judgment- 
debtors against the other; J?oui Saran v. Janhi, 18 A. 106. A suit for 
declaration that the sale is void; Balgaiida v. Mallappa, 44 B. 551 : 23 Bom. 
L. R. 769; 27 I. C. 249. A suit to recover from the decree-holders, the 
amount alleged to have been illegally realized; Mohan Lai v. Jagannath, 
85 A. 243. A suit by a judgment-debtor for a declaration that the decree 
obtained against him has been satisfied and should not bo executed; Btshxi 
Singh v. Ifnkindra Singh, 1 Lah. Cas. 79 I, C. 125. A suit to enforce a 
compromise decree containing extraneous matters, Arjun Kapali v. Asvini, 
78 I. C. 317. A suit by n decree-holder for declaration of the liability of 
the assets of the judgment -debtor to attachment and sale in execution; 
Bansidhar v. Sham Lall, 71 I. C. 1012: A. I. R. 1923 All. 292. A suit by 
n decree-holder against the executor to the estate of a deceased judgment- 
debtor for accounts on the footing of iMoLadministration; Soratnianf v. 
Bata, 85 C. 1100, A suit by a puisne mortgagee for recovery of money due 
on his mortgage; Brahmandam v. Allamannmi, 49 I. C. 466. A suit by 
mortgagee of a decree for the recovery of his mortgage amount from the 
amount realized in execution of the decree and kept in deposit in Court; 
TVnkatoronm v. Estimusa, 29 if, L. J. 330; 7 L. T, 143. A suit for a 
- declaration that the mortgage decree against a deceased person does not 
bind the property of his representative, tlie plaintiff; Kanai v. Shashi, C O. 
777; Goiirmnni v. Jagat, 17 C. 57; Beni Prasad v. Mnhhtesar, 21 A. 816; 
Bamrafda# v. Bi»mi7/ah, 19 A. 480. A suit by a transferor for recovery of 
possession of property from the transferee of the judgment-debtor; Hira v. 
Amar Singh, 2 I. C. 454. A suit by an auction-purchaser nho is not a re- 
presentative of the judgment-debtor to set aside a sale; Bafcant v. Umabai, 
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S. *17 lins no application where the dispute relates solely to the rights 
niter sc of the judgment ‘debt ora and the decree-holders has no interest in 
the decision; Anavarsada Khan Patti v. Misiri Khan Pant, 81 M. L. J. 44. 

A suit hy a judgment-dehtor as part purchaser of a decree for a declara- 
tion of his right of purchase, and for recoverj* of his share of money, is not 
barred by this section, ns the claim is not within the words “ relating to 
the execution of the decree ” in s. 244, C. P. Code, 1882 (s. 47). — Haro 
Goliind Das v /Batin' Daai, 15 C. 187 (11 B, C, referred to). 

Where a judgment-debtor applied to the executing Court, asking that 
the decree-holder should be ordered to demolish certain structures which 
he had erected beyond the limits prescribed by the decree, and obtained an 
order as prayed for. Heid that the question is not one relating to execution 
and cannot be determined in execution. — Debt Dass v. Ejaz Hussain, 
28 A. 72: 2 A. L. J. 749: A. W. N. (1905) 191. 

Questions that may arise after the sale are not questions relating* to the 
execution, discharge, or satisfaction of decree, within the meaning of s. 244, 
C. P. Code, 1682 (s. 47); but as soon as there has been a sale, the execution 
of the decree, so far as the decree-holder is concerned, is over, and the 
question whether the purchaser had purchased anything by the sale, is not a 
question as to the execution of the decree. — Ham Chhaibar Misra v. Bechu 
Bhagat, 7 A. 641. 

An objection by the reversioner, in execution, to the attachment on the 
ground that the decree is not binding on his reversionary right is not triable 
in execution under s, 244, C. P, Code, 1882 (s. 47). — Tallapragada v. 
Boorugapalli, 80 H. 402: 17 M. L. J. 288. 

The plaintiff obtained. a decree against the defendant for possession of 
certain shares in an estate. Before he took out execution, partition-proceed- 
ings took place, wdiereby the defendant’s interests in the estate was convert- 
ed into a smaller estate in lieu of his share of the whole estate. The plain- 
tiff then sued for a declaration that the defendant’s share in the entire 
estate had passed into a smaller estate, — Held, that the suit was 
not barred by s. 244, C. P. Code, 1882 (a. 47) as the required transfor- 
mation of the defendant’s interest could not be eScctcd in the execution 
proceedings. The question that arose, though between the parties to the 
former suit, could not be regarded as a question relating to the execution 
of the decree in the former suit. — Krishna Roy v. Jawahir Singh, 20 C. 
260. 


The decree in a partition suit directed that, in satisfaction of the plain- 
tin ’s decree, the defendant should pay to him a certain sum of money forth- 
with, and also a further sum of money upon the plaintiff's delivering to the 
defendant two vessels. After the decree, one of the vessels 'was lost in 
the sea, the plaintiff offered to pay its value (Rs- 1,000); but the defendant 
demanded a larger sum. The plaintiff thereupon applied to Court imdcr 
8, 244, C. P. Code, 1882 (s. 47) to fix its value. Held, that the decree 
having become incapable of execution by reason of events subsequent to 
decree, the question was not one arising in the course of execution. — Shaik 
Eisa V. Etsa Bin, 18 B. 495. 

A decree-holder purchaser obtained possession of the property; subse- 
quently the decree was set aside and another decree in a contested suit 
was passed, and thereupon the judgment-debtor paid the decretal amount 
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transferred for execution are questions arising between the parties to the 
suit, and relating to execution within meaning of s. 244, (s. 47) and os 
such appealable. — Ohazidin v. Fahir Bahsk, 7 A. 73 (8 C. 477, folld.). 
See also Krisfo ^foh^ny v. Bama Churn, 7 C. 733; 9 0. L. R. 344; Steel 
V. Ichamoyi, 13 C. Ill; and Musaji Abdulla v. Daviodar Das, 12 B. 279, 
Kyanhsrma v. Aparna CJinrnn, 62 I. C. 342; Pifz Holmes v. Waryam 
Singh, 75 I. C. 419. But in almost all the cases decided under the new 
Code it has been held that orders staying or refusing to stay execution are 
no longer to be considered as orders determining questions relating to the 
execution of a decree and no appeal lies from such orders; Rajendra 
Kishore v. Mathura, 25 C. W. N. 555 (20 C. L. J. 512 folld.) Janardan 
Trimbah, v. Martand Trimbah, 45 B- 241; 22 Bom. L. R. 1212; Rajendra 
V. Mathura, 55 I. C. 228; see Raw Chandra Kasturchand v. Balmahmid, 
29 B. 71 (12 B. 279 doubted), and Ram Prosad v. Anuhul Chandra, 20 C. 
L. J. 512; Sardar Khan v. Fateh Din, 68 I. C. 751. 

The existence and validity of an agreement to stay or not to enforce a 
decree ought to be determined under this section and not by a separate suit; 
Ruhmoni Animal v Khishnamachary, 9 M. L. T. 464: 8 I. C. 1071 (22 
B. 463 folld.). It was held in Chidambaram Chettiar v, Krishna Vathiyar, 
40 M. 233: 32 M. L. J. 13 (F. B.) that such an agreement can be given 
effect to in execution proceedings under s. 47 so as to operate ns a stay of 
execution of the decree. 

There is no appeal against an order by the appellate Court refusing to- 
stay execution under Or. XLI, r. 5 of the C. P, Code; Malamal Vital v. 
Kanalappara, 27 M. L. J. 171 : 25 I. C. 47. See also Raw Prosad 
V. Anuhul Chandra, 20 C. L. J. 512; Kanhaiyalal v. Ram Oopal, 68 
I. C. 49. 

Power of Executing Court to Construe Decree. — A decree must be 
executed as it stands and a Court of execution is confined within the four 
corfaers of the decree. But a decree like any other document is open to 
construction and it ought, if possible, to be construed so as to conform with 
the judgment. When there is a variance between the decree and the judg- 
ment, the remedy by construction is only appropriate if the language of the 
decree is ambiguous. But when the language of the decree 
is plain and there is no ambiguity, the proper remedy is by an 
application for amendment of the decree. The executing Court should not 
amend the decree under the guise of interpretation; Shoshi Kanta v. Sarat 
Chandra, 36 I. C. 500 (18 C. 103 P. C. ; 28 C. 853 P. C, ; 23 A. 181; 
21 C. 604; 22 W. R. 830 refd to). 

Whether Section 47 Restricts the Operation of Or. XXI, r. 2 relating 
to Payment or Adjustment of Decree out of Court. — ^Where a decree is 
satisfied by an agreement out of Court, and such satisfaction is not certified 
to the Court, a subsequent suV ‘ ' »hle if the 

object of the suit is to restrain , decree in 

contravention of the agreen- 0. 437, 

Followed in Deno Dnndhu v. Hart MoH, 31 C, 480; 8 C. W. N. 395 and 
in Laldas v. Kishordan, 22 B. 463, F. B. See also Harish Chandra v. 
Ja^abandliu, 12 C. W. N. 282 : 7 0. B. J. 581; Gadadhar v. Shyam Chum, 
12 C. W. N. 485; Ramayyar v. Rawayyar, 21 Jf, 850; Trimbakram 
Krishna v. Hart Laxman, 84 B. 575: 12 Bom. L, R. 680; Bibijan v. Sachi 
lietcah, 31 C. 803 : 8 C. W. N. 08-1; See also Palanmppa v. Somasun- 
daram, 7 Bom. B. R. 307; 28 I, C, 208. But in Isiear Chandra v. Hartsh 
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recovered by the plnintlff subsequeotly to the decree, and as to the amount 
payable on account of costs of the execution of tlint decree. — Datpathbhai 
V. 2 B. 553. 

An Older of Ihc executing Court ovcnuling tlie judgment-debtor’s ob- 
jection to the valuation put in by the decree-holder in the sale proclamation 
and refusing the judgment -debtor’s prayer for adjournment of the sale and 
issue of a fresh proclamation is not appealable; Pejotj Krishna v. Dhirendra, 
47 I. C. 512, 

An application under s. 09G, C. P. Code, 1882 (Or. XXVI, rr. 13, 14) 
for the appointment of a commission is not a matter which comes within 
the scope of e. 2‘I4, C. P. Code, 1882 (s. 47). No appeal lies from the order 
made on the application. — Mallayya v. Suhharayudu, 17 M. L. J. 
144. 

An order of a Judge confirming the report of the Commissioner for 
taking accounts, by which he refused to require the defendants to give 
inspection of certain books, is not an order within the contemplation of this 
Kection, and is therefore not appealable. — Kv^omji Burjorji v. Kessowii 
Naik, 8 B. 287. 

In execution of a decree against a firm, certain property was attached 
as property of the firm, to which one of the partners preferred a claim 
alleging that the property attached was his private property. The objection 
was disallowed. Held^ that the order was not one under s. 244, C. P. Code, 
1882 (8 47), but under s. 281, C. P. Code, 1882 (Or. XXI, r. 61) and there- 
fore not appealable. — Abdul Rahman v. Muhammad Yar, 4 A. 190; 
Gulam Kavvsha v. Bhnvaraha Iyengar, 38 I. C. 152; Qande Lai v. Manfee, 
47 I. C.. 904. 

An order directing accounts to be taken in an administration suit is not 
an order in the nature of a final decree nor one in execution of a decree, 
within the meaning of this section, and is therefore not appealable. — 
Sreenath Roy v. Radha Nath, 9 O. 773. 

No second appeal lies against an order allowing payment of the money 
directed by decree after the date fixed for such payment as such order 
does not fall under s. 47; Imamali v. Karim Buksh, 30 C, L. J. 32. 

Where the question is not between the plaintiff and the defendant nor 
between their representatives, but between the plaintiff and a person who 
claims to be the purchaser of plaintiff’s interest in the suit, it is not a ques- 
tion between the parties to the suit, but is a question between the plaintiff 
and a stranger, and an order refusing application for execution by such 
person is not appealable under ss. 2 and 244 C, P. Code, 1882 (ss, 2 and 
47).— Jfohobir Singh v. Ram Baghowan, 11 O, 150, 

Attachment of debts due to judment-debtor — Improper realization of 
such debts by third party in defiance of the Court’s order of attachment^- 
Application to compel third party to disgorge is not an application in exe- 
cution of the decree and no appeal therefore lies from the order; but it is 
an application to the Court to exercise its inherent power of punishing 
for contempt. — Godu Ram v. Suraj ^Mal, 27 A. 378 and 880; 2 A. L. J. 

10 and 18. * • ' 

No appeal lies against an order refusing to grant a certificate of sale to 
the dceree-holder (auction-purchaser), as the question is sot one relating to 
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1883 (8. 47) bars a separate suit in such a case; that section (s. 47) whilst 
it precludes a right of suit, does not enlarge the right of appeal which is 
limited strictly by s. 58S, C. P. Code, 1882 (s. 104, Or. XLIII, r. 1).— 
Bhagbui Lall v. Narhu Boy, 21 C. 789. See however, Mahlia v. Sri Ram, 
24 A. 108. 

No appeal lies from an order refusing to determine a dispute between 
two judgment-debtors, each of whom alleged that the auction -purchaser 
purchased the property with his money . — Kastura Kunwar v. Qya Proaad, 
29 A. 207: 4 A. li J. 47; A. W. N. (1907) 29. 

An order setting oside a sale under s. 173, ^ Bengal Tenancy Act, is not 
a “ decree ” nor does it fall within s. 47 and is therefoio hot' appealable. — 
Roghu Singh v. Misri Singh, 21 C. 826; Jadab v. Jou Oopal, 19 C. Xi. 
J. 81. 

An application by ,tbo ossignee of an auction-puerhaser to bo placed on 
the record cannot be dealt with under s. 244, C. P, Code, 1882 (s, 47) and 
no appeal or second appeal lies from an order refusing such application. — 
Srccnath Ghose v. Rama Nath, 3 C. W. N. 27G. > 

If the Court to which a decree is sent for execution, declines to go into 
the question as to whether the first Court had jurisdiction to pass tho 
decree, the order so passed is not an order under s. 47 and is therefore not 
appealable . — Bhagwantappa t. Vishicanath, 28 B. 378. 

When an application is .made by tho assignee of the decreo-lioldor 
purchaser for an order under s.'SlB, C. Code, 1882 (Or, XXI, r. 95) tho 
mere fact that the judgment-debtor put’ in an objection, does not mairo it 
an application under s. 47 so as to entitle the judgment-debtor to appeal 
against the order of the first Court or of the Court of first appeal. — Maho- 
med Mosraf V. Habit Mia, 6 C. L. J. 749. 

In execution of a rent -decree against certain talukdars, their other 
properties, hypothecated' ns security for the rent, were attached, whereupon 
A preferred a claim, alleging himself to 'be assignee for the talukdars, but 
his claim was disallowed. Held, that A could not bo considered a 
representative of the talukdars 'within the meaning of s. 244, C. P. Code," 
1882 (s. 47) and was, therefore, debarred from appealing from the order 
disallowing his objection . — Rashbehary v. Sumomoyce, 7 C. 403; 0 C. 
L. It. 79. , . ... 

Where a decree had been purchased benamt, ' and the party alleging 
himself to be the real purchaser had not been put upon the record as a 
party, and an application for execution made by him had been refused and 
there was a dispute as to who was the real purchaser — held, that the order 
refusing the application for execution was not appealable, as tho applicant 
was not a party" to the suit within the znenning of s. 244, C. P. Code, 1882 
(8. 47).— Sobha Bibec v. Sahhawat ilhV 3 G. 371; 1 C. L. II. 331. (2 C. 827, 
P. C. folld). 

No second appeal lies against an order in execution of a decree in a 
suit, valued at less than Ks. 600 of the nature cognizable by Small Cause 
Court; IFarcsh .Ifuashi v, Apfabaddia, 10 I. C. 412. 

An onler refusing a decree-holder to. withdraw the bid which he had 
liiinseU made and upon which the liammer had fallen does not ndjudicato 
any rights. It is not a decree and no second appeal lies; Ra^endra v. 
TJpendra, 21 C. L. J. 174: 19 C. W. N. 033. 
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five years rent-free, executed his decree against the judgment-debtor, who 
then brought the present suit for a declaration that the deciee was satis- 
fied, and for damages against the decree-holder. Held, that such a suit 
would He. — Paramanand v. Khepoo, 10 C. 854. See also x. Sfillw- 

ram, C M. 41: SUaram v. Mahipal, 3 A. 533; Tegh Swgh v. Amin Chnnd. 
5 A. 269 and 289: ^fallama v. Venkappa, 8 ^1. 277; and Ishan Ghun^ 
der V. Indro Narain, 9 C. 788: 12 C. L. R. 891; Jaman Earn v. Ki$hen 
Ram. 234 P. L. E. 1914: 42 P. R. 1914. 

A suit for a declaration that a particular decree has been satisfied 
end cannot be executed is barred by s. 47. The proper remedy is by a 
suit for damages. — Palaniappa v, Somasundarnm, 7 L. R. R. 367: 28 
I. C. 468. See also Paramaiiand v. Khepoo, 10 C. 854. 

Mode of Enforcing Contracts Superseding Decrees. — ^The parties to a 
decree presented a petition to the Court executing the decree, stating that 
they agreed that the decretal amount was to be paid by instalments, and 
that upon default, the whole amount due should be realized by execution 
of the decree. Held, that, upon default being made, the decree-holder's 
remedy was by execution, and not by a suit to enforce the terms of the 
agreement. — C/innipnf Rai v. Pitatnhar Das, 6 A. 16. Followed in Mvlcvnd 
Ram, 6 A. 228 (3 A. 78, distd.; 4 A. 240 foUd.). 

A decree for partition having been compromised by an agreement, 
and communicated to the Court which passed the decree — held, that the 
effect of the decree was extinguished by the agreement, which could 
only be enforced by a fresh suit, and not by an application for execu- 
tion of the former decree — Hart Raghimath v Kiehnaji 10 R. 

640. 

Parties to the Suit In which the Decree was Passed. — The expression 
** parties to the suit ” no doubt imports “ between parties opposed to each 
other in the suit ” but does not necessarily mean between parties who are 
plaintiff and defendant respectively in the suit. In partition suits parties 
who are co-defendants are often arrayed against each other; 8 . Afan< 7 avMa 
V. 8 . Sriramulu, 24 M. L. J. 477: 18 M. L. T. 847: 19 I. C. 448; Hvit'ean 
Ammal v. Jstnail, 28 M. L. J. 642; Bvdaraju Hanttmanfha v. Allamneni, 70 
I. C. 829. 

The section is not limited in its application to questions arising only 
between parties who are opposed to each other in the suit; Vedavyaea 
Aiyar V. The Madura Hindu Lahha Htdhi Co., Ld., 18 L. W. 311: 45 M. 
Ii. J. 478. 

“ Party ” means a person who is duly represented. A minor repre- 
sented by a married women or person with adverse interest, is not a partv 
within the meaning of this section; Raahedunnissa v. Md. lamail Khan 
13 C. W. N. 482 P. C, : 10 C. L. J. 318; 6 A. L. J. 822: 31 A. .572: 11 B 
L. R. 1225: 6 M. L. T. 279. See also Matadin v. Oayadin, 81 A. 599: 
C A. L. J. 799; Alam Din v. Allah Dad, 07 I. C. 547. 

The auction-purchaser being also decree-holder is a party to the suit 
within the raeaing of s. 244, 0. P. Code, 1882 (a. 47). — Jagamaih r. 
Karliclc, 7 C. L. J. 436; Lachuaa Motilal v. Maheralal, 44 I. 0. 663; 
Sadasiv v. Narayan, 35 B. 452- 

Section 244, C. P. Code, 1882 (s. 47) alludes to parties to the decree or 
their representatives, but it is not on that account open to a plaintiff to 



Sec. A1 . 1 


QU£:STl0Ms AhiSiNfi IN EXECUTION 


359 


Alteration of decree after execution, — Decretal amount reduced by 
alteration — Subsequent application by the judgment-debtor for refund of 
the excess amount realised by the decree-holder. Held, that the applica- 
tion falls under s 244, C. P Code, 1882 (s. 47) and the period of limita- 
tion for such an application is that prescribed by art. 178 of the Limita- 
tion Act and begins to run from the date of the amendment of the decree — 
Harnam Chunder v. Muhammad Yar Khan, 27 A. 458 • A W N. (1906), 
63. 

Determination of Questions regarding Excess Lands Wrongfully Taken 
in Execution. — No separate suit will lie for the recovery of lands taken by 
the decree-holder in excess of the terms of his deciee, if the decree-holder 
has been put m possession of such lands by the officer of the Court exe- 
cuting the decree But where the suit has been instituted in the Court 
which has jurisdiction to execute the decree, the plaint may be regarded 
as an application for determining the question in the execution proceed- 
ings. — Biru Mahata v. Shyama Chtim, 22 C. 483; Jogendro Narain v. 
Surnomoyee, 12 B. L E. 203 (note); 14 W. R. 39 But in such cases 
it should be distinctly found how the dispossession occurred, whether 
through the Court or by act of the defendant himself. In the latter 
case a separate suit will lie. — Muddori Mohun v. Kanyee Dasa, 12 B. L. 
R. 201, ShuTut Soonduree v. Puresh Noram, 12 W. R. 85: 12 B. L. 
R. 207 (note). Sec also Appa Rao vl yenkafaramo«ai/amma,'23 M, 55 

If a decree- holder in a foreclosure suit,' takes possession of a greoter 
area of land than what is actually decreed, the judgment-debtor cannot 
bring a regular suit to recover possession of that land, his only 'remedy is 
by an application under s. 244, G.' P. Code, 1882 ’(s. 47). — Arjun Singh 
V. Machchal Singh, 3 A L. J. 601. See also Rajaram v. Itraj Kunwar, 
17 O. C 94 : 24 I. C. 137. 

Where by mistake of the parties, certain property not included in the 
mortgage-bond was included in the plaint, and also wrongly included in the 
decree passed in the suit. Held, that the defendant ^vas not concluded by 
6 244, C. P. Code, 1882 (s. 47) from subsequently suing to recover the 
property wrongly included in the plaint and in the decree — Ram 'Chandra 
v. Kando, 22 A. 442. 

Where a decree directed certain land to be‘ taken fioin first defendant 
and put into plaintiff’s possession for a certain term, and a claim was put in 
by second defendant’s assignees to part of the land , Held, that an objec- 
tion by first defendant to the claim was a matter to be determined in the 
execution proceedings and not by separate suit — Rahiman K/tau v Pateka 
Miyah, 4 M. 285 

The question whether certain land received by the defendant m exe- 
cution of a decree is included in that decree or not is question relating to 
the execution of the decree within the meaning of s. 244, C. P. Cooie, 1882 
(s. 47), which bars a separate suit.— Raghunafh Gajieah v. Mulna Ahmad, 

12 B. 449. 

Where a judgment-debtor applied to the executing Court, asking that 
the decree-holder should be ordered to demolish certain structures which 
he had erected beyond the limits prescribed by ,tlie decree and obtained 
an order as prayed. Held, that the question cannot be determined in 
execution. — Deri Das v. Ejaz Hueain, 28 A. 72; 2 A. L. J. 749: A. W. N. 
(1905) 101. 
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A purchaser of a disputed property from a party to a suit who preferred 
a claim in the execution proceedings is not a party to the suit within the 
meaning of this section, and is therefore not debarred from bringing a suit to 
recover damages for tort . — Aga Syed Abdool v. Lenamc, 13 M. I. A. 69. 

A person against whom a decree was passed in his representative 
capacity is not a party to a suit in his individual capacity, and is therefore 
not debarred from bringing a fresh suit for recovery of his private property 
sold in execution of a decree passed against him as representative of his 
deceased father . — Ghowdry Wahed Ali v. Jumayec, 2 B. L. R. 73, F. B. : 
W. R. 1 (F. B.). Affirmed by the P. C. with some modifications in 11 B. 
L. R, 149, P. C.: 18 W. R. 185, P. C. 

A question between the auction-purchaser and the judgment-debtor is 
not a proceeding between the parties to the suit within the meaning of this 
section; Surendra Afohini v. AmoTeah, 39 C. 687; 16 C. W. N. 570. 

S. 47 is not applicable when a question arises between the judgment- 
debtor and a person who was his partner in the subject-matter of the suit 
but not a party to the suit; Ram Khelawan v. Aagar Ali, 86 I. C. 681. 

Disputes among co-decree-holders as to the right of one 'to' execute a 
joint decree to the exclusion of the other, are not questions between parties 
to a suit; Budaraju Hanumantha v. Allamneni, 70 I. C. 329. 

The question whether a fraud has been committed in an execution sale, 
either by the decree-holder alone or by the decree-holder and auction-pm- 
ehaser together, is one which arises between parties to the suit and is 
triable under this section. But the question of fraud by the auction- 
purchaser alone is not triable under that section; M. Ahmad v. Banic of 
Upper India, 12 O. C. 176. 

Order under Or. XXI, r. 53 (3) refusing attachment of a decree, which 
the judgment-debtor obtained against third parties, is not a question be- 
tween the parties to the suit and relating to execution and therefore does 
not fall within s. 47 of the Code; Piari Lai v. Mohammad, 17 O. C. 874: 
27 I. 0. 363. 

A, a decree-holder, applied for execution, but was opposed by B, the 
judgment-debtor, on the ground that A had sold his decree to a third party, 
from whom it had passed to B*s son. Held that this was a question arising 
between the parties to the suit and relative to the execution of the decree. — 
Bamdhan v. Panckanan, 1 B. D. R., S. N. 9 : 10 W, R. 144. 

The purchaser of a share of a decree is not a party to the suit in which 
the decree was passed, nor the representative of any such party : therefore 
a separate suit by him for declaration of his right of purchase after dis- 
missal of his application under a. 232, C. P. Code, 1882 (Or. XXI, r. 16) is 
not barred under the provisions of s. 244, C. P, Code, 1882 (s. 47). — 
Halodhar Shaha v. Hargobind Das, 12 C. 105. 

An auction-purchaser at a sale in execution of a decree sued to recover 
his purchase-money after reversal of the decree in appeal and restitution of 
the property purchased by him. Held that, nothwithstanding s. 244, C. P- 
Code, 1882 (s. 47), he was entitled in this suit to recover the purchase-money 
as he was not, in his character as an auction -purchaser, a party to the 
execution proceedings, and for the purposes of the suit was to be tieated 
as a third person . — Hira Lai v. Gour Money, 13 C. 326. ’ - 
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Mukund Mai Kapurchand^ 3 L. 310: 07 I. 0. 693 F. B.; Manjunathu 
Chctty V, Apabya, 81 M. L. J. 420. 

Omission to issue a fresh proclamation under Or. XXI, r. 69 is on 
irregularity; in such a case it is open to the judgment-debtor to object to the 
confirmation of the sale, but he cannot bring a regular suit to impeach the 
sale. — Oajrajmati v. Saiyid /licbar, 29 A. 106, P. C. : 5 C. L. J. 188: 11 
C. W. N. 393: 17 M. L. J. 112: 9 Bom. L. R. 83. 

Decree for sale in mortgage suit— decree not in accordance with the 
provisions of the T P. Act — Sale in execution and purchase by mortgagee 
decree-holder — Suit by mortgagor to redeem the mortgage. — Held that as 
the original decree for sale was not appealed the present suit by the mort- 
gagor was barred by s. 47; Ganpathy v. Krishnamachariar, 41 M. 403: 
22 C. W. N. 553. 45 I. A. 64 (P. C.). 

Where in execution of a decree, the plaintiff found, that buildings had . 
been erected on the land comprised in the decree, and an^ application for 
execution wa? refused on the ground that the decree was silent as to the 
demolition of the buildings. — Held that his remedy was by an appeal against 
that order, and not by a fresh suit to get the buildings removed. — liadha 
Gobind v. Brojendra Ooomar, 7 W. R. 372. 

An executing Court can set aside a sale on, any ground not falling 
within Or. XXI, r. 90, C. P. Code on an application under s 47 and no 
separate suit will lie for that purpose; Anantha Rajna v. Kovtlamma, 30 
M. L. J. 611. 

In a suit for possession, the defendants resisted execution on the ground 
that they were cultivators, and the decree only authorised plaintiff to re- 
cover possession as proprietor. The objection was overruled, and the 
defendants were ejected. They then sued to set aside the order made 
in the execution proceedings and for possession. Held, that the suit was 
barred under s 47. — Najhan v. Mahomed Tahi Khan, 9 C. 872: 12 C. 
L. R. 571. 

In a suit by a judgment-debtor against the decree-holder to set aside 
a sale on the ground that the land was not liable to sale under section 0 of 
the North-Western Province Rent Act. Held, that the question between 
the parties was clearly one relating to execution and satisfaction of the 
decree, and that a separate suit was therefore barred by s. 47. — JanaJA 
Singh v. Afifol: Singh, 6 A. 393. Followed in J?flm Gopal v. Khiall Bam, 

C A. 448. 

When a prior mortgagee has been mads a party in a puisne mort- 
gagee's suit, he is entitled to have his rights settled in one application 
under this section without bringing a separate suit; Bhajahari v. Gajendra, 
37 C. 282 : 14 C. W. N. 672. 

A suit for possession after failure, omission, or negligence to execute 
the decree giving possession, is barred by this section. — Kisen Nandram 
V. Anandaram', 10 B. H. C. 433 (5 SI. H. C. 375 followed); Kristo Gobind 
V. Gunga Perahad, 25 W. R. 372; Lolit Coomar v. I than Chnnder, 10 C. 

Ij, R. 258; and Naartidin v. Venkutesh, 5 B. 382. See also Kriato Daa v. 
Behari Lai; 57 I. C. 900. But a separate suit will lie for actual possession 
after delivery of formal possession. — Shama Charan v. Madhub Chundra, 

11 0. 93. 
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1882 (s. 47) as the question is not between the parties to tbe suit in which 
the decree was passed, but between parties who both claim to be representa- 
tives of one of such parties. — Qout Mohan v. lima Nath, 25 C. 40: 2 C. 
W. N. 76. (14 M. 167 distinguished). 

In execution of a decree on a mortgage, certain property was sold, which 
the plaintiff in this suit claimed as his own, under a sale to himself by the 

j.,. / i,!.. ...j j. j-ci-.. tt- to set aside the sale, hut failing 

■ ■ . ■ ■ • and the purchaser for a declara- 

t , ; ■ . : ■ : ■ the question could not be deter- 

mined in the exeuution proceedings, as it did not arise between the parties 
in the former suit or their representatives. — Shiv Ham v. Jiva, 13 B. 

The question which, under s. 244, C. P. Code. 1882 (s. 47), may be 
determined by a Court executing a decree must be between the parties to 
the suit in which the decree was passed, and must relate to the execution of 
the decree. A person who was not on the record when the decree was made 
does not constitute himself a party to the suit by applying for execution, 
and a question as to his legitimacy is, consequently, not one which- the 
Court executing the decree is competent to entertain. — A.bidu7ini88a Khatun 
V. Amirunissa, 2 C. 327, P. C. 

A surety becoming liable for decree in a suit and against whom an 
order was made for its execution, is a party to the suit within the meaning 
of this section. — Linga Beddg v. Hussain Reddy, 28 M. 177; Nga Kye v. 
Nga Kyu, 10 Bur. L. T, 15 : 34 I. C, 247. 

Prior mortgagee. — ex parte decree on subsequent mortgage against 
him — Application by him to prevent execution comes under s. 47 being 
a question between the parties; Qadadhar v. Mustt. Auladin, 27 I. C. 164, 

Sab-seotlon (3).— This sub-section corresponds with the last para, 
of section 244 of the C. P. Code, of 1882 with some additions and altera- 
tions. 

The words the Court may either stay, execution of the decree until 
the question has been determined by a separate suit ” which occurred in the 
old section have been omitted; and the words “ such question, shall for 
the purpose of this section, be determined by the Court,” have been 
substituted — the efiect of the substitution is that it is no longer discretionary 
with the Court to leave the question to be decided by a separate suit, as 
was held in Vakulavarana v. Rangaiyan, 28 M- 367. It has given legis- 
lative sanction to the views expressed in Rajrup Singh v. Ram Oolam, 16 
C. I. and in Beni Prosad v. Luhhna Kunwar, 21 A. 223, by expressly 
laying down that the Court executing the decree shall determine such ques- 
tion. Thus sub-section (3) makes it obligatory upon the Court executim; 
the decree to determine the question. 

Under s, 47 of the Code where a question arises as to whether any 
person is or is not the representative of a party it must be determined by 
the executing Court; iifussf. Muna Kocr v. Durga Prasad, 2 Pat. B. J. 192; 
Raghavachari v. Poramastaami, 11 L. W. 173; Khan Muhammed v. 
Ohellaram, 11 S. L. R. 74. 

The expression " representaiwe of a party ” in this section does not 
moan the representative of a party to the execution proceedings' but it 
means the representative of a party to the suit; Sreenath v. Romanath, 8 
C. W. N. 276. 
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tion, against the deerco-holder purchaser in Court-ouption. The question 
is one relating to execution and arises between parties or their representa* 
tives and must bo dealt with in execution; Deoba v. Laxtnan, 44 I. C. 078; 
ilagahhatta v. Nagapjya, A. I. R. 1023 Bom. 62. 

Failure by the person declared to be the purchaser at a Court*saIo to 
make the deposit of 25 per cent on the amount of the purchase-money 
in the manner required by s. 806, C. P. Code, 1882 (Or. XXI, r. 84) con- 
stitutes material irregularity in conducting the sale, which must be enquired 
into upon an application under s. 811, C. P. Code, 1882 (Or. XXI, r. 0(R 
and consequently a separate suit to set aside a sale on such ground 
will not he — Bhitu Sing v. Sariuan Singh, 16 C. 33 (5 A. 316 dissented 
from). 

Section 244, C P, Code, 1882 (s. 47) appears to be intended to prohibit 
a separate suit m cases where one might be brought, and to enable the 
question to be determined in the execution proceeding. — Ponnam6ofa 
Tamhiram v. Sivaganana DesiUa, 17 M. 343, P. C. 

A suit questioning propriety of order passed in execution proceedings is 
not maintainable because it was a question relating to' the execution of the 
decree; Harjas Mai v. Dy. Commr,, Sitapur, 3 0. L. J. 756. 

Where in the former suit the minor sons of a deceased zemindar were, 
represented by the Collector, who was made a defendant as their guardian 
ad litem — held that a suit brought by one of such minors, on his attaining 
majority to set aside the sale of a portion of the zemindary property 
attached in execution of the decree given in the former suit, is barred by 
B. 244, C. P. Code, 1882 (s. 47). — Subramanya Pandya v. Siva Subravtanya, 
17 M. 316. See also, Ram Chandra v. Raniit Singh, 27 C. 242 : 4 C. W. 
N. 405. 

Where a mortageo decree-holder, after several unsuccessful uttemptB 
to realise the decretal amount in executior ' ’ . 

of the estate of the mortgagor after the 
that the suit was not maintainable by reae 

1682 (Or. XXl, rr. 10, 21, s. 46 and s. 47), the questions arising in the suit 
being such as should have been determined in execution of the mortgage 
decree. — Jogmaya Dassi v. Thackomoni, 24 G. 473. 

Where a decree directed permanent closing of a door, and the judg- 
ment-debtor after formally complying with the order shortly afterwards 
reopened it. Held that the decree-holder could proceed under this section 
to have the door closed, and no separate suit is necessary; Habibullah v. 
Abdullah, 12 A. L. J. 347 : 23 I. 0. 247. • 

A person who was a proforma defendant objected to the execution of 
the decree, and having failed in it brought a suit for a declaration that the 
property attached was his and did not belong to the judgment-debtor. Held 
that the suit was barred and the only remedy was to appeal against the 
order disallowing his objection to the attachment; Muhammad v. Ram 
Dial, 25 P. L. R. 1915: 28 I, C. 14 (10 W. R. 191 foUoiced). 

' The question that a sale in execution of a mortgage decree was invalid, 
on the ground that it was not warranted by the terms of the decree, cannot 
be raised' in a separate suit; Gunaiah v. Pcrumal, 10 M. L. T. 527; (1912) 

J M. W. N, 44. 
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AnoHon-purchaser and Priyate Purchaser.— The term ** represen- 
tatives " as used in s. 244, C. P. Code, 1682 (s. 47) when taken with 
reference to the judgment-debtor or the decree-holder, does not mean only 
his legal-representative, that is, his heir, executor, or administrator, but 
it means his representative in interest, and includes a purchaser of his 
interest, who so far as such interest is concerned, is bound by the decree. 
There is no reason for excluding from its signification an execution-pur- 
chaser of the judgment-debtor’s interest. — Ishan ChundcT v. Beni Madhuht 
24 C, 62, P. B, 1 C. W. N, 37, F. B. (This decision in efiect partially 
overrules Goxir Sunder v. Hem Chunder, 16 0. 855; and Narain Acharjee 
V. Gregory, 8 W. B. 304.) See also Dwar Buhsh v. Faiik Jali, 26 0, 
250: 3 C. W. N. 222; Badri Narain v. Jaikhhen, 16 A. 483; Qanga Das 
V. Yaliub Ali, 27 C. 670; Gur Prasad v. Ram tail, 21 A. 20. (16 A. 286 
explained); Laljt Mai v. Nand Kishore, 19 A- 332; Hurdicar Singh v. 
Bhawani, 2 0. W. N. 429; Mathewson v. Go6ard/ian, 5 C, W. N. 654; 
and Kaskinatha Ayyar v. Uthamausa, 25 M. 520. See, however, ilfaho- 
bir Prosad v. Protab Chand, 22 A. 450; Sabhajit v. Srigopal, 17 A. 222, 
p. 224; Ghulam Shabbir v. Divarka Prasad, 18 A. 36; Madho Das v. Ramji, 
16 A. 286; and Vishvanath Charlu v. Subraya, 15 B. 290. The term 
“ representatives ” ns used in this section, when taken with reference' to 
the judgment-debtor or decree-holder, includes a purchaser of his interest. 

• — Mtnakshi Achi v. Chinnappa, 24 M. 689, p. 692; Veyindramuthu PUlai 
v. Maya Nadan. 43 M. 107 (F. B.). See also Akhoy Kumar v. Be joy 
Ohand, 29 O. 813: 7 C. W. N. 54; and Gulzari Lai v. Madho Ram, 26 A. 
477, where it has been further held that the term " representative ” 
includes a private purchaser as well as a purchaser at a judicial sale. 
Followed in Imtiazi Begum v. Dhuman Begum, 29 A. 275: 4 A. L. J. 
135 : A. W. N. (1907) 64; Radka Kishen v. Hem Chandra, 11 C. W. N. 
495. 5ee, however, Magan Lai Muljt v. Doshi Mulji, 25 B. 631; M. 
Ahmed v. Bank of Upper India, 12 O, O. 175. 

A purchaser from a decree-holder purchaser under a money decree is 
the representative of the judgment-debtor vnthin the meaning of s. 47 
C. P. Code for the purpose of an enquiry into a question relating to the 
execution of that money decree or any other decree affecting the purchased 
property and against the same judgment-debtor; Veyindramuthu PUlai 
V. Maya Nadan, 38 M. L, J. (F. B.): 43 M. 107. 

Art auction purchaser is the representative of the judgment- debtor, not 
of the decree -holder; Anandi v. Ajudhia, 30 A. 379. See also Bhagmati v. 
Bontoar, 81 A, 82; Manicka Gramani v. Parasurama, 1920 M, W. N. 
787 ; 59 I G. 894; Matharasapha v. Muttu Chettiar, 9 L. W. 596. 

An auction-purchaser at a sale in Court auction in execution of a 
decree is a stranger to the suit. He is not a representative of any of the 
parties to the suit. Any question arising between him and the porties to 
the suit or their representatives must be determintd by a separate suit. 
The question as to the legality of the sale raised by the judgment-debtor 
is one between the parties to the suit, i.e., between the decree-holder and 
the judgment-debtor. Even though the auction -purchaser is interested in 
the result of the case, the judgment- debtor cannot bring a suit to set aside 
the sale; Baimani v. Ranchodlal, 25 Bom. L. K. 147: 72 I. 0. 256 (34 B. 
546 folld.). 

A stranger purchaser in execution of a money decree can never be 
treated as representative of the decree-holder. The true rule is: The 
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Where a judgment-debtor objects to tho execution of the decree on the 
ground that the decree-holder had, before the passing of the decree, agreed 
not to execute tho decree against him and such agreement is denied by the 
decree-holder, tho question wliether there was any such agreement between 
the judgment-debtor and tho decree-holder is not one relating to the “ exe- 
cution, discharge or satisfaction of the decree and can therefore be decided 
only by a regular suit; Hassan Alt v. Gauzi, 31 C. 179; Benode v. Brajen- 
dra, 29 C 810. The Madras, Bombay and Allahabad High Courts took a 
contrary view on this question and held that the question ought to be deter- 
mined in execution under this section and not by a separate suit; Ruhmani 
T Krtshnamachary, 9 51 L T 404, Stibramartirt v. Kumaravclu, 39 M. 
541- 33 I C 66; Chidambaram v. Krishna, 40 M. 233 F. B.; 37 I. C. 836; 
T’clu V. KThhnasami. 48 M. L. J. 277 : A. I. E. 1925 Jlad. 591 : 87 I. C. 
297; Laldas v. Kishordas, 22 B. 463 F. B.; Qatiri Singh v. Gajadhar Das, 
6 A. L J 403 : 2 I. 0. 608. 

A suit by a judgment-debtor against the decree-holder for a declaration 
that the decree has been satisfied in full for a lesser sum by a private 
arrangement with the decree-holder and for an injunction retraining the 
decree-holder from executing the decree, is barred under s. 47 because the 
principal question in the suit, viz., whether the decree has been satisfied, 
IS a question relating to the “ satisfaction ” of the decree and therefore falls 
within the scope of the section; but if the decree is executed, the judgment- 
debtor may bring a suit against the decree-holder for damages for breach 
of the contract, because the question in such a suit is not a question “ relat- 
ing to the execution, discharge or satisfaction ’’ of the decree but whether 
the decree-holder agreed to accept a lesser sum in full satisfaction of the 
decree, and if so to what damages for breach of the contract the judgment- 
debtor is entitled. 

A decree which simply declares the rights of the parties, and does not 
direct any act to be dono, is incapable of execution. Hence a separate suit 
will he to enforce the rights declared by such a decree; Sri Krishna v. 
Sm< 7 ara, 4 51. 219. Thus if the decree in a maintenance suit only states 
that the plaintiff is entitled to a monthly allowance, the decree is .merely 
declaratory, and in such a case, if the d^efendant fails to pay the mainte- 
nance allowance for any one month, the plaintiff's remedy is not in execu- 
tion under s. 47 but by a separate suit; Ndwazish'v. Vilayettee Khanum, 2 
Agra 23; Modhatirno v. Eamrao, 22 B. 267. But if the decree directs pay- 
ment, by the defendant, of a certain monthly allowance to the plaintiff 
every month, then on default, the payment can only be enforced by exe- 
cution proceedings 'under this section and not by a separate suit; Ashutosh 
V Ltthhimoni, 19 G. 189 {Matangini v. C/iooneytnonei/, distd.). 

An execution sale may be challenged on the ground of fraud in exe- 
cution proceedings; it may also he challenged on the ground that the decree, 
on which the proceedings are founded, is itself tainted with fraud. In the 
former case the remedy of the person affected is by an application under 
this section; in the latter case, the remedy is by a regular suit. Debendra 
Nath V. Prasanna, 5 C. L. J. 828. 

A separate . suit was held to lie In the following cases. — A suit by 
judgment-debtor against auction purchaser to recover possession of property 
to which be is not entitled; Maharaja Singh v. Jagannath, 10 I. C. 714: 14 
O. C. 70. A suit by a judgment-debtor, who has paid twice over privately 
and in execution, to recover the over-paid amount; Gendo v. Nepal, 5 A. 
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under Or .XXI, r..90 C. P. Code; Dharohar Singh v. liam Prasad Narayan, 
i Pat. L. B. 189: 72 I. 0. 862. 

A person for whom the predecessor of the judgment-debtors was the 
6cnamidor and who is therefore really interested in protecting the property, 
is a representative of the judgment-debtors within the meaning of s. 244, 
C- P. Code, 1882 (s. 47). — Shib Kumar Lai v. Maidhur Gasi, 7 0. L. 
J. 299. 

The term repieseniative has not a limited signification and means a 
representative in interest. The transferee of the interest of the judgment- 
debtor, in order that be may be clothed W'ith the legal character of his 
representative, must be bound by the decree, that is, must be liable to 
have the decree executed against property in which he has an interest. 
If the decree can be executed against him and if he wall be affected by the 
sale he is a representative. — Peari Lai v. Chandi Charan, 5 C. I/. J. 80: 
11 C. W. N. 163. 


A suit for pre-emption was decreed on condition of the pre-emptors 
paying the price fixed by the Court, and the pre-emptor accordingly paid 
the amount to the vendees. The suit was, however, dismissed on appeal. 
The pre-emptor then assigned to the plaintiff his right to recover the 
amount paid to the vendees; and the assignee, after unsuccessful apph’ca- 
tion under s. 244, C. P. Code, 1882 (s. 47) to recover the amount from 
the vendees, instituted the present suit. Held that the assignee was a 
representative of the pre-emptor in the pre-emption suit, and the suit 
was therefore barred by s. 244, C. P. Code, 1882 (s. 47). — Ishur Das v. 
Kojt Ram, 10 A. 354. 

An I jar Jar of a property of the judgment-debtor is his representative 
^vithin the meaning of s. 244, C. P. Code, 1882 (s. 47). A suit by a 
decree-holder against the judgment-debtor and his ijaradar to have it 
declared that the tiara W'as null and void is barred by s. 244, C. P. Code, 
1882 (s. 47). — Mathewson v. Gobardhuti, 5 C. W. G54; 28 C. 492. 

Though an auction -purchaser in execution of a decree is not a party 
to the suit in which the decree is passed, and though he is not a repre- 
sentative of either the decree-holder or the judgment-debtor for the 
purposes of this section, yet if the question raised by the judgment-debtor 
as to the legality of the sale is virtually one between the parties to the 
suit, that is, between the decree-holder and the judgment-debtor, and if 
in the decision and result of that question the auction-purchaser is 
mterested, the judgment-debtor should not be allowed to attack the sale 
in a separate suit, because he was precluded by this section from raising, 
the question by relying upon it as a defence m any proceedings other 
than those under this section; Gohul Singh v. Kisan Singh, 34 B. 646: 12 
Bom. L. B. 539. See, Kuriyali v. Mayan, 7 M. 225. 

Mortgagee of the Judgment^Debtor.— A mortgagee is a representative 
of the judgment-debtor within the meaning of s. 244, 0. P. Code, 1882 
(e. 47). — Paramananda Das Mahabeer, 20 M. 376. So also a second 
mortgagee. — Sheo Noram v. Omni Lai, 22 A. 243. See Narayanasatvmi 
V. Seshoppier, 17 JM. L. J. 321. But mortgagees deriving title prior to 
the decree and tenants — at will, could not bo regarded as representatives 
of the judgment-debtor; Devi Das v, Nathu Mai, 122 P. L B. 1917* 89 
i. 0. 772. 
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45 B. 812: 23 Bom L B. 251, A separate suit by an auction-purclmser for 
refund of the purcliase-nionoy, after rcveisal of the sale under Or. XXI, r. 
90, is maintainable; Jatindra Mahomed Dumr, 32 C. 032. A suit by one 
of two joint decree -holders to recover his share fmm the other decree-holder 
who has recovered the whole amount due under the decree; Sonia- 
aundarain v. Krishnaaami, 20 M. 183, A suit for damapes resulting from 
acts done under cover of execution; Deno Nath v. Ttam Kumar, 6 C. Tj. J. 
527; AbinaBh v Bhuhan, 25 C. W. N. 750; Oendn v. Nehal, 5 A. L. J. 
475 : 30 A 464; Krishna v. Naraijan, 14 M, L. J. 295; Kashi Nath v. Noor 
Khan, 7 W. R. 45 A suit for compensation by an auction-purchaser for 
trespass against a decree-holder and j'udgment-debtor ; ^faina v. Davachi, 
17 if L J. 543 A suit for an injunction and damages when the decree- 
holder agrees not to execute the decree but nevertheless assigns it and the 
assignee applies for execution; Mukund v. Haridas, 17 B. 23. A suit to 
recover mesne profits subsequent to the institution of the suit, when a 
decree for partition is silent; Bhivrav v. Sitaram, 19 B. 532; or when the 
decree in a suit for possession with future mesne profits is silent; Mon 
Mohan v. Secretary of State, 17 C. 968; Miaa V. v. Nga Meth, 2 U. B. 
R. 81; Oirwa Singh v. Ram Piare, L. R. 6 A. 223. 

No Salt Lies on an Exeontable Judgment, the Only Remedy being 
Execution. — ^In India it is settled law that no action lies on an executable 
judgment, the only remedy being execution, and the principle is embodied 
in s. 47; but where a judgment creates a new obligation without providing 
for its execution, but indicating a suit as the only method of enforcing it, 
then the judgment to enforce Uie obligation is maintained; Rama Sami v. 
Muihayi/o; 48 M. 482. 

Court Executing the Decree. — The provisions of this section are appli- 
cable alike to the Court which passed the decree and to the Court to which 
it is sent for execution; Qhaziuddin V. Fakir Baksh, 7 A. 78; 4 A. W. N. 
220. See also Oudh Behari v. Nageshar, 18 A. 278 F. B. ; 11 A. W. N. 
83. 

Order Staying or Refusing Stay of Execution. — The expression " an 
order relating to execution of a decree ” is comprehensive enough to include 
an order relating to the stay of execution thereof; Srinivas Prosad v. Kesho 
Prosad, 14 0. L. J. 489: 38 C. 754. See, however, Saras Matt v. Oolap 
Das, 41 C. 160. 

The Court executing a decree has power to stay execution thereof under 
(s. 471 and an appellate Court has also power to stay execution, when an 
appeal from an order in execution proceedings is pending before that Court. 
— Prtsupaft Nath u. Nando Lai, 28 C. 734. 

Where the right of a party applying for execution as transferee is sub‘ 
judice, it is not obligatory on the Court, under the last clause of s. 244, 0. 
P.^ Code, 1B82 (s. 47), to stay execution imtil the question has been deter- 
mined by separate suit. The Court may in its discretion either stay exe- 
cution or dismiss the application.— Fokufafcharono v. Rangaiayan, 28 M- 
857. 

The Court can require nn appellant from an order made under s. 47 
in execution of a decree, to give security for the costs of the appeal and of 
the original suit . — Dagdu v, Chandrabhan. 24 B. 814. 

All orders staying or refusing to stay execution of decrees, whether 
passed by the Court which passed the decree,- or by the Court to which It ia 
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section; Dayamayi v. Ananda Mohan, 18 C. W. N. 971: 20 C. L. J. 62: 
42 0. 170 P. B, See also Kali Charun v. Ooton SanTcar, 27 I. C. 431. 

Persons Who are Not Representatives of the Judgment-debtor. — A 
purchaser from some of the judgment-debtors, of property is not his re- 
presentative in the sense of s. 244, 0. P. Code, 1892 (s. 47) and is therefore 
not affected by the decree . — Janhi Lai v. Jawakh Singh, 6 A. 94. 

The transferee of a judgment-debtor’s property is not a representative 
of the judgment-debtor for the purpose of executing a simple money decree; 
Mnsst. Bham-phvl v. Harhahsh Singh, 113 P. "W. B. 1912: 64 P. B. 
1912; 14 I. C. 40. 

A purchaser of property not directly mentioned in the decree is not 
a legal representative of the judgment-debtor and a claim petition filed by , 
such purchaser cannot be treated as a petition under s. 47; Araeayee 
Ammal v Sahhalinga Mudali, (1916) 1 W. N, .287. 

The transferee of a party pending suit or appeal is not his representa- 
tive within the meaning of this section . — Raynor v. Mussoone Bank, 7 
A. 681. 

A previous purchaser in execution of a mortgage decree is not the 
representative of the judgment-debtor, and cannot therefore object under 
this section to the sale of the property in execution of a money decree; 
Madho Lai v Dinkar Prosad, 15 G. W. N. 542. 

"When a person purchases from the judgment-debtor certain property 
on which a charge has been created by a decree and the property is subse- 
quently sold in execution of the decree, the purchaser must bring a 
separate suit if he wishes to set aside the sale, for he is not a representa- 
tive of the judgment- debtor; Balwani v. Uvtabai, 45 B. 812: 61 I. O. 287. 

An official assignee is not the representative of an insolvent judgment- 
debtor within the meaning of this section; Orey v. Hazari Lai, 80 A. 486; 
Kashi pTosttd v. Miller, 7 A. 752; Sardarmal v. Aran-uayal, 21 B. 205; 
Peacock v. Madan Oopal 29 0. 428 F. B.: 6 G. W. N. 577 (28 C. 415: 

5 C. W. N. 761 overruled). 

Where property which was subject to an attachment was purchased, 
but the decree in pursuance of which that attachment was made was 
subsequently set aside, held that the purchaser cannot be said to be repre- 
sentative of the judgment-debtor within the meaning of this section; 
Qhafurddin v Named Husain, 32 A. 129: 7 A L. J. 26. 

An unrecorded co-sharer in a tenancy is not a representative in 
interest of the recorded tenant within the meaning of this section; Jaytara 
V, Prankrishna, 15 C, W. N. 512: 13 C. L J. 260. 

A purchaser at an execution sale, is not the representative of the 
decree-holder, when the question to be decided is the right of such auction- 
purchaser to possession against the judgment-debtor; Krishna v. 
Sarasvatala, 31 M. 177. 

A transferee of a non-transferable occupancy holding is not a repre- 
sentative of the judgment-debtor under this section and cannot therefore 
apply to set aside a sale; Pro sunn o Kumar v. Bamacharan, 13 C. W. N, 
652; Panolirofon v, Ba»n Sahay, 3 Pat. L. J. 579, 
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Chandra, 25 C. 718: 2 C. W. N. 247, in Kamini v. ' Aghore Nath, 11 
C. L. J. 91: 14 C. W. N. 857: Monmohan v. Dwarka Nath, 12 C. L. J. 
312; Bajrang v. Lachmi, 15 0. L. J. 88; Biroo Qorain v. Jainmati Koer, 
16 C. L. J. 174 : 16 0. W. N. 023, a different view seems to have been taken. 
Suit for a declaration that a decree obtained against plaintiff and others has 
been satisfied as regards the plaintiff and hence cannot be executed against 
him is maintnmablo; Jamanram v. Krishnaratn, 234 P. L. B. 1914: 25 
I- C. 642. See also Benodc Lai v, Brojendra Kumar, "20 0. 810: 6 0. 
W. N. 838. Thus there are conflicting rulings on the point and should be 
settled by reference to a Full Bench. In the last mentioned case (16 C. 
L J. 174 : 16 C. W. N. 923), all the rulings of the several High Courts have 
been reviewed. , 

Agreement between parties to a suit that one of them should submit 
to a decree with a private arrangement for the discharge of the decree 
within a certain date and that the other party should not within that 
date execute or transfer the decree — ^Decree passed in the suit — Application 
for execution within the time fixed in the agreement. — Held, that such 
an agreement can be given effect to in execution proceedings under s. 47 
of the Code so as to operate as a stay of execution of the decree; 
Chidambaram Chetiiar v. Krishna Vathiyar, 40 M, 233: 82 M. L. J. 18 
(F. B.). 

A Court executing the decree is not competent to take cognizance of an 
instalment-bond said to have been executed by the judgment-debtor by way 
of adjustment of decree, and not certified to the Court in aceoraance 
with the provisions of s. 257 A. (omitted in this Code) and 258, 0. P. Code, 
1882 (Or. XXI, r. 2).—Ratndayal v. Ram Hari, 20 C. 32 (11 C. 761 
distd:). 

It is only when the judgment debt is extinguished and a new contract 
made, that an agreement giving time for the satisfaction of the judgment 
debt, not sanctioned by the Court can be enforced. — Oopal Sahu v. 
Bn; Kishore, 32 C, 917: 9 C. W. N. 1004 (26 M. 19 and 25 A. 317 
folld.). 

Agreement not to execute a decree — Suit to restrain execution. — Held, 
that the words " relating to execution ” in s. 244, C. P. Code, 1882 (s. 47) 
must be restricted, (1) to the contents of the order made, (2) to the jurisdic- 
tion to make it, and (8) to how far it has been carried out; and do not, 
therefore, include an agreement not to execute the decree; and that the 
satisfaction contemplated by s. 244, C. P. Code, 1882 (s. 47) must have 
arisen out of some transactions between the parties subsequent to the 
decree. — ilfukund Harshet v. Haridas, 17 B. 23. Impliedly overruled by 
Laldas v. Ki«bor Das, 22 B. 463 F. B. 

The question whether there was an agreement between the parties to 
a suit that no decree should be obtained therein cannot be gone into in 
eiGcution; Doratstcamt Moopan v. Subbalakshmi, (1918) M. W. N, 547; 
C/itdambaram Cbcfliar v. Krishna Vathiyar, 40 M. 233 (F. B,); Subramania 
Pillai V. Kumaraoelu, 39 M. 541. 

When a decree-holder after obtaining a decree for possession of 
certain lands, executed a pottah in favour of the judgment-debtor, who was 
then in possession, and afterwards took out execution, which was oopoeed 
by the judgment-debtor. Held, that satisfaction of the decree not 
been entered upon, the objection could not be dealt with under s. 
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Din, 3 Lah. L. J. 406: 63 I. C. 853; Nauratan Lai v. Mrs. Margaret Anne 
Stephen, 3 Pat. L. T. 618. See, however, Janginatk v. Phundo, 11 A. 
74; Rani Indomaii v. Jogeshar, 28 A. 644; Mcfcarrob Husain v. Hurma^ 
tunnissa, 18 A, 62; Kettilamma v, Kelappan, 12 M. 228; Bahori Lai v. 
Gaixri Safect, 8 A. 626; Qanesh Prosad v, Sahhina Bibee, 14 I. 0. 7; Subra 
Manya v. A/onifca, 2 I. 0. 432. 

A question as to whether improvements on land attached in execution 
on property of the deceased judgment-debtor or of Iiis representatives in 
their own right, ought' to be decided under s. 47, and not by a separate suit 
— X^engapayyan v. Mahalinga Bhat, 20 M. 601. 

In execution of a decree obtained against the senior member and mana- 
ger of a tarwad, the tarwad property was attached, and an objection raised 
by the defendants that the property was not liable under the decree, was 
cognizable under this section and a separate suit was barred. — Kamal 
KuUi V. Ibrayi, 24 M. 658. Followed in Marivitiil Mathu v. Pathram 
Kunnot, 30 M. 216: 17 M. L. J. 377. 

The turning point upon which the application of the rule contained in 
the section baring adjudication in a regular suit, depends, is whether the 
judgment- debtor, in raising objection to execution of decree against any 
property, pleads what may analogically be called a justerri, or a right which 
although he represents it, belongs to a title totally separate from that 
which he personally holds in such property. — v. Hamid, 12 A. 
73. 

This section pre-supposes that the questions with which it deals are 
such as can be finally determined in the execution proceedings. If they 
cannot, it has no application. The Court should look to the substance 
of the objection and not to the accident that it is put forward by one 
person rather than another. — Ramanathan Chettiar v. Levvai Maraleayar, 
23 M. 195. 

In execution of a decree passed against the plaintiff, certain property 
was attached to which he laid claim on the ground that it was service 
vatan. This claim was rejected, and he then filed a regular suit for 
declaration that the property was not liable to attachment and sale. 
Held that the suit was barred by s. 47. — TnmbaJc Ramrao v. Oobinda, 19 
B. 328. 

~ The Questions whether the Debts were Gontraoted Without Le^al 
Necessity or Tainted with Immorality, Illegality or that the Attached 
Property Is Self-acquired or Ancestral, Come under this Section. — S. 53 
of the C. P. Code, 1908 gives legislative sanction to the decision in the Full 
Bench case in 34 C. 642 and provides that a question as to the liability of 
the ancestral property in the hands of the son governed by the Mitakshara 
school, is to be determined in execution proceedings and not by a separate 
suit. — Luchmi Prosad v. Bnsanta Lai, 16 C. L. J. 85. 

"Where a money decree obtained against the father of an undivided 
Hindu family is sought to be executed against his son as representative of 
his father, and the son takes the objection that the debts are tainted with 
immorality, he can do so under this section. — Umed Hathi Singh v. 
Qomain Bhaiji, 20 B. 385. Followed in Chandra Prosad v. Sham Koeri, 
33 C. 676: 3 C. L. J. 131; in Amar Chandra v. Sebalc Chand, 84 C. 642 
F. B.: 11 C. W. N, 593: 5 C, L. J. 491; Shihram v. Sahharam, 33 B. 89. 
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The question whether q judgment-debtor satisfied the decree and was 
fraudulently kept out of all means of exorcising his right to apply in Court 
comes within s. 47 of the 0. P. Code; Kamini Kumar v. Abdul Rahim, 
80 C. L. J. 248. 

When a Court has before it an application bv a judgment-debtor to 
enter up full satisfaction of the decree, it must dletermine first, whether 
there has been an adjustment of the decree out of Court by which the 
decree-holder is bound and secondly, whether under the terms of the 
adjustment, anything remains to be paid to the decree-holder. An allega- 
tion that an adjustment of a decree out of Court is fraudulent must be 
gone into and decided by the Court of execution; Syed Muhammad Kazim 
V. Musst. RvUia, 41 A. 443. 

During the pendency of execution-proceedings 'the 'judgment-debtor sold 
the property to a third party, who satisfied the decree out of Court, 
but the payment was not certified and the property was sold at auction. 
Held, that the remedy of the private purchaser was by an application under 
8. 244, C. P. Code, 1882 (s. 47). — Sadho Chaudhuri v. Abhenandan, 26 
A. 101. 

A judgment-debtor, alleging that he had entered into an agreement 
with the decree-holder in satisfaction of his decree, and that the latter had, 
in breach of such agreement, procured the issue of a warrant of attachment, 
now sued for a declaration that the decree had been satisfied. Held, with 
regard to the provisions of s. 244, C. P. Code, 1882 (s. 47), the suit was not 
maintainable. — Balragulu v. Bapanna, 15 if. 802. 

S. 258, O. P. Code, 1882 (Or. XXI, r. 2) refers to the execution of 
decrees under which money is payable, and is not applicable to decrees 
for possession of immoveable property. But s 244,- C. P. Code, 1882 
(s. 47) is applicable to decrees for possession of immoveable property. — 
Banicaran Nambiar v. Kanara Kurup, 22 M. 182. But see Baba Mahomed 
V. Webb, 6 O. 786; 8 C. L. E. 86. 

Separate Salt for Damages for Fraudulent Execution of Decree. — 
Separate suit for the recovery of money paid to a judgment-creditor out of 
Court in satisfaction of a decree, but not certified, is not barred by the 
provisions of this section. — Ounamani Daat v. Prarikishori Dost, 6 B. L. E. 
223, F. B.; 18 W. E. 69, F. B.: Kunhi Moidin v. Ramen Unui, 1 M, 
203; Ouni Khan v. JToonjo Behary, 3 C. L. E. 414; Viraraghava v. 
Subbdkica, 5 M. 897 : Raghava. v. Afbanombalam; (1914) W. W. N. 174 : 
23 I. C. 405; Mussuiti v. SheTcaran, 6 M. 41; Shadi v. Oanga Sahai, 8 A. 
638: Mallama v. yenTtappa, 8 M. 277: Darlata v. Qaneah, 4 B. 295: 
Periafambi Udayan v. Vehaya Ooundan, 21 M. 409. Followed in Oendo 
V. Nt7iol, 80 A. 464 and Hanmant v. Subbabhat, 23 B. 894, Contra'. 
Pafanliar v. Devji, 6 B. 146. 

Suit by judgment-debtor for damages against decree-holder for omitting 
to restore property attached. Held, that the suit not having been brought 
against the decree-holder as such or against a party to the suit but being a 
suit against a depository who set up no right to the property deposited did 
not fall within s. 47 and was maintainable; Sitaram v. Danger Singh, 59 
;. C. 477. 


The holder of a money-decree, after accepting, in satisfaction of the 
amount thereof, a part-pavment in cash, and a lease of certain lands for 
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party in his capacity as a shehait but in his owm personal capacity and 
his objection therefore fell under Or. XXI, r. 60. The distinction be- 
tween the two Pull Bench Cases has been fully explained in 20 C. L. J. 
485 and 481. The observations of Boachcroft, J. in 20 C. L. J. 485 p. 
492, mahe the distinction much more clear. His Ijordship observed: 
" Can then the two cases be reconciled? One possible view” occurs to 
me : It is this. If the claim of the objector is really in his own interest 
as representative of the judgment-debtor, the case will come under section 
47. If the claim is adverse to his interest as a representative, it will not. 
If this be a correct test, it wilt satisfy the conditions in 17 C. 711 
F. B. for the widow’s claim in her personal right was in her interest as 
representative of the judgment-debtor. It will satisfy the conditions in 
39 0. 298 F, B, for the objector's claim as shehait was adverse tb bis 
interests as representative of the judgment-debtor. Applied to the present 
case it provides a feature distinguishing it from the case in 17 C. 711 F. B. 
and a solution in accord with the principle underlying' the case in 89 C. 298 
F. B.’* 


S. 144— Determination of Questions regarding Restitution of Honey 
Realized or Property Taken under Decree Subsequently Reversed, Modified 
or Amended. — S. 47 diSers from a. 144 in this. The latter section is appli* 
cable only where the decree is varied or reversed in appeal. The former 
section applies where the decree is set aside by the original Court on 
any other ground : For instance where an ex parte decree is set aside 
under Or. IX, r. 13; or on review, or on the ground of fraud and the like. 
In such oases, the restitution is to be made under this section. S. 144 
only applies to a case where a party is entitled to a benefit by way of 
restitution or otherwise under a decree passed in an appeal. See the obser- 
vations in Qirdhari Lai v. KhushaU Ram, 31 A 864. 

It is competent to a judgment-debtor, by an application under a. 244, 
G. P. Code, 1882 (s. 47), to recover excess-money improperly realized by 
the decree-holder in execution . — -Dhan Ktinwar v. Mahtah Singh, 22 A. 79. 
Followed in Saran v. Bhagwan, 25 A. 441, where the decree in execution 
of which the money was realized, was afterwards set aside in appeal, and it 
was held that the defendant's remedy -was by an application under this 
section See also Collector o/ Jaunpur v. Biihal Das, 24 A. 291; 
Ganpatrao v, Anandrao, 44 B. 97; 22 Bom. Ii. R. 238; Abdul Karim v. 
Islamunnisea, 38 A. apply for refund of 

money realized by the a time-barred decree. — 

Panno Lai v. Chakhan W. N. (1907) 65. 

Sale in execution was set aside under s. 811, C. P. Code, 1882 (Or. 
XXI, r. 90), and purchase money returned to the purchaser — On appeal 
order setting aside the sale reversed and sale confirmed. Held that suit 
by decree-holder to recover purchase-money is barred by s. 244, C. P. 
Code, 1882 (s. 47). — Politmuddm v. Rom Lai, 27 A. 155 (26 A. 447 
followed). 

Allegations of misappropriation of attached moveables by the decree- 
holder acting in collusion with the Court Amin should be enquired into 
under a. 47 and the party complaining should not be referred to a separate 
suit; Go/odhor Prasad v. .4rjun Dos, 1 Pat. I*. J, 558. 

A suit to recover money paid under process of r. good decree which is 
afterwards reversed on appeal is not barred by this section,— «Jogc*h 
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ovudc the section by adding on unncccssory party to the suit. — Kristo 
Mohini v. Kali Prosonno, 8 0. 402. 

Where a decree for sale was passed against two judgment-debtors one 
of whom by depositing the decretal amount was put in possession of the 
mortgaged property by order of the Court. The other judgment-debtor 
appealed against the order. Held that the question between the two judg- 
ment-debtors themselves, comes within this section and was therefore 
appealable. — Marzuhar Ali v. Hussani Jan, 18 I. C. 012. 

Under the provisions of s. 145 of the Code, a surety is for the purposes 
of appeal to be deemed a party within the moaning of s. 47 : Adhar Chandra ' 
V, Pulin, 20 C. L. J. 129. 

If an objector to the execution of a decre was a party to the decree, 
the case would be governed by section 47 of the Code, and no separate suit 
will lie to set aside an order overruling the objection; Jaikaran v. Bundao, 

16 I. C. 255. S. 47 does not require that the objector should be a party to 
the execution proceedings but requires that ho must be a party to the suit 
in which the decree was passed; Sheikh Abdul Rahim v. Qujeshar Mahto, 

52 I. C. 514, . 

Although o Court passed an opinion that A, the widow of a deceased 
debtor, was not a proper party in a suit by the creditor against the heirs, 
because she was not one of the heirs, yet she was treated as a proper party 
by reason of the allegation against her that she was in possession of the 
immoveable property of the estate. On this basis the suit was tried against 
her and she succeeded on the merits. Held that A was a party to the 
suit within the meaning of s. 47; Jamini Bala v. Karali, 84 0. h, J. 477. 

A defendant whose name appears in the decree without having been 
struck off previously from the record is a party with respect to whom the 
prohibition of a separate suit enacted in g. 47 applied, notwithstanding that 
be has been exonerated by the decree passed by the Court without any 
adjudication on the controversial questions between him and the plaintiff; 
Venkatasivamy v. Ktinchala Chidambaram, 23 M. L. T. 206 (23 M. 861 
(olid.); Abdul Karim v. Tambuswanii PUlai, (1917) M. W. N. 93. 

A party who has been put upon the record, whether rightly or wrongly, 
is 80 far a party to the suit that he has a right of appeal under s, 244, 

C. P. Code, 1882 (fe, 47). — Bkuggobutty v. Money, 2 C. L. R. 645. 

Whore a person impleaded as a party to the suit but against whom no 
decree is passed objects to the attachment of properties in her hands relying 
on a conveyance executed by the deceased judgment-debtor in her favour, 
the objection falls under s. 47 C. P. Code. The decision of such a question 
operated as a decree under s. 2 of the Code and is appealable; Jaminibala 
V. Jiorflfi Pratad, 34 C. L. J. 477. 

In a partition suit, a compromise decree was passed against all^ the 
parties except S. In execution, S "was dispossessed and presented a petition 
objecting that the decree was not binding on him. The petition was 
rejected. Held that the objection raised by S ought to have been investi- 
gated under s. 244, C. P. Code, 18^2 (s. 47) and that S was entitled to 
appeal against the order. — Sankaravadivammal v. Kumarasamya, 8 M- 
478. 
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An Auction Sale When may be Set Aside under this Section on the 
Ground of Fraud. — ^The addition of the word “ fraud ” in Or. XXI, r. 90 
has made a material alteration in the law, and has taken away the appli- 
cation for setting aside a sale on, the ground of fraud in publishing and 
concluding the sale out of the operation of this section. — Bjsioonrtfh v 
Raja Kam ale swart, 15 0. W. N. xcvi (96 n.); Bhadreswar v. Bishnxi 
Gharan, 8 1. 0. 8; Bissonaih v. Kamahewari Prasad, 9 I. C. 135; Lai 
Behari v. Rogendra Nath, 16 I. G. 690; PoZanjappo v. Artimuga, (1916) 
1 M. W. N, 256; Maula Bux v. Raghuhar, 3 Pat. L. J. 645. 

Whether an application to set aside a sale on the ground of fraud, 
falls under this section. or under Or. XXI, r. 90, is to be determined 
according to the allegations rnade in the petition; the mere mention of 
a particular section in the petition cannot bring it within that section. 
The substance of the ground stated in the petition should bo looked to; 
Harihar t. Rama Pandu, 33 B. 698: 11 Bom. Li. R. 1113. 

It should be noted here that Or., XXI, r. 90 mentions only a parti- 
cular kind of fraud, that is fraud in conducting and publishing a sale; 
and such kind of fraud alone has been taken out of the operation of this 
section; but where the fraud alleged is not a fraud in conducting or pub- 
lishing the sale, such a fraud comes within the scope of this section. For 
instance, where an application to set aside a sale was made on the ground 
of fraud, the fraud being that the decree had been satisfied by payment 
to the husband of the decree-holder on the day before the sale, but the 
payment was not certified and the sale was held, the matter did not come 
within Or. XXI, r. 90, but it came within the scope of s. 47; Alokeshi 
Dasi V. Bira; Mohini, 10 I. G. 625. So where an application is made to 
set aside a sale on the ground of fraud in not serving notice under Or., 
XXI, r. 22 such an application comes under this section, as non-service 
of notice is not an irregularity in publishing and conducting the sale, but 
is an irregularity in proceedings anterior to sale, see 32 B. 572 and 11 
0. L. J. 489: 14 C. W, N. 560 noted below. An application to set aside 
o sale on the ground that the judgment-debtor had no saleable interest, 
may come under this section, if there was fraud or misrepresentation bv 
the judgment-debtor or decree-holder; Makham Chore y. Ntshind, 10 
G. L. J. 492. See also Ramdhani Sha v\ Topi Bihi, 18 C. L. J. 264, 
where the applicaton to set aside the sale was made on the grounds that 
the decree had been satisfied before the sale, that the execution of 
the decree was barred before, the sale was held and that the proceedings 
leading up to the sale had been carried on by fraud and collusion. Such 
an application was held to fall within the scope of this section. An. 
application by purchaser of a non-transferable occupancy boldin'^ from 
whom rent has been received by the landlord,' to set aside an" execution 
sale in favour of the landlord decree-holder held in course of proceedings 
initiated and carried on against a dead judgment-debtor is governed by 
this section; Arjun Das v. Ounendra, 20 C. L. J. 841 : 18 C, W. C. 1266: 
followed in Nalin Chandra v. Bepm Chandra, 22 C. L. J 244* 19 C- 
W. N. 953. , , ' 

Where after payment of fmoney into Court under Or. XXI, r. 55 in 
full satisfaction of- the decree, the Court ordered rateable distribution of 
the money so paid, and ordered the sale of the attached properties toward 
further satisfaction of the claims of the judgment-creditors and the pro- 
perties were accordingly sold. Held, that an application to set aside 



Sec. 47. ] 


QUESTIONS ARISING iN feXECUTION 


375 


In 1876 a decree was passed against N, as representative of L, who died 
pending the suit, declaring N liable to the extent of the assets of li. In 1879 
the decree-holder, in execution put up to sale property belonging to N, who 
preferred on unsuccessful claim. Subsequently N brought a suit to recover 
the land sold. Held, as N was a party to the suit of 1875 within the mean- 
ing of B. 244, C. P. Code, 1882 (s. 47), the suit would not lie. — Arundadhi 
V. Natesha, 5 M. 391. 

Held that proceedings in execution of a decree taken against the plain- 
tiff’s father and older brother on previous occasions did not bind the plain- 
tiffs under s. 244, C. P. Code, 1^2 (s. 47); the plaintiffs not having been 
parties to them within the meaning of that section. — Kriahnaji v. Vithah 
rau, 12 B. 80. 

Where the question is between two judgment- debtors interae, and not 
between the parties arrayed against each other os decree-holders on the 
one part and judgment-debtors or their representatives on the other, the 
provisions of s. 244, C. P^ Code, 1882 (s. 47) are not applicable. — Raynor v. 
The MuaaooHe Bank, 7 A. 681; Budorojij Hanumantha v. Allamneni, 70 
I. C. 829. 

A dispute as to possession between rival auction-purchasers of the 
same property in execution of different decrees does not fall within s. 47; 
^fandav^lli Ramo Row v. Siva Narayana, 25 M. L. T. 163. 

A decree-holder having assigned a share of, her decree, applied several 
times jointly with such assignee for execution. On a subsequent application 
by the original decree-holder alone, the Court directed that the moneys 
realized in execution should only be paid over to the co-decree-holders 
jointly. Held that the question in dispute was one between co-decree- 
holders and not between the parties to the suit or their representatives as 
contemplated by s. 244 (o), C. P. Code, 1882 (s. 47). — Gyamotiee v. Radha 
Ramon, 5 C. 592. 

In a suit for a declaration of invalidity of an execution sale, on the 
ground that the execution-proceedings were not taken out against the plain- 

1 L — : — *1 .T-- jjQt tjiQ T epTescntative of the deceased 

that the present plaintiff was a defendant in 
vas passed; and although he subsequently with- 
drew his defence, he remained a party on the record. Held, that as the 
plaintiff was a party to the suit in which the decree was passed, his remedy, 
if he could object to the sale, was by an application under s, 244, 0. P. 
Code, 1882 (s. 47) and not by n separate suit. — Ram Chandra v. Ranjit 
Singh, 27 C. 242 : 4 C. W. N. 405. Distinguished in Khetrapal v. Shyama 
Prosed, 82 G. 285. See also 17 M. 316. 

A person who, at the instigation of the judgment-debtor, obstructed the 
decree-holder in obtaining possession of the property, is not a party to the 
suit within the meaning of s. 244, C. P. Code, 1882 (s. 47); so orders 
passed against him under ss. 829 and 332, C- P- Code, 18^ (Or. XXI, r. 03 
and rr. 100, 101, 103) do not bar a suit. — Biahen Dayal v. Sagar Singh, 

2 0, W. N. 311. (17 C. 769 referred to). 

A suit for declaration that a decree purchased in the name of the defen- 
dant who had wrongfully taken out execution of the same in his own name 
had been really purchased by the plaintiff for his own benefit and that the 
^ defendant was only his benamtdor, is not barred by a. 244, 0. P. Code, 
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3^ T. 33^ end 'there is tid ounsistmn decree to Be xet aside in ihe suit 
4n Trhicb ‘tBe ^yile is -un-oeiuBfd^T/ttinutrc iKo/7. t, dhosenon TEtmzrr 

B C. X. B. BfS. 


ii sniit Trill be ‘to stet osde n decree nnS n oak held in orcention of 
«:di decree, vrhsn noth the sale and ‘the dccret ore imnosched on -the 
jTour.d o: Bond — -lnd«Z .VitnrT>nkr- T. 'Mukumr?. Ccri, ifl C. £/53 Bee 
oleo TJaiJiu: ~IlsT>urr, x. 3^rctin,rZr., X? C. 475. 3. C. : T< C, W. 3C. T.77. 
3*. C, ?3-l C 54C, c^nnmir*?): 3 /oB'Xo.’t. ,7Za*if:r;. rhimdrr, C. TS’-tj; 
X C. AV. 3C. r.Qr.r Xc’tj. ..Vcrcii, t, B7!rt: JI/uomB., iS C. 307 S4 C. 'Sir 
Te/eTTf4 uy, Tnrojo Cerru: t. JluHttunnksa, 35 C. 37T}; end XrBc- -'Keto 
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The question as to the status of tlie dccrco-holdor, namely, whether he 
cun rightfully claim to bo the represcntativo of the original decree-holder is 
a question relating to execution of decree within the meaning of this section; 
IFarc«/t Munshi v. Aftabuddi, IG C. L. J. 96. 

Under this sub-section the Court executing a decree is competent to 
determine whether an alleged transferee of a decree is or is not the repre- 
sentative of the decree-holder. The term representative also includes 
subsequent transferees from the transferee of the decree-holder; therefore 
an order of the executing Court determining whether an alleged transferee 
from a decree-holder or from his legal representative is or is not the 
representative of the decree-holder is an order under this section and is 
appealable as decree; Oanga Das v. Yakub Ali, 27 C. 670; Badri Narain v. 
Jat Kishen, 16 A. 483; Dwar Buksh v. Fatih Jali, 26 C. 250 : 3 C. W. N. 
222; Knshnama v. Appasamt, 25 M. 545: 12 M. L. J. 280; Raghavachari 
V. Paramasami Pillai, 11 L, W. 173. 

The question as to the genuineness of the purchase of a decree, arising 
between the purchaser who applied for execution on the substitution of his 
name as decree-holder and a judgment-creditor of the decree-holder -who 
having attached the decree opposes the application, comes within the pur- 
view of 6. 47, C. (3) of the C. P. Code and as such the decision is appeal- 
able as a decree, even though the judgment-debtor does not take any part 
in the dispute; Mohini Mohan v. Surendra Chandra, 20 C. W, N. 679 
{11 C. W. N. 433 distd.). 

Meaning of the Term " Representetives ” in the Section, — The term 
“ representative " as used in this section, means not only the legal repre- 
sentative in the sense of the heirs, executors or administrators, but includes 
any representative in interest, that is, any transferee of the interest of 
the decree-holder or judgment-debtor, or who, so far as such interest is ' 
concerned is bound by the decree; Veyendra Muthu Pillai v. Mayanadan, 
43 M. 107 (F, B.). To determine whether a particular person is a repre- 
sentative of a party to a suit, the two tests to be applied are, (1) whether 
any portion of tho interest of the decree-holder or of the judgment-debtor, 
which was originally vested in one of the parties to the suit, has by act of 
parties, or by operation of law, vested in the person who is sought to be 
treated as representative, and (2) if there has been a devolution of 
interest, whether, so far as such interest is concerned that person is bound 
by the decree; Ajodhya v. Hardwar Roy, 9 C. L. J. 485; 1 I. C. 213; See 
Taraprasanna v. Nilmoni, 41 C. 418. 

The word “ representative,” as used in s. 244 (c), C. P. Code 1882, 
(S. 47), means any person who succeeds to tho right of any of tho parties 
to tho suit after the decree is passed. The next heir of a Hindu widow 
is not her legal representative, as he inherits the property os heir-at-law 
of her deceased husband. — Kameskwar Perahad v. Run Bahadur, 12 C. 
458. See also Jagamath v. Shiv Ghulam, 31 A. 45: 5 A. L. J. 745; 
Ala Singh v. irasamo. 14 P. K. 1913 : 228 P. L. R. 1912. 

The w’ord ” representative ” s. 244, C. P. Code, 1882 (s. 47) has much 
W’ider meaning than the words “ legal representatives ” in s. 234, C. P. 
Code. 1832 (s. 50). The provisions of bs. 234 and 244 (c), C. P. Code, 
1882(83. 50 and 47) are not irreconcilable.— JStcaniinflfha v. Vaidyanatka 
28 M, 466 F. B. 
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O. L. J. 542; Siinath v. B»han Chandra, 2 C. L, J. 504; Eloheahi Daai 
V. Abinash Chandra, 5 C. L. J. 638. 

- A euU to set aside a certificate sale on the ground or £raud is not 
barred by s. 244 C. P. Code, 1882 (s. 47) — Baghubane Sahai v. Fulkumari, 
1 C. L. J. 642 (1 0. L. J. 538 distinguished, and 1 C. I/. J. 360 doubted). 
See also Srinth v. Bishan Chandra, 2 C. L. J. 504 (1 C. L. J. 638 dis* 
tinguished, and 1 G. L. J. 360 doubted). But see Barhamdeo Narayan 
V. Bibi Rasul Bandi, 32 C. 691, where it has been held that s- 244, 0.. 

P. Code, 1882 (s. 47) is applicable in its entirety to proceedings in execu- 
tion of a certificate, and a separate suit to set aside a certificate sale is 
therefore not maintainable (28 C. 813 referred to). See also Umed Ali 
y. Buj Ldkshmi, 10 C. W. N. 130. 

Where by reason of omission to serve a notice under s. 10 of the Pub- 
lic Demands Eecovery Act, there is no legal decree:. and no legal sale, a 
suit to set aside and to recover possession of the property sold is not 
barred by s. 244, C. P. Code, 1882 (s. 47). — Elolceshi Dassi v. Abinash 
Chandra, 5 C. L. J. 638. 

Under the provisions of section 21 of the Public Demands Recovery 
Act (I of 1895, B. C.) before its amendment by Act ! of 1897, B. 0., s. 
244, C. P. Code, 1882 (s. 47) is not applicable in its entirety and does not 
apply so as to bar a separate suit for setting aside a sale for arrears of 
cesses; it applies only so far as the procedure to be followed in execution- 
proceedings to enforce the certificate, and to realize the amount there- 
under is concerned. — Janki Das v. Ram Go lorn, 28 C. 813. 

Sale Held in Contravention of S, 99 of the Transfer of Property Act. — 
A sale held in contravention of the terms of s. 99 of the Transfer of 
Property Act is not a nullity, but an irregular sale, liable to be avoided 
merely on proof that the terms of that section have been contravened. 
The apphcation to set aside such a sale must be made under s. 244, 
G. P. Code, 1882 (s. 47) and before the confirmation of the sale, — Ashu- 
tosh Sikdar v. Behari Lai, 35 C. 61, F. B. : 6 C. L. J. 320; 11 C. W, N. 
1011 (26 C. 164; 30 C. 463 ; 33 C. 113 and 283 impliedly overruled; 12 
M. 325; 14 M. 74, and 16 M. 436 not followed). A sale in contravention 
of B. 99 of the T. P. Act, is only voidable and not void. — Methu v. Karup- 
pan, 30 M. 313 : 17 M. L. J. 163 : Sahadu Manaji v. Devlya, 14 Bom, L. 
R. 254: 14 I. C. 780. But see Sonu Singh v. Behari Smgh, 33 C. 283 
and Afat^an Patkuli y. Pankuran, 22 M. 347, where it has been held 
that the sale is void and it may be set aside under s. 244. C. P. Code, 
1682 (s. 47). See however, Ktshan Lai v. Umro Singh, 30 A. 146 (33 
C. 283 dissented from). 

Suit to Set Aside Sale on tba Ground that the Purchase was made 
Without Leave to Bid.— A suit to set aside a sale in execution on the 
ground that the real purchasers are the decree-holders and that they 
have purchased without permission to bid is barred fay s. 244, C. P. Code, 
1882 (s. 47). The proper remedy is by an application under that section— 
Durga Kunwar v. Balwant Singh, 23 A. 478.... also Viraraghava v. 
Vcnfeofa, 16 M. 287; Chinfamanrav v. Vithabai, 11 B. 588 and Genu v. 
Sakharam, 22 B. 271; Daulat Ram v. Jugal Kishore, 22 A. ,108; Kishnan 
V. Arunachalam, 16 M. 447 and Bkubon Mohun v. Nunda Lai, 26 C. 
824; Bathu y. Kondu, 82 M. 242: 5 M. L. T. 248: 1 I. 0, 221. 
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purchaser in execution of n mortgage -docrco is the representative of the 
judgment-debtor. — Narayana lyotgar v. Veera Chnndra PHlai, 34 M. 417: 
8 I. G. 429, (referred to in Bafieanf v. Ratan Lol, 1023 Nag. 161). See 
also M, Hassatn r. Maetcn V. Barm, 5 L. B. R. 85; Maung Po. Thei v. 
^namafar, 9 I. C. 472. Nor a private purchaser before attachment of the 
property in execution of a money decree; Kali Kumar v. Misiri Jan, 15 
C. W. N. 711. 

The purchaser from tlie decree-] lol tier auction- purchaser is not a repre- 
sentative of the decree-Iiolder qua decree-holder. His suit is therefore 
not barred by s. 47 as ho is not a representative of the decree-holder and 
as the question does not relate to execution, discharge and satisfaction of 
a decree; Mi Ah Cook v. Mi Hla Mo Way, (1922) L. B. R. 18; 64 I. O. 
68; Kanix Mehdi Begam v. Rasul Beg, 5 O. L. J. 651 : 48 I. C. 89. 

An auction-purchaser of the judgment-debtor’s equity of redemption 
is his legal representative \^ithiu the meaning of s. 244, cl. (c) of the G. P- 
Code, 1882 (s. 47). Therefore a suit at the instance of one decree-holder 
against another to set aside an order passed under s. 295, G. P. Code, 1882 
(s. 73) in favour of the latter and for recovery of the surplus sale proceeds 
that have been erroneously paid away to him, is not maintainable. — Hurd- 
tear Singh v. Bhawani Pershad, 2’C. W. N. 429 (24 C. 62 ref erred to). 

A. purchaser from a voluntary seller who has sold with the consent and 
authority of the Court under Or. XXI, r, 83 is a representative of the judg- 
ment-debtor.— Go bordhan Rai V. Bislian Prasad, 23 A. 116. 

A collusive purchaser of the equity of redemption whose purchase has 
been declared to be such, has no locus standi to maintain an application 
under B. 47 objecting to the execution of the mortgage decree as a repre- 
sentative of the judgment-debtor; Tarangini v. Baikuntha Nath, 42 I. G. 1. 

An auction-purchaser at a Court sale is a representative of the decree- 
holder within the meaning of s. 244, C. P. Code, 1682 (s. 47). A trans- 
feree acqmrmg an interest in the property of the judgment-debtor after 
Buoh property had been sold in execution, has a right to apply under s. lOA 
of the C. P. Code, 1882 (Or. XXI, r. 89). — Manikka Odayan v. Rajagopala, 
30 M. 507 ; 17 ISI. L. J. 291. (28 M. 87. followed, 19 A. 140; 20 M. 487, 
not followed 1 C. W. N. 279, dissented from); Arthanari Chettiar v. Nagoji 
Rao, (1912) M. W. N. 618. 

The application of the purchaser at a Court sale for dehvery of posses- 
sion against a purchaser of attached property after attachment comes under 
this section, as the purchaser of the attached property is the representa- 
tive of the judgment-debtor within the meaning of this section; Aixppuna 
V. Kumara, 34 M. 450: 20 M. L. J. 961.— See, 20 M. 278; 21 A. 20; 19 A. 
882; 28 G. 492. 

Purchaser of the interest of a tenure from the judgment-debtor who 
was the recorded-tenant prior to the decree obtained for arrears of rent, 
is not the representative of the judgment-debtor within the meaning of 
8. 244 (c) of the C. P. Code, 1882 (s. 47) and has no locus standi to apply 
to set aside the sale. — Kala Bhaha v. Bhagahati Debya, 6 C. W. N. 127 
(12 O. 458; and 24 C. 62 P. B. : 1C. W. N. 86 relied upon). A purchaser 
at a revenue sale of the interest of the judgment-debtor after a decree for 
sale on a mortgage had been passed against him, is a representative of 
the judgment -debtor and as such entitled to apply to set aside the sale 
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Lalman v. Jagannaih, 22 A. 876; Sadho v. Abhenandan, 26 A. 101; 
Sheodihal v. Bhawani, 29 A. 348 1 4 A. L. J. 188; Biru Ma^iata v. 8ht/a* 
wa Chum, 22 G. 483; Afoyan Pathuri v. PaJeuran, 22 M. 347: Pashupathy 
Ayyar v. ifotfconda, 28 M. 64; Jofmdra Mohan v. il/aftotncd Bostr, 82 C. 
832; Collector of Meerut v. Kalha Prosad, 28 A. 665; 3 A. L. J, 556; 
and Debendra Nath v. Prasanna Kumar, 5 C. L, J. 328; Shib Lahshman 
V. Tarangini, 8 C. L. R. 20; 8 O. C, 327; 40 P. W. R. 1907; 5 P. B. 
1907: 5 B. L. R. 1036, (p. 1041); Chintaman Singh v. Chuniaahu, 1 
Pat. L. J. 43: 3 Pat. L. W. 95; Nazir Husain v. Kanhaiya Lai, 35 I. 

0. 473; Sharju v. Mirkhan, 1 Lah. L. J. 230. In Thathu v. Kondu, 82 
M. 242 : 5 M. L. J. 248, it has been further held that a written statement, 
containing an answer to the plaintiff's claim may be treated as an appli- 
cation under this section. This proposition has been approved in Khoda 
Bus V. Sadu, 14 0. L. J. 620, (p, 625). 

In the face of s. 47 (2) C. P. Code, it is not permissible to a Court 
to dismiss a suit on the groimd that the remedy of the plaintiff was by 
way of execution. The mere fact that the Court which decided the suit 
would have had no jurisdiction to determine the matter in execution is 
not a sound reason for not treating the suit as an application in execution; 
Lakshmana Chetty v. JVIuffioft Ghetty, 18 M. L. T. 247; 30 I. 0. 785. 

A decree was passed against a minor treating him as a major. In 
execution, the judgment-debtor filed an objection that the decree was not 
binding on him. Held that the objection can be treated as a suit under 

B. 47, cl. (2) subject to any objection as to limitation or jurisdiction. — 
Daulat Singh v. Maharaj Baja Uamji, 48 A. 362: 24 A. L. J. 379: A. 

1. R. 1926 ALL. 387. 

Where a suit is brought for restitution in spite of the provision in 
8. 144 of tbe C. P. Code, it is open to the Court to treat the suits as a 
proceeding in execution in the exercise of its powers under si 47, cl. (2), 

C. P. Code; Jaman Lai v. Bagho, (1922) Nag. 108; 67 I. G. 319. . 

Where the decree-holder's petitions purported to be petitions for 
review under Or. XLVII, r. 1, it was held that they could be treated as 
application under s. 47; Jagannath Mandal v. Jaladhar Mandal, 26 C. 
L. J. 317: 40 I. C. 839. 

If the execution proceedings are still going on, it is not material 
whether the dissatisfied party applies expressly under a. 47 or purports 
to bring regular suit, provided the Court is the same. Clause (2) now 
makes express provision for mistakes of this kind; Nago Po Tun v. Mi 
Thet Pon, U. B. R. (1910), 4th qr.. p. 66: 10 I. C. 991. 

When there was no question of limitation or court fees, a revision 
petition may be treated as a memorandum of appeal; Ariun Das v. 
Gunendra, 20 C. L. J. 341 : 18 C. W. N. 1266. 

Where no specific amount is stated in a petition of objection the 
High Court declined to treat such a petition as a plaint; Mohun Lai v. 
Jagannath, 35 A. 243: 11 A. L. J. 282; see also Nastruddin v. Bhaa^ 
wana, 12 A. L. J. 31: I. C. 663. 

Section 47 (2) was intended to obviate the injustice caused to parties 
by a mistake in the initiation of proceedings and enables a Court to treat 
a suit as an application and rice reno. It does not enable one proceeding 
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A mortgagee by conditional sale is o representative of the mortgagor; 
Janhi Prasad v. Ulfat AM, 10 A. 284. 

A person to whom n transferable occupancy-holding was mortgaged 
before its sale in execution of a rent decree, is a representative of the 
judgment-debtor and may apply to set aside the sale. — iViaa J5»6t v. Radha 
Kishore, 11 0. W. N. 812. But not a transferee of a not- transferable 
occupancy bolding; Prosuntio v Bama Charan, 13 C. W. N. C52. 

Transferee of a Decree. — The assignee of a decree-holder is bis repre- 
sentative within the meaning of s 244, C. P. Code. 1882 (s. 47). — Jamini 
Nath V Debi Prasad, 33 C. 857; 4 C. L. J. 192 A transferee of a decree 
by operation of law is to bo regarded ns the representative of the original 
decree-holder — Paramananda Das v. YaUab Das, 11 B. 506. See also 
Subbutnayainmal v. Chtdaviharam, 25 M. 383. ' 

Attaching Creditor, — A pers'on attaching a decree is a' representative 
of the decree-holder within the meaning of s. 244, C. P. Code, 1882 (s. 47) 
and in every case is entitled to enforce ^’execution of the decree which he^ 
has attached. — Peary Mohan v.' Romesh Chunder,' 16 0. 371; Sah Mari 
Mull V. Kanagasabapathi, 16 M. 20. Followed in Krishnan v. VenJtaiaphii, 
29 M. 318. Mohini Mohan v. Surendar Chunder, 20 C. W. N. 679 (11 0. 
W. N. 433 disfd.). But see Ram Chunder v. Harniran, 11 C. W. N. 433 : 
6 C. L. J, 437 and Rangasami Chetti v, Pertasami Mudali, 17 M. 68. 

Transferee of a Tenure or Occupancy Holding. — ^Where the landlord 
of an occupancy-tcnant obtains a decree for rent - against his registered 
tenant, an unregistered transferee of the tenant of a portion of the holding 
is bound by the decree, and is therefore a representative of the judgment- 
debtor under s. 244, C. P. Code, 1882 (s. 47). — Aegar Alt v. Asaboddin, 
9 C. W. N. 184. Followed in Gopinath v, Sajani Kant a, 10 C. W. N. 240 
and in Upendranath v. Bhupendra 3 I. C, 89. 

A person who acquired a putni tenure at a sale in execution of a decree 
for money against the putnidar, but ,who did not get his name registered 
in the landlord's office is bound by the decree for rent against the recorded 
tenant and is therefore a representative of the judgment-debtor within the 
meaning of s. 244, C. P. Code, 1882 (s. 47). — Surendra Narayan v. Qopi 
Sundari, 9 C. W. N. 824: 82 C. 1031 (24 C. 62 and 9 C. W. N. 184, 
followed. 6 C. W. N. 128 and 12 O. 458 not followed). 

Where the landlord has accepted rent for a long period from the 
purchaser of a non-transferable occupancy holding as marfaidar he has o 
locus standi under s. 47 to object to execution proceedings against the 
original tenant in respect of his holding; Oagan Chunder v. Nafar Chunder' 
04 I. 0. 124. 

The purchaser at an execution sale lield in execution of a decree 
against the unregistered transferee of an occupancy holding is a representa- 
tive of the recorded tenant and is therefore entitled to apply for setting 
aside a sale in execution of a rent decree against the recoroed tenant on 
the ground of fraud; Haradhan v. Orish Chunder, 8 C, L. J. 327: 18 
C. W. N. 98. 

A person who without the landlord's consent purchases a portion of 
non-transferablo occupancy holding, is a person whose immoveable property 
has been sold, and is a representative of the judgment-debtor under this 
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When 0 party to a decree and subsequent proceedings in execution 
thereof has altered execution to proceed and property to be sold without 
appealing, he cannot sue to recover the property so sold on the grounds 
which might have been taken in appeal from the decree or from orders in 
execution. — Beni Praaad v. Lukhna Kunwar, 21 A. 323. 

Where a prior suit brought by the father as trustee to recover certain 
property was dismissed as barred by this section, a subsequent suit 
brougt by the sons after the death of the father, was concluded by that 
decision; Bamapayya v. Aitha Melanta, 8 M. L. T. 221. 

If an application has been made under s. 47 and disposed of, the 
decision is res judicata and on that ground a subsequent regular, suit will 
b^ Jbarred; Naga Fo Tun v. Mi Thet Pan, U. B. R. (1910) 4th qr., p. 
66: 10 L C. 991. 

This Section is Not Applicable to Cases under Act X of 1859. — ^Tbis 
section and the sections which deal with proceedings after sale have no 
application to cases arising under Act X of 1859, the only remedy open 
to the judgment-debtor under that Act, whose property has been illegally 
sold, is by a separate suit; DamodaT Misra v. Iswar Chandra, 15 C. W. 

N. 78: 7 I. G. 387. 

Explanation. — ^This explanation is new and has been added to put an 
end to a condict of judicial decisions. Where a party has been properly 
impleaded as one of the defendants in a suit and the case against him 
would have proceeded to judgment but for the fact that the plaintiff 
elected to abandon part of bis case and the suit was in consequence dis- 
missed against this defendant. He is a " defendant against whom a suit 
has been dismissed " within the meaning of the explanation to a. 47. 

O. P. Code; Sannama v. Radhabhai, 41 M. 418 (F. B.); 34 M. Jj. J. 17. 
.In Ramaaatni v. Kameawararnma, 23 M. 361: 10 M. B. J. 123 F. B. and 

in Bibhudapriya v! Vidiamdhi, 22 M. 131, it was held that where a party 
in a suit is exonerated from such suit being dismissed as against him and 
a decree is passed against a co-defendant in the suit, and in execution 
of that decree, property belonging to and in the possession of the 
defendant who was so exonerated from the suit, is attached and sold, 
the latter is not entitled to maintain a suit for recovery possession of the 
property, the question of his claim to, and to recover possession of the 
property being one under this section so as to debar him from maintain- 
ing such a suit. This case has been followed in 15 C. P. L. R. 106, 
aee also Gowri v. Vigncahawar, 17 B. 49; 15 M. H. C. B. 247 p. 250; 
Abdul Jfarim v. Tambuawami Ptllai, (1917) M. W. N. 93; Kriahnappa 
Muddaly v. Periaaami, 40 M. 964 (F. B.): 32 AI, L. J. 532: (33 C. 425, 
20 0. AV, N. 1279, 23 AI. 361, 29 Al. B. J, 629, 21 Al, 45, referred fo); 
Data Din v. Nanku, 16 A. B. J. 752; Jamna Perahad v. Ram Dulare 
Lai, 62 I. 0. 187. . 

On the other hand the Allahabad High Court in Kalka Praaad v. 
Baaan^ Ram, 23 A. 340 and in Sheo Parkash v. Natvab Singh, 32 A. 
321: 7 A. B. J. 204 and the Calcutta High Court in Rahimulla v. Lai 
Meah, 20 C. 690 : 6 0. W. N. 272 and in Ram Perahad v. Jagannath, 30 
C. 184: 6 C. W, N. 10 took contrary views. It was to reconcile these 
conflicting decisions that the explanation has been added, which gives 
effect to the Madras Full Bench Case. 
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A decree obtained ngainet the sons of the defendant as his ostensible 
representatives cannot bo executed against the estate at the hands of the 
executrix. The proper remedy pointed out; Kali Charan v. Suhhada, 22 
0. L. J. 272 : 20 0. W. N. 58: 30 I. C. 824. 

An auction-purchaser who was not a party to the original suit is not 
a representative either of the judgment-debtor or the decree-holder. — 
ItrajahuaT v. Raja Ram, 27 I. C 570 {19 C. 683 expld.; 28 M. 87; 80 
M. 607, dissented; 80 A. 879; 25 B. 631 re/d.); Balwant v. Rattan Lai, 
68 I. C. 429; Narsimbhat v. Bandit, 42 B, 411 , HuJiaVnehand v. Oonaaram, 
12 P R 1919 

Objection by the Representative of a Deceased Judgment-debtor that 
the Property Attached does Not Belong to the Judgment-debtor but to 
Himself — When Comes under this Section. — ^When a decree against a 
person in a representative capacity has been properly passed, and proceed- 
ings have been taken under it to obtain' execution against the party in his 
representative character, he is a party to the suit with respect to any 
question which may arise between him and the other parties relating to 
the execution of the decree within the meaning of the section. — Chowdry 
Wahed AU v. Jummal, 11 B. L. R. 149, P. 0.: 18 W. B. 185, P. C. 

Where a judgment-debtor claims attached property either on his own 
account as his owm property or as the representative of third parties, in 
which capacity he has been sued, the question between him and the 
attaching creditor is one between the parties to the suit under s. 47. But 
where he raises the objection on behalf of third parties who are not re- 
presented before the Court, the order passed thereon must be regarded as 
an order under (Or. XXI, r. 60). — Roop hall v. Beltam Medh, 15 G. 487. 
Referred to in Ramanathan Chettiar v. Levvia Maraltayar, 23 M. 195; 
Petti Kayilalcaath v. Alam Ibram Haji, 31 I. C. 893. 

If the property claimed by A in his personal capacity was sold in 
execution of a decree passed in a suit in which he was sued in a representa- 
tive character as the property of B, it was open to A to apply under s. 
47 of the C. P. Code, to have the sale set aside. ' A separate suit was not 
maintainable; Khitish Chunder v. Thahamani, 27 C. L. J. 672 (17 0. 71 J 
folld.). 

An objection by the representative of the deceased judgment-debtor, 
in the course of the execution of a decree to the effect that the property 
attached in satisfaction thereof is his own property, and not held by him 
as such representative, is a matter cognizable only under s. 47. — 
Punchanun v. Rabia Sibi, 17 C. 711, F. B. Followed in Kali Charan v, 
Jewaf Dube, 28 A. 51: See also Ajolcoer v. Oorak Kath, 20 C. I/. J. 48; 
19 C. W. N. 617; Vpendra Nath v. Kxtsum Kumart, 20 0. L. J, 485: 19 
O. W. N. 520; Upendra Bhatta v. Ranganath, 17 if. 800; Fakir Chandra 
V. Giribala, 22 C. L. J. 804. Seth Chand Mai v, Durga Dei, 12 A. 818, 
F. B. (4 A. 190: 6 A. 105, overruled). Rajrup Sinah v. Ram Oolaum 
Ray, 16 G, 1; Murigeya v. Heyat Saheb, 23 B. 237; Beni Prasad Kuntoar 
V. lAikhna Kunwar, 21 A. 823. Madhusvdan Dass v. Oobinda Pria, 27 
C. 34; Vmed Haihi Singh v. Oontan Bhaiji, 20 B. 885; Krishnan v, 
Arunachalam, 16 if. 447; Ram Qhulam v. Haeara Koer, 7 A. 647. (6 C. 
777, dissented from); Sita Ram v. Bhagican Das 7 A. 783; Mulmanfri 
V. Athfdk Ahmad, 9 A. 605; Ravunni Menon v. Kunju Nayar, 10 if. JI7; 
and Nimba Harishet v, Sitaram Parji, 9 B. 468. Bhagat Ram v. 
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to the relief granted by the decree; not when it determines merely, an 
incidenial question as to whether the proceedings are to be conducted in 
a certain way. The language of a. 47 clearly indicates that the questions 
contemplated by the section must be of a nature such that it is possible 
to suppose that but for the section, they could have formed the subject 
of determination by a separate suit. But a question of an incidental 
character can never come under that description, and an order determin- 
ing such a question can not therefore, be a decree as defined in s. 2. — 
per Banerji, J, in Jogodishury v. Kailash, 24 C. 725, 739, DeoTii v. 
Bansi, 16 C. W. N. 124; MuJehtar v. Mugarrah, 34 A. 530; Saraswati v. 
Qolapdas, 41 C. 160; Saurendra v. Mirtunjoy, 5 Pat. L. J. 270; Sardami 
V. Bamratan, 2 L. L. J. 398; Panch v. Mani, 16 C. W. N. 970. 

LIMIT OF TIME FOR EXECUTION. 

48, (1) Where an application to execute a decree not 

being a decree granting an injunction has been 
in Hiadc, DO Order for the execution of the same 

decree shall be made upon any fresh application 
presented after the expiration of twelve years from — 

(a) the date of the decree sought to be executed, or, 
(h) where the decree or any subsequent order directs 
any payment of money or the delivery of any 
property to be made at a certain date or at recurring 
periods, the date of the default in making the pay- 
ment or delivery in respect of which the applicant 
seeks to execute the decree. 

(2) Nothing in this section shall be deemed — 

(a) to preclude the Court from ordering the execution 
of a decree upon an application presented after 
the expiration of the said teira of twelve years, 
where the judgment debtor has, by fraud or force, 
prevented the execution of the decree at some time 
within twelve years immediately before the date 
of the application; or [Paras. 3 & 4, s. 230.] 

(h) I limit or otherwise affect the operation of article 
180 of the second schedule to the Indian Limita- 
tion Act, 1877. [New.] 

COMMENTARY. 

Alterations made In the Section. — This section corresponds with 
paras 3 and 4 of section 230 of the 0, P. Code of 1882, with several modi- 
fications and changes. Cl. (6) of sub-section (2) is new. 

In view of the important changes introduced, the old section is repro- 
duced below, to enable the readers to make a comparison, The words in 
italics have been omitted from the present section: — 
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10 Bom. L. R. 039; Ratiiltwar v. Oulah Chand^ 6 I, 0. 628; Peanj Lai 
V. Chandi Charan, 11 0. W. N. 163; 6 0. L. J. 163; Chhakaure Mahian 
V. Oanga, 30 C. 862; Ham Krhhna v. Narayan, 40 B. 126. But see 
Ariabudra v. Dorasami, 11 M. 413; Lachmi Naratn v. Kttnji Lat, 16 

A. 449: and Uamayya v. Vcnhatarafnam, 17 M. 122; 6 0. 0. 271; 1 
N. B. B. 173; Juga Lai v. Audh Behan, 6 0. W. N. 223; Tata Smgh v. 
Partap Singh, 243 P. W. R. (1912): 18 I. C. 670; Karoo v. Rameshwar, 
6 Pnt. L. J. 451. 

T}i 0 question wdiether the property is nncestral or self-acquired, liable 
or not in the hands of the sons to satisfy their father’s debt under the 
Hindu Law', is one relating to the execution of decree, and cannot bo raised 
in a separate suit. — Kashinath v. Baji Pandwren^^, 11 Bom. L. B. 699. See 
also Jagadip Singh v. Narain Singh, 4 P. R. 1913 F. B. 173: P. L. R. 
1912. 

The question whether a Hindu widow incurred debts for legal necessi- 
ties or not and W’helher the debts were her personal debts, come within 
this section — Oujadhur Prosad v. Bindt/basmt, 19 C. W. N. 95. ^ 

• Objection by Trnstce or Shebaft When Falls within this Section. — ^If 
A in execution of a decree for money against B personally, -attaches 'and 
proceeds to sell properties of which B alleges that he in possession not in 
his owm right but as shebait of a deity to whom the properties have been 
dedicated, the question does not fall within the scope of section 47 but 
within Or XXI, r. 68; Kartick Chandra v. Ashutosh, 39 C. 298 F. B. : 16 
C. "W. N. 26 : 14 C. L. J. 425 (followed in Vpendra v. Kvaum Knmari, 42 
C. 442; 20 C. L, J. 485; 19 0. W. N, 520; dissented from in Shah Naim 
V. Girdhari Lai, 4 0. "W. N. 102: A. I. B. 1927 Oudh 120); Kaliproaanna 
V. Golam Rahaman, 18 C. W. N. 910; 20 I. O, 790; Bhajahari Pal v. 
Bam Lai Das, 6 O, W. N. 63; Amar Chand v, Nani Oopal, 12 G. W. N. 
808, and Ali Sajjad v. Bh'afan Singh, 3 A. L. J. 370; Nath Mai v.‘ Tajam- 
mal Hossain, 7 A.‘ 86, where the judg'nent-debtor claimed the property 
as tvakf of which he was ^futtawaU. In Murigeya v. Haye t S aheb, 23 

B. 237 the claim by a trustee was held to come under Or. XXT, r. 58. 
See also Rani Indumati v. Jageshwar, 28 A. 644: A. W. N. (1900) 168: 
3 A. L. J. 565 and Budrudeen Sahib v. Abdul Rahim, 31 M. 125; Sajidali 
V. Ali Afahmmad, 12 I. C. 411.' But see Shah Naim v, Girdhari Lai, 4 
O. W, N, 102: A. I. B. 1927 Oudh 120, where it was held that an objec- 
tion by a manager of endowed property to the attachment of certain 
property in his possession, on the ground that such property is not ’in his 
possession in his personal capacity but as such manager, is a question 
which falls under 8. 47 and not under Or. XXXI, r. 58. 

Tlie above Full Bench case has impliedly overruled 8 C. "W .N. 353, 
12 C. W. N. 810, 85 C. 364, 7 0. L. J. 537, where contrary views w'ere 
(aVen, arid it has explained the Full Bench case in 17 C. 711. It should 
bo noted here that at first sight it may appear that the rules laid down in 
the two Full Bench cases are conflicting, but they are not really so. In 
the Full Bench Case in 17 C. 711, the objector was ^brought upon the 
record, as representative of the judgment-debtor, who was a party to the 
suit; whereas in the Pull Bench Case in 89 0. 293, although the ahebait 
was party to the suit in his personal capacity, he was not a party in hia 
capacity ns a trustee of the endowment. Hence in the former case the 
question arose between the parties or their representatives and relating to 
execution of decree, etc.; but in the latter case the objector was not a 


c p. a-25 
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Under the old section it was necessary for the application of the rule 
of limitation contained in the section that the application for execution 
should have been made under the section and granted; but the words 
under this section and " a7id granted” have been omitted in the 
present section, and the result is, that the rule of limitation contained in 
this section applies whether the application is granted or not or whether 
the application was made under this section or not. The word " granted^’’ 
in the old section was held to be equivalent to the word '* admitted 
By the omission of the word " granted ”, the following cases have been 
rendered obsolete. (8 A. 301 and 536; 8 C. 297: 10 C. Tt. R. Ill; and 
18 A. 482). 

Clause (h) of sub-section (2) is new. It has given legislative sanc- 
tion to the following cases (6 B. 258, 7 M. 540, 20 C. 551 and 24 C- 
244) in which it has been held that the .rule of limitation contained in 
the old B. (230) did not apply to decrees of Chartered High Courts. In 
other words, the rule of 12 .years limitation contained . in this section 
does not affect the operation of article 180 of the Limitation Act, 1877 
(now Art 183 of the Limitation Act, 1908). The object and effect of the 
addition of the new clause has been fully explained in Jogendra Chandra 
V. Shtjam Vas, SB 0. 543: 9 0. L. J. 271. . , , • . , 

*' Any fresh application presented.” — ^Theae words have been sub- 
stituted for the word ” subsequent application *’ which occurred in the 
old section, probably because they express more clearly the object for 
which the alteration has been made- " The words ” subsequent applica- 
tion ” in the old section were rather vague, ns they mean an initial 
application in the form prescribed by Or. XXI, r. 11, or they may mean 
an application merely ancillary or incidental to an application already 
made for executions as under the above Order. Thus, any subsequent 
application ancillary to previous substantive application in furtherance 
of the substantive application is not within the prohibition. See Rahim 
Ali V. Phul Chand, 18 A, 482 F. B. : 16 A. W. N. 142, where it has 
been held that ” an application for execution referred to in s. 230 (now 
8. 48), is an initial application of the nature provided for in s. 235 now 
Or. lOfI, r. 11) upon which an order has to be made by the Court for 
granting or refusing execution. An application merely ancillary or inci- 
dental to an application already made’ for execution as under s. 235, 
cannot be regarded as “ the application to execute,” contemplated by 
8. 230, but only ns an application to' proceed with the previous applica- 
tion for execution. Where 'the decree-holder has put in a regular appli- 
cation for execution, in accordance with s.' 235, within 12 years from the 
date of the decree and in sufficient time, to' get an order of the Court 
to the effect that he may enforce it in terms of the application, it cannot 
be presumed that the Legislature intended him to suffer because, owing 
to causes for which the decree-holder is not responsible, the final' com- 
pletion of the proceedings under the prior application had not been 
obtained within the period prescribed by s. 230. This case has been 
followed in Jffointiddm Oha]pi Singh. 2 A. L. J. 276; in MuiibuUah 
V. Vmed Bibi. 80 A. 499 : 5 A. L. J. 616; in 27 P.' R. (1905): 79 P. L. 
R. (1005), and in Bam Sarup v, Dasrath, 83 A. 617 F. B.: 8 A. L. J. 
412, in which it has been held that where an application for execution 
in accordance with s. 236 has been made within the period 'of 'limitation 
prescribed by s. 230 and execution has been ordered in accordance with 
the prayer in the decree-holder’s application, the* right of the' decree- 
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Chunder v. Kali Churn, 3 C. SO; 1 0. L. R. 6. A suit for the value of 
crops carried away by the defendant while in possession under a decree 
W’hich was aftem’ards set aside in appeal, is not barred by this section. — 
Shurnomoyee v. Pafarri Sirlar, 4 C. 625. 

WJjere a dccreo-ljoldor-purohnser is placed in possession, and the sale 
in subsequently set aside and the properties are again proclairued for sale, 
the right of the judgment-debtor to have the mesne-profits for the period 
of the decree-holder’s occupation of the property is a matter to be decided 
in execution proceedings under s, 47. — ilfntmo Maung v. Wightman <6 Co., 
7 Bur. L. T. 64: 24 I. C. 468. 

Damages Resulting from Acts done under Cover of Execution Pro* 
ceedings or for Trespass.-*Under s. 244, C. P. Code, 1882 (s. 47}, the 
Court executing the decree can only restore to the rightful owner, land of 
which he has been deprived in the execution proceedings in excess of that 
decreed, and that where damages have resulted from acts done under cover 
of the execution proceedings either by the decree-holder or at his instigation 
or suggestion, a separate suit for the recovery of such damages lies against 
the decree-holder. — Deno Nath v. Bam Kumar, 6 C. L. J. 627. (11 W. 
R. 616; 12 W. R. 85, and 12 B. L. R. 201, followed). 

Claim for damages by auction-purchaser against judgment-debtors and 
others not parties to the decree, for injury done to property purchased after 
confirmation of sale is not a question relating to 'execution within the 
meaning of s 244, C. P. Code, 1882 (s. 47). — Kalintavita Mama v. Kdltn- 
tavita Haji, 31 M. 87: 17 M. L. J. 643; Abinash Chandra v, Bhuban 
Chandra, 25 C. W. N. 750. 

A claim for damages for injuity to certain goods belonging to plaintiff, 
but attached by the defendant in execution of a decree held by him against 
the plaintiff, is a matter which should be determined by a separate suit and 
not by the Court executing the decree. — Luchman Vasa v, Heera Lai, 8 
N. W. P. 187. See also Wright y. Seefa Bam, 2 Agra 105, and Kashee 
Kishore v. Noor Khan, 7 W. R. 46. 

Objection by Judgment-debtor that the Property Delivered to the 
Auction-purchaser Is Rot Included In his Sale-certificate. — An objection 
by the judgment-debtor that the auction-purchaser had tahen possession of 
property to which his sale-certificate gave no title does not fall within b. 
47.— Rom Adhar v. Bam Narain Das. 24 A. 619, (20 M. 487 and 13 G. 
826, referred fo); Maharaj Singh v. Jagan Nath, 14 O. C. 70. But see 
Kathirayaswami v. Romabhadra, 45 I. C. 608. 

Fraud. — The word fraud has not been defined in the C. P. Code. The 
only definition of the word ” fraud " is to be found in s. 17 of the Indian 
Contract Act, but that definition seems to be incomplete. There are and 
may be innumerable and inconceivable kinds of fraud. It is difficult, if 
not impossible to give any exact definition of the word. I have there- 
fore quoted the definition of fraud from Kerr on Fraud and Mistake (see 
notes under Or. XXI, r. 90). Collusion is considered as fraud. By the 
addition of the word " fraud ** in Or. XXI, r. 90, only one particular 
kind of fraud has been taken out of the operation of this sectoin, but 
where execution sale is tainted with other kinds of fraud, besides the 
one mentioned in r. 90, they must come under this section, as will appear 
from the cases noted below. 
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Where ci decree is amended, th^ date of the amendment is the date 
of the decree within the meaning of 8. 48; Bfilodco v. Byed Yusuf, 60 I. C. 
S18. 

A decree was obtained against several defendants; only some of them 
appealed and in the appeal the other defendants were not made parties. 
The appeal was dismissed. Held, that the 12 years’ period of limitation 
under s. 48 commenced to run from the date of the first Court’s decree 
and not from the date of the appellate decree; Avtir Ali v. Harish Chan- 
dra, 80 C. W. N. 306 : A. I. R. 1926 Cal. 664, 

Where a person prefei^ an appeal where no appeal lies, the order 
disposing of the so-called appeal does not amount to a '* decree ” within 
the meaning of s. 48 (a) and limitation therefore runs from the date 
of the original decree; Sahu Nand Lai v. Sahu Dharam, 48 A. 377; 24 
A. L. J. 465: A. I, R. 1926 Ali. 440: 94 1. C. 961. 

In the case of a decree for payment of money or delivery of property 
the period of limitation for, application to execute portion of decree not 
appealed against runs, from the date of the decree on appeal . — Krishnama 
Charidr v\ Manapom?naZ, 26 M. 91. F. B. (12 M. 497 diesenied from). 

Held, that the order of an Appellate Courtr abating, because no repre- 
Bsntative of the appellant was on the record, was not the '* final order or 
decree of the Appellate Court ” within the meaning of art, 182 (2) of the 
Limitation Act, ' but that limitation would run from the date of 
,the .original decree . — Famal Husen v. Raj Bahadur, 20 A. 124. Dis- 
tinguished in Fazlur Rahman v. Shah Muhammad, 30 A. 885. 


. - In , cases where .the original decree has either been set aside or modi- 
fied, that decree ceases to exist, and limitation begins to run from the 
date of the decree in appeal. The same rule applies where the original 
.decree is affirmed in appeal; and limitation begins to run from the date 
of affirming the original decree.— Mahomrd Medi v. Mohini Kanta Shaha, 
7 G. L. J. 305; 34 0. 674. -Followed in Md. Razi v. Karbalar Bibi, 82 
A. 136 : 7 A., L J. 58; see, Narasaya v. Vitla, 21 M, L. J. 1020 ; 10 M. L. 
.T, 281 ; (1911) 2 M. W. N. -239. 

Whe^re the parties to the decree come into Court with an. agreement 
to alter its terms, and the Court passes an order modifying the terms of 
the decree in, accordance therewith, the period of 12 years prescribed by 
this section begins to run from such date and not from the date of the 
original decree; Bimtuori La! v. Abdul Oafur, 5 P. L. R, 1109: 1 I. C. 48. 


Where there are two decrees in a suit, a preliminary decree and a 
final decree or a decree absolute, the final decree is the complement of 
the preliminary decree and for the purposes of cl, (a) of sub-section (1) 
of B. 48, the two together must be' tahen to be a single and indivisible 
decree, the date of which is the date of the final decree or decree absolute. 
This is so even if the preliminary decree was one based on a compromise; 
8hih Durga v. Oopi Mohan, 23 C. L. J. 673. v 


, A mortgagee decree-holder* nnll have 12 years under this section to 
perfect the prelimmary decree and another 12 years under the same sec- 
tion, jf he gets the order absolute within the first 12 years- Mohomed 
Hutafn V. A6dul Kareem, 17 M, L. T, 424; 29‘I. 0 937 
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such a sale falls within section 47 and does not fall under Or. XXI, r. 90, 
which applies when the seje is sought to be set aside on the ground of 
fraud and material irregularity, and not when the solo is bad as being 
without jurisdiction and absolutely void; Sorabfi v. Xala Baphunatk, 86 
B, 156: 13 Bom. L. R. 1193. 

An application to set aside a sale held without service of notice 
under Or. XXI, r. 22 comes within the provisions of this section; it does 
not come within Or. XXI, r. 90, which refers to the publication and con- 
duct of the sale by the officer by whom the sale is held; Levina Ashton 
V. ^fadhabmont, 11 C. L. J. 4^ : 14 C. W. N. 660; Kumed Bewa v. 
Prasanna Kumar, 40 C. 45; Parashram v. Balmukand, 82 B. 672; Lahshmi 
Charan v. Snsh Chandra, 13 C. L. J. 162. 

Although a suit to set aside a sale on the ground of fraud and irre- 
gularity is barred by Or. XXI, r. 90 of the C. P. Code, but a suit for 
declaration of invalidity of the sale on the ground that the minor was 
« not properly represented in the execution proceeding, and that the legal ' 
representatives of the judgment-debtor were not ■ brought on the record 
18 not barred. Further, the judgment-debtor 'is ■ also entitled to bring a 
suit for other appropriate reliefs on the ground of fraud against the decree- 
holder and the auction purchaser, such as for damages or for injunction, 
subject to the limitation prescribed in art. 06 of the Limitation Act; 
Pasumurti Payidanna v. Dadi' Lakshminarasamma, 88 M. 1076; 28 M. 
L. J. 625. 

In an application to set aside a sale, a compromise petition purport- 
ing to have been signed by all the parties was presented. Subsequently 
one of the applicants presented an application to set aside the sale, on 
the ground that the compromise was obtained behind her back and in 
fraud of her rights. Held, that the question can be determined under 
this section . — Asaban Banu v. Ananda Chandra, 14 C. W. N. 823; S 
I. C. 116. 

An application to set aside a ssde on the ground that it had been 
brought about by the fraud of the residents of the village where lands 
are situate and where the decree-holder resided may be made under this 
section and not under Or XXI, r. 90 . — Harihar v. liama Pandu, 83 B. 
698; 11 Bom. L. R. 1113. 

In the absence of fraud and misrepresentation an auction sale cannot 
be set aside on the ground that the judgment-debtor had no saleable 
interest (Or. XXI, r. 91); Makhamchore v. Nishind Oonai, 10 C. L. J. 
492. - 

Under the G.^ P. Code of 1882, applications to set aside sales on the 
ground of fraud in publishing and conducting the sale came within the 
purview of this section; but under the present Code, by Or, XXI, r. 90, 
such applications have been taken away from the operation of this sec- 
fion. Therefore, the following cases, decided under the old code, have 
been overridden, so far as they decided that such applications came 
under this section, but other questions decided in those cases are still 
good law, and hence they have been inserted fccloic;— - 

In determining whether an application to set aside a sale comes 
within the scope of s. 244, C. P. C^e, 1882 (s. 47) or not, the point to 


( 


404 


CODE OF CtVlL PROCEDURE 


[Sec, 48. 


money is payable within 6 months of the decree occurs from the date 
when default in making the payment occurs; SuTajman v. Anjore Shvhvl, 
21 A. L. J. 861. 

Where the Appellate Court simply confirms the decree of the lower 
Court, it does not enlarge the time fixed by the decree of the original 
Court for the performance of the conditions precedent . — Ramaewami v. 
Sundara, 31 M. 28; Amir Ali v. Oopdldas, 54 I. C. 924. 

Deposit of decretal amount — ^Time fixed in the decree ending on holi- 
day — ^Payment on opening day is good and valid payment , — Surendra 
V. Sauravini, 10 C. W. N. 535: 8 C. L. J. 389. 

A decree-holder, cannot by any agreement with the judgment-debtor, 
extend the period which the law allows him under this section; Raghunath 
V. Kashi, 16 0. L. J. 678. 

To render s. 48 (1) (6) of the C. P. Code applicable there must be an 
order of Court directing the payment of money on a certain date. Where 
there was a decree for money in a lump sum, the fact that the parties 
came to some arrangement out of Court for payment in instalments 
would not attract the operation of this clause or prolong the period of 
limitation; BanaTsi Das v. Ramzan Raj Bibi, 72.1. 0. 477. 

An instalment decree made the payment of the whole decretal sum 
compulsorily payable on default of any one instalment. Held, that the time 
for recovery of the whole amount begins to run from the date of the first 
default BO that if execution in respect of one instalment is allowed to become 
barred by time, the whole decree becomes barred; Bawia Sundari v. Kiran, 
49 1. 0. 497. 

An order under s. 48 (1) (ft) must be made by the Court which made 
the decree and not by a Court executing the decree. Where a Court 
executing the decree records a compromise, the original decree is not 
altered and limitation for purposes of execution is still calculated from the 
date of the decree; Jivan Bahsh v. Muhnial Huq, A. I, R. 1923 Lah, 678 
78 I. G. 794. 

Where Payment Is Directed to be Made on the Happening of a Speol> 
fled Event.— Where a decree directs payment to be made on the happen- 
ing of a specified event, the period of limitation provided by a. 48 is to 
be computed from the date on which the event happens and not from 
the date of the decree; Narhar v. Krtshnaji, 86 B. 368: 15 I. 0. 822. 
This decision of the Bombay High Court was followed by the Madras High 
Court in Aiyasamier v. Venhatachela, 40 M. 989: 37 I. C. 741, where 
it was held that the 12 years for enforcing' the personal remedy against 
the mortgagor runs from the date of the sale of the mortgaged property. 
The Calcutta High Court in Jnanendra Nath v. Khulna Loan Go,, Ltd., 18 
C. W. N. 492 (affirmed in appeal in Khulna Loan Co., Lid. v. dnanendra 
Nath, 22 C. W. N. 145 P. 0.) held that the 12 years is to be computed 
from the date of the decree. The Madras High Court in Shuja-uUmulk v. 
UmtT-ul'Uynra, 48 M. 846 : A. I. R. 1926 hfad. 20 has held (following 22 
C. W. N. 145 P. 0.) that where a decree directs that money is recoverable 
from a party only on failure to recover from another party, the execution 
of the decree becomes barred against the former after 12 years from the 
date of the decree. 
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Protonno Kumar, 6 C. W. N. C50 (21 C. 005; 24 C. 540, oud 8 C. 

, 670 followed). 

A judgment'debtor is entitled by an opplication under this aection 
> eet aside a sale, if be alleges and proves fraud on the part of the 
‘cree-holder, though no fraud is olleged or proved ogainst the auction- 
irchaser. If during the pendency of an opplication to set aside a sale, 
le sale is conhrmed, such confirmation is no bar to the maintenance of the 
)phcatioti- — Khiroda Sundan v. Jnanendra, 0 C. W. N. 283 (10 C. 083 ; 4 
. W. N. Ml and 3 C. W. N. 309 folld.). 10 0. 083, P. C., must be taken 
have overruled 17 C. 769, (F. B,). On the latter point, see also Qolam 
kmed V. JudhiatiT, 30 C. 142 : 7 0. W, N. 805. 

An application to have a sale set aside on the ground of fraud can bo 
lade under this section even after the confirmation of the sale.* — TFoftid* 
nniwa v. Girdhari, 27 A. 702 : 2 A. L. J. 469: A. W. N. (1005), 162. 

Section 244 (ci of the C. P. Code, 1882 (a. 47) governs a case in 
bich a person seeks to set aside an auction sale on the ground of fraud 
ad on the ground that the decree*holder himself held a mortgage on 
le property brought to sale. — Oaya Prasad v. Randhir Singh, 28 A. 
31: 3 A. L. J. 456: A. W. N. (1006) 206. 

A purchaser at an execution sale cannot maintain his purchase if 
le execution proceedings are shown ..to have been fraudulent, and the 
de should be set aside although the purchaser is not shown to have 
een impheated in the fraud. — Hungsha Majillya v. Tincouri Das, 0 C. 
iT. N. 230. It is competent to the Court to set aside the sale finally and 
oDclusively as against the beneficial owner, although his 6enamidar 
nly, and not he, is made a party to the proceeding. — Baroda Kanta v. 
'hunder Kanta, 29 C. 682 : 6 C. W. N. 706. 

The purchase of property at an execution sale by the decree-holder, 
3 the name of another person, at a price less than that at which the 
ecree-holder obtained permission to bid constitutes a fraud which brings 
he case within 8. 244, C. P. Code, 1882 (s. 47) and vitiates the sale. — 
irimati Sarat Kumari v. Wimoi Charan, 5 C. W. N."' 265. 

Applicability of this Section to PubUo Demands Recoveiy -Ao^.-^ 
lections 244 and 812, C. P. Code, 1882 (s. 47 and Or. XXI, r. 02) apply 
o execution proceedings under the Public Demands Becovery Act; Hari 
Charan v. Chandra Kumar, 34 C. 787: 11 C. W. N. 745. 

An execution Court can not try the validity of ' a certificate under 
-he Public Demands Recovery Act, by the Revenue authority on the 
pwund of its being made without jurisdiction. Nagendrabala v. Secretary 
if State, 14 C. L. J. 83. ; 

A suit to set aside a sale held in execution of a certificate under the 
Publio Demands Recovery Act, I of 1895, as amended by Act I of 1097, 
B. C. is barred by s. 244, C. P. Code, 1882 (s. 47). — Barhamdeo Nara~ 
5 ^a»n V. Bibi Rasul Bandi, 1 C. L. J. 360: 82 C. 691; Vmed Ali v. 
Rajlakshmi, 1 C. L. J. 538 : 33 C. 84 : 10 0. W. N. 130; Puma Chandra 
v.Dmaband;iu, 34 C. 811, F. B.: 5 C. L. J. 690: 11 C. W. N. 756; Jiwan- 
ram v. Hari Charan, 5 C, B. J. 240, F, B. Jogestcar Sahu v. Debt Prasad, 5 
0. I#. J. 555. But see Raghubans Sdhai y. Fulkumgrt^ 82 C. 1180; 1 
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until January 1881, and therefore an application for execution of the decree 
with regard to mesne-profits, filed on the 14th March 1881, was not barred. 
^Baroda Sundari v. Fergusson, 11 C. L, R. 17. See also, Harmonoje v. 
Ram Prasad, 6 C. L. J. 462 (10 C. 132 and 24 C. 173 foUd.); See also, 
Midnapore Zamindari & Co. v. Nareah Narain, 16 C. W. N. ,109. 

An application for execution which was made "within 12 years was 
struck off, and after 12 years the proceedings were restored. Held, that 
the application was not barred, as the striking off, of execution cases is a 
continuous proceeding throughout, and there was no unreasonable delay 
in the prosecution of the execution proceedings. There is no provision in 
the Code to strike off cases, the proper order is to dismiss. — Biswasonan 
V. Binanda, 10 C. 416. 

An application for execution of a money-decree obtained on the 24th 
February 1881, was made on the 2nd May 1892, after several previous un- 
successful applications, and in consequence certain property of the judg- 
ment-debtors w'ere attached. That application was subsequently struck 
off by the Court, the attachment being maintained.- On the 7th March 
1893, a further apphcation for execution was made. Held, whether the 
application of the 7th March 1893 was or .was not a continuation of the 
application of the 2nd May 1892, the execution was barred by s. 48 — Ratn 
Neivea v Ram Charan, 18 A. 49. 

An application was made in 1886 for execution of a decree dated 1873. 
In the interval, viz., in October 1879 the judgment- debtor was arrested on 
an application in execution by the decree-holder, but execution was not 
proceeded with further. Held, that an application ' made in 1886, was 
barred under s. 48. — Patumma v. Muse Beari, 11 M. 132. ' 

An application for execution of a mortgage- decree was made in October 
1874, and thereupon the mortgaged property was attached and placed under 
the management of the Collector, who paid the proceeds from time to time 
into Court and the property remained under his management till February 
1892, when the application of 1874 was withdrawn and a fresh application 
was made in June 1892. Held, that the application of 1892 was not barred, 
as the execution proceedings under the application of 1874, were continu- 
ously going on during the whole period that the Collector’s, management 
lasted, and that the payment received from the Collector was also a etop- 
in-aid of execution. — Kcshavlal Bechar v. Piiamber Das, 19 B, 261. 

A compromise decree payable by instalments was passed on the 9th 
July 1884. Default was made in 1892 and judgment creditor applied for 
execution for recovery of possession in terms of the decree. He died in 
1808 and the execution proceedings were carried on by his brother as legal 
representative who also died in March 1902. His minor sons applied on the 
7th June 1002 to bo brought on the record and the application was rejected 
in September 1902 and the original application for execution was also struck 
off. On the Ist September 1909, one of the minors after attaining majority 
applied to execute the original decree contending that there was a 
Btep-in-aid of execution which gave a fresh starting point to limitation. 
Held, overruling the contention that the fresh periods whicli could be 
obtained under art. 182, Limitation Act did not escape the provisions of 
B, 48 and that the fresh application was time barred as it wos mado more 
than twelve years from the date of the default. — Dalaram Vithal Chand 
V. Marati Dob, 80 B. 250; 17 Bom. L. It. 178. 
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Suit to Set Aside a Sale in Contravention of the Provisions of the 
Bengal Tenancy Act. — A sale of a non-tronsferable ocoupoucy bolding 
held in execution of rent decree of a co-sbarer landlord ia voidable and 
such a sale can bo set aside under this section; Khoda Bux v. Sadu, 14 
C. It. J. C20. See bon ever, Prosunna v. Bama Gharan, 13 C. W. N. 652. 

Effect of Reversal of Decree upon Sale in Execution. — Where a pro- 
perty was sold m execution of on cx parte decree, and purchased by the 
decree holder, and the decree \sus subsequently set aside under s. 108 
C. P. Code, 1882 (Or. IX, r. 13j. Held that it is competent to a Court 
under s. 244, 0. P. Code, 1882 (s. 47) to go into the question, and to set 
aside the sale as bad . — Sn Maharani Bent Persad v. Lokht Rai, 3 C. 
W. N. 6 (19 C. 683, P. 0.. and 17 709, P. B. relied on). See also 
Debendra Nath v. Prasanna Kumar, 5 C. L. J, 328. 

A sale in execution of a mortgage-decree, where the decree-holder is 
the auction -purchaser, must bo set aside when the decree itself is set 
aside under s. 108, C, P. Code, 1882 (Or. IX, r. 13), even though the sale 
had been duly confirmed. An application to set aside the sale under the 
above circumstances falls within s. 244, C. P. Code, 1882 (a. 47 ). — Set 
Umed Mul V. Snnath Roy, 27 C. 810; 4 C. W. N. 692 (25 C. 175; 3 C. 
W. N. 6 and 686 referred to). Sec also Wahedunntssa v. Giridhari, 27 
A. 702 : 2 A. L. J. 469: A. W. N. (1905) 162. The same principle applies 
where the decree is set aside or modified in appeal . — Chandan Singh v. 
Ramdevi Singh, 31 C. 499 (10 A. 166, P. C. and 27 C. 810 referred to)! 

After a decree in a redemption suit, the plaintiffs took possession. 
The decree was reversed on appeal. Held that suit by defendant to 
recover possession was barred by ss. 244 (s. 47) and 583 (c/, s. 144), C. 
P. Code, ie82.—Sheodihal v. Bhawani, 29 A. 848:. 4 A. B. J. 188: A. 
W. N. (1907) 90. 

Cl. 2 — “ Treat a proceeding under this section as a suit or a suit 
as a proceeding.’ ’ — Clause (2) of this section has been framed in accordance 
with the principles laid down in the following rulings. It gives legisla- 
tive sanction to the practice hitherto followed by the Courts under the 
old code. It empowers the Court to treat an application under the sec- 
tion, as a suit, or a plaint in a suit as an application. So also a written 
statement, containing an answer to the plaintiff’s claim may be treated 
as an application under this section. The reason for this is, that where 
matter which ought to have been decided under this section is tried in a 
separate suit by the Court executing the decree, such Court does not act 
without jurisdiction, as the section does not affect the jurisdiction of 
the Court, but merely prescribes the form of procedure, Wliere a separate 
suit is brought in the same court, which has also jurisdiction to execute 
the decree, there is merely a wrong form of procedure, but there is not 
want of jurisdiction . — Purmeasuree Perahad v. Jankee Kooer, 19 W. B. 
90; followed in AeUuddtn v. Ramanugra, 14 C. 605 p. 608 in Venkata 
Kriahnama v. Kriahnarao, 32 M. 425; and in Monmohan v. Dwarakanath, 
12 C. L. J. 312 (p. 320),, where all the cases on the point have been 
referred to. See also Shankar Das v.. Dulo Mai, 22 P. W. R. 1913: 40 
P. L. R. 1918; Jogeahwar Narain v. Radha Raman, 16 I. C. 543; Poon~ 
thotalk V. Othalakatiil, 7 M. L, J. 428; 6 I. C. 776; Subaraya Aiyar v. 
Ramaaamy, 22 M. L. J. 166: 11 M. L. T. 18; Goneah v. Tulaja, 26 
M. L. J. 460: 24 I. C. 696; Jhaman Lai v. Kewal Ram, 22 A. 121; 
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when a decree of Baroda Court is transmitted to British Court for execution, 
see, Jivandaa Dhanji v. Uanchodas, 12 Bom. L. R. 844. 

An application for execution of a decree of 6th September 1876 was 
made on the 6th July 1888 without any list of property as prescribed by law 
and decree-holder did not produce the same till the 11th September 1888. 
The application having been made and admitted any further oppUcation 
would be barred after 6th September 1888. Heldy that the application 
of the 6th July 1888 was one within the meaning of s. 48. — Asgar Alt v. 
Troilucco, 17 0, 631, F. B. (14 0, 124 ovemiled). 

The presentation of a defective application within 12 years, but its 
amendment after the expiry of the period of limitation will not save limita- 
tion. — -Baghunatha v. Venkatesa, 26 M. 101. But see, Vadivclu v. Jlfa- 
ruda, 26 I. C. 416. 

The holder of a money-decree, dated 2nd December 1885, after various 
infructuous applications for execution, applied on the 4th August 1897, 
for a warrant for the arrest of the judgment-debtor. The serving oflBcer 
reported that the judgment-debtor had concealed himself and the application 
for execution was struck off without the arrest having been made. On the 
29th November 1897, the decree-holder again applied for arrest, but the 
application was struck o0. Against the order of striking off this latter 
application, the decree-holder appealed to the High Court, where it was 
contended that the decree could no longer be executed. Held, that the 
warrant of arrest on the 4th August 1897 still subsisted and ought to be 
executed. — Jitmal v. Jwala Prasad, 21 A. 155. 

Where an application for execution of a decree of more than 12 years 
old was made and granted and was afterwards struck off, held, that further 
application was barred, the decree being more than 12 years old. — Panaul 
Huq V. Kishen Mun Dabee, 9 C. D. R. 297. 

The right to execute decree having been curtailed by s. 48, the provi- 
sions of the Limitation Act should be construed, as far as possible, so as 
to prevent the defeat of 6ono fide endeavours to secure the fruits of a 
decree once obtained. — Kunhi v. Seshagiri, 6 M. 141, 

The law of Limitation requires that a decree-holder should make a 
direct and independent application for execution on his o^vn account; resis- 
tance to another person’s decree is not a step in aid of execution. — Shib 
Lai v. Radha Kishen, 7 A. 893. Nor is opposing an application to set 
aside a sale in execution. — Umesh Chunder v. /Sooner Noram, 16 C. 
747. 

An application for execution of a decree by the heirs of a deeree-holder 
without a certificate under Act VII of 1889 and without substitution of 
their names on the record is an application in accordance with law and 
keeps the decree alive.— Ha/i««ddm v. Abdool Ante, 20 C. 755. 

Where the decree-holder was prevented from making the application 
for execution within 12 years on account of the Court being closed, held, 
that the application having been made on the day the Court re-opened was 
not barred. — Pcory Woliun v. Anunda Churn, 18 C. 631 (18 C. 231 applied). 
See 22 M, 179 and also Surendra v. Sauravmi, 10 0. W. N. 636 ■ 3 0. L. 
J. 830. 
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to bo treated as both suit and application; VenUaia Ktimara v, Subbay^ 
amma, 24 I. C. 484: 1 L. W. 448. 

** Subject to any objection as to limitation or Jurisdiction,” — Where 
the remedy is barred by lapse of time, the Court cannot treat u plaint as 
an application under this section; Arjun Singh v, Machchal, 8 A. 601 : 
A. W. N. (1900), 233. See also Sadashiv v. Narayan, 85 B. 452 p. 401; 
Lalman r. Jagannath, 22 A. 870; A7ioda iJux v. iSadu, 14 C. L. J. 620 
pp. 625'G26; Qopieetty v. Kunaparaju China, 4 L. W. 400, So also 
where the Court executing the decree has no jurisdiction to try the suit, 
on account of its nature and want of pecuniary jurisdiction, an application 
under this section cannot be treated as a suit; see Shekambari v. Ram- 
Kumar, 23 I. C. 240. 

A suit cannot be treated as an execution application where the effect 
of doing so would bo to prejudice the defendant in his plea of limitation; 
Kathiayaeami Naicker v. Bamabhadra, 45 I. C. 609. 

In all cases where an application under this section is converted into 
a suit, the Court must direct to pay additional Court fee prescribed for the 
plaint, if necessary. See Tarapada v. Jagadamba, 5 Pat. L. J. 235. 

PrInDipIe of Res Judicata Applies to Questions Determined under S. 47. 
— ^In the absence of fraud or collusion, a decree obtained by on 
administrator and the sale thereunder, cannot be set aside by the. sub- 
sequent administrator; and according to ss. 13 and 244, C. P. Code, 
1882 (bs. 11 and 47) the execution of the decree binds the parties and all 
persons claiming through them. — Bai Meherbai v. Afoyanchond, 29 B. 96. 

Where a Court executing a decree makes on order under s. 244, C. P. 
Code, 1682 (s. 47) in the exercise of its jurisdiction, and that order 
becomes final by reason of its not being appealed against, such order, ^ 
whether right or wrong operates as res judicata, and the question disposed 
of by it cannot be re-opened between the decree-holder and the judgment- 
debtor. — Basudeo Naratn v. Seolojy Singh, 14 C. 640, F. B. The same 
principle seems to have been laid down in 8 C. 51, P- C. : 6 A. 269, P. 0.; 
7 A. 102, P. C. : 19 M. 54; in Narendra Nath v. Bhupendra Narain, 23 
C. 874 (p. 392). and in Umesh Chandra v. Madhu Sudan, 9 0. L. J, 
856. See, however, Bhola Nath v. Profulla Nath, 5 C ,W. N. 80. 

When an issue arising out of the execution of a decree has not been 
raised and determined under s. 244, C. P. Code, 1882 (s. 47), there is 
nothing in that section to prevent a defendant, in a separate suit subse- 
quently brought, from raising that issue in that suit. — Nil Kamal v. Jaka- 
nabi C/iouidhurant, 26 C. 946. See also Bhiram Ali v. Oopi Kanth, 24 
C. 855 (8 A. 146 distinguished)', Munshi China Dandusi v. Munshi Pedda, 
41 M. L. J. 261. 

Property sold as non-ancestral after enquiry by Court and notice to 
judgment-debtor, who stood by and neglected to supply any information 
to the Court as to the nature of the property. Held that the judgment- 
debtor was not competent subsequently to seek to have the sale set aside 
upon the ground that the property was ancestral and ought not to have 
been sold.— Behan Singh v. Mukut Singh, 28 A. 273: 3 A. B. J. 140: 
A, W. N. (1906) 8, 
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The term “ fraud *’ in this section should be interpreted in a wider 
sense than that in which it is generally used in English law; facts which 
could not be treated as constituting “ fraud " are mentioned in this case. 
The parties cannot extend the period of limitation prescribed by the section 
by any agreement; Raghunath v. Kashi, 15 0. L. J. 678. The word 
“ fraud ” has been interpreted by the Madras High Court in a very liberal 
sense. Any improper means resorted to in order to prevent execution would 
amount to fraud under s. 48; Nathuram Sivaji v. Krishna, 24 M. L. J. 270: 
13 M. L. T. 226: 10 I. C. 1008; Mumtazunnissa v. Amarchand, 3 0. L. 
J. 706. 

S. 48 C. P. Code, does not contemplate a deduction of any particular 
period from the prescribed period of 12 years. Where, however, force or 
fraud is proved, that gives a fresh starting point of limitation under s. 48 
(2) (o) of the section; Govinda v. Umrao Singh, 64 I. C. 279. 

“ Fraud " in s. 48 should be imderstood in a large and liberal sense. 
The delaying of execution by frivolous, futile and dishonest objections on 
the part of the judgment-debtors amounts to fraud; Lalta Frasad v. £^ura/ 
Kumar, 44 A. 319 : 20 A. L. J. 185. 

The expression “ fraud ’’ should be construed in a broad sense and a 
deliberate evasion of the process of the Court with the intention to defeat 
the execution of the decree would amount to ** fraud,” In order to obtain 
the benefit of the proviso, it is not necessay to prove that the fraud of the 
judgment-debtor continued so as to prevent the execution of the decree at 
anytime. " Fraud ” or ” force ” on the part of the judgment-debtors gives 
a new starting point for the period of limitation, and an apph'cation for exe- 
cution may be granted at any time within 12 years after the date on which 
a judgment-debtor has by '* fraud ” or '* force ” prevented execution of a 
decree. — Venkagga v. Raghava Gharlu, 22 M. 320. See, Nathuram v. 
Krishna, 24 M. L. J. 270; Meesla Ramanna v. Akkalabota, 9 M. L. T, 
162: 8 I. G. 805; ^foshin AH v. Masoom AH. 8 A. L. J. 1020: 
84 A. 20. 

Obstruction to execution of decree by judgment-debtor by making ficti- 
tious and fraudulent alienations of property which are subsequently set 
aside in a regular suit, amounts to “ fraud ” within the meamng of this 
section. — Visalatcht Ammal v. Siva Sankara, 4 M. 292. 

A judgment-debtor who, though able to pay his debt, dishonestly evades 
payment for more than 12 years, by eluding service of warrants and making 
applications to the Courts (which had the effect for the time being of 
staying execution), is guilty of fraud within the meaning of s. 48. — PattO’ 
kara Annamalai v. Bangasami Cheiti, 6 M. 365; see, Beni Prasad v. Kashi^ 
naih, 6 A. L. J. 401; Mewa Lai v. Ahmed Ali, 9 A. L. J. 17. 

Where, pending execution of a money-decree, the judgment-debtor 
made a frivolous application to set aside under s. 108, C. F. Code, 1882', 
(Or. IX, r. 18), with a wiew to delay the execution proceedings, held, that 
the conduct of the judgment-debtor was fraudulent within the meaning of 
this section. The executing Court should exercise a sound .discretion in 
deciding whether the execution should proceed or not. If the Court 
should find, on evidence, that the decree-holder had been all along diligent 
and that the judgment-debtor’s conduct was such that it caused un- 
pecessary delay in levying execution, he or she having acted frauduletttlyi 
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This explanation, in addition to the Calcutta and tho Allahabad Cases 
above referred to, overrides in cITcct 10 W, R. 101; 11 A. 74; 18 A. C2; 
15 M. 220; 19 M. 331; 21 M. 45, so far they decide contrary to the 
Madras Full bench Case above referred to. But in Muhammad v. Ram 
Dial, 25 P. L. R. 1915, Shah Din, J. of the Punjab Chief Court followed, 
10 W. R. 191. 

When the plaintiff in n suit abandoned his claim against the defen* 
dant, not being able to servo him with notice — held that tho defendant 
was not a party to the suit, notwithstanding tho fact that the defendant’s 
name was not removed from tho suit. — Venkaiapathi Nflitfu v. Buhraya 
Mudali, 17 M. L. J. 416. 

Defendants who have not joined in a compromise on which decree is 
passed are not judgment-debtors and any disputes arising in execution of 
the decree between the plaintiff and such defendants must be decided 
under s. 331, C. P. Code, 1882 (Or. XXI, r. 99) and not under s. 244, 
C. P. Code, 1882 (s. 47) — Jathamdan v. Kunchu Achan, SO M. 72: 10 
M. L. J. 433: (28 M. 131 doubted). 

Limitation. — An application under this section to set aside an exe- 
cution sale is governed by the 80 days’ period of limitation provided 
by Art. 166 of the Limitation Act, 1908; so also an application by a 
representative of the judgment-debtor to set aside a sole on the ground 
that the property sold belongs to him and not to the deceased judgment- 
debtor; Batish V. Nithi, 46 C. 975: 54 I. C. 431. But when the sole is 
void, and consequently no application to set aside the sale is necessary, 
Art 181 applies and the period of limitation is three years from the date 
when tho right to apply accrues; Rajagopala v. Ramanuja Ghariar, 46 
M. 288 : 80 1. 0. 92: A, I. R. 1924 M. 431 F. B. Similarly an applica- 
tion under s. 47 to recover property wrongly sold in execution must bo 
made under Art 181 within 8 years from the date of sale, i.e., when the 
right to apply accrues, Umapati v. Bheili Soleman, 64 C. 419. 

Appeal.-~The definition of the word " decree ” given in a. 2 includes 
“ the determination of any question under s. 47.” It is clear therefore 
that an appeal lies from all orders passed under this section. It should 
be noted, however, that all orders made in the course of execution pro- 
ceedings are not appealable. Only those orders in execution proceedings 
are appealable which are either orders under s ' 47 or are orders which have 
been declared appealable under a. 104, ■ 

Interlocutory Orders In Execution Proceedings.— An appeal need not 
he preferred against every order in execution proceedings. It is open 
to the party aggrieved' to challenge by an appeal against the final order 
which determines the rights of the parties, the propriety of the interlocutory 
orders made in the course of the proceedings; Chandrabala v. Prabodh, 
36 C. 422; Nathu Mai v. Mohan Singh, A. I. B. 1927 L. 232: 100 I. C. 
653. It is not every order made * in ', execution of a decree that comes 
within this section; if that were so, eve^ interlocutory order in an exe- 
cution proceeding, such as an order granting -or 'refusing process for the 
examination of witnesses, would be appealable; and far greater latitude 
would be given of appealing against orders in such proceedings than 
is allowed as against orders made in suits before decree. An^ order in 
execution proceedings can come under s. 47 only when it determines 
questions relating to the rights and liabilities of parties with ref,. 
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ferred. Held, that the execution was not barred, as the order of the 19th 
December 1893 was a revivor of the decree within the meaning of Art. 180 
of the Limitation Act. — Sw/o Hossein v. Afonohar Dae, 24 C, 244 (6 0. 504, 
and 20 C. 651, followed: 22 0. 921, reversed on review). Discussed in 
Monohur Das v. Fatteh Chand, 30 0. 979 : 7 C. W. N. 793. 

TRANSFEREES AND LEGAL REPRESENTATIVES. 

49. Every transferee of a decree shall hold the same subject 
Transferee equitic's (if any) which the judgment- 

rans eree. debtop might havc enforced against the original 

decree-holder. [S. 233.] 


COMMENTARY. 

This section corresponds with s. 233 of the 0. P. Code of 1882 and it 
should be read \vith Or. XXI, r. 16. This section lays down that the trans- 
feree of a decree, holds the same subject to the equities, if any, which the 
judgment-debtor might have enforced against the original decree-holder. In 
substance, the assignee stands in no better position than the assignor, as 
regards equities existing between the original parties to the judgment, and 
takes it subject to all the equities and defences subsisting at the time of the 
assignment, which the judgment-debtor could have asserted against it in the 
hand of the judgment-creditor, notwithstanding that the assignee may have 
had no notice thereof. Hence, if the assignor has no title to the decree, he 
can convey none to the assignee, and, where a judgment, once paid, though 
not satisfied of record is assigned by the decree-holder, the assignee takes it 
'subject to all defences and equities which were available to the judgment- 
debtor against the assignor (Black on Judgments, Vol. II, s. 923; 
Freeman on Judgments, Vol. II, s. 427). If again it is proved that the 
decree has been tormally satisfied, but that the assignee is the benamidar 
for the judgment-debtor, he ought nob to be allowed to execute the decree 
against the representative of the latter, because the assignment in substance 
operates merely as a satisfaction of the decree. Hence, finally, if it is 
found as a fact that the decree has been satisfied and the judgment-debtor 
has obtained in collusion with the decree-holder an assignment thereof with 
a view to defraud his creditors, it is manifest that the decree cannot be 
executed, because, the payment of a judgment by one primarily liable to 
pay the same, is an absolute satisfaction and the assignment of the judg- 
ment to him or to another for him, will not represent its execution; Mon 
Mohan v. Dwarhanath, 12 C. L. J. 312, pp. S21-322. 

“ Shall hold the same subject to the equities.” — Under this section 
the assignee of a decree is subject to equities, which the judgment-debtor 
might have enforced against the original decree-holder. — Smnu Pandaram 
V. Santhaji How, 26 M. 428: 12 M. L. I. 398; Girdhar Lai v. Mulla 
Mahomed, 12 I. 0. 205; Mokham Chand v. Ganga Ram, 15 P R. 1917; 
39 I. C. 654. 

The purchaser of a decree held by A, against whom B holds a cross 

decree, takes it subject to a set-ofi on account of B’s decree Kiam AU v. 

Lakfu'kafit, 1 B. L. R, 23, F. B.: 10 W. R. 32, F. B.; Dooroa Charan v. 
Debnath, 18 W, B. 442; Oopendra v. Poorno, 19 W. R. 85; Bom Chunder 
y. ilfokendro, 21 W, R.' 141. 
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“ Where nn application to execute a decree for the payment of money 
or delivery of other property has been made under thit eection and ^rronf- 
ed, no subsequent application to execute the same decree shall be granted 
after the expiration of twelve years from any of the following dates 
(namely) : — 

(а) the date of the decree sought to bo enforced, or of the decree 

{if any) on appeal affirming the same, or 

(б) where the decree or any subsequent order directs any payment 

of money, or the delivery of any property to ho made at a 
certain date, the date of the default in making the payment 
or delivering the property in respect of which the applicant 
seeks to enforce the decree. 

Nothing in the section shall prevent the Court from granting an appli- 
cation for execution of a decree after the expiration of the said term of 
twelve years where the judgment-debtor has ** by fraud or force, pre- 
vented the execution of the decree at some time within twelve years 
immediately before the date of the application.*’ 

Scope and object of Section. — ^This section has been so worded os to 
include and govern applications for execution of all kinds of decrees (either 
money or mortgage), save and except decrees for injunctions. The corres- 
ponding section of the old Code (s. 330) applied only to decress ** for 
the payment of money or delivery of other property.” Section 48, however, 
is wider in scope than s. 230 of the old Code for it applies to all decrees 
except decrees granting injunction. It therefore applies to mortgage 
decrees and also to compromise decrees; Bdlaram v. Maruti, 89 B. 256: 
17 Bom. L. E. 178. 

This section deals with the maximum limit of time for execution; it 
does not prescribe the perod within which each application for execution 
is to be made, 5urafnian v. Anfore, 48 A. 73 : A, I. E. 1924 All. 283. 
The period within which each application for execution is to be made fs 
specified in Art 182 of the Limitation Act. The object of this section 
is to curtail the time allowed for the execution of decrees and to set aside 
a time after which decrees which fall within its provisions shall not be 
executed, Kunhi v. Seshagiri, S M. 141. 

The expression *' an application to execute a decree, means an 
application in the form prescribed by Or. XXI, r. 11; and where such an 
application has once been made and either granted or refused, no fresh 
application in the prescribed form as given in Appendix E, No. 6, for the 
execution of the same decree shall bo made sdter the expiration of 12 
years from the dates given in clauses (a) and (6). The section does not 
prevent the decree-holder after 12 years to present any application in 
furtherance of the application for execution already made before the 
expiration of 12 years. The Court may grant an application for execution 
if it is made in the prescribed form, and not barred by limitation under 
art. 182 of the Limitation Act, or by the principles of res judicata, or it 
may reject it if it is cot in accordance with the prescribed form, or barred 
by art. 182 of the Limitation Act or by the principles of res judicata. 
An execution of a decree may be barred under this section though the 
application for execution may not be barred by res judicata or by art. 183 
of the Limitation Act» 
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against such legal representative ** in the beginning of clauee (2) has been 
added. 


'* Where a Judgment-debtor dies.” — The wording of this section shows 
that where the judgment-debtor dies after the passing of the decree against 
him; in other words, it contemplates that the judgment-debtor was alive 
when the decree was passed against him but dies subsequently to the 
passing of the decree. In such a case, the procedure laid down in this 
section is to be followed. But where a judgment-debtor dies before the 
passing of the decree, i.c., during the pendency of the suit, then this 
section has no application, and the procedure laid down in Or. XXII is to 
be followed. 

Distinction between Sections 50 and 52. — ^This section is applicable 
to a case, where the judgment-debtor dies after the decree and before the 
decree is fully satisfied. In such a case the decree may be executed against 
the legal representative of the deceased. See, Purushotam v. Eajhai, 34 
B.142 p. 151. 

S. 52 is applicable to a case, where during the pendency of the suit, 
the defendant dies and his legal representatives are brought upon the 
record, and a decree is passed against them in their representative capacity, 
and the decree is for payment of monev out of the property of the de- 
ceased. Such a decree may be executed against the property left by the 
deceased. 

An application for execution of decree against the legal representatives 
of a person against whom the decree purports to have been passed, but who 
died not only before the decree, but also before the hearing, cannot be 
entertained under this section; Narendra v. Oopal, 17 C. L. J. 634. 

” Before the decree has been fully satisfied,” — The Madras High 
Court in Bamasami v. Bhaghath, 6 M. 180, held, that a sale held, in pur- 
suance of an attachment effected during the lifetime of the judgment- 
debtor, and after his death, without bringing his legal representatives on 
the record, is illegal and must be set aside. This case was followed in 
Krishnayva v. Unnissa, 15 M. S99 and in Groves v. Administraior-GL of 
Madras, 22 M. 119 : 8 M. L. J. 288, where it has been further held that the 
only thing sold was the right of the dead man, which passes no property 
as the dead man had no right at the time of the sale, his rights being then 
in his legal representatives and their rights were not sold or in any way 
affected, because they were not on the record at the time of the sale, which 
could be set aside without recourse to a separate suit. On the other hand, 
the Allahabad High Court in Sheoprosad v. Him Lai, 12 A. 440 F. B.t 
10 A. W. N. 103, held that sale of property attached during the lifetime 
of the judgment-debtor, held after his death, without bringing in his legal 
representatives as parties to the sale proceedings, is neither irregular nor 
void. — ^This case was followed in Abdnr Rahman v. Shanhar, 17 A. 162. 
See also, Aba v. Dhondubai, 19 B. 276; Net Lai v, Shaik Karim, 23 C. 
686; Peary Lai v. Chandi Gharan, 11 C. W. N, 163 : 5 0. L. J, 80. It was 
for the purpose of removing this conflict of authorities that the word 
” satisfied ” has been substituted for the word ” executed ” in' the present 
section. Since mere attachment of the property of a judgment-debtor does 
not amount to «oti«/acfion of the decree, the Allahabad decisions are no 
longer good law. If the execution sale tabes place after the death of the 
judgment-debtor without bringing his legal representatives on record, the 
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bolder to obtain execution will not jicccsenrily bo defeated, if, by reneon 
of objections on tbo part of the judpmcnt*debtor or action talccn by the 
Court or otber cause for which tlio dccrcc*holdor is not responsible, final 
completion of the proceedings in execution initiated by the application 
under s. 235 cannot bo obtained within the period limited by a. 230. 
Purthcr application of tho dccreo-holder to the Court executing the decree 
to go on from the point where the execution proceedings had been arrested 
and complete execution of his decree, would be applications merely 
ancillary to the substantive application under f. 235 and . would not bo 
obnoxious to the bar of s. 230. On this point see, Tirarama v. Annasamt, 
C M. 859; Srec Nath v. Yusoof Khan, 7 C. 630; 0 C. L. R. 834. 

In order to entitle a decree-holder to claim that nn application 
should bo regarded ns a continuation of the previous application, two 
conditions must be satisfied, first, that the previous application was 
dismissed for no fault or default on his part and secondly, that the 
present application is similar in scope and character to the previous appli- 
cation. If these conditions are satisfied, there is no reason why the 
Court should not regard the present application as a continuation of the 
previous one; Dharohar Singh v. Ram Prasad Naragan, 1 Pat. L. E. 180. 

Whether this Section Is Retrospective In Its Operation. — On this point 
there seems to be divergence of judicial opinion, but the authorities pre- 
ponderate in favour of the proposition that the section is retrospective in 
its operation, as will appear from the following cases — 

A mortgage decree passed under the old C. P. Code cannot be 
executed after 12 years from the date of the decree, if the last application 
for execution is made after the new Code of 1908, has come into opera- 
tion; Bissesswar v. Jagoda, 40 C. 704: 17 0, W. N. 622: 17 0. i. J. 
316; Followed in Md. Nahi Beza v. IT. 4, Thomas, 21 I. C. 923; Sadashh 
V. Ralchnahai, 11 N. L. R. 25 : 27 I. A, 969, where it has been laid down 
that 8. 48 has retrospective effect and limits the period for execution of 
even mortgage decrees passed before the new Code of 1908 came into 
force; see also, Jfltman(7aI6at; v. Badan Chand. 19 I. C. M9; Oopaldas 
Oanpatdas v. Tribhovan Jethiram. 45 B. 365; Afahant Krishna Dayal r. 
Musst, Salcina Bibi, 20 C. W. N. 952; Begam Sultan v. Sarvl 
Beqam, A. I. R, 1920 A. 93, But see, Kaunsilla v, Isii Singh, 82 A. 490: 
7 A. L. 3. 420. 

Not Beln^ a Decree for Injunction. — The period of 12 years limita- 
tion prescribed by this section is applicable to all hind of decrees, except 
decrees granting an injunction. As to the mode of execution of decree 
grantinp injunction and the period of limitation, see the cases noted under 
Or. XXI, r. 82. 

“ Twelve years from the date of the decree sought to be exeented.” — 
Commencement of Period of Limitation. — ^Execution and application con- 
templated by this section relate to a decree which is evecutaMe at the 
date in respect of the application made and execution sought, and the 
“ order for execution contemplated by the provisions of the section, refers 
to an order which the Court could have made and enforced in obedience 
to the terms of the decree; Narahar v, Krishnaji, 86 B. 868; 14 Bom. L, 
R. 881; see also, Venhaffamma v. Manikyam, 10 M. L, T. 399 : 26 I. C. 
244 where the meaning of the expression “ from the date of the deFree 
sought to be executed “ has 'been discussed. 
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Bo an Administrator pendente lite, who intermeddles with the estate of a 
deceased person after he ceases to be administrator, can be sued as a quasi- 
executor de son tort. — Khitish Chander y. Radhica Mohun, 35 0. 276: 
12 0. W. N. 237, on appeal from KTC. W. N. 560 [2 Ind. Jur. (N. S.) 234: 
3 M. 35 folld. ]. 

A money-decree obtained against a certain limited company, who had 
sold all their properties to a third person, who again sold bis rights to 
another limited company, cannot be executed against the latter company, 
as such company is not the legal representative of the former company 
within the meaning of s. 50. — HaTTish Chundra v. Chandpore Company, 
Limited, 30 C. 961; jolld. in Arbuthnots IndustriaU Ltd. v. Muihu Cheittar, 
81 M. 464. 

The nephews of a deceased judgment-debtor are not the represent- 
atives of deceased judgment-debtor in a hlitakshara family with regard to 
the self-acquired property of the deceased, in preference to his widow; 
Jnanendra Nath v. Rani Neholo, 7 A, L. J. 512: 32 A. 404. 

A decree against a father can, when the father dies before the decree 
is fully executed, be executed against the son ns representative by attach- 
ing any separate property of the father inherited by the son. The joint 
family property in the hands of the son cannot however be attached and 
sold. The owner of an impartible estate is the exclusive owner for the 
time being; such estate devolves upon the son not by survivorship, but as 
separate property of the father. Wlien such property devolves on a son 
from his father and the son as representative is proceeded against under 
this section, in execution of a decree obtained against his father, the 
inherited estate will be assets for the purposes of the section. — Zemindar 
of Karvetinagar v. Trustee of Tirumalai, 82 M. 429. 

Extent of Liability of Legal Representative of Deceased person. — 
T^ere property of a deceased remains in the hands of the legal represen- 
tative, it does not necessarily follow that a creditor is entitled to proceed 
against it as assets in the hands of the legal representative. Where pay- 
ments have been made by legal representative to the extent of the full 
value of the property of the deceased which has come to his hands, a 
decree cannot be executed even though he may still have in his possession 
property which originally belonged to the deceased. — VeerasoTska Raju v. 
Papiah, 26 M. 792. 

Where a decree to render accounts within a specified period, was 
passed against a defendant, who survived the period without any pro- 
ceeding being taken against him: Held that the decree was personal, and 
could not, after his death, be executed against his representative. — Bidhoo 
MooJihee v. Beejoy Keshuh, 12 W. R, 495. 

Under B. 50, a representative of a deceased judgment-debtor, who has 
failed purposely or negligently to recover some debts due to the estate 
of the deceased, or some property belonging to it, is not liable in the 
same way ns for property of the deceased which has come to his hands. 
The representative is answerable for property which has actually come 
to his hands, and not for what with diligence on his part would have 
come to his hands.— KusJiro Bhai v. Hormazsha, 11 B. 277. Followed 
in S(jr£jfmon» v.' Batta Krishna, J2 0. W, N, 614: 35 0, 1100. 
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"Where a mortgage decree directed that th'e mortgaged property should 
be sold, and if the sale proceeds be insufhcient, the unrealised balance 
should bo realired from the mortgagor personally or from his other pro- 
perties. — Held, that on application made after 12 years from the date 
of the decree for execution by attachment and sale of mortgagor’s other 
properties is barred by the section. — Jnanendra Nath v. Khtilna Loan Co., 
18 C. W. N, 402 (31 C. 702 disf.) Followed in Venhafa Pcmmal v. 
Prayag, 29 I. C 550, where it has been held that the period of twelve - 
years must be calculated from the date of the decree and not from the 
date when the sale proceeds of the mortgaged property prove insufficient 
to satisfy the decree and the balance is ascertained. 29 I C. was over- 
ruled in 81 ^I. It T 518 P. B (Aiyagamier v. Venlcatachala Mudali) 
where it was held that the period of limitation begins to run not from the 
date of the decree but only from the date when the mortgaged properties 
are sold and the sale proceeds are found insufficient to satisfy the decree. 
See also, Maharaia of Benaras v. Lalji Singh, 84 A. 630: 10 A. L. J. 
256; Bnrannshi Kopt v. Bhabodeh, 84 C. Xi. J. 167; Khitlnn Loon Co. 
V. Jnanendra Nath, 22 C. W. N, 145 (P. 0.). 

Where a decree is passed under the Dehhan Agriculturists* Relief 
Act, there is no necessity to apply to the Court to mate it absolute. On 
default of payment if any instalment, execution can be applied for and 
an application to have the decree made absolute would at best be con- 
sidered as a step -in -aid of execution. Hence, when the application for 
execution is put in more than 12 years from the date when the decree 
could have been executed, though within 12 years ifrom the date of decree’ 
absolute, it is barred under s. 48; Hira Chand Khem Chand, v. Aba Lala 
Paftl, 46 B. 761 : 26 Bom. L. R. 269. • ’ 

Limitation Where Decree Directs Mesne Profits to be Ascertained 
In Execution. — S, 48 means that no execution petition can be put in 
after 12 years from the date of the decree, the date being the date pres- 
cribed under Or. XX, r. 7. Where, therefore, the decree directs that 
mesne profits should be ascertained in execution, limitation 'runs from 
the date of the decree and not from the date when mesne profits are 
ascertained — Dakshinamurthtf v. Vedamurthy, 103 I. C. 311 : A T, R. 
1927 M. 842 {Khulna Lonri Co. v. Jnanendra, 22 C. W N. 145 P. C. 
followed). An order for inesne profits is not an order for, the payment 
of money on a certain date within the meaning of s. 48 (1) (ft). — Dakshi- 
namurihy v. Vedamurthy, A. T. R. 1927 Mad 842. 

S. 48 (1) (b) — Where Decree or Order Directs Payment of Money or 
Delivery of Pronerty at a Certain Date 'or at Recurring Periods. — A judg- 
ment-debtor on being arrested, presented a petition with the consent of the 
decree-holder nsldng 15 days* time to pav the decretal amount, and the 
Court ^ ordered "let the petition be filed." Held, that the order did not 
amount to one directing payment of money to be made at a certain date 
within the meaning of this section — Juyohttndhoo v. ffori Rawoot, 16 
C. 16 (11 C. 143 followed). See also. Bnlehand v. Raohunath Das, 4 A. 
1.5.5; Kanft Hal v. TTnnftm Lol, 7 A. 373. and Sahhanatha v. Suhha 
Lakshmi, 7 80, and Yusuf Khan v. Strdar Khan, 7 M. 8.3, 

S 48 deals with the maximum limit of time prescribed for execution 
and does not prescribe the period within which each application for exe- 
cution is to be made. The right to apply for execution in' a case where 


■ 
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ment-debtor left no self-ncquired property. — 4mor Chondm v. jScbab 
Ckand, 34 0 . 642 P. B.: 5 C. L. J. 491: 11 G. W. N, 593. S. 53 has 
superseded 10 A. 249; 13 M. 265; 6 G. W. N. 223; 11 M. 413; 31 C, 
224. See notea under section 53. 

A Hindu judgment-debtor died leaving a widow and two minor 
sons. His widow was placed on the record as his heir, and not his sons; 
and certain property of the deceased was sold in execution. Held, that 
although the minors w'ere not formally made a party to the execution 
proceedings, still the widow, who was in possession of the property as 
their natural guardian, was upon the record , — Achut Ram Chandra v. 
Manjunath, 21 B. 539. See also, Hari Saran v, Bhubanesmari, 10 C. 40, 
P. C. 

A decree for maintenance obtained against the father can be executed 
after the death of the father against his sons to the extent of the assets 
of the deceased talcen by them, but such assets do not include the share 
of the father in the family property . — Karpa Kamhal v. Subrapyan, 5 M. 
234. Approved and followed in Mutia v. Veeratnmal, 10 M. 283. Fol- 
lowed in Subkanna Bhatta v, Bubhanna, 30 M. 324: 17 M. L. J. 180- 

A consent-decree was passed against the holder of an impartible 
zemindari whereby certain land was directed to be sold in the event of 
the debt not being paid in a certain way. After the death of the Zemin- 
dar, execution proceedings were taken against his son to obtain sale of 
the said land. Held, that the decree could be executed against the son. — 
Zemindar of Sivagiri v, Tiruvengada, 7 M. 339. 

After the death of the judgment-debtor and his legal representative, 
the decree-holder is entitled to execute his decree against the legal 
representative of the legal representative to the extent of any assets of 
the original judgment-debtor which may come into his possession. — Jo/ri 
Begam v. Satra Bibi, 22 A. 307. 

See also notes under section 62. 

Extent of liability o! Persons in Possession of the Judgment-debtor’s 
Property. — ^The creditor of the ancestor or testator may follow his lands 
into the possession of n purchaser from the heir or devisee, if it 
can be proved that Buch purchaser knew (1) that there were debts of the 
ancestor or testator left unsatisfied, and also (2) that the heir or devisee 
to whom he paid his purchase-money intended to apply it otherwise 
than m the payment of such debts — Grccnder Chundcr v. Mackintosh, 

4 C. 897: 4 C. L. K. 193, 

An order was made making the legal representatives of a deceased 
judgment-debtor parties to the execution of a decree obtained against 
the deceased in his life time. Subsequently the decree-holder applied 
to have the name of a third party put upon the record. Held, that the 
Court had no power to put the name of the third party on the record. — 
Nadir Hossein v. Bissen Chand, 2 G. L. R. 437. 

The purchaser of the property of the deceased judgment-debtor was 
held not liable to pay the amount of a decree which was passed against 
him on account of certain malicious and wrongful conduct towards the 
plainfifif, as the debt was purely a personal one , — ^faclcod v. Rnnhoie 
Sohoo, 9 'W, B. 271. 
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Decree Directing Payment of Maintenance— Limitation.— Where a de- 
cree is for periodical payments, if it can bo gathered from the decree that 
payments are directed to be made on dates or periods which are sufficiently 
indicated by the terms of the decree, the requirements of the Limitation 
Act, art. 182, are sotisfied. — Kaveri v, Venkama, 14 M. 896. 

A decree directing payment of future maintenance from the date of 
plaint, till death of recipient at a certain date, is a decree for payment on 
that date in every subsequent year and the period of limitation for the" 
execution of such decree is that prescribed by art. 162 of the Limitation 
Act. — Aitamma v. Naraina, 80 M. 504: 17 M. L. J. 402 (14 M. 896 
followed). 

Future maintenance awarded by a decree when foiling due can bo 
recovered m execution of that decree without further suit under s. 48, cl. 
(1) b. — Ashutosh V. Lukhimoni, 19 0. 139, P. B., and Aead Ali v. Haider 
AK, 38 C. 13. Sec, however, Ram Dial v. Indar Kuar, 16 A. 179; Matan- 
gini v. Chooneymoney, 22 G. 903, and Hemangini v. Kumode Chunder, 8 
G. W. N. 139 : 26 0. 441. 

The period of limitation for execution of a decree directing payment of 
maintenance on a specified date commences each year from the date speci- 
fied in the decree. — Kuppu Ammal v. Sommatho, 18 M. 4^. 

“ Any subsequent order.” — The subsequent order, directing payment 
in s, 48 (1) (b} means a subsequent order made by the Court which passed 
the decree acting as that Court and not as an executing Court; Qobardhan 
Prasad v. Bishunatht 2 Pat. L. T. 80; 1920 Pat, 229; Jurawan v. Mahabir 
Dube, 40 A. 198. 

The subsequent order referred to in a. 48 may bo passed by a Court 
to which the decree has been transferred; Fielding v. Firm of Janki Dos» 
A. I. B. 1926 Lah. 465: 95 I. C. 243. 

Minority. — ^Limitation is the result of statute' law and no exception 
from it can be recognised except what the statute itself provides; sections 
6 and 7 of the Limitation Act are only confined to the periods of limitation 
mentioned in the Limitation Act, and do not apply to s. 48 of the C. P. 
Code; Bebala Ramana v. Bebala, 24 M. L. J. 96: 13 M. L. T. 79: 37 M. 
186: followed in Premnath v. Chofarpal, 37 A. 638:^13 A. L. J. 166, and 
13 A. L. J. 826. Similar view has also been taken in Bhagwant v. Kaji 
Mahamad, 36 B. 498: 14 Bom. L. R. 387 (29 B. 68 folld,). This was 
a case under s. 9 of the Limitation Act. Balaram v. Maruti, 17 Bom. L. B. 
178: 39 B. 256. But see, Kumar Venkata v. Velauda, 27 M. L. J. 25: 
24 I. C. 195. 

Bar of Limitation — Continuation of Application— Step In Aid of £xe> 
outlon. — S. 48 of the C. P. Code bos no application to the case of a revival 
of an antecedent application for execution which has been in suspense by 
reason of some bar or which has been stayed pending the determination 
of a subsequent litigation. The period of limitation in such cases is that 
provided by Art. 181 of the Limitation Act, ri*., 3 years from the date of 
removal of the bar; Sakina Bibi v. Ganesh Prasad, 3 Pat. L. J. 103. 

The mesne-profits under a decree of 1854 was ascertained in January 
1881. Held, that the decree of 1854, so far as mesne-profits were 
might be taken to bo a mere interlocutory decree and did not become “ 
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died leaving' several lieirs.' Her judgment- creditor, niter mailing some 
of her representatives ns parties to the execution proceedings, caused 
certain land to be sold, held that the sale was valid. — Kunhammad v. 
JCutti, 12 M. 90. See also, Khurshet Bibi v. Keso Vinayeh, 12 B 101; 
Hari VHhal v. Jairam VHhal, 14 B. 597; Daulat Ham v. Mehrchand, 15 
C, 70, P. C. (11 B. 700, and 6 B. 564 overruled); Daralava v. Bhimaji 
Dhondo, 20 B. 338 and Devji v. Sambhu, 24 B.- 135, in which all thfe 
cases on the subject have been referred to and discussed. Sec also, Kadir 
Mohideen v. Muihu Krishna, 26 M. 230. 

'Under the ^Inhomedan Law a decree against one heir of a deceased 
debtor, cannot bind the other heirs.- — Siianath v. Luchmiput, 11 C. L. B- 
268. 

Execution Proceedings Not Against the True Legal Representatire 
or Against some One of Several Representatives — ^Validity of Such 
ceedlngs. — ^Where execution proceedings were taken, not against the 
plaintiff, who was the legal representative of the deceased, but against 
a* person alleging that he wms the legal representative, although^ he was 
not — held, that the execution proceedings 'were ineffectual against the 
plaintiff who was the true legal representative. — Ram Chandra v. Haja 
Ranjit Singh, 4 C. "W. N. 465: 27 C, 242; sec also, 4 C. W. N. 415. See, 
however,- Mallcar/un v. Narhari, 25 B. 337; 5 C. W, N. 10 P. C. (21 
B. 424 reversed). Both these cases have been referred to and explained 
in Golam Ahmad v. Judhistir, 30 C. 145: 7 C. TV. N. 305 and distinguish- 
ed in Jwala Sahai v. Masiat Khan, 26 A. 348 and in Khirajmal v. Diant, 
9 C. W. N. 201, P. 0.: 32 C, 296: 1 G. L. J. 584: explained in Hama- 
staami v. Oppilomarti, 33 M. 6. 

The estate of a deceased debtor can be represented by one member 
of the family and judicial sales cannot be disturbed on the mere ground, 
that eome members of the family who were minors were not made parties 
to the proceedings, if it appears that there was a debt justly due by the 
deceased, and no prejudice is shown to absent minors. — Ram Taran v. 
Rameswar Malia, 6 C. L. J. 719 : 11 C W. N. 1078 (32 0. 296, P. C. : 
9 G. W. N. 201': 1 G. L. J. 584 iollowed). 

Plaintiff obtained a decree on a bond executed by S against the 
mother of B, whom ho believed to be the heiress of B. In attempting to 
execute his decree against the estate of S, plaintiff w’as obstructed by the 
defendant, the adopted son of S. The plaintiff sued the defendant for a 
' declaration that he was entitled to execute his decree against the estate 
of S in the hands of the defendant. Held, that the suit must fail, inas- 
much as the estate of S was not properly represented in the former suit.— 
Subbono v. Venkata Krishna, 11 M. 408 (11 C, 45 distinguished). Pol- 
lowed in Kaliappan v. Varadarajvlu, 33 M, 75. 

After re-marriage of a Hindu widow, she forfeits her deceased hus- 
band’s estate, and does not represent his estate. Therefore, any decree 
passed against the widow after her re-marriage as representative of her 
deceased husband, is not binding upon his true legal representative. — 
Ghouri Chxirn v. Sjto Patni, 14 G. TV. N. 846. 

Execution of Injunotlon-deoree Against Legal Representatives of Do* 
ceased Detendant.- 7 -A decree for injunction against a defendant, who died 
subsequent to the decree, may be -enforced against hiin as bis legal re- 
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An application for execution of a decree of 1870 was presented on the 
26ih January 1885. several previous applications bad been made, and the 
last two. vh., on the 2dth July 1881 aud 20th June 1882 had been granted. 
Held, that the application in question was barred . — Motichand v. Krishna’ 
ram, 11 B. 524. 

An order by a Court passing a decree for the transmission of a decree 
for execution to another Court is not an order for the execution of the decree 
nor is an application for the transmission, an application for execution; 
Jeewandaa v. Eanckoddas, 85 B, 103. Sec, Nilmaney Singh v. Bireswar^ 
16 C, 744. See, however, Suja Hossein v. Monohar Das, 24 C. 244. 

If the last application for execution was made within 12 years, the 
order on the application may be made after expiry of 12 years; Sivaswami 
V, Sivalingam, 7 M. L. T. 353 ; 5 I. C. 474. 

An application for sale is a continuation of a former apph’cation for 
attachment This section only bars fresh application after 12 years; Snraja 
VenUata v, Nanduri, 8 M. T. 867. 

An application for execution can in no sense of the word be regarded 
as an application in continuation of an appUcation for transfer of a decree 
from one Court to another; Khetpal v. Ttham Singh, 34 A.^396: 9 A. Jj, 
J. 365 (20 A. 78 dissented from). 

An application for execution was made within 12 years, from the date 
of the decree. During the pendency of the application, the judgment- 
debtor applied to be declared insolvent, and the execution was stayed at his 
instance. After removal of the bar, the decree-holder apph'ed for execution. 
Held, that the latter application was in continuation of the apph'cation 
previously made, and held, that the execution was not barred; Ohattrapat 
Singh v. Jog Mongola, 16 I. C. 541. 

Where an application for execution of ‘an ex parte decree, was stayed 
at the instance of the judgment-debtor, who obtained an injunction in suit 
to set aside the ex parte decree : held, that the decree-holder's application 
for execution after the injunction was dissolved, was a continuation of the 
former application; Tilakdkari v. Bikram Singh, 20 I C. 244; Sant Lai v, 
Sri Newas, 32 I. C. 1005. 

Section 48 contains an unqualified prohibition against execution of 
decrees more than 12 years old and the section is not controlled by s. 15 
of the Limitation Act. Consequently. in computing the period of 12 years 
under s, 48 it is not open to the decree-holder to deduct the time during 
which execution was* stayed; Jfmor Subbarayan v. Jlfiaor Natarajan, 45 
M. 78. ■ ' 

An application for execution, otherwise time barred, may, if the decree- 
holder has not been remiss and a proper case is made out, be treated as one 
for the revival and continuation of earlier proceedings in execution, even if 
fraud on the part of the judgment-debtor is not established; Rameshwar 
Singh v. Eateshwar Singh, 17 C. L, J. 125. . 

The question whether an apph'cation for execution is only ancillary to 
the previous application or is a fresh application is to be decided according 
to the circumstances of every case. — ^Tw’elve years’ rule in execution pro* 
cceding to be strictly observed . — Mahadto Prasad r. Hgder Mehdi, 6 I. C. 
727. As to substantive apph'cation which eaves limitation under this section 
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Where a judgmeut*debtor dies the decree-holder should get at least 
six jnontliB within which to make an application to bring his legal repre- 
sentative on the record on the analogy of art. 177 of the Limitation Act; 
Hatneahwar v. Mathu Miaacr, 62 I. C. 62. 

An application by the decree-holder for eubstitution of the heir of 
the deceased judgment-debtor, though disallowed, is a step-in-aid of exe- 
cution within the meaning of art. 182 of the Limitation Act . — Adhar 
CViundm v. Lai Muhan, 24 C. 778. 

Application for execution of decree made after the death of the 
judgment-debtor and without any representatives of the deceased debtor 
being brought on the record is not a good apphcation for the purpose 
of saving limitation . — Madho Prasad v. Kesho Praahad, 19 A. 337. 

The Code of Civil Procedure does not prescribe any substantive appli- 
cation for substitution of the legal representatives of a deceased judgment- 
debtor and on application made for substitution is in substance an appli- 
cation for execution within the meaning of s. 234, C. P. Code, 1682 (s. 60), 
and art. 182 of the Limitation A.ct. -^ogendra Nath v. i?asicfc Ghandra, 
2 C. L. J. 644. 

Other Cases. — The right of a decree-holder under s. 234, C. P. Code, 
1882 (s. 60), to have his decree executed against the , legal representative 
of a deceased judgment-debtor, is not affeted by s. 104 of the Probate 
and Administration Act (V of 1882), which directs debts to be paid equally 
and rateably out of the assets . — Venhatarangayan v. Krtshnasami, 22 M- 
104. 

A plaintitf who has obtained a decree having died, and the defendant 
in the suit being one of his representatives, and as such entitled to succeed 
to a share in his estate, held, that the mere fact of the defendant being 
one of the representatives of the deceased did not bar the other repre- 
sentatives from executing the decree according to their rights . — Wise v. 
Abdool Ali, 7 W. R. 186. 

Persons interested in the estate of a testator, not being the legal 
personal representatives of the testator, will not be allow’ed to sue persons 
possessed of assets belonging to the testator, unless it is satisfactorily 
made out that there exist assets w'hich might be recovered, and which, 
but for such suit w’ould probably be lost to tbe estate . — Oriental Bani 
Corporation v. Gobis^ hall, 10 0. 713. 

Where a party is sued for money as tbe heir and possessor of the 
estate of the deceased debtor, and it is proved that he has received 
sufficient assets to meet the debt, a personal decree, therefore can be 
passed against him . — Nathnram Siwa/i v. KntH Hap, 20 M. 446.^ 

In a suit by a creditor against the estate of a deceased debtor, who 
has died leaving a will, bis heirs on intestacy do not represent his estate, 
and tbe suit is bad unless tbe estate is represented . — Maianqini v Chooney 
Money, 22 C. 903. 

Where a defendant dies, after a decree ex parte has been passed 
against him, his representatives carmot apply to set aside the ex parte 
decree unless the plaintiff has brought them on the record as representa- 
tives under s. 234, C. P. Code, 1832 (s. 50). — Sa/nbasiva v. Veera Perumalt 
28 M. 861. 
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^C. 48. 1 

Tho limitation for execution of a decree is to be calculated from the 
date of tho decree and not from tho date when it is actually prepared and 
signed by the Court. — Ajizul Ho««am v. Mustammat Umda Bibi, 1 0. W. 
N. 93; tJarting Bao v. Bandu, 42 B. 309. 

Wliero the decree of a muflasil Court is transferred to tho High Court 
for execution, the decree does not, by transfer, become tho decree of the 
High Court so as to moke the proTisions of art. 183 of tho Limitation Act 
applicable to it; but the terms of s. 48 would expressly prevent a fresh 
application for the execution of this decree after the lapse of 12 years. — 
Jogemaya Dassi v. Thachomoni, 24 C. 473. 

Held, that an application made before tho passing of Act VI of 1892 by 
a decree-holder to tho Court executing the decree to strike oS a pending 
application for execution, with liberty to make a fresh application for execu- 
tion of tho same decree, was an application to take a step in aid of execu- 
tion within the meaning of art, (5) of the Limitation Act. — Ram Narain 
V. Balchtu KuaT, 16 A. 75. 

At XV of 1677 operates from tho date on which it came into force as 
regards all applications made under it. Bona fide pioceedings in resistance 
of a claim to attach properties are proceedings to enforce a decree within 
the meaning of s. 20 of Act XIV of 1859. — Bccharam v. Abdul Waked, 11 
C. 65. (9 C. 446, distettied from). 

An application for partial exec»Hon of a decree is a step in aid of 
execution within tho meaning of ort. 182 (5) of the Limitation Act, XV of 
1877. Nepal Chunder v. AmTitalal, 26 C. 888. (15 B. 242, folloived). 

Where a party whose claim was decreed in full by the Court of first 
instance filed an appeal by reason of certain remarks in the body of the 
judgment and the appellate Court dismissed the appeal holding that under 
the circumstances there was no right of appeal. Held, that the period of 
twelve years began to run from the date of the appellate decree and not of 
the Court of first instance; Hup Narom v. Sheo Prakash, 43 A. 405: 10 A. 
L. J. 159. 

At to the mode of enforcing a mortgage decree and the commence- 
ment of the -period of limitation for execution of such decree, see notes 
under Or. XXf, r. 10 (2). 

As to the effect of acknowledgment in execution proceedings, see 
notes under Or, XXI, r. 'll (2). 

Where the Judgment-debtor has by Fraud or Force Prevented Eze- 
oution. — ^Evasion of process of arrest is fraud within the meaning of the 
section. The fraud of one of several judgment-debtors keeps the decree 
alive against all the judgment-debtors. Fraud at sometime within 12 years 
prior to the date of application is sufficient under this section to entitle 
tho decree-holder to apply for execution and it is not incumbent on tho 
decree-holder to prove continuous diligence prior to such date or that, but 
for tho fraud or force complained of, he would have realised the fruits of 
the decree. — Per Stindara Ayyar, J. The fraud of one of several judgment- 
debtors will keep the decree alive only against such judgment-debtor; Abdul 
Khadir v. Ajiyar Ahammad, 35 M. 670: 22 JI. L. J. 35: 10 SI. L. T. 413. 
(6 SI. 865; 8 SI. L. J. 203; 22 SI. 320; 8 A. L. J. 1020, referred to; If 
C. W. N. 440, commcnlcd on). 
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In all these cases it was pointed out that a receiver may be appointed by 
the Court to realize a decree or a debt attached in execution proceedings. 

Under this section, a Court may execute a decree by appointing a 
receiver and shall be guided by the provisions of Or. XL, r. 1, which 
limits the power of a Court to appoint a receiver to cases, where it 
appears to be both just and convenient. — Mirza Md. HuBsain v. Amar- 
Chand^ 16 0. C. 283: 21 I. C. 283; Munshi Lai v. Mahomed Amir Mirza 
Beg, 22 O. C. 194 ; 52 I. C. 305. 

This section is to be read with Or. XXI, r. 2 and Or. XL, r. 1. When 
a Court appoints receiver for purposes of execution of decree, the order 
is one under Or. XL, r. 1, read with s. 61; Srinivas Prosad v. Kesho 
pTOsad, 14 C. L. J. 489 : 38 C. 754. 

Though a right to future maintenance cannot be attached under s. 60 
(1) (n), the Court may in a proper case, e.g., where provision is made 
for maintenance out of the income of several villages, appoint a receiver 
for realizing rents and paying out of the same, a sufficient sum for main- 
tenance and the balance to the decree-holder; Rajendra Narain v. Sundara 
Bibi, 52 I. A. 262 : 47 A. 384 : A. I. E. 1925 P. C. 176; Palihandy v. 
Krishnan, 40 M. 302 : 34 I. C. 381. Where immoveable properties are 
attached in execution of a decree, the Court may appoint a receiver to 
collect the rents of the properties; Ilf aun^ Thin Zan, v. S. A. 8. Firm; 8 
Rang. 235 : A. I. R. 1925 Bang. 318. 

It would be stretching too far the discretion of the Court under 
Or. XL, r. 1 in the matter of appointment of receivers, if it thereby 
deprives the decree-holder of his right to sell the mortgaged property 
under the decree. S. 51 does not apply to the case; for it merely pre- 
scribes the mode in which the decree-holder may execute his decree, one 
of them being by the appointment of a receiver. It does not give any 
right to the judgment-debtor to apply for the appointment of a receiver; 
Maltlc Mokhtar Ahmed v. Musst. Bibi Rahitnunnissa, 67 I. C. 606. 

Clause (e). “ In suoh other manner as the nature of the relief granted 
may require.” — Cl. (e) of s. 51 cannot be taken as authorizing a Court 
to read into a decree a supplementary or alternative relief which is not 
there; Maratk v. Seshu Pattar, 42 M. L. J. 356: A. I. R. 1922 M. 299. 

52. (1) Where a decree is passed against a party as the legal 

Enforcement of de- representative of a deceased person, and the 
cree against legal re- decree is for the payment of money out of the 
presentai.ve. property of the deceased, it may be executed by 

the attachment and sale of any such property. 

(2) Where no such property remains in the possession of the 
judgment-debtor and he fails to satisfy the Court that he has duly 
applied such property of the deceased as is proved to have come 
into his possession, the decree may lie executed against the judg- 
ment-debtor to the extent of the property in respect of which he 
has failed so to satisfy the Court in the same manner as if the 
decree had been against him personally. [S. 252.] 
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and used force, the Court ought to allow execution. — i?ai Shorn Kis$en v. 
Damar Kumar, 11 C. W. N, 440, followed in Jogindra v. Mirza Moham~ 
mod, 14 0. C. 238, See, however, Niru v. Garcharn, 17 P. It. 1010: 10 P. 
L. R. 10: 5 I. C. 815. 

A judgment-debtor, on ecoing the Court’s hoilifT to approach his house 
to attach his property, left the verandah, went inside the house, chained the 
door, and refused to open it when called on to do so by the bailifl. Held, 
that the conduct of the judgment-debtor amounted to a prevention, by 
fraud, of the execution of the decree, within the meaning of s. 48 — Dhagu 
Jetha V. MalcJt Bawasaheb, 0 P. 816. 

Wilful evasion by a judgment-debtor to arrest under a warrant taken 
out by the decree-holder to avoid payment of the decretal amount amounts 
to fraud within s. 46 and gives a fresh starting point of limitation; Ayyabu 
V. Soma Sundaram, (1920) M. W. N. 788. 

The mere fact that a judgment-debtor who is a purdanashin lody, keeps 
her door closed is not evidence by itself of fraudulent conduct on her part, 
unless there is anything to show that she deliberately does so or attempts 
to do so against the executing officer; Begum v. Lachmi Narain, 4 

0. L. J. 345; 40 I. 0. 899. 

To entitle a decree-holder to the benefit of this section it is not enough 
to prove fraud at sometime during the 12 years’ period, if, he had, at a 
later period, facility for executing the decree, J?oi Chand v, Jhande, 76 
P. L. R. 1909. 

A decree -holder is not disentitled to the benefit of s. 48 cL (2) (a) 
C. P. Code by reason of the fraud being long anterior to the date of the 
last application; Mogdeen Rowlher v. Meera Rowther, 10 L. W. 666: 63 

1. C. 862 (22 M. 320, 22 M. L. J. 35 & 84 A. 20 refd. to). 

The word " judgment-debtor ”in this section means that judgment- 
debtor who has by fraud or force prevented the execution of the decree; 
therefore fraud or force of one of several judgment-debtors, entitles the 
decree-holder to get extension against that judgment-debtor alone but not as 
against his other co-judgment-debtors who have not been guilty of such 
conduct, Abdul Kkadir v. Ahammad, 88 M. 419: 30 I C. 423. 

To Limit or Otherwise Affect the Operation ol Article 180 of the 
Limitation Aot 1877 (now 183 of the Limitation Act, 1908). — ^This pro- 
viso has been added to give legislative sanction to the following cases, 

tJi*. : — 

Mayabht v Tribhitbandas, 6 B. 258; Ganapatht v. Balasundara, 7 
M 640; Fuiiek Karain v. Ghandrabaii, 20 C. 651. Followed in Suja 
Hoisein v. Afanobur Das, 24 C. 244 (reversing on review, 22 C. 921), and 
Jogendra Chandra v. Shayamdas, 36 C. 543: 9 C. L J 271, where it has 
been held that s. 48 of the C. P, Code does not apply to a decree or order 
of a High Court on its original side or to an order of His Majesty in Council 
(21 C. 551) Therefore tnc decree of a High Court may be kept alive for 
any number of years by successive applications for execution 

Decree obtained in the High Court on the I9th December 1881 — 
Application for transfer was made on the 11th December 1893— ^rder of 
transfer passed on the 19th December 1893 — Application for execution 
filed on the 1st March 1894 in the Court to which the decree was trans- 
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75: 19 M. L. J. 651: 6 M. L. T. 199. See also, Su6l>cnrjo v. Venltata 
Knshnan, 11 M. 408. 

See also the rulings under Section 50, ante. 

" Out of the property of the deceased,” — The expression “ property *' 
includes the income of immoveable property though it cannot be both 
attached and sold; Kadirvelusami v. The Eastern Development Corpora- 
tion, 47 M. 411 : A. I. E. 1924 M. 530 E. B. ; 80 I. C. 163. Where, 
after the death of the defendants in a suit, his sons were made parties, 
and a decree was passed against them, and in execution the sons objected 
that the property attached was their self-acquired property, held, that 
the proper questions to be determined were: (1) whether the attached 
property formed part of the deceased’s estate, and, if not, (2) whether if 
it was seperate property of the sons, and whether the sons misapplied any 
property received by them from their father, and, if so, to what extent. — 
Mooraree Singh v. Parayag Singh, 2 G. L. B. ISO- 

Ancestral property in the hands of sons is liable for a father's deot 
incurred as a surety. — Tukaram Bhat v. Gangaram, 23 B. 454. See also. 
Sitaramayya v- Venkataraman, 11 M. 373. 

” Where no such property remains,” — Where a decree-holder wishes 
to execute his decree against the heirs of his judgment-debtor to the 
extent of property inherited by him, he must satisfy the Court, before 
he can put this section in force, that no such property of the deceased 
can be found as he can sell in execution.^ — Indro Narain v. Krisio Chunder, 
14 W. E. 362 The decree-holder must satisfy that the assets of the 
deceased passed into the hands of the legal representative.- — Parsotam 
V. Eeaho Saran, 24 I. C. 206. 

** If he fails to satisfy that he has duly applied the assets.” — The 
liability of a legal representative under s, 52, G. P. Code is not discharged 
until he accounts not only for the property that has come into his posses- 
sion but also for the profit from the same. Once it is proved or admitted 
that the legal representative sought to be made liable has come into 
possession of assets belonging to the estate of the deceased, it is for Viitti 
to satisfy the Courts as to the extent of the assets received and to account 
for them. — Eajah o/ Kalahasti v. Sree Mahant Prayag Dossjee, 30 M. L. 
J. 391. 

When the representatives of a deceased debtor claim exemption on 
the ground that what they have received has been paid in satisfaction 
of their ancestor’s debts, they should prove and file an inventory of the 
whole estate descended to them, and prove how it has been applied. In 
a claim of this hind, the onus of proof is on the judgment-debtor. — Jooaid 
Kishore v. Kales Chum, 25 W. E. 224. 

When a defendant, aj^ainst whom a decree is passed in his represen- 
tative capacity, makes payments in satisfaction of the decree to the full 
value of the property of the deceased, which has come or which might 
have come to his hands, the decree can no longer be executed even though 
the defendant has still in possession property which originally belonged 
to the deceased. — V eeraBokkaraju v. Papiah, 26 M. 792. See also, Ram- 
golam v. Ayma Begum, 12 W. K. 177. 
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A decree being assigned, the judgmcnt*debtor deposited the money in 
Court end in execution of a decree ho had ogainst the assignee attached the 
Bum in Court. — Held, he was entitled to do so; Ghunni Lai v. QuUari Lai, 
19 N. L. R. 104. 


A had obtained a decree against K and T. After partiol satisfaction of 
the decree, A assigned it to D. Prior to the date of assignment, K and T 
had instituted a suit against A and D, and ultimately obtained a decree 
against both of them. Held, that K and T Trero entitled to set-off their 
decree against the unexecuted portion of the decree which had been assign- 
ed to D . — Kristo Ramani v. Kedar, 10 0. 019; Orith Chunder v. Obhoy 
Chum, 6 C. L. B. 498. 

Under this section the transferee of a decree-holder holds the decree 
subject to any equities which the judgment-debtor might have enforced 
against the original decree-holder. A transferee decree-holder cannot in 
execution bring to sale property, which the original decree-holder is prohi- 
bited from bringing to sale by s. 99 of the Transfer of Property Act. — 
Jitjaro/honam Mudaliar v. Sriniuaso Mudaliar, 31 M. 33 : 17 M. L. J. 603 
(9 B. L. B. 728, 22 C. 813, approved; 27 A. 450, dissented from). 

H, the holder of an usufructuary mortgage over the property of 
B, obtained against B a simple money decree, which had nothing whatever 
to do with the mortgage or the debt secured thereby, H transferred this 
simple money decree to M. Held, that there was nothing to prevent M from 
bringing to sale in execution of this decree the property mortgaged by B to 
H.--Banh Bal v. Manni Lai, 27 A. 450: 2 A. L. J. 121: A. W. N. (1905) 
42. Dissented from in 31 M. 33: 17 M. L. J. 603 where it has been held 
that the transferee takes the decree subject to the conditions prescribed in 
section 99, T. P. Act” (now Or. XXXTV, r. 4). 

See notes and cases noted under Or. XXT, r. 1C. 

50. (1) Where a judgment-debtor dies before the decree has 

been fully satisfied, the bolder of the decree 
apply to tbc Coiirt wbicb pusscd it to 
execute the same against the legal represent- 
ative of the deceased. 

(2) Where the decree is executed against such legal represent- 
ative, he shall he liable only to the extent of the property of the 
deceased ■which has come to his hands and has not been duly dis- 
posed of; and, for the purpose of ascertaining such liability, the 
Court executing the decree may, of its own motion or on the appli- 
cation of the decree-holder, compel such legal representative to 
produce such accounts as it thinks fit. [S. 234.] 

COMMENTARY. 

Alterations Made In the Section. — ^This section corresponds with s. 
234, G. P. Code of 1882, with some modifications. The word ** where " 
has been substituted for the word " if *' in the beginning, and the word 
“ satisfied *' has been eubstituled for the word executed '* after the word 
** fully ’• in clause (1); and the sentence " wJtere the decree it executed 
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16 0. 8D: 0 C. L. 11. 429. See also Regella Jogayya v. Nimu Shafeoci, 
83 M. 402. But bco, liamasami Mudali v. Sellattamnial, 4 M. 375. 

The mortgagee from a Hindu of the joint ancestral property of the 
latter can enforce his mortgage against the grandson of the mortgagor for 
the realization of the interest secured by the mortgage in addition to the 
principal amount of the mortgage. — Lachman Das v. Khunnu Lai, 19 A. 
26. Sec also, Pran KrisJma v. Jadu Nath, 2 G. \V. N. 003. 

A decree was obtained against a Hindu daughter in possession of pro- 
perty inherite'd from her father for arrears of rent which had accrued 
during her lifetime. On the death of the daughter, her sons were sub- 
stituted as Judgment-debtors, Held, that the debt was a personal debt, pay- 
ment of which could be enforced only against the property left by the 
daughter. — Kristo Oobind v. Hevi Ghunder, 16 C. 511 (1 G. 133 folld. and 
10 G. 823 distd.). 

When one member of a Mitakshara family contracts a debt which 
is binding, not only on the persons executing the contract, but on other 
members of the joint family to which lie belongs, the creditor has two 
courses open to him: (1) he may elect to treat the debt as a personal 
debt, and confine his suit to the person who actually contracted it, or 
(2) ho may treat the borrower as acting for the family, and sue him as 
representing the joint family. — Jutnoona Pershad v. Diganarain, 10 C. 1: 
18 0. L. B. 74, 

Arrears gf maintenance duo to a Hindu widow should be regarded 
as assets of the widow after her death, and, ns such, are liable to bo 
taken in execution of a decree against her. — Rajerav Chandrarao v. 
Nararav, 11 B. 528. 

A decree was passed against a widow in her representative capacity. 
The advertisement of sale in one place stated that the property to bo sold 
was the property of the widow, and in another place, rights and interests 
of the debtor. Held, that the property intended to be sold was the rights 
and interests of the widow as representative of her deceased husband, and 
not of the widow personally. — Buhsh AH v. Eshan Chunder, W. E. F. 
B., 119; Marsh, 614; CouH of Words v. Kumar Ramaput, 10 B. Ii. E. 
294, P. C. ; 17 W. K. 459. Sec also, Lala Seeta Ram v. i?aai Buksh, 24 
W. R. 883 and Devfi v. Sarnbhu, 24 B. 135, in which all the cases on 
the subject have been referred to and discussed at length. In Satish 
ChundcT V. Nilcomul, 11 C. 45, it has been held that the decree, having 
been obtained on account of the debt of the deceased person, the estate 
would bo answerable, whether the widow or the adopted son of the deceased 
debtor represented the estate. See, however, Subbanna v. Wenkata 
Krishnan, 11 M. 408. 

Where the sons of a deceased judgment-debtor are admitted on the 
record as his representative, they ore not entitled in the execution stage to 
re-open the whole case, and to ask for a decision as to whether the debt 
incurred by the father w’as not for the benefit of the joint family. — Sheo 
Sahoy v. Ram Bhunjan, 23 W. B. 127; Ramanugra v. Kishen Kishore, 

23 W. R. 265; and JStirloo Singh v. Ram Purmessur, 24 W. R. 864. 

Liability of Representatives of a Deceased Mahomedan.— When the 
creditor of a deceased Mahomedan sues the heir m possession, and obtains 
a decree against the assets of the deceased, such a suit is to be looked 
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sale ia a nullity; Raghunathasami v. Qopaul Roiv, 41 M. L. J. 647 : 68 I. C. 
667: A. I. E.’1922 Mad. 807; Karipineni Rajayya v. Atinopumama, 60 M. 
L. J. 662: A.- 1. R. 1920 Mad. 108: 92 I. C. 808; Raghu Nath v. Sundar 
Das, 41 I. A. 251: 42 0. 72: 18 C. WT N. 1058: 20 C. L. J. 665. 

Where a judgment-debtor dies during the pendency of execution pro- 
ceedings, it is not compulsory v\pon the decrcc-holdcr to have the heirs 
brought upon the record on penalty of the decree abating. It is open to him 
to apply under s. 50, C. P, Code, for execution of his decree as against the 
heirs. But there is nothing in the Code of Civil Procedure which lays it 
down that the Court cannot on the decree-holders’ application bring the 
heirs of a judgment-debtor upon the record in execution proceedings and 
continue the same against them; nor is there anything in the law which 
lays it down that on the death of the judgment-debtor any pending 
execution proceedings shall abate; Bhagwan Das v. Jugal Kish ore, 42 
A. 670. 

Scope of the Section. — There is no machinery under the execution 
chapter of the Code which enables the Court, in executing the decree, to go 
into the question of whether or not the executor has been guilty of mal- 
administration of the estate. S. 234, C. P. Code, 1882 (s. 50) no doubt 
enables the Court to call for an account of the property of the deceased, 
which has come to the hands of the executor, but that section only ap- 
plies to an account of the property which has actually come to the hands 
of the executor. If there has been mal-administration on the part of the 
executor, he cannot be held liable in execution proceedings under this 
section, but a regular suit must be brought. — Sarafmont Debt v. Batta 
Krishna, 12 C. W. N. 614, p. 616: 35 C. 1100 (11 B. 727 approved). 

A person who dies pendente Ute before a decree is passed against him 
is not a judgment-debtor and consequently the decree cannot be enforced 
against his legal representatives under s. 60, C. P. Code, as that section 
applies only where a judgment-debtor dies subsequently to the passing 
of the decree; Bhani't Singh v. Bhagwati Prasad, 16 N. L. B. 138: 65 
I. C. 449. 

Legal Representative. — ^The term “ legal representative ” is not limit- 
ed to administrators, executors and heirs and must be held to include any 
person who in law represents the estate of a deceased judgment-debtor. — 
Dinamoni v. Elahadiit Khan, 8 C. W. N. 843. See also, Amar Chand v. 
Sebak Chand. 34 C. 642 F. B.: 11 C. W. N. 593: 5 C. L. J. 491. It 
does not include any person who does not in law represent the estate 
of the deceased. Consequently, a stranger in possession of property of a 
deceased who was not a party to a decree against such person, cannot be 
proceeded against in execution otherwise than by a regular suit. — Chathalce- 
Ian V. Gobmdrt, 17 M. 186. 

A person taking possession of the estate of a deceased Hindu who has 
left a *' will of which.no probate has been granted,” must be treated for 
some purposes as his representative until some claimant comes forward — 
Projunno Chunder v Krtafo Chytunno, 4 C. 842; 3 C. L. B. 154. See 
also, Janciki v. Dhannu Lai, 14 M. 454, and Chuni Lai v. Osmond Beeby, 
SO C. 1044; Ba»anfa-ff«ninr v. Oopal, 18 C. W. N. 1136; but see, Harish 
Chandra v. Pun Do», 14 C. W. N. 1041. 

Under the Hindu Law, as in English Law, any one taking charge of 
property belonging to a deceased person renders himself liable for his. debts. 
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Decree Against Wrong Person as Representative. — A decree was 
obtained against a wrong person as representative of a deceased debtor, 
and in execution- the property was sold. Subsequently, the proper repre- 
sentative filed a suit to set aside the sale and recover the property. Held, 
that the plaintiff was entitled to set aside the sale and to recover the 
property . — Baswantappa v. lianxi, 9 "B. 86. 

Where a creditor obtained a decree against persons who did not 
legally represent the estate of the deceased judgment -debtor, held, that the 
proceedings taken against such persons in execution of the decree were 
invalid, and were not binding upon the proper representatives of the 
deceased . — Suleh Nandan v. Rennick, 4 A. 193. 

A decree obtained by a creditor of a deceased Hindu against a wrong 
person as bis heir, cannot be executed against the rightful heir who is in 
possession of the property. The creditor must obtain a fresh decree 
against the rightful heir; Kaliappayi v. Varadarajulu, 33 M. 75; 3 I. C. 737. 

A decree obtained against wrong legal representative cannot be exe- 
cuted against the estate in the hands of the true one; Kaliappan v. 
Varadarajulu, 33 M. 75: 19 M. L. J. 651: 0 M. L. J. 199. 

Decree Against Executors under a Will afterwards Set Aside as 
Invalid. — A decree against executors for debts incurred while acting under 
a will which was afterwards set aside as invalid was held not binding on 
the estate of the deceased in the hands of his heirs; but in order to make 
the estate liable for the debt, the proper course for the decree-holder 
was to bring a regular suit against the heirs . — Fanindro Deb v. Jugudith- 
tvari, 14 C. 316. 

53. For the purposes of section 50 and section .52, property 
in the hands of a son or other descendant 
-which is liable under Hindu law for the pay- 
ra prop* y. nient of the debt of a deceased ancestor, in 

respect of which a decree has been passed, shall be deemed to be 
property of the deceased which has come to the hands of the son 
or other descendant as his legal representative. [New] 

COMMENTARY. 

Object and Scope of Section. — This section is new. It has been 
added to settle a question of procedure, on which the High Courts were 
divided in opinion (gee 34 C. 642 F. B. : 11 C. W. N. 593 : 5 C. L. J. 491). 
The following Report of the Select Committee will clearly explain the 
object of the section: — 

*' Section 53 has been introduced to settle a long mooted point 
upon which there is much diversity of judicial opinion, as to wliether 
or not question as to the liability of ancestral property in the hands of « 
son or other descendant to whom it has come otherwise than by descent 
for the payment of the debt for which the decree was passed, can be 
determined under section 47 of the present Code, corresponding with 
section 244 of the old Code .*’ — See the Report of the Special Committee. 

“ Clause 53 has been added by the Committee in order to set at rest a 
question on which the High Courts are divided in opinion. It is true that 
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The share of a deceased father in an undivided Hindy family passes 
by survivorship to the sons, and is not assets in their hands to satisfy a 
decree against a father under s. 50. — Keni Vnrma v. Koman, 5 223. 

Held that in a joint Mitahshara family, a nephew, having taken by 
survivorship the undivided share of an uncle, deceased, was not liable for 
the personal debts and obligations of his uncle. — Madho Parshad v. Me- 
herban Singh, 18 C. 157. 

Although a son is bound under the Hindu law to pay his father's 
just debts from any property he may possess, yet when he is made a 
party to a decree ns representative of Ivs deceased father for the purpose 
of executing it, his liability is limited to the amount of assets of the 
deceased which may have come to his hands and have not been duly 
disposed of. — Zemindar of Sivagiri v. AUcar Aygangar, 3 M. 42. Follow- 
ed in Hanumantha v. Hanumayya, 5 If. 232. 

Persona! decree by one partner against another for dissolution and 
for a definite sum of money cannot, after his death, he executed against 
a surviving member of the family by attaching and bringing to sale joint 
family property which has come to him by survivorship. — Veerappa 
Ghettiar v. Hamaswami Aiyar, 27 II. 106 (5 JI. 232 and 234 and 13 M. 
283 referred <o). 

A Hindu widow sued for possession of certain property belonging to 
her husband, and the suit was dismissed with costs. After the widow’s 
death execution for costs was taken out against the next heirs of her hus- 
band. Held that ns the widow did not seek to recover any personal in 
terest herself, but attempted to recover a portion of her husband's estate, 
the decree-holder was entitled to satisfy his decree out of the whole estate 
in the hands of the legal representatives of her deceased husband — 
Ram Kishori v. Rally Kanto, 6 G 479: 8 C, L. B. 1. Applied in Prem- 
moyi v. Preonath, 23 C. 630. See also, Chinta Money v. Mohesh Gkun- 
der, 23 C 454 But see, Kameawar Pershad v. Runbahadur, 12 C. 458; 
see, Regella v Nimuahahavi, 3.3 If 492 

A money decree obtained against a father of a Slitakshara family, 
can be executed after his death against his sons to the extent of the an- 
cestral property that has come to their hands provided the debt is not 
tainted with immorality or illegality; Shivram v. Sakharam, 83 B. 39; 
Kaaturi Ranga v. Venhataram, (1914) M. W. N 354: 24 I. C. 280. 

The decree-holder has to prove that the assets of the deceased person 
passed into the hands of the legal representative against whom the decree 
is sought to be executed; Paraotam, Daa v. Keaho Saran, 24 T. C 206. 

Where a decree for money against a member of Mitakshara joint 
family was sought to be executed after his death, against his son and heir, 
who took ancestral property by survivorship ns his legal representatives. 
Held, on the construction of ss 234 and 244, C P Code, 1882 (ss 30 
and 47} the liability of the ancestral property or of a share of it for the 
debt covered by the decree might be determined in the execution proceed 
ings, if the representative had been properly brought on the record under 
8. 234, C. P. Code, 1882 (s. 50) Held also, that the son being the legal 
representative of the deceased judgment-debtors is, pn‘wo facie, liable to 
he brought upon the record under s. .50 unless he can show that the ujdg- 
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creditor must adopt for the realization of his decree when the original 
debtor is dead leaving ancestral property. There is no substantial difference 
as regards the rights of the creditor; the doubt is as to the procedure.” It 
was held under the old Code in Vmed v. Goman Bhaiji, 20 B. 385; Shiv- 
ram V. Salharom, 33 B. 39: 1 T. C. 459; .4tnfir Chandra v. Sebalc Chand, 
34 0. 642 F, B., and under the new Code in Banianand v. Chholy Lai, 
20 A. Jj. 3. 969: A. T. R. 1923 A. 124: 71 I. C. 417, that a separate suit 
by the decree-holder against the sons or grandsons is unnecessary and in- 
appropriate in such cases and that s. 47 is wide enough and empowers the 
Court executing'the decree to decide any question which the sons or grand- 
sons may raise as regards the nature of the debt. The IVfadras and Alla- 
habad decisions under the old Code that a decree against a Hindu father 
could not be executed against ancestral property in the hands of his sons 
or grandsons not even to the extent of the father’s interest in the property 
and that the only remedy of the decree-holder was' to institute a separate 
suit against them are no longer good law; Jagannath v. Siiaram, 11 A. 302; 
Lachmi Ncram v. Kunji Ldl, 16 A. 449; Ariahudra v. Dorasami, 11 M. 413: 
Bani Farmo v. Roman, 5 M. 223. 

Where a money decree has been passed against the father, and the 
father dies after attachment but before sale of the ancestral property, the 
proceedings in execution can be continued against the sons, a separate 
suit against them being barred under s 47; Peart/ Lai v. Chandi Charan, 
11 C. W. N. 163; Sivagiri Zemindar v. Teruvengada, 7 M. 339; Lachmi 
Rarain v. Kiinji Lai, 16 A. 449. 

Where a mortgage-decree is obtained against the father for sale of 
ancestral property mortgaged by him and he dies before the sale, the exe- 
cution proceedings^ may be continued against the sons. But in such a 
c.ase, the sons not being parties to the suit, they are entitled to raise 
such questions in execution proceedings as they could have raised If they 
had been made parties. They can raise questions regarding the factum of 
the debt or that it was incurred by the father for immoral purposes; 
UtnamahesiaaTa v. Singaperumal, 8 M. 376; Hira Lai v. ParmesKar, 21 A. 
356; Chander Pershad v. Sham Koer, 33 C. 676; Ham Krishna v. Vinayalc, 
34 B. 354; Indar Pal v. Imperial Bank, 87 A. 214; 28 I. C. 593. 

Where a decree has been passed against the sons, in respect of their 
father’s debt, for payment of the debt out of the ancestral property, the 
decree-holder may proceed to execute the decree by attachment and sale 
of the ancestral property in the hands of the sons. 

Where a decree under s. 90 of the T. P. Act against the legal re- 
presentative of a deceased person directs that the amount thereof be realized 
from such property only as belonged to the deceased personally, the decree- 
holder cannot tahe advantage of s. 63, C. P. Code and attach ancestral 
property which passed by right of survivorship to the son of the deceased; 
Kalian Das v. Bhawani Shankar, 9 I. C. 631. 

Appellate Court cannot reverse an order of the lower Court passed under 
an old Code, on the ground that, since then, a different rule has been enacted 
by the new Code. S. 53 provides the course to be followed in such cases; 
Salem Town Bank v. Varadappa Cetti, (1011) 2 M. W. "N. 386. 

Section 53 of the C. P. Code merely provides that a question of the lia- 
bility of the property in the hands of the son governed by the Mitakshara 
School, is to be determined in execution proceedings and not by a separate 
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Where during execution proceedings, tlie judgment-debtor dies the 
transferee of his property should be put on the record in the place of the 
deceased, or n regular suit should be brought against him. — Shurfiin Bibee 
V. Collector of Saran, 12 B. L. R. 00, note, 10 W. R. 100 

On this sec also notes tinder section 62. 

l^gal Representatives Not Brought upon Record — Validity of Exe- 
cution Proceedings.' — S .60 applies only to rases where, after the death of 
the judgment-debtor, the decree-holder seehs to bring to sale property 
which was of the judgment-debtor in his lifetime, and which was not at 
the time of his death under attachment It does not apply to cases 
w’here the judgment-debtor dies after attachment and before sale An 
attachment would not abate on the death of the judgment-debtor, and 
the omission to bring the representative of the deceased judgment-debtor 
on to the record does not vitiate the sale. — Skeo P.raaad v. Hira Lai, 12 
A. 440, F, B ; Aba Bin v Dhondu Bai, 10 B 276; Net Loll v. Kmeem 
Bux, 23 C. 686; Abdur Bahatnan v. SanJear Dat, 17 A. 162; Stowell v. 
i4/>/d/tta Nath, 6 A 2,6.6. But see, Jinmasami Aitjangar v. Bhagirath, 6 
M. 180; Krishnatjga v. Unnessa Beggam, 1,6 M. 890; and Groves v. 
Administrator-General of Madras, 22 M. 119. 

If the judgment-debtor dies pending the execution proceedings, and 
if the execution proceedings have gone so far as to constitute in favour 
of the judgment-creditor a valid charge upon the joint estate, to the ex- 
tent of the undivided interest of the deceased, the rights of the creditor 
cannot be defeated by the death of the judgment-debtor before the actual 
sale, and the creditor will ho entitled to continue the execution in respect 
of the share which has been already attached and ordered to be sold, 
although it has passed to the other members of the family by survivor- 
ship — Peart Lai v. Chandi Oharan, 5 C L. J. 80’ 11 C W. N. 163. 
Attachment W'ould not abate on the death of the judgment-debtor; Shea 
Prasad v. Hira Lai, 12 A. 440. 

When an order for delivery of possession was passed prior to the 
death of the judgment-debtor, and possession was given after his death, 
heJd that there was no necessity to bring the representative of the deceas- 
ed judgment-debtor on the record between the date of that order and the 
date on which the order w’ns executed. — BiyyaJtha v Fahira, 12 M. 211. 

Where the judgment-debtor dies after the appellate decree, the course 
open to the judgment-creditor is by way of an application to execute 
the decree against the legal representative of the deceased as provided 
by 8. 234, C. P. Code, 1882 (s. 50) — Hira Chand v Kastur Chand, l8 

B. 224. 

Where a party to a suit died after argument and before delivery of 
judgment, the decree passed in the suit or appeal is a volid decree, and 
can be executed against the heirs of the deceased defendant under s 
234, C. P. Code, 1882 (s 50). — Ramacharya v Anantacharya, 21 B. 
314. Sec also, Narua v dnaat, 10 B 807 and Raghunatha v Venkatesa, 
26 M. lOl But where he died before hearing, the decree is a nullity. — 
JflnardhnH v Ram Chandya, 26 B 317. See also, Narendra v Gopal, 17 

C. L. J. 634. 

Validity of Execution Proceedings In which Some Only of the Re- 
presentatives of the Deceased are Made Parties. — A Mahomednn woman 
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a preliminary decree is only made under cl. (2) of Or; XX, r. 18 when the 
property to be, partitioned. is not property assessed to Government Bevenue. 
Under this section a Civil Cpurt has no^power to effect partition of lands 
paying revenue to Government or to deliver possession of the share; the col* 
lector alone is competent' to do bo;' Dattairaya v. Mahadaji^ 10 B. 528. In 
cases where the execution i.s to be worhed out by the Collector, the Court 
makes the final decree and the rest of the proceedings is worked out by 
the Collector in execution as under the procedure of the old Code; Horan 
V. Tejumal, 29 1. C.’ 58: 8 S. L. R. 335. 

Meaning of the Word “ Partition.” — The term " partition ” in this 
section is not confined to the mere division of the lands into the requisite 
parts, but includes the delivery of the shares to their respective allottees. 
This section contemplates the ” partition ”, being completely carried out 
by the Collector; Parbhvdaa v. Shankarhjtai, ,ll B. 662, , 

” Estate.” — ^The word ” estate ’* as'used in this section must not be 
construed in the same limited and defective sense in which it is used in 
the Bengal Act (VIII of 1876), but must be taken to be there used in its 
ordinary signification . — Secretary of State v. Nundun Lai, 10 C.;'435, (7 C. 
153, approved.) It includes sheri lands leased by Government for a certain 
' number of years; Dottafre^a, v^ Mahadaji^ >10 
iug has been held nof^fo be an ” estate " within 
Muthuvayyangar v. Kudalalagayyangar, 6 M 
Karupa, 7 M. 882. 

Finality of Decree. — ^The decree of a Court is final, and a final decree 
in a partition suit cannot be reopened unless by way of review. The effect 
of the final decree of Civil Court for partition is to pu^.nn.end to co-tenancy 
and to vest in each person or group, a sole estate in a specific property or 
allotment; Debi Saran v. Ttajrani Nath, 5 Pat. L. W. 9: (1918) Pat. 134. 

Applicability of this Section and Civil Court's Jurisdiction nnder' this 
Seotton. — This section does not apply to a suit for partition of a revenue- 
paying estate where' no separate allotment of revenue is asked 'for; Jogodi' 
ahury v. Kailaah, 24 C. 725 F, B.: 1 C. W. N. 374. • 

S. 54 is meant to be applied in the case of estates assessed to revenue 
in one lump sum for the whole estate and not to estates like the ordinary 
paddy holdings in Burma which are assessed at acre rates; ^fg. Po Nyun 
V. Mg. Saw Tin, 4 Bur L J. 260: A. I. R. 1926 R 80: 95 I. C. 39. 

Section .*54 does not prevent a Civil Court from decreeing partition of a 
revenue-paying estate where separate allotment of the revenue is not asked 
for; /ismnn Singh v. TuUi Singh, 1 Pat. L. W. 335; 2 Pat. L. J. 221. 

■ A Civil Court is not competent to make a division of revenue-paying 
land even with the consent of the parties; 2 0. L. J. 821 ■ 30 J, C. 209. 

A Civil Court has jurisdiction to entertain a suit for partition of a 
specific piece of land appertaining to an estate The expression ” imper- 
fect partition ” in the Assam Land ‘Revenue Regulation (I of 1886), ex- 
plained . — Onuri Krishna v. fndmwionj, 1 0. L. J. 421 : 32 C. 1036. 

A Civil Court is not debarred from decreeing partition of a j-evenue- 
paying estate at the instance of a Hindu widow, if a proper case for passing 
such a decree be made, out by her. • Principles, on, which Courts should 
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prescntativu under this section. — SaJcaral Jaswanirai v) Bat Parvaitbai, 
26 B. 283 (26 B. 140 distinguished). 

Jurisdiction of the Court to which a Decree Is Transferred for Exe> 
oution, to Execute it Against Bepresentatlrcs. — ^An application under s. 
60 to execute decree ogainst representatives is to be made to the Court 
which passed the decree and not to the Court to which it is transferred 
for execution (18 B. 224: 17 A. 431 approved; 22 C. 666 not followed). 
The provisions of s.s. 234, 244 (c), and 248, C. P. Code, 1882 (s. 50, s. 47 
and Or. XXI, r. 22) are not irreconcilable. — Swaminatha v. Vidyanatha, 
28 M. 460, F. B. : 15 M. L J. 116 But see. Sham Lai v. Modhu Sudan, 
22 C. 558. 

It IS for the Court which passed the decree to decide whether the 
person against whom execution is sought is or is not such representative; 
but the Court executing the decree is competent to decide to what extent 
such person is liable as such representative. — Seth Shapurji v. Shanhar 
Dat, 17 A. 431. 

Right of Representative to Object to Execution, or to Dispute Validity 
of Decree. — The representative of a judgment-debtor docs not stand m 'O 
better position than the deceased debtor himself; therefore he cannot 
resist execution of a decree on such ground on which the judgment-debtor 
could not have resisted had he been alive. — Mul Chand v. Chhagan Naran, 
10 B. 74. 

On this subject, see the rulings under section 52, 

Execution of Decree, Passed Against a Deceased Person.— See notes 
to section 52, under the heading “ Effect of a Decree Passed 
Aoainst a Dead Person." 

Determination of Claims or Objections Preferred by Representatives 
of Deceased Person. — See notes under section 47, ante. 

" Burden of Proof. — Where m execution of a decree against the repre- 
sentatives of a deceased debtor, specific property was seized as the pro- 
perty of the deceased debtor as being in possession of his representatives, 
and they (representatives) claimed the property as their own, held, that 
the burden of proof lay on the decree-holder, who asserted that the pro- 
perty seized in execution of his decree was the property of the deceased 
debtor. — Abdul Rahaman v. Mahomed Azim, 4 G. W. N, 151. 

Appeal Against Orders under this Section. — No appeal lies against 
an order placing on record the legal representative of a deceased judgment- 
debtor. — Raijyo V. Pogose and Pogose Catchik, 3 C 708; 2 C. L. B. 278. 
(2 C. 827; 3 C. 709-note, referred to). 

A party improperly brought on the record as representative of 
a deceased judgment-debtor can appeal on the question of costs alone. — 
Bisben Dayal v Bank of Upper India, 13 A. 290 

Limitation and Step in Aid of Execution, — An appeal for execution 
against one of the representatives of a sole judgment-debtor saves limita- 
tion against another representative. — Knshnap Janardan v, Murarran, 12 
B. 48. Dulinguiibed m Jnanendra Hath v i?ani Nehalo, 7 A. L. J. '512 
(27 M. 106 referred to): 32 A. 404. 
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prison of tlie district in which tlie Court ordering the detention 
is situate, or, where such civil prison ’does not ‘afford suitable 
accommodation, in any other place which the Local Government 
mriy appoint for the detention of persons ordered by the Courts 
of such 'district to he detained ; ‘ 

Provided, ‘firstly; that, for the- purpose* of making an arrest 
under this section, no dwelling-house shall be entered after sun- 
set and before sunrise : ’ ' ' ‘ . 

.Provided, secondly, that no outer door of a dwelling-house 
shall be broken open unless such dwelling-house is in the* occu- 
pancy of the Judgment-debtor and he refuses or in any w’ay pre- 
vents access thereto, but when the officer authorized to make the 
arrest has duly gained access to any dwelling-house, he may break 
open the door of any room in which he has reason to believe the 
judgment-debtor is to' be found : ' ' ’ 

Provided, thirdly, that, if the room' is in the actual occupancy 
of a womau 'who is not the Judgment-debtor, and who-Uiccording 
to the customs of the country does not appear in public, the officer 
authorized to make the arrest shall give notice to her that she is at 
liberty to. withdraw, and, after allowing a reasonable time for 
her; to withdraw and giving her reasonable facility for withdraw- 
ing, may enter the room for the purpose of making the arrest : 

Provided, fourthly, that, where the decree in execution of 
which a Judgment-debtor is arrested, is a decree for the payment 
of money and the Judgment-debtor pays the amount of the decree 
and the "costs of the arrest to the officer arresting him; ;such officer 
shall at once release hini. ' [S. 336.] 

’ ' (2) The Local Government 'may, by notification in' the local 
official Gazette, declare that any person or class of persons whose 
arrest might be attended wdth danger or inconvenience to the 
public shall not be liable to arrest in' execution of a decree 
otherwise than in accordance with /such procedure "as may be 
prescribed by the Local Government in this behalf.' ' [New.] 

(3) Where a Judgment-debtor is arrested in execution of a 

decree for the payment of money and brought, before the Court, 
the Court shall inform him that he may apply to be declared an 
insolvent, and that he may be discharged if he has hot committed 
any act of bad faith,yegardjng,th^ .subject, of; the application and 
if he complies with the provisions of 'the law 'of insolvency for the 
time being in force. ■ ■ ’ ' , ^ 

(4) Where n Judgment-debtor exprc.sses his., intention to 
apply to be declared an 'insqlyent' and furnishes security, to the 
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PROCEDURE IN EXECUTION. 

51. Subject to such conditions and limitations as may be 
‘ prescribed, the Court may, on the application 
ot the decreo-liolder, order execution of the 
decree — 

(a) by delivery of any property specifically decreed; 

{b) by attacliment and sale or by sale without attachment 
of any property; 

(r) by arrest and detention in prison; 

(d) by appointing a receiver; or 

(c) in such other manner as the nature of the relief granted 
may require. [New.] 

COMMENTARY. 

Scope and Object of Section. — This clause states generally the powers 
of the Court in regard to execution, leaving the details to be determined 
by rules. It will be observed that the power to direct immediate execu- 
tion is no longer restricted to one class of suits, but that it is now general 
in terms. Any limitation that may be found necessary will be imposed 
by rules. — Notes on Clauses. 

“ We have added a power to execute a decree by appointing a 
receiver, on the suggestion of the Advocate-General of Madras.” — S^ect 
Committee’s Report . — 

“ On the application of the decree-holder.' ’ — S 51 and Or. XXI, r. 
10, C. P. Code, lay down that an application for execution can only be 
made by the bolder of a decree. A stranger who was no party to a suit 
but who got certain rights under a compronuse decree has no right to 
apply for execution though he is entitled to bring a suit based on the 
portion of the compromise relating to him; Dil Afza Begam v. Deputy 
Commissioner, Bahraich, 8 O. L. J. 570 37 I. C. 133. 

Clause (b). — ^The latter part of this clause refers to sale of mortgaged 
properties, which may be sold without attachment. 

Clause (o). ** By arrest and detention in prison.” — Every personal 
decree does not carry with it a right to arrest the judgment-debtor in 
execution There are exceptions as in the case of minors, legal representa- 
tives against whom a decree has been passed or is sought to be executed; 
Jiwan Das v. Janki, 16 N. L. R. 145. 

C ■ ' jeiver.”— Clause (d) of this section 

only g cases decided under the old Codes. 

See. 1 i Bank, Ltd., 30 A 393 : 5 A. L. J. 

683: Tooha v Aatoric, 11 B 448, Dtnabundhuo v ^facuaghten, 2 
C. L. B. 185; Mouny Thein v. S A. S. Firm, 3 R 235. A. I. R. 1925 
B. 818: 89 I. 0. 794, and several other ca^es noted under Or. XL, rr, 1-4. 



438 CODE OF CIVIL PROCEDURE [ Set. 55. 

furnishes security for his appearance when called upon, or the Court con 
also act under Or. XXI, r. 88. — Oanpat v. Mahadev, 22'3. 781. 

*' Any day/’— An arrest under civil process of Mofussil Court on a 
Sunday in this country is perfectly illegal; 4 M. H. G. E. LXU. 

Clause (1). Second Proviso. — Under the Code of 1882, the breaking 
open of any outer door of n dwelling house was strictly prohibited. But 
under the second proviso to clause- (1) of the new Code; this prohibition 
has.uow -been removed to this extent that where a dwelling house is m 
the occupancy of the judgmcnt-debtoT, and he refuses or prevents accett 
thereto, the officer authorized to make the arrest may break open^ anj 
outer door of such dwelling house. “ The object of this proviso is to 
prevent vexatious forms of resistance ■ to execution- which constantly 
obstruct decree-holders in the execution of their decree.” — Report of the 
Select Committee — Notes on Clauses' 

Clause (2). — ^'I’his clause is intended to cover the cases of certain 
persons or classes of persons whose summary’ arrest might, as in the case 
of Railway Servants, be ottended with danger or incovenience to the 
public. — Notes on Clauses. 

Clause (3) . — A Court executing ' a decree for money is bound to 
inform' the judgment-debtor, when he is brought under arrest before it, 
that he may apply to be declared an insolvent and that he might be 
discharged on complying with the requirements of law'; Ram Lai v. 
MaeJeemte, 16 P, li. 1900: 50 P,-Zt. R. 1909: 1 I. 0. 402; but when 
failing in insolvency proceedings, the judgment-debtor is re-arrested, it 
is not the duty of the Court to inform him that he may apply to be declared 
an insolvent or take the other steps indicated in the section; Ar/an Singh 
V. Gainon, 75 P. R. 1905. ’ “ 

If a judginent-debtoi w’ho has been airested in execution of a decree 
and released on furnislung security that ho wdll, within one month, apply 
to be declared an insolvent, fails to put in the application within the 
time agreed upon, and is not arrested again, it is still open to him to 
apply, at a subsequent date, ^to be declared an insolvent on the strength 
of the permission previously given; Alagappa v. Sarathambal, 25 M. 724 

*• May apply to be declared an Insolvent,” — On this point, see 
8. 13 (1) of the Provincial Insolvency Act (III of 1907) and also Or. XXI, 
r. 40 (8). . > . 

A person arrested and brought up before the Court might be discharged 
on giving security and stating his intention to apply to be declared an in- 
solvent; Pinsentj'Ex parte, 8 M. 27G; Hastie, In re, 11 C. 451; Laulai 
Ram V. Ruplal, 59 P, R. 1898; but if he has been sent to prison* he can 
only be released under s. 58; Quarrime, In re, 8 M. 503. 

'jWhere after dismissal of judgment-debtor’s insolvency petition he is- 
re-arrested, he is not entitled to be released under clauses (3) and (4) on 
expressing his willingness to apply again to be declared an insolvent; 
Abdul Jakar v. Sheikh Karim, 9 I. C. 121. 

This section does not show that the mere fact of arrest in execution of 
decree entitles a debtor to an adjudication in insolvency, whether he is in 
reality able to bring himself within the provisions of 11 of the Prov. 
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COMMENTARY. 

This section corresponds with section 252 of the C. P. Code, 1882. 
Ko material chnngo has been made in this section except the alteration 
of a few words. The words “ in respect of which he has failed so to 
satisfy the Court ” have been substituted for the words " not duly applied 
by him ” in the old Code. 

Object and Scope of Section. — ^This section provides that where a 
decree for payment of money is passed against a party as the legal repre- 
sentative of a deceased person, that is, where a party dies during the 
pendency of a suit for recovery of money, and his legal representative is 
brought upon the record and a decree is passed against him in his repre- 
sentative capacity, directing the realization of the money out of the 
property left by the deceased, then such decree may be executed by the 
attachment and sale of the property, if any, left by the deceased. And 
if the decree-holder can show that the assets of the deceased came into the 
bands of such debtor’s legal representative and if such legal representative 
fails to satisfy the Court by evidence that he has duly applied the assets 
of the deceased that came into his hands, that is, if it is shown that he 
has misapplied or himself misappropriated the assets, then the decree 
can be executed against him personally, to the extent of the profits 
inisappUed by him, as if the decree had been passed against him in his 
personal capacity. 

Questions arising in an enquiry under section 52 (2) are questions 
arising betwen the parties to the suit and relating to execution, and as 
such, must be decided by the executing Court under s. 47; Daw Tohe v. 
it/flnuy Ba Han, A. I. R. 1927 Rang. 127. 

" Legal representative.” — For the meaning of the word ” legal 
representative," see s. 2, cl. (11). 

Decree and Its Execution Against Legal Representatives of a Deceased 
Person. — In a suit against the legal representatn e of a debtor, the plaintiff 
is entitled to a decree if he proves that any assets belonging to the deceased 
debtor exist. He is not bound to prove the extent of such assets; 8elh 
Shcolal V. Chindhu, 56 I. C. 962. 

A plaintiff is entitled to sue the legal representatives of his deceased 
debtor, and to obtain a decree against him, without proving that assets 
have come into his hands. It is sufficient that there are assets of which 
he may become possessed. The decree should mention that it is against 
the defendant in that character, and should be executed os directed by 
B. 252, C. P. Code, 1882 (s. 52). — Girdhar Lai v. Bai Shiv, 8 B. 309. See 
also, Chandmall v. Ranee Soondery, 22 C. 259, where it has been held 
that the widow of an insolvent debtor is his legal representative within 
the meaning of s. 252, C. P. Code, 1882 (s. 52) and not the Official 
Assignee in whom the estate of the insolvent vested during his lifetime. 

Where the plaintiff sued the widow on a pro-note executed by her 
husband and obtained a decree against the assets in her hands but 
eubsequently a w’lU by the deceased was established, bequeathing the 
estate to her daughter’s son Held, that as the daughter’s eon is not the 
representative of the widow, the decree obtained against her cannot be 
executed against him (daughter’s son) KaUappan v. Varadarajulu, 83 M. 
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Where a judgment 'debtor is arrested in execution of a money decree 
and a person stands surety for him under s. 55, cl. (4) of the C. P. Code, 
but omits to produce the judgment-debtor before the Court as undertaken 
by him, the amount realised trom tliC surety must be credited towards the 
decree. The decree-holder cannot claim to have this amount over and 
above the decretal amount; Surendrdnaih v. Kcehab Lai, 25 0. W. N. 86. 

As to mode of enforcement of surety bonds, see notes and cases under 
section 145. 

Insolvency After Order for Arrest. — Where a judgment-debtor is 
adjudicated au insolvent after an order for hia arrest has been made but 
no protection order has not 'been made, it is the duty of the executing 
Court to require him, under the latter part of s. 55, cl. (4), to give security 
that he will appear, when called upon, in Any proceeding in insolvency or 
upon the decree in execution of whicli he was arrested; Viswanathan v. 
Abdul Majid, S B.. 187,' . -’f 

“ That he will within one month so apply.” — Where a judgment- 
debtor is released from arrest under s. 55 (4), but fails to apply to be 
declared an insolvent within 30 days of the order of the Court so releasing 
him, the Court has no jurisdiction to extend the period of one month 
fixed hy the section. Tlie period being one .fi-’Jcd by Jaw, s. 148 has no 
application; Nora«imho Aiyar ^Bangachari, 50 M. L, J. 477; A. I. It. 
1026 M. 689 ; 95 I. C. 444. 

Damages for ' Arrest J — A suit to recover ' damages on account of 
injuries caused by an arrest in accordance with a decree of a competent 
Court can only be maintained under special circumstances, vie,, the plain- 
tiff must show (i) that the original action, out of whicli the alleged injury 
arose, was decided in his favour, (if) that the arrest was procured malici- 
ously and without reasonable and probable cause, and {Hi) that he has 
suffered ** some collateral wrong.” — Raj Cbunder v. Shama Soondari, 
4 0. 683. Kef erred to in 19 B. 7l7, and 6 Bom. L. E. 704. 

Warrant of arrest of judgment-debtoi — Escape of debtor from Nazir's 
custody — Liability of Nazir for damages.- — Kaatoir Chond v. Kanjt, 4 Bom. 
65. Quaere — ^Whether the Nazir is liable for negligence in not taking a 
proper surety from an insolvent debtor — Nagb Mahadeb v. Narayan Ram 
Chandra, 4 Bom. 405. ' ‘ 

Small Cause Court Debtors. — Clause 5 of s. 336, O. P. Code, 1882 
(b,, 55), applies to Small Cause Court debtors; such persons can obtain the 
benefit of Chapter XX of the C. P. Code, 1882 (repealed by the Provincial 
.Insolvency Act, 190'?) by applying to a Court which has. jurisdiction 'under 
that chapter. — A/oidm v. Sundaramurthia, 2 M. 9. 

Appeal from Orders. — An order refusing to discharge a surety, under 
8. 386, C. P. Code, 1882 (s. 55), for an insolvent jud^ent-debtor filing his 
petition, where .the surety was entitled to his discharge, is not an appeal- 
able order, and is, therefore, subject to revision under s. 622,- 0. P. Code, 
1882 (b. 115). — Boima Afol v. Jamna Das, 15 A. 183. , 

An order made under s. 55 (4) rejecting an application for forfeiture 
■ecurity bond is appealable and therefore no revision lies (15 A. 183 distd.u 
Uga Kye v. Nga Kyn, 10 Bur. L. T. 16, 
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*' Ab If the decree had been against him personally.*' — ^Where a 
paity is sued for money as the heir and possessor of the assets of a 
deceased debtor, and it is proved that he has received sufficient assets to 
meet the debt, a personal decree can bo passed against him. — 
Nathuram Sivaji v. Kutti Haji, 20 446. 

Where the defendant along with another person took possession of 
the assets of the deceased and disposed of a portion thereof without any 
right and where the property disposed of was suflicient to exceed the 
debts, a personal decree can bo passed against the defendant; Mihilal v. 
Babu Lai, A. 1. R. 1022 Oudh 200 (20 M. 446, folld.). 

A Hindu son sued for his father’s debts is liable duly to the extent 
of the co-parcenary property m his lands and u decree though passed as 
a personal decree against him could not in view of s. 52 of the Code, be 
executed against the separate property of the son; liam Bujhawan Prasad 
V. Ram Narayan, 2 Pat. L. T. 396. 

Liability of Representatives of a Deceased Hindu. — Where on the 
death of a Hindu father his sons are brought on the record as his legal 
representatives in a suit pending against lum at the time of his death, 
the decree should be against them in their representative capacity, and 
not against them personally. It is clear that where the decree is against 
the sons in their representative character, it can only be executed against 
the estate of the father in the hands of the sons, as provided by this 
section; Norayana Suiomi v. Seshama Ra;u, 18 M. L. J. 86. 

Though a son is bound, by Hindu law, to pay bis father’s just debts 
from any property he may possess, yet when he is made a party to a 
decree as representative of his deceased father for the purpose of execut- 
ing it, his liability is limited to the amount of the assets which may 
have come to his hands and has not been duly disposed of. — Sangili Ptra- 
pandia v. Alwar, 8 M. 42. 

Where a Hindu dies intestate, his son is liable to his father's creditors 
to the extent of the value of the property, although the property may 
not come into the sun’s possession, but remains m the hands of third 
persons, and the son may recover it, if it has been taken against his 
assent. — Keval Shagvan v. Ganpati, 8 B. 220. But see, Khushrobhai v. 
Harmazsha, 11 B. 727, where it has been held that a legal representative 
is not liable in respect of property which with due diligence on his part, 
W'ould bave come to his hands. 

A Hindu father executed a promissory note m consideration of his 
barred debt. — Held, that the son was bound to pay the debt from any 
assets of his father received by him. — Narayanasami v Samidas, 6 M. 293. 

Under the Hindu law, the property of a deceased Hindu is not so 
hypothecated for his debts as to prevent his heir from disposing of it to 
a third party, or to allow’ a creditor to follow' it into the hands of a person 
w’ho hod purchased it from the heirs of the deceased m good faith and 
for valuable consideration. — Jamiyatram v. Parbhudas, 9 B. H. C 116. 

A Hindu w'ldow’ borrowed a sum of money for the purpose of defray- 
ing the marriage expenses of a grand-daughter. Held, that such a sum 
was legally recoverable from the heirs who, on the death of the widow, 
succeeded to the possession of such estate. — 2?am Coomar v. lehamo ' 
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, . Provided,' also, that be shall not be released from such 
detention under clause (it) or clause (in) without the 
order of the Court. ' ' ' ■ <> ■ «■ 

(2) A judgment-debtor released froiu 'detention* under this 
section shall not merely by reason of bis release be discharged 
from his debt, but he shall not be liable to be re-arrested ^under 
the decree in execution of which he was detained ‘in the cWil 
prison.*.,, , , . , . ' -.i. ^ t , f [S..5S41.] 

■’ ' The 'provisions of sections 841 and 842 of the C.' P. Code of '1822,, have 
been summarised in this section with some i additions and , alterations. 

Period of Detention in Jail. — ^The Court cannot fx any ' term of 
imprisonment for a debt when committing a debtor to jail. — Sufan Bibee 
V, 8 agar Mandal, 5 0. W. N. 145; and Subudhi v, Singi, 13 M. 141. 

Imprisonment before judgment under Or. XXXVIII, r. 4, becomes, 
after decree imprisonment in execution of the decree, and the imprisonment 
suSered after that date must be taken into consideration in calculating the 
period of six' months which by s. 58, is the limit allowed for an imprison- 
ment in execution of a decree. — Ohanae’ham Das v. Joharimull, 7 B. 431. 

This section does not apply to a case where a person is imprisoned for 
disobedience to the Court's order to pay over a sum of money as directed 
by a decree. — Martin v. Lawrence ^ 4 C. 655, .. , - ' 

Subsistence Allowance. — Cost of clothing is not subsistehce' allowance, 
Durairaja Mudaliar v. Vadivelu, 6 L. B. B. 61 : 17 I. C. 911 ; 5 Bur. L. 
T. 159. ' 

Be-arrest of Judgment-debtor. — The Code of Civil Procedure expressly 
preserves a distinction between arrest 'and imprisonment, and the immunity 
from further process is only generated by, actual confinement. A second 
arrest, therefore, is held to be legal. — Ckingalraga Chetty v. Subbiah, 6 
M. H. 0. 84. 

The immunity of judgment-debtor from a ' second arrest depends not 
only upon his being arrested, but upon 'his being detained ‘in jail under tbe 
arrest. Where a judgment-debtor, 'While 'acting as pleader <in Court, was 
arrested and discharged under s. 185, it was held that he was h'able to be 
re-arreated in execution of the same decree against him; Rajendra v. Chunder 
Mahun, 23 0. 128. So also where a judgment-debtor was arrested Due was 
liberated owing to non-payment of the subsistence money, it was held that 
he was liable to be re-arrested in execution of the same decree; HabibuU 
Hahman, v. Baja Bahai, 26 A. 817. 

Effect of Interim Proteotibn Order,~WhBra a judgment-debtor is 
arrested and committed to jail in execution of decree against him, , but 
is released on his filing, a petition for insolvency and obtaining an interim 
protection order fdr a week. ’ ' He then applies for a further protection order, 
but his application is refused. The Calcutta High Court has held that, in 
auch a case, the judgment-debtor is not liable to be re-arrested in execution 
of the same decree, on the ground that a judgment-debtor once discharged 
from jail cannot be re-arrested > a second time in execution of the same 
decree; Bolye Chand, In the matter of, 20 0. 874; Secy.tof State v. Judah, 
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upon as an administration suit; and those heirs of the deceased who have 
not been made parties cannot, in the absence of fraud, claim anything 
but what remains after the debts of tlie deceased debtor have been paid. — 
Mutty Jan v. Ahmed Ally, 8 C. 870: 10 C. L. R. 346 (2 W. R. 3; 4 C, 
142 referred to). Followed in Amir Dulhin v. Baijnath, 21 C. 811. See 
also, Khiirset Bibi v. Keso, 12 B. 101; Dcbalava v. Bhtma/i, 20 B. 338; 
Hart V. Jairam, 14 B. 597; and Kimfiommad v, Kutti, 12 M. 90. See, 
however, Jajri Begum v. Amir Mohammad, 7 A. 822; Muhammad 
Awah V. Har Sahai, 7 A. 716; Hnmir Smph v. Lahia, 1 A. 57; Hendary 
V. Mutty Lai, 2 C 395; Sitanath v. Roy Luchviiput, 11 C. L. R. 223; 
Assamatheunissa v Roy Luchmiput, 4 C 142; 2 C L. R. 223; Luchmipul 
V. Land Mortgage Bank, 14 C. 464: Ambashankar v. AU Rasul, 19 B. 
273; and Dallu Mai v. Han Das, 23 A. 263. In all these cases it has 
been held that, under the Slahomedan law, a decree against one heir 
of a deceased debtor cannot bind the other heirs 

The creditor of a deceased Mahoraedan cannot follow his estate into 
the hands of a bona fide purchaser for value from his heir. — Bazayet 
Hossain v. Dooli Chand, 4 C. 402, P. C. ; Narsingh Das v. Naimuddin, 
8 C. 20; 10 C. L. R. 225; Land Mortgage Bank v. Roy Luchmiput, 8 C. 
Ii. R. 447. See also. Land Mortgage Bank v. Bidyadhari, 7 C. L. R. 460 
and Yasin Khan v. Muhammad Yar Khan, 19 A, 504. 

Effect of a Decree Passed Against a Dead Person. — ^Where a defendant 
in a suit dies after argument and before decree, and a decree is passed 
against him on the supposition of his being still olive, without placing on 
the record his legal representatives — held, that the decree on its face was 
a good decree and was capable of execution against his heirs and repre- 
sentatives — Ramacharya v. Ananta, 21 B 314. See also, Hira Ghand v, 
Kastur Chand, 18 B. 224; and Surendro v. Doorga Soondary, 19 C. 518, 
p, 588. Followed in Chetan Charan v. Balbhadra, 21 A. 314 and 26 M, 
101. See, however, Roop Narain v. Ramayee, 3 C. L. R. 192; Oirendro 
Nath Tagore v. H«ro Nath Tagore, 10 W. R 455; 14 B. L R. 334-note; 
Moncc Loll V Hazee Fazul, 14 W. R. 337; and Imdad AU v. Jagan Lai, 
17 A. 478; Radka Prasad v. Lai Sahab, 13 A 53. In all these cases it 
has been held that a decree passed against a deceased defendant on the 
supposition of his being alive is incapable of execution. — See also, Hmrao 
Chand v. Bn'ndabon, 17 A 475, p. 482; and Jonardhan v. Ram Chandra, 
26 B. 817; Narendra v. Gopal, 17 C. L J 634; 14 C. W. N. lOOn; 
Subramania v Vaithinatha, 38 M. 682 

A suit is not maintainable against a deceased person — Fecrappa v, 
Tindal, 31 M. 86. 

Insolvency of Heirs After Decree. — ^Where a decree is passed against 
the estate of a deceased debtor, and the heirs became insolvent after the 
decree but before execution, the deceased’s estate must be treated as 
having vested in the Official Receiver like the other assets of the heirs, 
and as being immune from execution proceedings under s. 16 (2) of the 
Pro Insolvency Act, and the decree-holder must prove the debts like 
other unsecured creditors. The decree-holder has therefore no rights to 
a lien or charge on the deceased’s property in the hands of his heirs 
or of the Official Receiver. S. 52 merely states the extent to which and 
the manner in which debts such as the decree-holder’a in this case can 
be recovered and in no way provides for the resen’ation of property to 
satisfy him; Oade Lakshme v Pillawan, 18 M. T. 147. 
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other securities for money, debts, shares in a corporation and,' save 
as hereinafter mentioned,' all oth'er saleable property, moveable or 
immoveable, belonging to the judgment-debtor, or over which,'' or 
the profits of which, , he has -a i.disposingc: power* whichihe'hiay 
exercise for his own benefit, whether the same be held in the name 
of the judgment-debtor or by anotlier person in trust for 'him or 
on his behalf ' 

Provided that the following particulars shall not be liable to 
such attachment or sale, namely - i 

(a) the necessary wearing apparel, cooking vessel8,_beds 
. and. bedding of the judgment-debtori his wife^ and 

' children, and such personal ornaments as,-' in 
accordance with -religious usage, cannot be parted' 

, with by any woman; | , , ;/ 

(b) tools of artizans, and,' wdiere the jiidgment-debtof is an 

agriculturist, his implements of husbandry and ‘such 
cattle and seed-grain as may, in the opinion of the 
Court,' be necessary to enable him to earn his liveli- - 
hood as such, and such portion of agricultural pro- 
or of. any class of. agricultural produce as' may have 
been declared to be ■ free ■ from liability under the 
provisions of the next following section; 

(c) houses and other buildings (with the materials and the 

sites thereof and the land 'immediately appurtenant 
thereto and necessary for their enjoyment) belong- 
ing to_ an agriculturist and occupied by him;, 

(d) books of account; ■ . ■* ' ' ‘ 

(c) - a mere right ‘to sue for damages; 

(/) any right of personal service; - , 

(gf) stipends and gratuities allowed to pensioners of the 
Government, or payable out of any service family . 
pension fund notified, in the Gazette of India 'by the • 
Governor-General in: Council in this behalf, and 
political pensions;, [S. 266. J 

(h) allowances (being less than salary) of any public officer 
' or of any servant of a railway company or ‘local 
authority while absent from duly; ; - ' ' [New.] 

(t) the salary or allowances equal to salary, ofnany-such... 
public officer or servant as is referred to in clause* 
(h), while on duty, to the extent of — 
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where a son or grandson takes any ancestral property by survivorship he is 
bound to pay out of such property all debts of his ancestor not incurred for 
immoral or illegal purposes; but whether the creditor can follow the pro- 
perty in the hands of the son or grandson in execution, is a debatable point 
under the Code. The question is one merely of procedure, and the Com- 
niittee have come to the conclusion that any controversy between the par- 
ties with regard to the liability of the son or grandson to pay the debts 
of his ancestor should be determined in execution, it being open to them 
to raise any objection or defence in such proceedings which they might have 
raised in a separate suit instituted by the creditor, the clause in question not 
imposing upon them a greater liability than that imposed by the Hindu 
law.” — Notes on Clauses. 

S 53 has been enacted to give effect to the recognized rule of Hindu 
law, that members of a joint Hindu family are liable for the payment, 
out of the joint family property, of any debt incurred by their father 
and decreed against him before his death, provided that such debt is 
not tainted by immorality. This section has no application where the joint 
family property passed by survivorship to a collateral, i.c., a nephew, 
because, under the Hindu law, he is under no obUgation to pay his uncle's 
debts; Jagannath v. Motilal, 45 A. 455: A. I. R. 1923 A. 639: 73 I. C. 
958. 


This section only applies to the case of a deceased father; the princi- 
ple of the section cannot be extended to a case where the father is living; 
Kamesivaramma v Venliatasubha, 38 M 1120 

Liability of Ancestral Property In Execution Proceedings. — Section 53 
has been introduced to explain the meaning of the expression " property of 
the deceased '* which occurs in sections 50 and 52. It is properly speaking 
an explanation to the above two sections The precise scope of this section, 
which gives legislative sanction to the principle laid domi in the Full Bench 
case of Amar Chandra v. Sebak Chand, 34 C. 642: 11 C. W. N. 592: 5 C 
L. J. 491, will be clearly understood from the following extract from the 
above Full Bench Case In that case Maclean C J, observed: ” No 
doubt, under s 50, the representative is only liable to the extent of the 
property of the deceased which has come to his hands S. 50 codifies the 
English Law on this subject protecting the representative from personal 
liability for the debts of the judgment-debtor. Does that prevent the 
question as to the liability "of the ancestral property for the debt covered 
by the decree being disposed of under s. 47? Upon a liberal -construction 
of ss. 50 and 47, His Lordship held that the liability of the ancestral pro- 
perty or of a share of it for the debt covered by the decree is to be deter- 
mined in the execution proceedings under s. 47 and not by a separate suit, 
if the legal representative has been properly brought on the record under 
s. 50. Again ilfifra, J , m hig judgment observed" “ The law is now 
well-established that sons or grandsons are legally bound to pay the debt 
of their ancestor to the extent of the assets which the ancestors could claim 
during his lifetime, inasmuch as, it is the pious duty of the sons or 
grandsons to pay their ancestor’s debt, unless such debt was incurred for 
immoral purposes The creditor is entitled to follow such assets in the 
hands of the sons or grandsons after the death of the original debtor, and 
the bimlen of proving non-liability is on the sons or grandsons fliere 
is, however, a conflict of opinions between the High (’mirts in India and 
a conflict of authority m this Court itself as reganls the jirnccdure which the 
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mediately appurtenant thereto atid necessary for their 
enjoyment) from attachment or sale in execution 
of decrees for rent of any such house, building site 
or land, or ' ' * 

(h) to affect the provisions of the Army Act or any similar 
law for the time being in force, IS. 2G6.] 

COMMENTARY. 

Alterations Made In the Section. — This section corresponds , with ». 
266 of tho 0. P. Code. 1832, with some additions and alterations: — 

In cl. (a) of the Proviso to clause (1) of this Section the words 
“ Cooking vcBsela ’* “ beds,” and ” such perBonal ornaments as, in arcorJ- 
ance with rah’< 7 i'o»s vaage, cannot be parted with by any woman ” have 
been added. 

In cl. (b), the Inst sentence, commencing from, the words, ” and »»ch 
portion of agricitltural produce, etc., has been added. 

In cl. (o') certain w'orda hove been added and ita scopo haa been 
extended. 

In cl. (?) the w'ords ** or payable out of any service family pension, 
etc.,'* have been added ^ 

Cl. (h) has been added and is ncw'. 

In cl. it) tho words ” offolco^^cpa equal to salary " and " «»bi7c absent 
on duty ” have been added. 

Cl. (k) has been newly added. 

Cl. (0, the words ” whether payable in money or m kind ” have been 
added. Besides these some other minor alterations have been made in 
sub' section (S). . 

Scope of Section.— Clause (1) of this section applies only to decrees 
for money and not to mortgage decrees, for which provision has been made 
in Or. XXXIY rr 4 and 5. The j jjj execution^ *n 

the beginning of the secti intended to be appli- 
cable to money-decrees o' nece'^sary in mort- 
gage decrees. Therefore, in« house of an agriculturist is mortgaged, 

cl. (c) of the proviso does not save the house from being sold in execution 
of the mortgage decree — Bhola Nath v. Musst, NiRhori, 84 A. 2.5. 
P. B. : 8 A. L J. 1043 (33 A. 136 dissented from). 

This section is merely a rule of procedure, it does not supersede the 
rule of substantive law embodied in the Transfer of Property Act. Tenancy 
Act and such other Acts. For instance properties which are declared not 
saleable under ss. 6 and 10 of the T. P. Act, or by B. T. Act, or by some 
other Acta, cannot be sold in execution, although such properties are not 
specifically mentioned In the proviso to this section. The proviso is not 
exhaustive. Tho words ** foVotcing particulars shall not be liable to such 
otfoebment or safr ” ip the proviso do not indicate that other properties 
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suit, .The whole of the ancestrnl property, nnd not merely the father’s 
share is liable for the satisfaction of the decree against a Mit’ahshara father 
on a debt not immoral; LachmiiPfrshail v. Dasant LaJ,' 16 C. L. J.'85' ' 

In a partition suit, costs were awarded against the father. After decree 
the father died.' The decree-holder proceeded to exeepte the decree for 
costs and attached the share which had fallen to the father at the partition, 
but which after his death had passed into the hands of the sons. Held, 
that the sons were liable for the costs, and the property in their hands was 
liable to attachment under this section; Krishna Rao v. Dinhar Rao, 19 

I. C. 252. 

A person w'ho stood surety for restitution in case the decree is reversed 
can be proceeded against in execution in the same manner as if he were the 
judgment-debtor. Such a decree though it may be executed against the 
family properties of the surety and liis sons in a state of union, cannot be 
executed against the properties in the hands of the son ’allotted to him at a 
6ona fide partition taking place after the order but before -the attach- 
ment. The analogy of s. 53 of the new Code cannot be used to justify 
such execution; Kamaswaramma v. Venkafa Snbba Row, 27 M. L. J. 112: 
24 I. C. 414. 

“Property In the hands of a eon or other descendant." — It is only the 
son or'lineal descendant of a doceased Hindu that comes within the scope 
of s. 53 of the C. P. Code and there is no obligation on the part of any other 
co-parcener who has acquired rights by survivorship to pay up the decree 
debts of the deceased co-parcener; Jagamath Singh v. jVoii Lai, 21 'A. L. 

J. 353; 45 A. 455. 

"Shall be deemed to be property of the deceased." — A gratuity granted 
to the heirs of a deceased employee by a Railw’ay Administration is not 
assets of the employee in the hands of his heirs and cannot be attached in 
execution of a decree against him; Lachmi Narain v.. Vmaid Rat, 9 O. Ij. 

J. 401 : 20 0. C 1. 

This section being an explanation to ss 50 and 52 is to be read with 
those sections and the cases noted there with reference to the property of 
the deceased should be consulted, 

54. Where the decree is for the partition of an undivided 
estate assessed to the payment of revenue to 
Partition of estate fbe Government, or for the separate possession 
•We.******^** ** of a share of such an estate, the partition of 

the estate or the separation of the share shall 
be made by the Collector or any gazetted subordinate of the 
Collector deputed by him in this behalf, in accordance with tlie 
kw (if any) for the time .being in force relating to the partition, 
or the separate possession of shares, of such estates. [S. 205.] 

COMMENTARY. 

Partition by Collector. — ^Thia aection corresponds with section 365 of 
the C. P. Code. 1882 with some additions and alterations in the language 
and wording. It is merely an enlargement of the provisions of the old 
section. From the* provisions of s. 54 and of Or. XX, r. 18 it is clear that 
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(is liable to be attached and sold in execution ^ of a decree against him; 
^Aniiaji V. Chandrahai, 17 Bi 503. The equity of redemption in’ mortgaged 
premises is immoveable property liable to be attached and sold under this 
(Section; liarashram v.' Gormd, ^ 21 ‘B. .226.' - The right to claim specific 
performance of a' contract to sell land is also attachable and saleable; 
R«dro;v. ifris/jna, 14 C. 241. Land assigned to a Hindu widow for her 
maintenance,' • with a proviso against' alienation,' cannot be attached and 
sold; Dhvali v. Apaji, 10 B. 342; Gidoh Kiiar y. Bansidhar, 15, A. 371; 
Baneidhar v. Oulab Kvar, 16 A, 443. The right of a Hindu widowto 
reside in her husband’s family is' a purely personal right and cannot be 
transferred. Such right cannot be attached and sold in execution of a 
decree; Salahshi v. Lakshmayee, Rl. 500. The income of property 
subject to a restraint upon alienation, accruing due after the date of 
the judgment, cannot be ■ attached 'in execution of decree against the 
'separate property 'of a married wonian passed under s. 8 of the Married 
‘.Woman’s Property Act; Goudoin v. Vencateaa, 30 H. 378: 17‘M. 'L. J. 
863. Land burdened with the performance of a service of a public nature, 
e.g.t land held on jg inalienable and can- 
not be attached; ' . ' M. 620; 70 I. C. 466: 

A. 1. E.‘ 1922 M. !' \ ■ ! ■ ■ ii . law, the wife ceases to 

have any interest .in the joint property of her husband and herself from 
the time of divorce, and so attachment of the property after divorce 
is futile; Mating Pya Gyi v. Mating Po Pa, 9 Bur. L. T, 74. A leligious 
office is not saleable; Kuppa v.' DoroBomi, 6' M. 76; Naraeimma v. 
Anantha; '4 M. 891; Rangasami v. Ranga, 16 M. 146, Mancharam v. 
■pranshankar, 6 B. 298 (300). So also the right of managing a temple, of 
officiating at the worship conducted in it, and of receiving the offerings 
at the shriile, is not 'saleable; Durga Bibt v. Chanchal, 4 A. '81; Ravia 
Varma v. Ramannayar, 5 M. 89; Rajah Vurmdh v. Rabi Vurmah, I M. 
235: 4 I., A. 76; Gnanasambanda Pandara v. Vein Pandaram, 23 M. 
271: 27 I. A. 69; Srirnafz v. Ratanmani, '! C. W. N. 493; ShoUojanand 
V. Peary, 29, C. 470. The right to officiate at funeral ceremonies is also 
not saleable; Jhummun ,v. Dinnonaih, 16 W. R.- 171. The property of 
a temple cannot.be sold away from- the temple, but there is no'objection 
to the sale of the right, title and interest of the servant of a (temple in 
land belonging to the temple which he holds as remuneration for his 
seiwice, the interest sold' 'being 'subject, in the hands of 'the alienee, to 
determination by .the death of the original holder or by his removal from 
office for- failure to perform the service; LotUkar v. JVagle, 6 B. 596; 
Bishen Chand v. Nadir Hussein, 15 C. -329: 15 I. A. 1, The earnings 
of a Gayawal derived from offerings made by pilgrims are saleable; Panna 
hall V. Kanhaya hall, 19 0. '7301 Money or other valuable’' security 
deposited as security for the due .performance of a duty by a servant with 
his master may be attached in execution of. a decree against the servant, 
but the attachment will be subject to the lien which the master has upon 
the deposit, and the deposit cannot be sold until the same is at the dis- 
posal of the servant free from the lien of the master at the expiration of 
the period of employment; Karuihan y. Subramanya, 9 M. 203. Letters 
in the Post Office addressed to the judgment-debtor are liable to be attach- 
ed; Naramn1tnlu ‘V. Adiappa, 13 M. 242. Pine paid into a . Criminal 
Court again becomes the property of t!ie depositor as soon os the order 
of fine is set aside in appeal, and is attachable; Harmant Shtqh v. Salty' 
ram, ft9 ?. R. 19JS; 16- L 0. 770/ 

” , i' • 
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order partition at ,the mstance of a Hindu widow, stated. — A/o/iodet>y 
Koct V. Hanik ?^oram, 9 C. 244. 

A. Collector or Assistant Collector tr^’ing a question of title raised in 
the course of a hearing of an application for partition under the North* 
Western Provinces Land Eovenuc Act ^IX of 1873) is not bound to cause 
a formal decree to be drawn up embodying the result of his order.— N jo# 
Begam y. Abdul Karim, 14 A. 600. 

A decree of a Civil Court for partition is subject to the provisions of 
B- 107 of the United Provinces Land Revenue Act and cannot be fully 
executed until the decree-holder’s name is recorded in the revenue papers.— 
TuUi Das V. 8heo Narain, 28 A. 375: 8 A. L. J. 336: A. W. N. (1906), 53. 

The object of the Estates Partition Act (V of 1897) is to exclude the 
jurisdiction of the Civil Court in oases where the question relates to the 
division of 'the Government revenue, or to the details of the partition. 
Where however, the question raised goes to the very root of the matter and 
relates to the jurisdiction of the Collector to malre a partition, the Civil 
Court has jurisdiction and is competent to decide the matter in controversy; 
Ananda Kishore v. Daije Thakurani, 10 C. L. J. 189. 

Civil Court’s Jurisdiction to Hoar Objections to Collector's Partition. — 

Where a decree relates to an estate of the kind mentioned in this section, 
it should declare the rights of the several parties interested in the pro- 
perty; but as regards partition or separate possession of share, it should 
d'rect the same to be made by the Collector or any of his gazetted sub- 
ordinates deputed by him in that behalf; Rupan Rai v. Suhh Karan, 41 A. 
217: 49 I. C. 267; Aetnan Bingh v. Tulsi Singh, 2 Pat. L. J, 221: 89 I. 
C. 173. This section places the execution of the decree entirely in the 
hands of the Collector. But where the Collector contravenes the decretal 
command of the Court or otherwise acts tiUra vires, his action is subject 
to the control of and correction by the Court which passed the decree and 
sent it to him for execution; Purushoitam v. Bal Krishna, 28 B. 238: !i 
Bom. L. R. 950; Dev Gopal v. Pasudev, 12 B. 371 ; Ganof! v. Dhondu, 14 B. 
450; but the power given to the Collector is not in any way subject to the 
superintendence of the Civil Court; Srinivasa v. Gurwiath, 13 B. 527; 
Bhiman Gouda v. Hanmanf, 42 B. 689: 20 Bom. L. R 411 In Bombay 
it has been 'held that an objection that the Collector has made an unequal 
partition, is no’ ground for interference with the Collector’s order; Dev 
Oopal V. Vasudev, 12 B. 371; Shrinivasa v. Gurunaih, 15 B. 527. This 
view was not accepted in Madras where the contrary was laid down; 
Chinna v. Jffrishnaoanommo, 19 M.* 435. 

Where a Collector has once made partition, there is nothing to prevent 
him from reversing the partition for mistake or other cause before he has 
passed final orders and returned the proceeding to the Court In such a 
cose the remedy of the aggrieved party is to proceed by an application 
under s. 47 and not bv a separate suit. Krithnaji v Damodor, 5 Bom. 
L. R. 648. 

ARREST AND DETENTION. 

65. (1) A judgment-debtor may be arrested in execution of 

a decree at any hour and on any day, and •ihall, 
nj, SQQQ practicable, be brought before the 
Court, and his detention may l»c in the ciril 
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0. L. J. 180. Maintenance allowance that has already become due, 
private pensions that have already become due, and the wages of private 
servants [other than those mentioned in cl. (1)] that have already become 
due are ‘ debts ” within the meaning of this section; Kaaheeakuree v. 
Greesh, 6 W. R. Mis. 64; Bhoyrub v. Madhab, 6 C. L. R. i4i/J/at?oyar 
V. Vj'rasami, 21 M. 393; Devi Prasad v. Lewis, 81 A.. 804. "Where, by 
an agreement between the seller and buyer of immoveable property, the 
purchase-money is agreed to be paid on the execution of a conveyance, 
the purchase-money is not a “ debt ” until the conveyance is executed, 
and hence it cannot be attached in execution of a decree against the seller; 
Ahmaduddin v. Mejlis Bat, 8 A. 12. Where a person delivers goods to 
his agent for sale, the sale proceeds of the goods may be attached in 
execution of a decree against such person, because the sale proceeds in 
the hands of the agent constitute a debt due to such person; Madho Dai 
V. I?awfi, 16 A. 280. 

Clause (a). Necessary Wearing Apparel, Ornaments, etc.— Necessary 
wearing appeared is not liable to attachment — Qangaram Velgi v. Parbftu 
Dayaravi, 9 B. H. C. 272. A manqahutra or neck ornament worn by 
a Hindu married woman during the lifetime of husband, is a part of ber 
necessary wearing apparel. — Appana v. Tangamma, 9 B. 108.. 

Ornaments on the person of a Hindu wife, if forming part of her 
Biridhan, cannot be taken under an execution against her husband. — 
Tuharam Bin v. Gunaji Bin, 8 Bom .H. C. 129. 

Property to be found in the zenana of a judgment-debtor is not 
exempt from attachment. — Doorga Chum v. Huree Mohun, 17 W. R. 86. 

Clause (b). Tools of Artisans, etc. — ^Before property of a judgment- 
debtor can be exempted from execution as falling under clause (6), it ib 
necessary that the Court should first express its opinion that such property 
is necessary to enable the judgment-debtor to earn his livelihood. Beasts 
used in agriculture are not exempt unless the Court has declared them to 
be go. — Bahhir Mohamed v. Doorga, 10 C. 39: 13 C. L. R. 200. 

A charah, a kadhai and a plank of timber, used by an agricultrist 
for the purpose of extracting sugar juice from sugar-cane and of turning it 
into jaggery, are “ implements of husbandry ” within the meaning of 
this clause and are exempt from attachment; Lakahman v. Narhari, 25 
Bom. L. B. 1211 : A. I. R. 1924 B. 294 : 81 I. C. 679 

WTiere crops are grown on a tenancy by the heir of a deceased tenant 
after his death, such crops cannot be said to be his crops and as such are 
liable to attachment and sale in the hands of the heir under s. 60. — Abdul 
Aziz V. Sarab Dayal, 69 1. C. 520. 

In the case of attachment of the cattle of an agriculturist, the Court 
has to see whether the cattle are necessary to enable an agriculturist to 
earn his livelihood. — Oid Mahomed v, Faiz Mahomed, 18 B. B- B. 201; 
Ohurey v. Sanwalla, 61 I. C. 777. Seed-grain and cattle of agriculturists 
is not absolutely free from attachment. When the judgment-debtor is 
not indigent and is able to replace them, they may be attached. — 
Chakravarthi v. Ammayappa, 25 I. 0. 117; 1 L. 'W. 619. 

Podder for cattle belonging to an agriculturist judgment-debtor is 
also exempt from attachment. — Our Bukhzh v. Khairati, 82 P. R. (1907). 
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satisfaction of the Courts that he will within one month so ‘apply, 
and that he will appear, when called upon, in any proceeding upon 
the application or upon the decree in execution of which he was 
arrested, the Court may release h im^froiUr arrest, and,; if, ho fails 
so to apply aiid to appear, the Courtanay cither direct the security 
to be n?alized or commit him to the civil prison in execution of 
the decree. ' [S. 336.] 

COMMENTARY. 

Alterations Made In the Section. — This section corresponds with s. 886 
of the C. P. Code, 1682, with several additions and alterations. It is an 
amplification of the provisions of the old section. Under proviso (2) to 
sub-section (1) an outer door of a dwelling house may now jse broken 
open, if it is in the occupancy of the judgment-debtor and if he refuses or 
in anj way prevents access. But under the old 'Code, of 1682 the breaking 
open of any outer door of a dwelling house was strictly prohibited. 

Sub-section (2) is new. It has been added with a view,, to avoid 
danger and inconvenience to the public which might be caused by the 
sumiharj arrest of certain persons or classes of persons, ns in the case of 
railwaj' serv'ants. 

Sub-section (4) is to be read with section 18 (1) of the Provincial 
Insolvencj Act III of 1907. 

Provision for the realization of security has, been omitted, and the mode 
of realizing security has been provided by section 145, 

Compare provisos 1, 2 and 3 of this section with section 62. 

“ May be arrested.” — ^The Court being satisfied that the judgment- 
debtor has determined to evade payments of his debt, can issue a warrant 
for his arrest notwithstanding that a previous order for attachment of hie 
property has been made — Chena Pemaji v. Ghelabhai, 7 B. 301. 

A judgement- creditor has the option of enforcing his decree against the 
person or property of the judgement-debtor, and the fact that such decree 
is an ci parte one, makes no difference. — Itaj Chunder v. SiiaiHC’ Soon* 
daree, 4 C. 683. ’* ' 

In execution of decree payable by instalments, the judgment-debtor 
cannot be arrested and imprisoned separately for default in the payment of 
each instalment. — Damodar v. Atalhari, 7 B. 106 

A person w’ho has taken the benefit of the insolvency proceedings and 
W’ho is undischarged, but has not inserted in his schedule a debt for which a 
decree is subsequently obtained, is not protected from arrest m execution of 
such decree, merely because Ivia property is in the hands of the receiver in 
Insolvency; Panna Lall v. Kanhaiya Lai, 16 C 85 ' ^ 

There is no provision m the Code to prevent the Court from issuing a ' 
warrant of arrest against a judgment-debtor at the instance of one decree- 
holder pending an enquiry into the judgment-debtor’s application for insol- 
vency in the execution of a decree of another decree-holder. In such cases ’ 
the Court has a discretion not to issue the warrant if the judgment-debtor 
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or convenient for his calling. The exemption extends, after the death of 
an agriculturist, to his representative, who occupies the house in good 
faith as an agriculturist , — Radha Khhan v. Balvant 7 B. 530; 

Bhaiya Lai v. Balakhadas, 15 N. L. R. 83. But if by a consent decree 
an agriculturist agrees, in consideration of time being given to him, that 
his bouse may be attached and sold on default in payment of the decretal 
amount, the house may be- attached and sold in default; Uzir Bisivas v. 
Haradcb Das, 24 C. W. N. 575 : 57 I. C. 249. The house of an agricul- 
turist is not absolutely unsaleable. The judgment- debtor can waive the 
privilege under s, 60, cl. (c) and sell the house of his own free will; con- 
sequently, where the judgment-debtor has entered into an agreement 
to give the house in security for the amount of the decree, he is estopped 
from pleading that the house is not saleable; Ganga Bishun Ram v. Jag 
Mohan, 6 Pat. 254 : A. I. B. 1927 Pat. 233 : 102 I. C. 616. 

This clause refers to a house occupied by an agriculturist as agricul- 
turist. It does not extend to the town residence of an agriculturist -* 
Jlfancefc Lai v. Mani Lai, 7 Bom. L R. 685. Nirhhay Lai v. Kalian, 45 
I. C. 446; Sagarmal v. Oirraj, 39 A. 129. Nor can a house in a toxvn 
belonging to a family which lived by agriculture be said to be appurtenant 
to the agricultural holding, Nirbhay Lai v. Kalian, 45 I. C. 546. 

An agriculturist whose house is exempt from attachment by s. 60 (c) ' 
is one who belongs to the class of common agriculturists who till the field 
and whose main source of livelihood is cultivation . — Ashmatullah v. Paa 
Mahmud, 20 C. W, N. 874; Rubine v. Bahoantrai, A. I. R. 1923 B. 12, 
Bachan Singh v. Bhika Singh, A. I. R. 1927 A, 601. 

The site upon which the agriculturist’s house is built is not exempted 
from attachment. “Vibcn Bhaga v. Hirabhaiji, 12 B. 863. 

In the absence of proof, the exemption from liability to attachment 
and sale, under clause (c), does not exist for the purposes of execution 
proceedings. Strangers to a suit are justified in believing that the Court 
has done that which by the direction of the Code it ought to do. — Pandti' 
Tang Balaji v. Krishnaji, 28 B. 125. See Narayana v. Gowbai, 87 B, 415: 
15 Bom. L. R, 278. 

Where the judgment -debtor is both zemindar and agriculturist, the 
onus is upon him to prove that his case comes strictly within clause (c). 
Jamna Prasad v. Raghunath, 35 A. 307; Tej Singh v. Banwart, 15 A. B 
J. 540. A person who is a tenant of 50 bighns of land but who also oT^'^9 
20 bighas of zemindnri land and whose chief occupation and means of 
livelihood is agriculture, is an agriculturist under s. 60 (c) and his zemin- 
dari house is not liable to attachment; Shafian v. Hamidullah 14 A. B. J 
240. 

Where a Khurli of the judgment-debtor which he neither Jived in nor 
used, was attached . — Held that it could be attached. In cl. (c) ” belong- 
ing to " and " occupied by ” are not synonymous. The latter is not a 
mere repetition, but means “ lived in by ” or ” used for agricultural pur- 
poses .” — Altar Singh v. Rhogtran Das, 05 P. R. 1909: 104 P. W. R 
100: 2 1. C. 933. 

A house in the city to which an agriculturist takes his cattle^ and 
where he spends the nights, is exempt from attachment, even if it be 
proved that he has a house in the vicinity of his agricultural lands. The 
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vency Act or not; Ponnustt’anii v. Narain Su'amij, 22 M."L. J. 645: 14 
M. L, T. 305. ’ /, ' ' 

The pendency of insolvency pioceedings neither takes away, from the 
executing Court the power of committing the judgment-debtor to civil jail, 
nor is he entitled to get time to apply to be declared insolvent. The object 
of the provisions of s. 55 (3) of the C. P. Code, is to give the judgment- 
debtor time to apply, but if he has already done so and proceedings are 
going on, there w*ould be no sense in giving again the time; KisJian Ghand 
v.Sassoon etc., 83 P. \Y R 1910: 7 I. C. 851; Oanpat Bhagwan v. 
Alahadeb Hari, 22 B. 731. ' '•J*'" j‘ 

Where the judgment-debtor is arrested*and brought before the Court 'in 
execution of money decree; the Court is bound to inform him that he may 
apply to be declared insolvent; Ram Lai v. Mackenzie, 16 P. W. B. 1909; 
50 P. L. B. 1909: 1 I. C. 402. 

Clause (4). Liability and Discharge of Surety. — ^Uuder the old 
Code, of 1882 (s. 836), the security required was “ that the judgment- 
debtor will appear when called upon, and' that li*e‘will, within one''month, 
apply to be declared an insolveht.” It was therefore held that a person 
who executes a bond, undertaking to produce a judgment-debtor ’at an}” 
time when the Court should* direct him to do so and standing security 
under s. 836 for the judgment-debtor’s applying to be declared insolvent, 
is released from his obligation under the bond when the’ judgment-debtor 
files his petition to be declared an insolvent; Ramzan v. Oerard, 18' 'A. 
830, Dwarkadas v. leabhai, 19 B, 210; Krishnaiyar v^Knghnaeamy, 26 M. 
866; Thakur Singh v. Ram Das, 100 P. B. 1894; Bauna Mat ,\. Jamnada8, 
15 A. 183; Imbichunni v. Lalji, 24 Jf. 560 These decisions under, the old 
Code are no longer law Clause (4) now makes ,it clear that where a . 
security bond is executed and the surety undertakes that the judgment- 
debtor w'ill within one month apply to be declared an insolvent and will 
appear when called upon in any proceeding upon the application or upon* 
the decree m execution of which he was -arrested, the security will not’, 
be released by the mere filing, by the judgment-debtor,* of the insolvency 
petition. The security continues until a final order is made on the peti- 
tion.— Atdul v. 46 B. 702: A. I. B. 1922 B. 340: 64 I, 0.;648. 

A surety is, Jioivever, discharged by the death of the judgment-debtor, 
and it is not open to the decree-holder to proceed against him. — Nobin 
Mrttunjoy, 41 C. 50: 19 I. C. 981; Kriahnan Nayar v. Ittinan Nayar, 24 
i\l. 637. But the death of the judgment-debtor, after the undertaUng 
to be declared as an insolvent within one month has been fulfilled, 'cannot 
affect the security's liability with regard to that undertaking. — Makanji v. 
Bhukandas, 48 B. 500; A. I. R. 1924 B. 428. A surety is also discharged I 
if the execution proceedings are struck off. — Lalji v. Odoya, 14 C. 757; - 
but not if the surety had executed a bond before the proceedings were 
struck off, taking upon himself a general liability to .pay the decretal 
amount.— Dudhra; v. Mahabir, 5 Pat, L. J. 417. 

A surety executing a bond, undertaking to produce the j’udgment- 
debtor before the Court until he was finally discharged of his insolvency, 

IB not absolved of his duty to do so merely because the judgment-debtor 
hod got protection order between the date of the bond and the date when 
he was called upon to produce the judgment-debtor; Nachiappa Cheitiar 
V. Kandappun Chctliar, (1926) M.W. K. 612: A. I. R. 1926 H. 958: 97 
I. C. 418. 
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decree against a thebait. — Dubo Misser v. Srinivat, 5 B. L, R.-617: II 
W. 11. 4U9. See also Kali C/jara« v. Bangehi, 6 B. L. R, 727 : 15 W. 11. 
639. 

Right to receive offerings, which may in future be made to a Hindu 
idol cannot be attached in execution of a decree against the idol.— 
Shoilojanund v. Peary Charau, 29 C. 470; 6 C. W. N. 728. See also 
Pujicha Tfiakur v. Bnidcaivari, 43 C. 28. But the interest of an utpat oi 
priest’s share in the net balance of the offerings to the deity can be attach* 
cd and sold in execution of a decree; Digambar v. Hari Damodar, 29 
Bom. L. R. 102 :A. I. R. 1927 B. 143 (23 B. 131; 23 C. (M5; 43 0. 23 
di$td). 

A future perquisite on account of offering or bhog to the deity will be 
an uncertain and indefinite income which cannot be attached, the priestl; 
office with emoluments attached to it being inalienable (29 C- 47; • 
C. W. N. 493; 1 235; 23 U. 271 folhl.)^Bal»iakund v. Madan, i 

Pat. L. T. 75. 

The right of managing a temple, of officiating at the worship conduct* 
ed in it, and of receiving offerings at the shrine, Durga Bibt v. Chanckal, 
4 A. 81 (L. R. 4 1. A. 7ti followed); or emoluments of attending to an idol 
ore not saleable.- — Narasimha v. Ananth, 4 M. 391. 

Offerings made at the temple b} the worshippers being the persoual 
property of the BegalU (priests) cannot bo atta^ed in execution of & 
decree against a deceased Begali; Rakha Mai v. Balvant, 120 F. L. B> 
1917 : 159 F. W. R. 1917. 

The sale of a religious office to a person not in the line of heirs, 
though otherwise qualified for the performance of the duties of the office, 
is illegal, — ^tippu Gurukal v. Ilora«ami Gurukal, 6 fil. 76, See also 
Gtrijatvund v. Sailajanund, 23 G. 645 (665); Sarkutn Abu Torab v. Raha* 
man BuArih, 24 C. 83; and Trimbak Ram Krishna v. Lakshman, 20 B. 
495. Bee, however, il/onc/iarain v. Pranshankar, 6 B. 298. Relied on in 
86 0. 975 : IS C, W. N. 1034. 

Religious office attached to a temple, involving sendees of personal 
nature and entitling the holder of it to receive emoluments, cannot be 
attached or sold even in execution of a mortgage-decree, as mortgage or 
sale of such office is against public policy and will not be recognized or 
enforced by the Courts. — Lakshmanaswomi v, Rangamma, 26 M. 31 (23 

B. 131 referred to). 

In execution of a personal decree against a Mahant, Astkal property 
is not liable to be attached and sold; Govind Das v. Ba6u Narindra Baha- 
dur, 61 I. C. 757. 

A gift of an idol and of the lands with which it is endowed, made with 
the concurrence of the W’hole family to another family for the purpose of 
carrying on the regular worship of the idol, if made for the benefit of the 
idol, is not invalid, and is one binding on the succeeding shebaits . — 
Kheiter Chunder v. Hari Das, 17 C. 557. Relied on in 86 C. 975: 18 

C. W. N. 1084. 

The property of a temple cannot be sold away from the temple; but 
there is no objection to the sale of the right, title and interest of a servant 
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An order refusing execution of decree eimultaneously against tho person 
and- property of the judgment-debtor is appealable 'as 'a decree.— C/tena 
Pemji V. Ohelabhai, 7 Bom. 801. 

JFor ca*e# under pTovito$ 1, 2 and 3, m iub-$ec. (1), tee Ahc catet 
noted tinder tcctidn 62, the provitiont of which are rimifor to provitot 1, 2 
and 3.' ' ( I 

BeaUzatlon of Security.— See section 145 . , i j.i 

56. Notwithstanding anything in this Part, the Court 'shall 
Prohibition of iiot ordcr tile arrest or detention in the -civil 

prison of a woman in execution of a decree for 

women m execution r . r 

of decree for money. tllC payment of niOney. , ,, qLS. 2457 A.J 

A woman may however be detained in the civil prison in execution of ’a 
decree for restitution of conjugal rights. — See Order XXI, rule 32 and the 
catet noted thereunder. ,Shc can however be called upon to give security 
for defendant's costs.— See' Or. XXV ^ r. 1 (3). , , 

57. The Local Government may fix scales,* ^aduated ac- 
Subtittence-xJiow* cording to rank, race and nationality, of month- 

ly allowances payable for the subsistence of 
judgment-debtors. , . , ,,,[S. 338.] 

At to the mode of payment of tubtitience allowance, tee Order XXI, 
rule 39 ond the catet noted thereunder. . , ir^.o'Hs '. .t' ’ 

58. (1) Every person detained in the civiP prison in execu- 
Detention and reiea»e tion of a decrcc shall bc SO detained, — ^ 

(a) where the decree is for the payment of a sum of money 

exceeding fifty rupees, for a period of six months, 
and, ' ' ' . 

(b) in any otlier case, for a period of six weeks : [S. 342.] 
Provided that he shall be released from such detention 

before the expiration of the said period of six months 
, or six weeks, as the case may be, — . ' " 

if) on the amount mentioned, in the warrant for his deten- 
tion being paid to the officer in charge of the civil 
prison, or 

(tt) on the decree against him being otherwise fully 
satisfied, or 

(iii) on the request of tho person; on whose application he 
has been so detained, or 

, (ip) on the omission by the, person, on whose application 
he has been so detained, to pay subsistence- 
allowance : 


( 
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. .Meaning of the words “ political pension " explained. Where immove- 
able property was granted in lieu of pension and at the desire of the grantee 
revenue was assessed and the members of the family treated it as an 
ordinary zemindary. Held that the zemindari so granted was not pension 
and therefore attachable; Arnna Bibi v. Hajimtnuniasa, 31 A. 382; 6 A. L 
tT. 619. See also Fatima Begum v, Saliina Bibi, 22 C. W. N. 577 (P. C.); 
Bansi Ram v. Nararasingha, 24 I, G. 805. 

An annuity, the payment of which is a charge upon an estate, is 
property which can be attached under this section, at the instance of the 
person who has inherited the estate from the grantor of the annuity and 
by whom the annuity is payable. Dhvaj Mahatabchand v. Dhun 
CoontaTec, 17 W. E. 254. 

private Pensions. — Private Peusions, as distinguished from Govern- 
ment pensions, are not exempt from attachment and it is only arrears in 
respect thereof actually accrued due that are attachable in execution of 
a decree. Bhoyrub Chu7ider v. Madhub Chunder, 6 C. L. E. 19 (17 B. 

L, E. 188 P. C. followed). 

Clause (b). — Allowances (being less than salary) of any Publlo 
Officer, etc.. While Absent from Duty — This clause is new and its effect 
IS to exempt from attachment, the allowances (being less than salary) of 
a public officer while absent from duty. It was held under the old Code 
that the salary of a public officer drawing half pay (exceeding Rs. 20 per 
mensem) on sick leave was held liable to attachment; Beard v. Egertort, 6 

M. 179. This ruling has now been overruled by this clause. 

Clause (i). — Salary or Allowances of Public Officer, etc., While on 
Duty, — Under this clause as now amended by Act XXVI of 1923, the 
whole of the salary of a public officer is exempt from attachment where 
such salary does not exceed Rs 40 per month; but where it exceeds Rs 40 
per month, it is partially exempt from attachment. There was no such 
exemption in the Code of 1859, hence the whole of the salary of a public 
officer was attachable as a " debt ’* bub not before it had become due; 
Tejram v. Kusaji, 7 B. H. C. 110. But under the Codes of 1877 and 
1882 and under the present Code, the salary of a public officer to the 
extent to which it is attachable may be attached tn advance; Beard v.^ 
Egerion, 6 M. 179; Bhoyrab v. Modhub Chondra, 6 C. L. R. 19. That 
the debtor is a European and the attachment if allowed would not leave 
him enough to live on, is no ground for refusmg attachment; Debt Prasad 
V, hewn 40 A 218 : 43 I. 0. 984. 

Salary of a Private Servant. — The salary of a private servant can be 
attached as a debt hence it cannot be attached before it has become 
due. Ayya Yayyar v. Vtrasatni, 21 5f. 393, (Debt Prasad v. Lewis, 81 
A. 304: 6 A. L. J. 227), 

Salary of Army Officer8.~C louse (6) of sub-section (2) of this section 
originally ran us follows; “ Nothing m this section shall bo deemed 
to affect the provisions of the Army Act or of any similar law for the 
time bebig in force.*' These words were omitted from sub-section (2) by 
the Repealing and Amending Act X of 1914, sch. II. Before the passing 
of the Repealing and Amending Act of 1914, there was some conflict of 
judicial decisions os to whether the salaries of Army Officers were liable 
to attachment. It was hold by the High Courts of Madras and Calcutta 
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been extended to tho Provident Fund of the Calcutta Corporation by 
notification, dated 8tU July 1002 in the Gazette of India; Seth Manna 
Lai V. Gainsford, 85 C. G41 : 12 C. W. N. 033. 

Clause (1) — Wages of Labourers, etc. — Labourers are persons who 
earn their daily bread by personal raanual labour or in occupation which 
require little or no art, bkiU or previous education. Persons who agree 
to spin cotton and to receive a certain amount of money for a certain 
quantity of cotton spun are labourers. — Jeehand v. /lOa, 5 B. 132. 
The defendants wxro sirdars of coolies. A decree was obtained against 
them by the plaintiff in respect of goods supplied for tho coolies. In 
execution of tho decree an ottier w’as made upon tho officer of the Pubho 
Works Bepartment, in whoso employ tho coolies were, attaching all 
money payable to tho debtors whether on their own personal account or 
on account of the coolies over w’hom they w’cro sirdars. Held that the 
W’agea of tho coolies were not attachable. — Sajiwan v, Gopal, 1 B. L. It. 
S. N. 15: 10 W. 11. 149. 

Clause (m) — Expectancy of Succession, etc. — The interest of a Hindu 
reversioner expectant upon tho death of a Hindu female is not transferable 
or attachable. — Nund Kiahore Lai v. A’anu Ham, 29 C. 855: 6 C. W. N. 
895. In this case it has been further held that Brahmadco Narayan v. 
Harjan Singh, 26 C. 778, has been overruled by tho Privy Council ^asa 
of iS/ia»i Sundar Lai v. Achhan Kwiwar, 'n L. K. 25 1. A. 183: 2 C. 
\V. N. 729. Sec also Anondibai v. Rajarai7i, 22 Bom,, 084; Ham Chunder 
V, Dhurmo Harain, 15 W. It. 17 F. B. : 7 B. L. It. 341, F, B., Dhoorjeti 
V. Dhoorjeti, 86 M. 201; Bainasami v. Bainosaaii, 80 M. 255; Afoniefe ffam 
Pillai v. Baiuafm^a, 29 M. 120 and 8uatsud(fm v. Abdul Hoascin, 81 B. 
165; folld. in 9 C. L. J. 50: sec 80 A. 53. Contra, Gaur Hart v. Hadha 
Govind, 7 B. L. R. 848*nofc; 12 W. It. 64; Brahmadco Narayan v. Har- 
jan Singh, 35 C, 778; Amiaji Dattatraya v. Bhandra Bai, 17 B. 503. 

Tho interest in tho pre-empted property of a successful pre-emptor, 
who has not yet paid the pre-emptive price fixed by his decree, is a 
contingent right, tho attachment of which is prohibited by this section. — 
Gorakh Singh v. Sidh Gopal, 28 A. 383 : 8 A. L. J. 183: A. W. N, 
(1006), 09. 

A mere right to receive profits, which is not yet due, is not attachable 
in execution of decree. — Shcr Singh v, Srt Ham, 80 A. 240. 

What arc Not Expectancies, — A settlement w’aa made by a Alabomedan 
on bis wilo under tho condition that, if he should have no child by her, 
his two sons by another w’ifc should each have an estate therein. He 
died without other children. Held that the two sons had taken definite 
Interest capable of being attached within the meaning of this section, 
and not mere expectancies. — Umca Chunder v. Zahur Fatima, 18 C. 164. 

The remainder vesting in a widow is liable to bo attached by husband’s 
creditor. S. 60 (m) of the C. P. Code, and s. 6, cl. (a) of the T. P. Act 
are inapplicable to an attachment of the interest in tho widow’s hand; 
Begu Chidamharama v. Saroddi, 29 AI. L. J. 546: (1015) .M. W. N. 
577. Tho interest of a grandson in tho ancestral property of a j'oint Hindu 
family, governed by the Alitnkshara Law, can bo attached and sold- in 
execution of a decree, — Jugal Kiahore v. Shib Salmi, 5 A. 480. 
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(t) the wliole of the salary, where the ^salary does not 
exceed forty Rupees monthly; ^ . 

(ii) forty rupees monthly, where the * salary exceeds 
forty rupees and does not 'exceed eighty rupees 
monthly; and . 

(Hi) one moiety of the salary in any other case; 

Provided that where the decree-holder is a society registered 
or deemed to be registered' iihder the 'Co-operative Societies Act, 
1912, and the judgment-debtor is a member of , the society, the 
provisions of sub-clauses (i) and (ft) shall ,b'e construed as if the 
word * twenty ’ were substituted for the word ‘ forty ’ wherever 
it occurs and the word ' forty ’ for the word * eighty’; 

(j) the pay and allowances of persons to w’horh the. Indian 

Articles of War apply; ' 

(k) all compulsory deposits and other sums in or derived 

from any fund to which the Provident Funds Act, 
1897, for the time being applies in so far as 'they 
are declared by the said Act not to be liable to 
attachment; [New.] 

(0 the wages of labourers and domestic servants whether 
payable in money or in kind; ' ’ ' ' 

(■m) an expectancy of succession by survivorship or other 
merely contingent or possible right or interest; 

{?i) a right to future maintenance; 

(o) any allowance declared by any law passed under the 

Indian Councils Acts, 1861 and 1892, to be exempt 
from liability to attachment or -sale in executioif of a 
• . decree; and,- , , 

(p) where the judgment-debtor is a person liable for the 

payment, of .land-revenue, any moveable .property 
which, under any law’^ for the time being applica- 
• • ble to him, is exempt from sale for the recovery 
of an arrear of such revenue. 

Explanation . — The particulars mentioned in clauses (gr), (h), 
(t), (j), (f).and (o) are exempt from attachment or salc whether 
before or after they are actually payable. * • ^ ' 

(2) Nothing in this section be deemed — 

(fl) to exempt bouses and other buildings (with the 
\ . materials and the sites thereof and the lands im- 
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which was capable of being attached in execution of a decree against the 
vendor. — Harshankar v. Baijnath, 23 A. 164 (27 C. 88 referred to). 

Clause (p). — ^Aa regards fodder for cattle belonging to an agricul- 
turist judgment-debtor, s. 60 (p) C. P. Code, 1908 taken with s. 70, 
Land Kevenue Act, mokes it clear that the Civil Court can attach only 
BO much as will leave,' in the opinion of the Collector, a sulhciency for 
the owner’s cattle calculated according to the rules of his department. — 
Qur Baksh v. Khariati, 82 P. K. (1907). 

Objection that Property is Not Attachable and Saleable, When to be 
Raised. — ^Where a judgment-debtor with a full knowledge of the execu- 
tion proceedings and lull opportunity of raising an objection that the 
property is not attachable and saleable In execution, fails to raise that 
objection at the time of the sale, it is not competent to him to resist 
the purchase after the confirmation of the sale; Dwarkanath v. Tarini, 
84 C. 199; Lala Ham v. Thakur Prasad, 40 A. 680: 47 I. 0. 947; 
Pandurang Balaji v. Krisknaji, 28 B. 125; Umed vl Jasram, 29 A. 612; 
Somasundaram v. Kondayya, A. I. 11. 1926 M. 12. In Lata Ham v. 
Thakur Prasad, 40 A. 680: 47 I. C. 947, a house was sold by auction 
in execution of a decree obtained against the defendant in the case and 
was purchased by the plaintiff. When he failed to get actual possession, 
he instituted a suit for its recovery, but his claim was contested by the 
defendant judgment- debtor on the ground that the house was not liable 
to sale in view of the provisions ot s. 60 (c) of the Code of Civil Pro- 
cedure. The learned Judge held in the case that " after the sale and 
confirmation of sale it was not open to the defendant at this stage to 
question the validity of the sale and the ' title which the plaintiff had 
acquired under it.” In Sheik Murullah v. Sheik Burullah, 9 C. W, N. 
072, it was similarly held that ” after a judgment-debtor, with a full 
knowledge of the execution proceedings and full opportunity of raising 
an objection to the effect that the holding was an occupancy holding 
and not transferable, had failed to raise that objection at the time of the 
sale, it was not competent to him to resist the purchaser after the 
confirmation of the sale and that, as between the purchaser and the 
judgement-debtor, the title to the property vested in the purchaser on 
the confirmation of sale.” But if the judgment-deBor was not aware of 
the proceedings in attachment of the property or of the proceedings in 
connection with the sale thereof, the application to set aside the sale 
may be entertained even after the sale is confirmed; Durga Charan v. 
Kflli Prasonna, 26 C. 727. 

Bee notes to section 47, ante. ^ 

61. The Local Government; with the previous sanction of 
Partial exemption Govemor-General in Council, may, by 

of agricultural pro- gcneial or spccial order published in the local 
official Gazette, declare that such portion of 
agricultural produce, or of any class of agricultural pro- 
duce, as may appear to the Local Government to be necessary 
for the purpose of providing until the next harvest for the 
due cultivation of the land and for the support of the Judg- 
ment-debtor and his family, shall, in the case of all agriculturists 
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which are declared by any other enactments not to ho salcnblot can bo sold 
{tee 80 M. 878 and 85 A.' 25 F.'B,). . ' ' ' ' 

PrOTlslona should be Strictly Construed. — ^The provisions of s. 60 
which restrict the right of the decree-holder to realise the decretal amount 
from the property of the debtor should be strictly construed (47 P. R. refd. 
fo). — Jahangir Singh v. Hira, 4 P. W. R. 1017; 21 P. L. R. 1917. 

' Amendment of the Section. — In clause (») of the proviso to sub-rule 
(1) the word forty “ was substituted for “ twenty " and the iWord 
*' eighty ” for " forty " by Amendment Act, XXVI of 1923. 

The proviso to clause (i) was added by Amending Act XX of 1925. 

Clause (2), ns it originally stood, contained a clause, being clause 
(6), which ran thus: '* (^) to affect. the provisions of the Army Act or of 
any-similar law for, the time being in force.*’ That clause-was repealed 
by Act X of 1914, Sch. II. 

Property Liable to Attachment and Bale. — ^This section provides that 
bU saleable properties, both moveable and immoveabU, belonging to the 
judgment-debtor, over which or the profitt of which he hat a ditpoting 
pouter are liable to be sold in execution of a decree, with the exception of 
those mentioned in the provisos. 

The word '* property ” hero includes any property (moveable or im- 
moveable) over which'or the profits of which the judgment-debtor has -a 
power to dispose for bis own benefits; in other words, in which he has 
saleable intereet, i.e., such an interest as is capable of being sold. It 
therefore does not include property or any interest therein, which by pro- 
hibition of law or usage or for some other reason is not saleable. 

'* In Execution of a decree.*'— -The expression " decree ” in this 
section refers to a money-decree and not a mortgage decree, because 
attachment is not necessary in mortgage decrees. The result is that the 
exemptions from attachment and sale contained in the proviso to this 
section do not apply to a mortgage decree for sale; Mubarak v. Ahmad^ 
46 A. 489 : A. I- R. 1924 A. 828 P. B. 

Saleable Property. — ^The word " saleable " in the section means 
saleable by auction at a compulsory sale under the orders of the Court and 
not transferable by act of parties. Where in a permanent lease there was 
a condition that the landlord would 're-enter if the tenant made any 
transfer of the land demised. Held that the lease forbade a sale by .the 
tenant but did not prevent a sale by the Court; Kethab Chandra v. AjaJiar 
Ali, 19 C. W. N. 1182; 23 C. L. J. 428 (20 C. 278 referred to). 

Country liquor is " saleable " property within the meaning of this 
section, though the permission of the Collector may be necessary to the 
sale thereof under the Ahbari Act; Purahottam v. Balvant, 10 Bom. L. R. 
18. . . 

The share of partner in a partnership business 'is “saleable.” pro- 
perty and can be attached and, sold in execution of a decree against the 
partner; Jagat Chunder v. Itwar Ckunder, 20 C. 693. A life interest in 
trust funds is attachable and “saleable ” in execution of a decree; Abduf 
Lateef v. Douire, 12 M. 250. A vested f remainder of a son in a gift by 
him, to hit mother, of a family house as a ‘provision lor her maintenance 
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The section has been amended by the insertion of the words “ tinlett 
such divelling-houae is in ike occupancy of the judgment^debior and he 
refuses or in any way prevents access thereto.** 

“ The Committee have ineerted a new provision to authorise the 
breaking open of the outer door of a judgment-debtor’s house. They do 
not think that it would be safe to extend the operation of this provision 
to the house of a stranger.” — Notes on Clauses. 

Scope of Section. — Under the old section a person executing a pro- 
cess was not authorized to break open the outer door of a dwelling house; 
but the present section authorises him to break open the outer door of 
a dwelling-house in the occupancy of the judgment-debtor if he refuses 
OT prevents access thereto; the pTocesa-aerver has however, no power to 
break open the outer door of the house of a stranger. The section does 
not provide for a case, where a house is in joint occupation of the 
judgment-debtor and strangers. For instance the owner of a house has 
let out certain portions of it to different persons and he also lives in the 
house. Again where several members of a joint family live in one house, 
how is the person entrusted with the execution of attachment-process 
to proceed? 

May Break Open Outer Boor. — A person executing a process for 
attachment of moveables having gained access to a house, has a right to 
remove the lock from the door of a room, in which he has reasonable 
ground for believing moveable property to be lodged. — Kondasammy 
Pillay V. Kristnaswamy, 5. M. H. C. 189, 

A Civil Court's bailiff, in executing a process against the moveable 
property of a judgment-debtor, has authority to use force and break 
open a door or gnte;^ — Soudaminl v. Jaqeswar, 5 B, B. B. Ap. 27; 1.^ 
W. K. SS9; and Damodar v. Ishvar, 3 B. 89, where it has been held that 
a nmir has nnthoritv to break open the door of a shop or godown which 
is not a dwelling-house within the meaning of this section. In Baikuvar 
V. Vendidns, 8 Bom. H. C. 127, ifc has been held that a nartr cannot, 
break open a dwelling-house to execute process against the person or 
poods, if the outer door is locked. The privilege extends to a man’s 
dwelling-house only, and not to a building standing at a distance from it. 

An attachment of moveables effected by an amin is not invalidated 
by the fact that he entered the house, which had been closed, after the 
same had been opened by certain persons who gained entrance into it 
by getting over the roof; Chakravarthi r. Ammaiappa, 25 T. C. 117. 

Warrant of attachment must he a legal one, i.e,, must be strictly 
in accordance with form No. 13 Sch. T of the C. P. Code, otherwise it*^ 
resistance does not constitute an offence. — Uma Charan v. Emperor, 29 
C. 244. 

** Dwelling house.” — A shop or a godovm is not n ” dwelling house ” 
within the meaning of this section; Damodar v. Ishvar, 3 B. 89. 

63. (1) Wlicrc property not in the custody of any Court 

proT>e,-tr att-c»<ed nndpT nttaebmcnt in execution of decrees of 
In of de- Hiorc Courts than one, the Court which shall 

Court, receive or realize such property and shall deter- 

' mine any claim thereto and any objection to 
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** Property, "^Where, in n euit for partnership accounts, the ques- 
tion of accounts is, with the consent of both parties, referred to arbitra- 
tion, and before the award is made, a creditor of the plaintiff applies for 
the attachment of the right and interest of the defendant in the award, 
the attachment cannot bo allowed, because a claim which tnay^ accrue 
under an award is not property within the meaning of this section; Taffut' 
tool V. riaghoonath, 14 M. 1. A. 40: 7 B. L. R. 186. 

The doors, windows and shutters of a pucca building cannot be 
separately attached in execution of a decree, forming as they do part of 
an immoveable property and having no separate existence; Pent Bepari 
V. Ront/o, 11 0. IM. 

Disposing power/' — A judgment-debtor may have a disposing 
power over a property, exercisable for his own benefit, although it may 
not belong to him. Such property can under this section be attached, 
subject to the proviso to this section. A trustee of a religiously endowed 
property has no disposing power over the corpus of the property; hence 
the corpus cannot be attached. A policy of life insurance, expressed to 
be for the benefit of the wife of the assured but not in any w'ay assigned 
by him to her or to trustees for her, remains ns part of his estate, and 
after Im death can ho attached in the hands of the wife as part of the 
assets received; Shan’kar v. l/mafiat, 37 B. 471 A letter containing 
Currency Notes addressed to the judgment-debtor and sent through the 
Post Office can be attached as property in the disposing power of th'e 
addressee; Naraaimhuht v. Adiappa, 18 M. 242. An auctioneer has no 
disposing power over the whole of the sale proceeds of goods sold for his 
client, but only over that portion which represents his commission; hence 
the whole of the sale proceeds cannot be attached, but only so much of it 
which represents his commission: Smith v Allahabad Bank, 23 A. 185. 
A bonus is a gift which requires to be completed either by a registered 
document or by actual payment to the donee. Hence the donee has no dis- 
posinc power over it, and it cannot be attached by a creditor of the donee till 
actual payment is received bv him; Janki Das v E. I, R By., 6 A. 634: 
Natka V, Schiller, 25 Bom L R ,*>99- A I R 1924 B 88: 87 I. C. 312 
A Hindu widow has no disposing power over property which, under a 
compromise with the reversioner, she was allowed to enjoy for her life 
but was forbidden to alienate it; Basangowda v. Trgowdalti, 47 B. 597: 
A. I. R. 1923 B. 276 : 73 I. C 196. 

** Debts.”— The word " debt ” in this section means an actually 
existing debt, that is, a perfect absolute debt, not merely a sum of money 
which may or may not become payable at some future time or the pay- 
ment of w’hich depends upon contingencies which may or may not 
happen; Hari Das v. Baroda Kishore, 27 C 88. 4 C W. N. 87; Udoy 
Kumari x Hart Bam, 28 C. 483; Dambar Koeri x Sham Kishen, 9 C. 
W. N 703. A money-claim that has ntreadv become due is a debt, and 
it may be attached ns such, though it may be payable at a future day; 
but a money-claim accruing due is not a debt and cannot be attached: 
Ttiffuzool V. Buffhoonath, 14 M T A. 40 (50); 7 B L R. 186; Sher Smqh 
y. Sriram, 30 A 246 A. debt over which no Court in British India has 
jurisdiction is not liable to attachment under this section; Ohansam Lai 
V Bhatisali, 5 B 249 A present debt, though payable in future, and in 
the circumstances only actually payable after the death of the creditor 
is a debt; Bartchharam v .4datjaram, 88 C. 986: 18 C. W. N. OM: 10 
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directory and deals with procedure. It is not intended by this section 
to take away the jurisdiction conferred by Or. XXI, r. 64. It must be 
shown by the clearest language that jurisdiction given by one section 
has been taken away by another subsequent section. — GopicJjond 
V. Kasemunneasa, 84 0. 836: 0 C. L. J. 130 (4 A. 859; 18 A. 848; 26 
A. 638 and 27 A. 56 differed /ro«i). See also BaiUant Nath v. Jlajcndra 
Narain, 12 C. 833: Abdul Karim v. ThahurdaB, 22 B. 88; Suhbiah Iyer 
V. Muthu ICumarasivami, 32 I. C. 41; Gina v. Srihriskna, 88 C. L. J. 
268; Kunhayan v. Itku Kutti, 22 M. 295: 9 M. L. J. 1; Ram Narain 
V. Mina Koery^ 25 C. 46. Bale by inferior Court with consent of parlies 
is not invalid or illegal having regard to s. 63, cl. (2); Parsoiam v. David, 
18 A. L. J. 893; Narayanan Nambudripad v. Tawlcer, 83 M. L. J. 217.' 

Procedure to be Adopted when Property Attached by Two Courts of 
Different Grades but Sold by Court of Inferior Grade. — 'Where the same 
property has been attached in execution of two decrees, one passed by 
a Court of superior grade and the other by a Court of inferior grade, 
the sale should bo held by the Court of superior grade. When, however, 
the sale has been held by a Munsif, the Subordinate Judge is not to 
direct the Munsif, to transmit the proceeds to his Court, but should 
move the District Judge to have the proceeds so transferred and the sale 
proceeds should then be rateably distributed in accordance with the 
provisions of s. 73. — Nilkaniha v. Qoshto Bchary, 46 C. 64: 27 C. L. J. 
145: 44 I. C. 240; Patel Narainjt v. Haridaa, 18 B. 458 (403). Accord- 
ing to the Bombay High Court, where both the Courts are subordinate 
to the District Court, the procedure is for the petitioner to apply to the 
District Court to have the sale proceeds transferred to the Court of 
higher grade; Pofcl Narainji v Haridaa, 18 B. 468. The petitioner can 
also apply to the Court of the higher grade for a transfer of the sale 
proceeds to that Court and that Court is competent to make the order; 
Dee Kappa v Chahhnanppa, 49 B. 6.55: 89 I. 0. 080: A. I. R. 1925 
Bom. 420. 

When a property has been sold in execution of decrees in a Munsif'e 
Court, and, prior to the realization of the assets by sale, a decree-holder 
in the Sub-Judge’s Court, who attached the same property before Judg- 
ment, applies to the Sub-Judge for the execution of his decree, the only 
Court which has jurisdiction to decide questions relating to the rateable 
distribiition of the sale-proceeds under a. 295, C. P. Code, 1882 (s. 78), 
is the Court of the Sub -Judge, and not that of the Munsif. It is doubt- 
ful whether the Sub-Judge has authority to sot aside the order of 
Munsif's Court. — Bhttgwan C/i»mdcr v. Chundra Mala, 29 0. 773: 1 C. 
L. J. 07; Kriahna Kumar v. Paaupatt, 2.5 C. W, N. 740. 

Attachment by Two Courts of the Same Grade— Sale by One of Such 
Courts — Validity of. — ^Whero immoveable property was nttnebed in execu- 
tion of decrees of two Co\irta of the same grade, and sold by one Court 
pending prior attachment by other Court, held that, though the property 
had been first attached In the Court of the first klunsif. that Court was 
not a Court of higher grade than that of the second kfunsif within the 
meaning of s. 235, C. P. Code. 1882 (s. 03), and the sale to the plaintiff 
fn execution of the decree of the second Munsif was valid. — DwarJea 
Nath V. Banhu Bchari, 19 C. 051 (12 A. 899 followed: 4 A. 8.59, and 
6 A. 015 diaaented from). Bee also Naranji Morarji v, Haridaa, 18 B. 
458; and Ram Narain v. Mtna Koery, 25 C. 40. 
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Meaning of “ Arthan,** — ** Artisan '* is not defined in this or any 
other Act. The popular meaning is one engaged in o mechanical em- 
ployment. Musicians and washermen are not artisans. ^lusical instru- 
ments are not tools of *’ artisans ” within this section and ore therefore 
not exempt from attachment. — Lohaaihnani v. Thiagaroya, 6 L. W. 590: 
(1917) M. W. N. 420; Maung Than v. Hh, (1916) 2 U. B. R. 183. 

A sewing machine owned by o tailor is n tool of an '* ortisan " ond 
therefore exempt from attachment under a. 60 (6). — yiffoba v. Babulal, 
65 I. 0, 416. 

Clause (c) Houses and Other Buildings. — Clause (c) does not pro- 
hibit the sale of property specifically mortgaged, albeit, that the property 
be materials of a house belonging to, or occupied by, an ogriculturist. — 
Bhaqawan Das v. Hathibhai, 4 B, 25; Bhola Nath v. Musst. Kishori, 84 
A. 25, F. B.: 8 A; L. J. 1045; MubaraJ: v, Ahmad, 46 A. 489: A. I. R. 
1924 A. 823 P. B. 

The term" agriculturist " in s. 60 (c) not 'only means persons who 
cultivate land in which they have on interest as proprietors or tenants 
but includes persons engaged in the cultivation of the land. Therefore 
a professed cultivator of land earning his wages from another employer 
and owning house is entitled to be protected from the attachment of that 
house under this section — Derara v Vaihunt, 41 B. 475 : 19 Bom. L. R 
281. 

Where a judgment-debtor’s only source of living is not by cultivation 
of land, he is not an " agriculturist ” within the meaning of s. 60 (1) (c) 
and is not entitled to any exemption. — SuTangini v. Kedar, 63 I. C. 681. 

The phrase " houses and other buildings ” does not include a vacant 
site used for storing manure and fodder and with no structure over it. — 
Jahangir v. Hira, 21 P. L. R. 1917 : 4 P. W. R. 1917. 

Where a house of an agriculturist is in ruins and there are no doors 
in it and there is no roof, it is not exempt from attachment, because such 
a structure can hardly be called a house; Baladin v. Lahhan Sing, A. I, 
R. 1927 A. 214. 

A person does not cease to be an agriculturist merely because he 
tranfers his land by lease or mortgage. He still continues to be an 
aericulturist and his property is protected from attachment; AmolaJc v. 
Ehnath, 16 N. L. R. 89. 

By this clause, an ordinary judgment-creditor is precluded from attch- 
inR or selling the materials of a house or other building belonging to his 
Judgment-debtor. By explanation (a) of the section, this prohibition docs 
not extend to a creditor whose decree is for rent.— .Vent c A. Lai v, Lahha, 

4 B. 429. 

The house of an agriculturist, if specifically mortgaged, can be taken 
in execution of the mortgage decree; Bhagwandas v. Hathibhai, 4 B. 
25; Bhola Nath v. Mi Kishori, 84 A. 25: 11 I, G. 640. 

Clause^ (c) is intended to exempt from attachment the house dwelt in 
by an agriculturist as such, and the farm buildings appended to such 
dwelling. The exemption does not extend to other houses not in the 
physical occupation of an agricultTirist-owner, as a dwelling appropriate 
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Explanation . — For the purpofjcs of this section, claims 
enforceable under an attachement, include claims for the rateable 
distribution of assets. [New.] 


COMMENTARY. 

Alterations Made In the Section. — ^Tbia section corresponds with sec- 
tion 276, C. P. Code, 1882, with some additions and alterations. The 
words “ transfer or delivery ’* have been substituted for the word " nlieno- 
tion," as the word transfer is more comprehensive and includes, sale, gift, 
mortgage, &c. The wa^a " or any inf crest therein '* have been added 
The words “ by actual seizure or by written order duly intimated and 
made known in manner aforesaid “ which occurred in the old section 
have been omitted. The words '* contrary to such attachment *' have 
been substituted for the w’ords *' during the continuance of the attach- 
ment,” which occurred in the old section. By these -alterations the 
section has been made more concise. 

The explanation has been added in accordance with the principle laid 
down in 16 B. 91. 

Object and Scope of the Section. — The object of the provisions of 
section 64 of the C. P Code, is to secure to the creditor protection of his 
rights obtained by the attachment against all subsequent acta of his debtor 
which may imperil his obtaining the fruits of his decree through the 
attachment which has been eSeoted. A creditor can only attach, the right 
title and interest of his debtor at the date of the attachment, and he has 
no ground for complaining if prior to his attachment the debtor' has 
created obligation against him touching the property. A conveyance, 
therefore, of property executed after its attachment before judgment, by 
a creditor m pursuance of a contract dated before the attachment, should 
prevail, in as much as it was merely carrying out an obligation which was 
incurred prior to the attachment; Madan v. Rebatt, 23 C. L. J. 115.: 
21 G. W. K. 158. The object of this section is to prevent fraud on decree- 
holders {Shivlingappa v. Chanhasappa, 39 B. 387) and to secure intact 
the rights of the attatshing creditor against the attached property by 
prohibiting private alienations pending attachment (Dino Bnndliu v. 
Jagtnaya 29 G. 154’ 29 I. A. 9). 

" Where an attachment has been made.” — The mere issue of a pro- 
hibitory order does not amount to an attachment within the meaning of 
this section, thus a promissory note must be attached by actual scizuio as 
provided by Or. 21, r 51 and not by the issue of a prohibitory' order 
restraining the pavee from receiving the money under it; SubTowama v. 
Ckokhalinga, 46 M. 415: A. /I. E. 1923 Mad. 317: 72 I. C. 189. In the 
same way, the attachment m the case of immoveable property, to render 
a subsequent alienation invalid must be made in the manner provided 
by Or. 21 r. 54 , Ahmad Yar v. Boec, 7 Lah, L. J, 501 : A. I. R, 1923 Lab, 
58^, Nur Ahmad v. AUaf Ali> 2 A. 58. Satya v. Mad/iub, 9 C. W. N. 
693. An attachment under Or. XXI, r. 54, operates as a valid prohibition 
against alienation from the date on which the necessary proclamation i« 
made and a copy of the order of attachment is affixed as provided by that 
Rule and not from the date of the order of attachment; MuUram v. Jvean- 
daram. 4 Lab, 211: A. I. B, 1923 Lah, 423, 
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words *' occupied by ” mean living in or using for agricultural purpoaesj 
Noot Din V. Sulakhan Mai, 02 I. C. 750: A. i. It. 1020 L. 230. 

Clause (d). Books of Accounts. — Books of account cannot be 
attached, — In re Pcs ton ji Curselji, 8 B. H. C. 42. But to prevent the 
judgment'debtor from making away with his books and defeating a decree* 
holder, it is competent to a Court to require the judgment-debtor to pro* 
duce his books in court, and leave them in the custody of the Court. — 
Ajoodhya Pershad v. Middleton, 8 N. W, P. 834. 

Clause (e). Right to Suo for Damages. — A right to bring a suit 
cannot be attached. — Carapiet v. Paimo Lai, 14 \V. It. 162; Drury v. 
Haudhan, 3 NY. K. Slis. 8; Mahomed Hadec v. Shco Sewak, 0 N. \V. P. 
05. Bo ^so a judgment-debtor's right to appeal; Bopro Protap v. Dca 
Uarain, 8 W. R. Mis. 10. But a decree may be attached and sold, Qolatn 
Mahomed v. Indro Chand, 15 W, R. 84 : 7 B. L. R. 818. 

Mesne profits are in the nature of damages and the right to sue for 
mesne-protits, “ is a right to sue for damages; ” therefore, it cannot be 
attached. — Shyam Chand v. Land Mortgage Bank, 0 C. 695: 12 C. L. 
B. 440. 

The claim of a ntulgani tenant m South Kanara to compensation for 
improvement cannot be attached nor sold in execution; Ananta Bhatta 
V. Mavinamale Ananta Bhatta, (1918) M. W. N. 887. 

Clause (f). Right of Personal Service. — vritti is an hereditary 
priestly office, by virtue of which certain religious ceremonies are performed 
on the river Godavery, on behalf of pilgrims who pay fees. Such nrittt 
is a right of “ personal service ” and therefore protected from attach- 
ment. — (Janesh Bam Chandra v. Sankar Bam Chandra, lU B. 895; <?ortnd 
V. Ram Krishna, 12 B. 866; Rajaram v. Gonesh, 23 B. 181. But where 
a decree of a Civil Court expressly declares that a person’s right in a vritU 
shall be sold, it is incouipelent, m execution-proceedings, to question tne 
command, on the ground of the vntU being protected from sale under 8. 
60. — Sodasta v. Jayanti Bai, 8 B 185. Bistingushed in Raja of Vista- 
nagaram v. Dantiaada, 28 M. 84. 

A Birt Moha BraJimm, or right to officiate as priest at funeral cere- 
monies of Hindus dying within a particular District, is a right of personal 
service, and therefore not liable to attachment. — Durga Prasad v. Sham- 
bhu, 41 A. 656 : 51 1. C. 539. So also is Jotishi vrttii, which is a right 
to receive emoluments as a reward for personal service. — Govind Laksh- 
man v. Ram Krishna, 12 B. 366. Jatri bahts, which merely contain the 
names and addresses of pilgrims who are clients of the judgment-debtor 
and which are of use to him to perform personal service to the pilgrims, 
are not attachable; Lachtnan v. Baldeo, 1 Pat. 619: A. I. R. 1922 Pat. 
556 : 68 I. C. 644. 


A judgment-debtor’s nght as a shebait to perform the service of 
an idol cannot be sold in execution of a decree, nor can his right to the 
surplus profits of the sheba can be sold so long as that right la unascer- 
tained and uncertain . — Juggurnath v Kishan Pershad, 7 W. R. 266. 

The right of a shebait of a Hindu idol to perform the services and 
receive the customary remuneration cannot be sold in execution of a 
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is kept rHtc for tho benefit of the non' mortgageo; end an nttacbmeut ol 
properties though prior to the nen* mortgflge, does not nflect tho interest 
of the new' mortgagee. This section docs not make the fresh mortgage 
void as against the attaching creditor, Dinohtoidhu Shaw v. Jogmoj/a 
Dasi, C. C. W. N. 209 P. a ; 29 C, 164, P- a 

The effect of s. G4 is not to invalidate for all purposes the alienation 
of the property by the judgment-debtor after it has been attached. The 
transferee of property from the judgment-debtor after attachment can 
make mr application under Or, XXI, r. 89 to cancel the sole; Go$fa 
Brfmrt v Sanlarnaih, 2G C. L. J. 127. 

Private Transfer Yold Only as Against All Claims Enforceable Under 
the Attachment and Not Absolutely, — The provisions of this section make 
the private alienation void, not absolutely, but only as against all 
claims cnforcahle under the attachment ” referred to in it, -WheTC the 
execution proceedings in the course and for the purpose of whidi the 
attachment uas made have come to nn end on account of satisfaction 
<f the decree by judgment -debtor, and in conse(juence the decree is no 
longer alive, the attachment ceases and there is no longer any. claim 
“ enforceable " under tue attachment to make the private alienation 
effected by the judgment-debtor under the attachment void. The persOT 
for "whose protection the section was primarily intended has had his 
claim m that event satisfied otherwise than by the attachment As to 
any claim under another decree cognizable under s, 73, that had been 
dependent on the continuance of the said attachment, when that attach- 
ment was swept away, all other cl, urns cognizable under it ceased to be 
operative for the purposes of this section and section 73. The only bar 
m the way of private alienation was removed as if it never existed in law, 
and the question as to the private alienation made by the judgment- 
debtor to the transferee rfuiing the attachment became reduced to one 
between that judgment-debtor and his alienee; Khushal Chand v. Nand- 
mm, S5 B G16* 13 Bom. L. R. 976. 

A private bona fide alienation, for value of property attached, made 
during the continuance of the attachment is mill and void only as against 
the attaching creditor or persons who may acquire rights under or through 
the attachment and not as against the whole world. — Anund Lai v. 
JiiUodhttr iVohtm, 10 B. L. R. 134; 17 W R 313, P. C.; 14 hi. I- A. 
4o3; BiHOidro v, Remhumar, 7 C,- 107, 118; Uam Churn Lai v. Jhofit 
Srt/m. 12 B L R 413-iiofc.- 14 W. Tl. 25rand Bal Mohund v. Ramhit, 13 
W R 134. In Abdul Raslu'd v. Gappo Lai, 20 A. 421, it has been held 
that a private alienation of property under the attachment is void “ as 
against all claims enforceable under the attachment " only, and not as 
against the claims of other decree-holders under any other attachment. 
See Gobind Singh v. Zaliiu Singh, 6 A. 33; Gongadin v. Kii«hali, 7 A, 702 
and Dttrga Churn v. Ifonmohint, 15 C. 771. See also Puddoinonne v. Boy 
Mothoora Naih, 12 Bom. L. R. 411; 20 W. R. 133; Goonjessur v. Lvchwee 
Norom, 20 W R, 418; Malonaing v Junvicjog, 25 W, R, 513; Balaji Ratn 
V Gaifonan Bnbn/t, 11 Bom. H. C. 159; Nafhu Mot v. Oangaram, 63 I. C. 
108. 

Private Transfer During Attachment — When Not Yold. — Where the 
judgment- debtor sells the property when the attachment is pending and 
pays out of the sale*pT 0 CGed 9 tho decretal amount into Court, the attach* 
ment ceases In such a case tho sale is valid, the decree liaving beep 
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ot ibe temple, and the land belonging to the temple wbicb ho bolds as 
remuneration for his service. — LotUkar v. Wagle, 6 B. 690. 

Clause (g)— Stipends, '"Qratultles, Political Pensions, etc. — Wo 
have omitted the words ‘ military and civil,' because the uord penaionerB 
covers every class of pensioners. The exemption has been extended so as 
to cover pensions granted out of any service family pension fund notified 
in that behalf by the Governor-General in Council .” — liepoH of the Select 
Committee, 

Stipends. — ^Tbe stipends allowed by Government to the members 
of the Mysore family cannot be attached; Hazee Mohammed v. Shahzada 
Mohamvied, 7 W. B. 169. For notification issued under cl. (j), tee 
General Statutory Buies and Orders, Vol. IV p. 685. 

Gratuities, — A gratuity or bonus allowed by Government to its 
servants, whether pensioners or not, in consideration of past services 
is exempt from attachment; Bawan Dot v. Mul Chand, 6 A. 173; Muham- 
mad V. Carh'er, 4 51. 272. 

Political Pensions.— The word ” pension ” in this section has the 
same meaning as it has in s. 11 of the Pensions Act, that is, a periodical 
allowance or stipend granted not in respect of any right, privilege, per- 
quisite or office, but on account of past services or particular merits or 
as compensation to dethroned Princes, their families and dependants; 
Banihi Ram v. Uaratingha, 24 I. C. 805. Cleaning of the word ” pen- 
sion ” explained.— Jiban Krishna v. Sripati Charan, 8 C. W, N. 665. 

An allowance which the Government of India has given a guarantee 
that it w’ill pay, by a treaty obligation contracted with another Sovereign 
Power, is a political pension ; Bishamber v. Imdad Alt, 18 C. 216: 17 
I. A. 181. The following are instances of political pensions which have 
been held not liable to attachment. — Stipends allowed to members of the 
Mysore family, Hazee Mohammed v. Shazada Mahamed, 7 W. E. 169; 
to the members of the family of the King of Oudh; Bishambar v. Imdad 
Alt, 18 C. 216: 17 I. A. 181; to the descendants of the Nawab of the 
Carnatic, Mahomed v. Comandur, 4 M H. C. B. 277; to the members 
of the last reigning family of Ceylon; Muthusami v. Prince Alagia, 26 M. 
-423. 

The amount due as arrears of political pension to a deceased prisoner 
at the time of his death does not lose his character as a pension. The 
character of the fund remains unchanged and it cannot be attached so 
long it remains unpaid in the hands of the Government. But as soon as 
the amount has passed out of the hands of the Government into the hands 
of the legal representatives of the deceased it is available for attachment; 
Valio V. Anu;ani, 26 M. 69. 

A grant of Zemindari by Government ns a reward for past services 
is not a pension, but a gift and can therefore be attached; Lachmi Narain 
V. ilfuhund, 26 A. 617. Similary a grant of an annual sum made by 
Government to compensate the grantee on account of improper resumption 
by Government of rent-free land; Jiban v. Srtpaii, 8 C. \V, N. 665; a 
hereditary right to an allowance payable annually from the meltcaram of 
an estate, Vatdya Hath v. Eggia, 80 M. 279; 17 M. L. J. 873; a toragonaa 
hak. Secy, of State v. Khem Chand, 4 B. 482; Amar Singh v. Jethalal, 
88 B. 258 are not pensions and are attachable in execution of a decree. 
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that an officer in the Indian Army was not an officer of His Majesty's 
Regular Forces within tho meaning of s. 180 of the Army Act and that his 
salary was therefore liable to bo attached to tho estent mentioned in s. 
GO (1) (i); TVefion v. Lloyd, 25 M. *102; Cafeaffa Trades /Issocioffon v, 
Ryland, 24 C. 102. On the other hand, it was held by the High Court 
of Bombay relying on s. 190, sub-s. (8) of tho Army Act that an officer in 
the Indian Army was on officer of Hia Majesty's Regular Forces and his 
salary was therefore not attachable; King King A Co. v. Davidson, 88 B. 
667 : 23 I. C. 575. Cl. (b) of Sub-s. (2) having boon repealed by the 
Repealing and Amending Act X of 1014, it has now been held by the High 
Courts of Bombay and Allahabad that tho salary of on officer of his 
Majesty’s Regular Forces can be attached under s. 60 (1) (i); “s. 00 (2) 
(b) having been repealed by Act X of 1014 is a dead law and the decisions 
based thereon are absolute; ” Kering Rupchand v. Murray, 43 B. 716; 
Hay V. Ram Chandcr, 39 A. 303: 39 I. C. 92, As regards officers of the 
British Army, it was held that they were officers of His Majesty’s Regular 
Forces under s. 130 of the Army Act and that their salary uould not there- 
fore be attached at all ; Vel Chand v. Bour Cheir, 37 B. 26, Lecky v. Bank 
of Upper India, 83 A. 629: 0 I. C. 1023. 

As regards the salary of a first class Wan out Officer, it has been held 
by the Bombay High Court that it cannot be attached under the C. P. 
Code in execution of a decree for maintenance obtained against him by 
his wife, because a first class Warrent Officer being a “ soldier ” under 
8. 100 of the Army Act, his pay cannot be attached; Duckworth v. Duck- 
worth, 43 B. 868 : 60 I. C. 427. 

Clause (J) — Indian Articles of War. — ^Tbe pay and allowances of 
soldiers and followers of the Indian Army are exempt from attachment 
under the Indian Articles of War which apply to soldiers and followers 
of the Native Army. See Act V of 1869 amended by Act XII of 1014. 

Clause (k) — Compulsory Deposits, — Compulsory deposit ” is defined 
in the Provident Funds Act XIX of 1925 and, under s. 2 (a) of the said 
Act, it means a subscription to, or deposit in, a Provident Fund which, 
under the Rules of the Fund, is not, until the happening of a specified 
contingency, repayable on demand otlierwise than for the purpose of the 
•payment of premia in respect of a Policy of Life Insurance, etc. The 
contribution of a railway servant to the Provident Fund is a compulsory 
deposit within the meaning of s. 4 of the Act and it does not cease to 
be BO when be leaves the service of the company. It retains that character 
80 long as it is in the hands of the Company and is unattacbable. But 
once it is paid out it loses that character and can be attached; Veer 
chand v. B. B. & G. I. Ry. C., 20 B. 259 : 6 Bom. L. R. 921. Referred 
to in Secy of State for India v. Raj Kumar, 50 C. 347 : A. I. B. 1923 
C. 685, where it was further held that the fact that the deposits became 
repayable to the officer of the Railway after bo left service did not remove 
them from the category of compulsory deposits. The Provident Fund 
established by the Corporation of Calcutta is not hable to attachment; 
Bindley v. Jay Narain, 46 C, 902: 54 I. C. 439; Devt Presad v. Secy, of 
State, 45 A. 554 : A. 1 R. 1924 A. 68 : 74 I. C. 746; Nagtndas v. Ghcta- 
hhai, 44 B. 673: 56 1. C. 450; The same principle applies to the case 
of an optional subscriber who cannot under the rules demand payment 
of his deposits at his option; Jagannath v. Tara, 3 Pat. 74: A. I. R. 1924 
Pat. 634: 80 I, 0, 424. The provision of the Provident Fund Act ha^ 
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Usufruct of certain land was given to a Hindu widow for her life 
in lieu of her maintenance. Held that the reversionary right of the 
grantor was liable to be attached and sold in execution. — kachwan v. 
tiarup Chand, 10 A. 463. 

Clauso (n)— Right to Futuxo Maintenance.— Xhe words ripbt fo 
future maintenance," m cl. (n) and wiieu such maintenance is attach' 
able and when not, are fully oxploined in liaja I'admanand v. Hama 
Proiod, 16 U. L. J. 354: 17 0. \V. N. 662. 

A monthly maintenance allowance payable under an agreement can* 
not be attached until alter it has become due; Kaainsfiuree v. hreea, 6 

It. Llis. 64. A maintenance allowance cannot be attached until it 
has become due: Handas v. ilorada/ci«/ioro, 27 CJ, 88; Ilambar Koeri v. 
Hai Shorn Kitaen, 9 C. W. N. 7U3. 

A prospective right of maintenance cannot be attached. — Palikandi v. 
Krtihnan, 4U M. 862; Aiad Ali v. Haidar, 88 C. 18; Hondos v. Barada 
Kithore, 27 C. 88. , 

Arrears of maintenance are capable of being attached as a debt due 
to a widow in execution of a decree against her. — Hoymobutty v. iforoo* 
namoyee, 8 It. 41. 

An annuity is not a “ right to future maintenance ” within the 
meaning of this section and can oe attached. — Gopal Lai v. ilfarsden, 16 U. 
\V. N. Jliu2; Uovinda v. (Jonapathy, 16 M. L. T. 493; (1611) 2 M. W. N. 
563 : 22 M. L. J. 264; itladou Lai v. Lala Aiubiha SohsH, 24 O. O. 
250; Sundor B>bi v, JJo; Indor, 43 A. 617 : 63 1. O. 181. 

A Hindu widow’s right to maintenance out of lands which belonged 
to her husband, and have devolved on her son, is a purely personal rignt, 
^hich cannot be sold in execution of a decree. — Bhoyrub Cliunder v. Au6o 
Chunder, 5 \V. It. Ill, tio also la an interest m the income of immovO' 
able property, assigned by way of maintenance to a Hindu widow by 
the members of her family. — Gulab Kuar v. Baasidhar, 15 A. 871; eee 
also v- Apa;t Goneah, 16 B. 842; Bansidliar v. Guab Kuar, 16 

A. 448 and jlfunifami t. Ammont, 15 M. L. J. 7; Baaangowda v. Irgow- 
daii, 47 B. 597. 

Property assigned to the female members of a Zamindari household 
for their enjoyment in common, cannot be attached in execution of a 
decree passed against the female personally, as the right of any such 
member ceases on her death. The case is different when a decree is 
passed against the estate; Nar ay anaatodmy v. Mathuari, S3 1. C. 83. 

A hereditary grant of an allowance of paddy out of the melwaram of 
certain land is not a right to future maintenance and is therefore not 
exempted from attachment. — Vatdyanaffia v. Eggia, 80 M. 279 : 17 Al. 
L. 0. 873. 

A maintenance aUowance cannot be attached imtil it becomes duo. — 
Haridaa v. Baroda Kiahore, 27 0. 88; 4 C, \V. N. 87. See also Maharant 
Dambar Koeri v. JKoi Sham Ktaaen, 0 C. W. N. 703: 1 C. L. J. 90-n. 

Where a person made over property to the Court of Wards, partly 
in consideration of a present payment and partly in oonsideraton of an 
annuity payable to the vendor, such annuity was property of the vendor 
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SALE. 

65. Where immovefible property is sold in execution of a 
p.,r w decree and sucli sale has become absolute, the 

c a»er « i e, property shall be deemed to have vested in the 
purchaser from the time M’hen the property is sold and not from 
the time when the sale becomes absolute. [S. 316, latter part.] 

COMMENTARY. 

This section with its additions and alterations corresponds with the 
latter part of s. 310 of the old Code. The first part of a, 816 is to be fouBil 
m Or. XXI, r. 91 Under the present section, the property shall vest 
in the purchaser from the date of the sale and not from the time when the 
sale is confirmed. The language of section 316 of the old Code was to the 
following effect: " The title to the properUj sold shall vest in the pnrehattr 
from the date of such certificate and not before.” In consequence of the 
ambiguity in the language of s. 316 there was some diversity of judicial 
opinions, as will appear from the cases noted below. The proviso to sec- 
tion 816, C, P. Code, 1832, which was to the following effect ; "Provided that 
ike decree under winch the sale took place was still subsisting at ike time," 
has been omitted, probably to protect the title of bona fide and innocent 
purchasers. The leading case on the point is the Privy Council case of 
Zainul Abdin Khan v. Muhammad Asbgar AU, 10 A. 366, P. C., where it 
has been laid down that a sale having duly taken place in execution of a 
decree m force at the time cannot afterwards be set aside as against ao 
innocent and bona fide purchaser not a party to the decree, on the ground 
that, on further proceedings, the decree has been, subsequently to the sale, 
reversed by an appellate Court The proviso was contraiy^ to the principle 
laid down m the Pnvy Council case; because according to the Trii'y Council 
case, it is immaterial whether the decree was subsisting at the time of the 
sale or not; the only material question is whether the purchaser is a bone 
fide and innocent purchaser or not. If the purchaser is a stranger and is 
a bona fide purchaser for value without notice, his purchase must stand, 
whether the decree was subsisting at the date of the sale or not; on the other 
hand if he was a party to the suit and proceedings and had notice ^ sH 
the proceedings, then his purchase cannot stand and must be cancelled. 
It 18 therefore not necessary that the decree should be subsisting at the time 
of the confirmation of sale. The above Privy Council case has Iwen followed 
in several cases; sec the rulings noted hereafter. 

Under s. 316 of the old Code, the title to immoveable property sold, 
vested in the purchaser from the date of the confirmation of the sale; aud 
a certificate was to be granted to the auction-purchaser after the confirma- 
tion of the sale. Under this section the title to the property sold vests in 
tho purchaser fiom the time of the sale, when the sale becomes absolute. 

A sale becomes absolute after applications to set aside the sale ore dis- 
allowed (vide Or. XXI, r. 92). A sale certificate will be granted after 
the sale becomes absolute (tu’dc Or. XXI, r. 94). It is therefore clear that 
if the decree under which the sale takes place is reversed at any time 
before a sale certificate is granted to the purchaser, the title of tho auction- 
purchaser does not become absolute. See Pam Sukh v. Ham Sahat, 20 
A. 591 • 4 A L J. 485: A. W. N. (1007) 198. 
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or of nny cIrss of agricultiirists, be exempted from liability to 
attachment or sale in execution of a decree. [New.] 

COMMENTARY. 

'* The Committee have reproduced ti\ia ctauae from the former Bill 
in accordance with what tlicy understand to bo the wishes of the Govern- 
ment. But the conditions should in their opinion he so modified as to 
relieve the Courts from fixing the portion to be released from attachment. 
To impose this- duty on the Courts, would materially increase their work 
in a matter in regard to which they are not in a position to form the best 
opinion and would probably result in an undesirable lach of uniformity.” 
— IJotes on Clau$et. 

Compare this eection toith ihe latter part of clause (b), section 60, 

As to mode of attachment of agricultural produce, see Or. XXI, 
rr. 44 and 45. As to procedure for sale of such produce, see Or.^XXI, 
rr. 74 and 75. — 

62. (1) No person executing finy process under this Code 

directing or authorizing seizure of moveable 
ty^i^d^JeiiilsTolVe' property shall enter nny dwelling house after 
sunset and before sunrise. 

(2) No outer door of a dwelling-house shall 
be broken open unless such dwelling-house is in the occupancy 
of the judgment-debtor and he refuses or in any way prevents 
access thereto, but when the person executing any such process has 
duly gained access to any dwelling-house, he may break open the 
door of any room in which he has reason to believe any such 
property to be. 

(3) Where a room in a dwelling-house is in the actual occu- 
pancy of a woman who, according to the customs of the country, 
does not appear in public, the person executing the process shall 
give notice to such w’oraan that she is at liberty to withdraw; and, 
after allowing reasonable time for her to withdraw and giving her 
reasonable facility for withdrawing, he may enter such room for 
the purpose of seizing the property, using at the same time every 
precaution, consistent with these provisions, to prevent its 
clandestine removal. [Sec. 271.] 

COMMENTARY. 

AUeTatlous Made in the Section — This aection corresponds with 
8. 271 of the C. P. Code, 1882, with some additions and alterations. In 
the old section there w’ere only tw'o paras. The first para, has been 
divided into two clauses. Clause (1) corresponds with the first part of 
the old secton, and clause (2) corresponds w’ith latter part of the old 
section with some additions Clause (3) corresponds with the second 
para, of the old section with some change of words and phrases. 
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tor of the title of the judgment-debtor; the .maxim “ caveat einptor ” 
applying. — Dhondu v. Jiamji, 4 B, H. C. 114; Krishtiapa v. Panchapa, 6 
B, H. C. 258; Jiinwial Ali v. Tirbhec Lai, 12 W. R. 41; Sahaboodeen v. 
Bamgidty, 9 W. R. 556. . Therefore in the absence of fraud or misrepre- 
sentation on the part of the decree-holder a suit by the auction-purchaser 
for refund of his purchase money after reversal of the sale was held not 
maintainable, the principle of caveat empfor applying. — Bam Narain v. 
^[ahtab Bibce, 2 A.. 828. ’ , . 

Only the right, and interest of the judgment -debt or passes to the pur- 
.'chasor at a court-sale subject, however, to the condition that the purchaser 
'may recover back his purchase-money when ho finds that the judgment- 
debtor has no saleable interest at all- The implied warranty of title in 
respect of sales by private contract cannot be extended to court sales except 
sc tar as such extension is justified by the processual law in India, riz.. 
by Or. XXI, r. 93: — Suiidara Gopalan v. Venkata Varada, 17 M. 228: 
(3 C. 806, P. C. /oHou'cd) Followed in Sonaram v. Mohiraia, 28 G.'235 
and in 5 B. L R. 58 See also 23 A 335, p. 357 ' ■ • 

After the confirmation of a sale, the purchaser is entitled to a convey- 
ance and until he obtains a conveyance, the -property m the estate, pur- 
chased does not, having regard to the High Court Rule 431, pass to him 
so as to give him lights as against parties not bound by the decree under 
which the sole took plRce.~Johtir Mull v. Taran Kisfo, 10 C. 252. 

The puvchasei takes the property subject to prioi uncumbianees attach- 
ed to it. If after the purchase the encumbrances turn out to be invalid, 
the purchaser gets the benefit. After the pui chase is completed, the vender 
has no claim to participate m any benefit which the purchaser may derive 
from his purchase; Jz^aatunmaa v Partab Singh, 31 A. 583, P. C. . 10 C. 
•L. J. 313: 13 C. W. N 1143 

Successive Purchasers at Sales in Execution of Money Decrees.— 
Purchaser at successive execution sales — Purchaser at a second sale ob- 
taining sale certificate and possession of propertj prior to grant of certificate 
to purchaser at first sale — Held, that the purchaser at the fiist -sale was 
entitled to priority, .as by his prior purchase he had obtained an equitable 
interest in the property, although' h’e had not obtained a sale certificate. — ■ 
Yeahwant v. Goumd Shankar, 10 B. 453. See also Chiniamanrav v. 
Vithabat, 11 B- 538. , • - 

Purchasers at successive sales — Sale' to the second purchaser confirm- 
ed, before the confirmation of the sale 'to the first purchaser — Sale 
certificates issued to both on, the same day, and the second purchaser was 
put in possesson — The first purchaser then sued for possession of the 
property. Held that the first purchaser was entitled to recover. By his 
prior purchase he had acquired an equitable or inchoate , title to the pro- 
perty w'hich Was subsequently perfected by the certificate of sale. Nothing 
therefore passed to the second purchaser The words “title -to the pro- 
perty sold “ in this section, mean the full perfected title arising on, the 
sale becoming absolute — Daydu v. Panchain Sing, 17 B. ^375. Approved 
m Ckiddo V. Piari Lai, 19 A 188; and distinguished ;in Banke Lai v. Jagat 
Narain, 22 A. 163. Sec also, Rflin Chunder.x, Samir Gad, 20 C. 25, j^’here 
the plaintiff and the defendant purchased the same tenure at successive 
sales in execution of two decrees, and the defendant’s'^ purchase being 
firat in point of time, it was held that his title must prevail. 
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the attachment thereof shall be the Court of highest grade, or, 
where there is no difference in grade between such Courts, the 
Court under whose decree the property was first attached. [285.] 

(2) Nothing in this section shall be deemed to invalidate any 
proceeding taken by a Court executing one of such decrees. [New.] 

COMMENTARY. 

Alterations Made In the Section. — Sub-section (1) of this section is 
similar to s. 285 of Act XIV of 1832. The words '* i« under attach* 
mcnt ” have been substituted for the words " has been attached ” 
which occurred in the old Code. Sub-section (2) is new. 

Object and Applicability of this Section. — ^This section is merely a 
section for procedure, to prevent different claims arising out of the attach- 
ment and sale of the same property by different Courts. Its object is 
to prevent a confusion in the execution of decrees; J?om Narajn v. Jl/ino 
hoery 25 C. 46. It is doubtful whether the section applies to immoveable 
property. The words tclicrc property not in the custody of any Court 
hat been attached, etc.," seem to be more applicable to moveable than 
to immoveable property; Obhov Churn v. Golam AU, 7 C. 410 (413): 9 
C. L. R. 861. But in 7 M. 47 it was held that the section applies both 
to moveabl#' and immoveable property. This section is applicable only to 
cases of attachment and not to sales — Chunni Lai v. Dehi Prasad, 3 A. 356. 

*' Is Under attachment.” — These words have been substituted for the 
words " has been under attachment ” which occurred in the old Code, 
because under the old Code it was held that the provisions of the section 
were inapplicable where there were not two or more attachments exist- 
ing at the same time. — Stowcll v. A/ud/iianofh, 6 A. 255. 

” Decrees of more Courts than one." — ^This section applies only as 
between Civil Courts of different grades or as between Revenue Courts 
of different grades. It has no application where one decree is that of 
a Civil Court and another that of a Revenue Court. Hence where the 
same property is attached both by a Civil Court and a Revenue Court 
and it is first sold by the Revenue Court, the purchaser wdll get a good 
title and it cannot be sold again in execution of the decree of the Civil 
Court; Itoshan Lai v. Muhammad, 43 A. 612: 19 A. L. J. 643 : 63 I. 
C. 919. 

Attachment by Two Courts of Different Grades— Validity of Sale by 
Court of Inferior Grade. — The term " grade ” in this section has reference 
to the “ the pecuniary or other limitations '' of the jurisdiction of the 
particular Court, and therefore, the Small Cause Court is inferior in 
grade to the Court of the first-class Subordinate Judge. — furmuJe Lai 
V. Kahfan Daa, 19 B. 127. See Pafel Naranjt v. Haridas, 18 B 458. 
In Ballu Ram v. Raghubar Dial, 16 A 11, F. B., it Has been held that 
In the N. W. Provinces, the Court of a Munsif must, for the purposes 
of this section be regarded os of a higher grade than a Court of a Small 
Couses. 

WTiere the same property Is under attachment by two Courts of 
different grades, a sale effected by the Court of the lower grade is not 
a nullity and a valid title, passes to the purchaser. This section is 
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Where a mortgaged property is sold in execution of a decree in a suit 
brought upon the mortgage, the interest of the mortgagee at whose ins- 
tance the sale is made, is held to pass to the purchaser, and the mortgagee 
is estopped from disputing that such is the effect of the sale . — Khewaj 
Jusriip V. Lingaya, 5 B. 2. See also, Sheshgiri Shanbhoy v. Salvador Vat, 
a B. 5. 

When the Court sells the right, title and the interest of a judgrnent- 
debtor in property, it cannot be regarded as selling more than the judg- 
ment-debtor himself could honestly sell. The Court cannot be deemed to 
do that which would be a fraud if done by the judgment-debtor . — Sobhag 
Chand v. Bhai Chand, 6 B. 193. See also, Lahshvmn Das v. Dosarf, 6 
B. 168; Rup Chand v. Daxilatraw, 6 B. 495. 

By a sale of mortgaged property in execution of a decree obtained by 
a mortgagee against the mortgagor upon the mortgage, the interests both 
of the mortgagor and mortgagee passes to the purchaser. But by a sale 
of mortgaged property in execution of a money-decree obtained by the 
mortgagee against the mortgagor, the interest of the mortgagor alone 
passes to the purchaser . — Magan Lai v. Shahra, 22 B. 945. 

Same property was sold by, Court at different times in execution of 
two mortgage- decrees obtained against such property. Held that the 
purchaser on prior sale in subsequent mortgage takes the entire interest of 
the judgment-debtor; Kutti Chettiar v. Subramania, 32 M. 485. 

A purchaser at a Court-sale takes only what the judgment-debtor 
could himself honestly dispose of. Possession or registration is necessary 
to validate a mortgage in the Bombay Presidency (except Guzarat) against 
a private purchaser for valuable consideration, but not against a pur- 
chaser at a Court -Sale . — Bapuji Balal v. Satya Bhamabai, 6 B. 490; 
Shivoram v. Genu, 6 B. 516. 

Where a judgment-creditor in execution of a money-decree sells pro- 
perty as belonging to his judgment-debtor, he is afterwards estopped from 
enforcing, as against the purchaser, a previous mortgage of the property 
which was created in his own favour, but of which he has given no notice 
at the time of the sale, and in ignorance of which the purchaser has bid 
for the property, and paid the full price This principle applies even 
though the mortgage-deed has been registered . — Agarchand Gumarckand 
V. Bofchmo, 12 B. 678. 

Held, that although at .a sale under a decree for sale by a mortgagee 
the right, title, and interest of the mortgagor which is sold is his right, 
title, and interest at the date of the mortgage,' and any right, title, and 
interest he may have acquired between the date of mortgage and the sale, 
still any puisne incumbrancer or purchaser from the mortgagor, prior to 
the date of the mortgagee’s decree, and who was not a party to the su't 
in which the mortgagee obtained his decree; would have the right to redeem 
the property which the mortgagor would have had but for the decree — 
Oajadhar v. A/ul Chand, 10 A. 520 (9 A. 125 followed). 

Where mortgagees executed their decree on the mortgage, and having 
obtained leave to bid at the judicial sale, purchased the property, held 
that they could not be held to have purchased as trustees for the mort- 
gagors, the leave granted to bid having put an end to the dieability of 
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, Procedure to be Adopted when Property Is Attached by Order of 
Two Different Courts. — ^E\yry lioUlor of money -(leereo who nttnehes the 
propertj of fho judgmcnt'dcbfor' is entitled to share equally with’ other 
decroedioldcrs in the nsseta subsequonth realized or received ‘by Court. 
Narftiwha \ Krtshnama, 20 M. L .1. ‘lOp: 23 I. C 909; Ma Uyein Hla 
V. Mating Gyi, 8 Bur. L. T. 201. ’ i ’ * 

The duty of the superior Court under this section , is ito consider and 
determine the rights of the attaciiing creditors in all the cases to wliich 
that section applies, wliether thej have applied to the superior Court 
or not There is nothing m that section ivhich requires that before an 
attaching creditor can ii.ave Ins claim determined, he must obtain n 
transfer of Ins docieo to the supciior Court, and apply to that Court for 
execution.— C/nr/.' v Alexander, 21 C. 200 (7 C. .753, and 12' C. 333 
followed; 6 IM. 357, and 10 B. 6S3 not followed). See also Harbhagat 
V. Anandaram, 2 C. W. N 126 But see Muttalagiri v. Muitayyar, 6 
M, 357 (7 C. 353, and 4 B. 472 approved). 

All that the Court is competent to do under this section is to deter- 
mine (1) any claim to property attached in execution of decrees of more 
Courts than one, and (2) any objection to attachment thereof. ' An appli- 
cation for rateable distribution cannot be deemed to be an application 
for determination of any claim to attached .Tpropery oi 'of any objection 
to the attachment thereof The word shall determine any claim' there- 
to and objection to the attachment thereof ” refer to claims of the sort 
which can be summarily enquired into and decided as provided by 
ss. 278-281 of the C P. Code, 1882, — i?nm/u8 Agarwala v. Guru Chum, 
n C.L J. 09 14 C w X. 390 (21 C. 200; 2 C iV. X. 320 disUngithhed). 

Sub-section (2). — ^This sub-section is new', ’and has been added, to set 
at rest the conflicting decisions of the soreial High Courts on the question 
whether the rule contained in s. 285 of the old Code [now* s 63 (1)J was 
a rule of procedure only or whethei it affected jurisdiction. The High 
Courts of Calcutta, Bombay, and ^Madras held that the rule was only a 
rule of procedure and therefore the jurisdiction of the ’inferior Court w'as 
not ousted; Bijkani Nath v. Ttajendro, 12 C 333; Bam Narain v. Mina, 
25 C 46; Gopi Chand v. Kasimunnissa, 34 C. 836; Abdul Karim v, Thakor- 
das, 22 B. 68; Turmuhlat v, Kaluandas, 19 B. 127; Patel'v'.' f^aridds, 1$ B ' 
458; Kunhayan v. Ithuhiitti,, 22 Sf. '295 The ', High Court of Allahabad 
held, on the other hand, that the rule affected jurisdiction; in* other w'ords, 
it took w'ay the jurisdiction, of . the inferior , Court , as , regards the. matters 
mentioned in the section; Chiranji v. Jawahir, 26‘’A/538; Harprasad v. 
Jaqanlal, 27 A. 56; Dnrpati v. Bam Rat Pal, 31 A. ' 527- Sub-section 
(2) has been enacted to give effect to the Calcutta, Bombay and Madras 
elfcisions; Ghis v. Srikrishna. 38 C. L, J.'266;,A. I.*R. 1024 Cal, 168; 
Srinivatachanar v. Apauoo, 47 M. L. J.‘ 720;' A I.‘ R ^1924 Mad, 889. . 

' 64. Whore an attachrnent has been made, nriy private trans- 
fer or delivery of the property attached or of 
of^ropl^/aft^r interest - therein 'and any -payment to tlie 

lachment to be void. judgmcnt-debtor. of any debt,' dividend or other 
' ■ monies contrary to sncli attacliment, shall be 
void a« apninst nil claims enforceable under .the attachment. 

j / : [S. 276.T 


C. P. C — 30 
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Rights of Purchasers In Joint Property. — The auction-purchaser 
a share of ono of several co-slmreif. takes onij the shore of the co-parcen 
whose interest is sold, and ho cannot before partition insist on tlic po«se 
sion of any particular portion of the undivided family estate, and ho tab 
any such share subject to the prior charges or incumbrances aflccling tl 
family estate or that particular share. — Udaram Sitnram v. Jiam Pandu 
11 Horn H. C, 76 Sec also. Pnnduninff Anandra v. Bhaapar Shadashi 

11 Rom H. C. 72. 

Where the interest of one of several joint tenants in a family : 
dwelling-house and in certain land let out on service tenure is sold in tx 
cution, the purchaser is entitled to joint possession of the dwclling-liou! 
with the otlicr shareliolders, and also to a right to share in the ser\i( 
rents. — Rajani v. fiaru Nath, 10 C. 244. See a\so,iEshan Chund 

V. Nund, 8 W. R. 239. 

In execution of decree against one of several joint-holders of a tcniir 
when it is clear that what is sold is the interest of the judgment-debt 
only, the sale must be confined to that interest But if, however, it, a] 
pears th.at the judgment -debtor lias been sued ns rcpre.senting the owne 
ship of the wliole tenure, and that the sale, although purporting to bo ( 
the right, title, and interest of the judgment-debtor only, ought to operni 
as a sale of the tenure, the whole tenure must be considered as hnvir 
passed by the sale — Jeo Lai Sitigh v. Gunga Perahnd. 10 C 996. Followc 
in A^itayi Bchari r Han Govinda, 26 C 677; and referred to in Radii 
Pershad v Tiamhhclawan Singh, 23 C. 302 

Mortgage of joint family propertj by managing member of a Mif.al 
slinrn joint Hindu family for joint fnmih purposes and legal nccossitj- 
Sale of the mortgaged property in execution of a decree against the mnnn; 
ing member alone — Held that the interest of the members who were u( 
parties to the mortgage was unaffected bj' tbe sale. — Abilah lioy v Rai 
Rog, 11 C. 293; Annugam v Sabapathi, 5 M, 12; Sttbramanitfayyan ^ 
Sitbramaniynguan, 5 M 125: Sundar Lai v. Yakub Alt, 6 A. .362: Sail 
vinaggan v. ^futhusav^i, 12 M. 325. 

If, m execution of a personal decree against the A'amaraa of a Mala 
bar tarwad, the tarwad property is sold, the auction-purchaser obtain 
nothing and in such case the question whether the purchase has been mad 
bona fide and for value is immaterial. — Elagachanidathil Kombi v 
Kenatutn Kora, 5 M. 201; and Achttta v. ^fammavll, 10 S57 (p. 361) 

Sec also Kunhappa Namhiar v. Shndcwi, 18 31. 451 

In a Mitnkshnrn joint Hindu family, a son’s interest may pass on i 
sale of ancestral property in execution of a money-decree against hr 
father; but whether it does or does not pass will have to be determined bi 
the circumstances of each case. — Baso Kocr v. Hurry Dass, 9 C. 495; 

12 C. L. R. 292; See, however, Bhagwat Dasa v Gouri Kvmcar, 7 C. A 
R. 218; and Kagal Ganpaga v. .^fanjappa, 12 B 691 

Where in execution of a money-decrco against the father alone, thf 
joint fnmilv estate w’ns attached and sold — held, that the sale ’was liinitcti 
to the interest of the father atone, and that the purchaser ncquircti 
the right, title, and interest of the father alone. — Sitbaggan v. Rup^ 
Naqasami, 8 M. I5r>, and Vmameatcara v. Singapervvtal, 8 M, .376, ' 
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This section prevents transfer by judgment 'debtor and not by a 
successful claimant after the date of the claim order and before institution 
of a suit under Or. XXI, r. 63; KriBhnappa v. Abdul Khader, 26 M. L. J. 
449 : 25 I. C. 11. 

When the right, title and interest of a Hindu son in a joint ancestral 
property has been attached in execution of a decree against him and its 
private alienation by him has been prohibited by an order of tho Court 
under this section, his father is deprived of tho power of alienation of 
that interest in satisfaction of his own debts. SubTaija v. Naqappa, 93 
B. 264. 

** Or of any Interest therein,” — ^The transfer of an casement is an 
alienation within the meaning of this section; Knitodhonc v Nandarani, 
35 C. 889 : 12 C. W. N. 969 

What does not Amount to Private Transfer Within the Meaning of 
This Section, — A renewal of mortgage already existing on the property 
prior to attachment which docs not enchance the charge is not an aliena- 
tion within the meaning of this section, — Mahadevappa v. Srinivasa Rau, 
4 M. 417. 

An arbitration award, directed transfer of certain property by way of 
sale. Between tho date of the award and of the decree in accordance 
therewith, such property was attached in execution of a decree against tho 
party who was directed by the award to make the transfer. After the 
attachment a conveyance was executed in compliance w’ith the decree 
made in accordance with the award. Held that such conveyance was 
not a " private alienation ” within the meaning of s. 64 and was therefore, 
not void. — Quartan Ali v. Aekraf AU, 4 A. 219; Kashi Vishvanaihan v. 
Ramaswami, 35 M. L. J. 441; Narayana v. Biyari Bibi, 41 M. L J. 557. 

A bequest by a Mahomed an to a stranger of more than one-third 
share of his property with the consent of his heirs Held that such 
consent, though given after the property bequeathed has been attached in 
execution of a decree against the testator’s heirs, is good, and does not 
amount to an alienation such as is prohibited by this section. — Da^ilatram 
V. Abdul Kayum, 26 B. 497. 

Tho title obtained by the purchaser on a private sale of property in 
satisfaction of a decree differs from that acquired upon a sale in execution. 
Under a private sale, the purchaser derives his title through the vendor, 
but under an execution sale he derives his title by operation of law and 
^adversely to the judgment-debtor, and free from all alienations and 
incumbrances effected by him, after the attachment of the property sold, 
Dinendra Nath v. Ram Kumar, 7 C. 107, P. C 

Effect of Alienation Daring Attachment. — Under this section no 
private alienation made by a judgment-debtor after tho attachment of 
property can be valid; but this section does not apply to a transfer by 
operation of law. {rhufam Husain v. Dtnanath, 23 A 467, p. 470; see 
Mg. Hyin v Mg. Pe Ukin, 26 I. A- 264 , 8 Bur L T 14 

Where a mortgagor m order to pay off a previous mortgage-decree 
executes a mortgage free* from incumbrances in favour of a thirel party, 
and after paying off the mortgage-decree uatli the fresh loan, makes over 
the old mortgage-deed to the new mortgagee, the old mortgage 
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not the life-interest. The subsequent reversal of the previously accepted 
interpretation of the law cannot have retrospective effect . — Abdul AtU 
V. Appayaaami Naicher, 27 M. 131, P. C, : 8 C. W. N, 186. P. C. (10 
A. 272 P. C.. and 22 M. 383, P. C., followed). 

Effect of Reversal of Decree upon Sale where Decree Reversed After 
Confirmation of Sale. — A solo to a fiono fide purchaser in execution of a 
decree is not liable to be set aside if the decree was afterwards reversed 
on appeal. There is a great distinction between decree-holders who come 
in and purchase under their own decree, w'hich is afterwards reversed 
or modified, and bona fide purchasers who come in and buy at a sale in 
execution of the decree to which they are no parties, and at n time 
when that decree is a valid and subsisting decree and when the order for 
sale w’as a valid order. A bono fide purchaser, who is a stranger to the 
decree, does not lose his title to the property by the subsequent reversal 
of the decree; but where the decree-holder himself is the purchaser, the 
sale may be set aside if the decree is subsequently reversed; Zam-aMbdin 
V. Mahammad Ashgar Afi; 10 A. 166: 15 I. A. 12; Muhhoda v. Oopal^ 23 
C. 734; Set Umed Mai v. Baja Srinath, 27 C. 810: 4 C. W. N. 692; 
Paresh v. Han Charan, 38 C. 622; Shivbai v. Yetao, 43 B. 235; Pian Lai 
V. Hantfunnisaa, 38 A. 240; Chinfaman v. Chuniaahu, 1 Pat. L. J. 43: 
34 I C 747; Chinna Pararian v. Cheitiappa, A. I. R. 1926 Mad. 78 
But where property sold in execution of a decree is bought by the decree- 
holder and it is subsequently resold by him to a bona fide purchaser for 
value, such purchaser acquires a good title, though the decree may be 
subsequently reversed; Sheik Ismail v Bafab, 30 M. 295; Marimuthu v. 
Subboroya, 13 M. L. J. 23 

The modification or reversal of a decree in appeal does not affect the 
title of a bono fide purchaser at a sale in execution of that decree in the 
absence of fraud, and collusion . — Shivlal v. Shambhu Prasad, 29 B. 435: 
7 Bom. li. R. 585, F. B. (10 A 166, referred to). 

Where a sale in execution of decree has taken place pending ao 
appeal, and the decree has subsequently been reversed, the Court execut- 
ing the decree cannot, after such reversal, grant confirmation of the 
sale — Midchand v. Mukta Prosad, 10 A. 83. See also, Basappa v. 
daya, 2 B. 540, where it has been further held that if a decree be reversed 
after the sale under it has become absolute, and certificate has been 
granted to the purchaser, the title of the purchaser is not affected by the 
sale. 

The title of an auction -pur chaser at a sale held in execution of * 
decree does not become absolute if the decree under w’hich the sale tool 
place is reversed at any time before a certificate of sale is granted to the 
purchaser .- — Bam Sukk v. Bam Sahai, 29 A. ,'591* 4 A. L J. 486: A. W. 
N. (1907) 198 

In execution of a decree, certain property was sold in pursuance of 
an order under s. 244, C. P. Code, 1882 (s. 47) and purchased by a person 
not party to the suit. That order was subsequently set aside. ' In a suit 
by the judgment-debtor for possession of the property from the auction- 
purchaser by setting aside the sale. Held, that the order directing the 
sale bad the force of a decree, and the plaintiff is not entitled to the relief 
claimed. — Jfurari Singh v. Prayag Singh, 11 C. 862. See also Of>ne»b 
Pershad v. Fo*ul Emam, 23 C. 657. 
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satisfied iby payment into Court, and .there ■ being no claim outstanding 
which is enforceable under the attachment; llvtcxh v. liaj BuUub, 8 C. 
270, ylnuiidfaf v. Jutladhur, 14 5f. I. A. 543, Abdul Rashid v. Oappolal, 20 
A. 421; Khusal Chand v. Naiirf h’nm, 85 B. 510. 

Where a judgment-debtor’a property is attached by one decree-holder 
in execution of his decree and after such t attachment other decree-holders 
apply for rateable distribution of sale-proceeds without attaching the pro- 
pertj’ in execution of their decrees and subsequently the judgment-debtor 
private!) soils the property to ft third person and pa\s off the attaching 
decree-holder, the decrcc-holdeis cannot question the validity of the sale. 
The alienation cannot in such a case bo said to be an alienation contrary 
to the attachment bocauss the decree in execution of which the attach- 
ment was made was satisfied by such alienation; Anuavtalai v Palamalai, 
41 if. 2G5, (276): 43 I.‘ C. 539 P. B. ' ' ' ‘‘ ' 

An alienation of attached property made for the hoim fide purpose of 
satisfying the decree in respect of which the attachment has been made 
and where the consideration for the alienation is applied to the satisfaction 
of’the decree, is not void, — P»rmc#/iur ffni v, Htdayutoolah, 1 N. W. P 
60;' Ed, (1873), 144. Sec also, Rauidhan Miiter v. Kailash Nath, 4 B, L. 
l{-'20; 12 W. R. 457. 

A decree-holder though entitled to rateable distribution of sale-proceeds 
under the explanation to s. 04, is not entitled to question-a private aliena- 
tion unless his claim is one " enforceable under attachment ’’ within the 
meaning of this section A claim under any attachment other than the 
attachment under which the execution sale is made is not a “ claim en- 
forceable under the attachment ” Within the meaning of this section. If 
a judgment-debtor’s property is attached by a certain decree-holder in 
execution of his decree and subsequently to such attachment, the judg- 
ment-debtor sells his property to A and thereafter the property is attached 
and sold by auction by another creditor of the judgment-debtor in execution 
of’his decree and purchased by 13 and A sues B for possession In such a 
case A’s title to the property is better than B’s title and he is entitled 
'to possession of the property The attaching decree-holder is not entitled 
to question the alienation to A because the sale m execution did not tahe 
place under his attachment and his claim therefore cannot be said to be a 
" claim enforceable under the attachment Mina Kumari v. Bejoy Singh, 
44 I.. A. 72: 44 C. 6G2. 

Where a mortgage-debt was attached, but no copy of the attachment 
Older was affi-ved in the Court-house as required b)' Or. XXI, r, 4(i, held 
, that the assignment of the mortgage-debt, four days after such attachment 
was not invalid, as the attachment was ineffectual , — Satya Charan v. 
Madhub ChundcT, 0 C W. N. 693. 

A private alienation of attached property between its release under 
Or. XXI, r. 61 and subsequent decree declaring the property liable to bo 
sold under the attaching creditor’s attachment is void as against the 
atto^liing creditor. — Bononiah liai v Prosonna Naram, 23 C. 329. 

Purchaser’s Rights, When Transfer Voidable. — Purchase made during 
pendency of on attachment is void and the purchaser lias not even a lien on 
the property to the extent of the purchase monev; Ram Khelivan v. Sundat 
Raut, 34 1. C. 34. 
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ground that the execution of the decree is barred by the provisious ef 
B. 230. C. P. Code, 1882 (Or. XXI, rr. 10. 21; s. 48).— Ganjafliaro v. 
Rathabai, 6 M. 237. 

Where a decree under whicli a Bale took place remains unreversed, 
and the sale under it has been conhrmed, a sale certificate 'will operate 
as a valid transfer of the property sold, notwithstanding that the sale had 
actually taken place at the time when execution of the decree is barred 
by limitation . — Sarada Churn v. Mahomed Isuf, 11 C. 376. See, iVo/iflHifd 
Hosmn v. Kohil Singh, 7 C. 91; 0 C. L. 11. 53. Sec also, Donamoyi 

V. Sarat Chunder, 25 C 175 : 1 C. W. N. 656. 

After confirmation of sale and grant of sale certificate to the par- 
chaser, the decree under which the sale took place was declared barred bi" 
limitation Held, that the judgment-debtor was entitled to have the sale 
«et aside by a regular suit and to recover the property sold in execution.-^ 
Mina Kuinari v. Jagat Sattani, 10 C, 220. In Set Umed Mai v. Snaotli 
Roy, 27 C. 810: 4 C. W. N. 693, it has been held that where 

the decree-holder is himself the auction-purchaser, the sale cannot stand 
if the decree be subsequently set aside. See also, Gnlam Asgar r. 
Lahimani, 5 B. L. R. 68- 13 W. R 273. 

Where property has been released from attachment under s. 2S0, L. 
P. Code, 1882 (Or. XXI, r. 60), and subsequently declared liable to 

attachment by a decree against which an appeal is pending, a sale of such 
property before the final result of the appeal is not illegal .^ — Fathula v 
Muniyappa, 6 M. 98. 

Where a revenue sole was set aside in suit brought by one of the 
defaulters and the decree setting aside the sale w’as not executed within 
six months as pro•v^ded by Section 34 of Act XI of 1859, held, in a suit 
brought by the auction-purcasher to recover possession of the share he 
had bought at the sale, that the purchaser must succeed, and he must 
be restored to his previous position. — Abdul Latif v. Yusuff, 21 C. 255. 

What Passes by Execution Sale — Rights of Purchasers. — Nothing 
passes to the auction -purchaser at a sale in execution of a decree, but the 
right, title, and interest of the judgment-debtor at the time of the sale — 
Akhe Rafft v Nand Kishore, 1 A. 236; Khub Chand v. Kalian Das, J A 
240; Barton v. Brijo Nath, 3 W. B 65; Earn Onoogroho v. Moniorun, 

6 W R 223; Kushaba Bin v. Pitantbar Dhari, 12 Bom, H, C, 15; 
Afahomed Bttksh v Afahomed Hussain, 3 Agra 171, BaliiK Das v. Nintai/f 
Chunder, 17 W. R 511 

The auction -purchaser of the right or interest which the vendor of 
the immoveable property has in the purchase-money, where it has been 
agreed that the same shall be paid on the execution of the coni'cyance, 
takes nothing by his purchase, such interest not being subject to attach- 
ment and sale under s. 266, C P Code. 1682 (s 60).— Aftmadwrfdtn v 
Mapis Raf, 8 A. 12. 

In execution of a decree obtained by a co- sharer landlord for arrears 
of rent under Act VII of 1869, B. C. against a Hindu daughter for arrears 
accruing after her father's death, an under-tenure was sold. Held, that 
only the limited interest which she took ns her father’s daughter and not 
an absolute interest in the estate passed by the sale,— ./jbaii Kiishnn \. 
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subsequent alienation, it must bo shown that tho attachment order was 
duly made and notified in the manner prescribed by law. — Dwarka Nath 
V. Ram Chandra, 18 \V. R. 130; and Rahoo Ckand v. Occium Singh, 0 
Agra 200; SiHirifc Lai v, /?ad/iaroma«, 39 I. C. 857; L/iasiaan Das v. Ahmed 
Jan, 3 0. L. J. 422; Dishamhhar v. Oirdhari, 23 O. C. 18: 7 O. L. J. 1. 

An attachment operates ns a valid prohibition against the alienation 
of the attached property only from tho date on which the necessary pro- 
clamation is made under Or. XXI, r. 54 (2) of tho C. P. Code; Sinnapan v. 
Arunachalam, 42 M. 814 (F, B.); 37 11, L, J. 375; Yuna Ramanaua v. 
Boya Peddabasappa, 42 M, 605: 80 M. L J. 284. 

Private alienation after an attachment which was not in accordance 
with the provisions of this section and in which there were irregularities, is 
not null and void. — Nur Ahmed v. AUaf AU, 2 A. 68. See Lalje v. 
Ganga Prasad, 20 I. C. 204. Sec, however, Ramasami v. Sn'niuaeo, 28 
M. L. J. 338. 

Where there was a material misdescription of the property in the order 
of attachment, held that such misdescription in the order of attachment 
protected the bona fide purchaser from having the private alienation set 
aside as void under s. 64. — Gumani v. Hardwar Pandey, 3 A. 698. Sec 
also Hargu Lai v. Muhammad Raea, 12 A. 119. 

An objection that an attachment was invalid because the formalities 
prescribed by the law have not been complied with, cannot be allowed to 
be taken for the first time in appeal. The onus of proving non-observance 
of the formalities lies on the person who wishes to invalidate the attach- 
ment. — Ram Krishna v. Surfannissa Begum, G C. 129, P. C 

Attachment When Effeotlve. — An order of attachment of property 
under the G. P. Code takes effect only from the date of its actual promul- 
gation under Or. XXI, r. 54 and not from the date of the Court's order; 
Simrtclc Lai v Pad It ora in an, 32 I. C. 276. 

Presumption of Abandonment of Attachment.— By the dismissal of 
an execution case for want of prosecution, the attachment does not neces- 
sarily fall through, nor raises a presumption of abandonment of ' attach- 
ment. — Goctndo Chandra v. Dwarka Nath, 33 C 666; 3 C L, J. 93-nofe. 

. See also Srinttasa Sasfrjal v. Sami Rau, 17 M. 180 

It does not follow because subsequent applications for attachment were 
made by a decree-holder that the original one is abandoned. — Dhiraj 
Mahatabchand v Surnomoyec, 12 B. L. B. 414-note; 15 W. R. 222, 

An attachment, which had, at one time, prohibited ahenatiou of tho . 
property, and on which the plaintiffs rehed as having rendered the mortgage 
invalid, was held under the circumstances to have been no longer in opera- 
tion at the time when the mortgage was executed — Mahomed Hossein v 
Kisitori Jlfolian, 22 C. 909 P. C. 

A re-attachment of property after decree does not imply an abandon- 
ment of attachment before decree. — Ram Krishna v Surfunnissa Begum, 

6 C. 120, P. C ; Kosuri v. Mandapaka, 26 I C. 81. 

When application is made for attachment of property which has been 
previously attached, >t lies upon the decree-holder or his assignee, to show 
that the first attachment is subsisting, failing which a Court may preaumQ 
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and intereBt of the pereons named as judgmeut>dcbtor passes; A/viiL 
Raja Koer v. Gunga Singh, 10 C, L. J. 201 : 13 G. W. N. 750; iee also 
Nand Kumar v. Ajodhaya, 14 C. L. J. 292: 16 C. W. N. 351. 

Rights of Purchasers Pendente Lite. — Whatever doubts may baye 
at one time been entertained as to whether a purchaser at an execution sale 
IS bound by the doctiine of hs ycndens {see 8 C. 690), they have been 
completely eet at rest by the repeated decisions of the Privy Council ■ 
since that case, aiiirmiug the proposition that he is bound; see, liadhit- 
madhub v. Monohur, 15 C. 756 P. C.; Faiyaz Hutain v. Mun$hi Prag 
Narain, 29 A. 339 P. C. ; 11 C. W. N. 561 : 5 C. L. J. 563; Maii Lai 
V. Preo Nath, 9 C. L. J. 96: 13 C. W. N. 226; Moharaj Bahadur v. 
Surendra Noram, 19 C. W. N. 152, where it has been held that the doc- 
trine of lit pendent rests on the principle that the law does not allow 
litigant parties to give to others pending the litigation rights over the 
property in dispute so as to prejudice the opposite party. See also 
Shivlal V. Shambhii, 29 B. 435, 7 Bom. L. It. 585- See Qobind v. Guru 
Churn, 15 C. 94, Deno Nath v Shama Bibee, 4 C. W. N. 740: 28 C. 
23; Kithori Mohun v. Afahomed Mujaffar, 18 C. 188; Moti Lai v. Kar- 
buddin, 25 C. 179 P C (p. 185); Shibjiram v. Tt'^oman, 22 B. 939; Sotnol 
V. Babaji, 28 B. 361; Jharoo v Haj Chunder, 12 C. 299; Shyama Chum 
V. Ananda Chandra, 3 C. W. N. 323; Sukhdeo Prasad v. Jamna, 23 A. 
60; Byramji v, Ghuni Lai, 27 B. 266; and Har Perthad v Dal Mordan, 
0 C. W. N. 728; in all these cases it has been held that a purchaser at 
execution sale is bound by a lit pendent, for it would be impossible that 
any action or suit could be brought to a successful termination if alienation 
pendente hie were permitted to prevail. 

A purchaser at a revenue sale is a voluntary purchaser and as such 
is affected by the doctrine of lit pendent and is not an assignee in invitun 
like the official assignee, who is not affected by the doctrine.^iCfldiV 
Mohideen v. Muthu Krishna, 26 M. 230, p. 236. 

The doctrine of Its pendens applies to a case where a person purchasea, 
at an auction held under section 13 and 54 of Act XI of 1859, a share ol 
an estate sold for its arrears of revenue, and at the time of such purchase 
a suit to enforce an existing mortgage on the property was pending.-^ 
Hara Sankar v. Shew Oohind, 26 C. 966: 4 C. W N. 317. See also 1® 
C. L. J. 540. 

Where a creditor obtains a decree against his debtor, and in execu- 
tion puts up for sale, and himself becomes the purchaser of certain pro- 
perty of his debtor, which is already under mortgage to another, an^ 
such other has previous to the decree and sale, commenced a suit on 
his mortgage bond (although such suit has not proceeded to a decree), 
such judgment-creditor, purchasing pendente lite, only obtains the right 
and interest of the mortgagee in such property, viz , the equity of redeiup* 
tion and does not acquire the property free from the incumbrance created 
by the debtor — Lala Kali Prasad v Balt Singh, 4 C. 789 : 3 0. L. H- 
896. 

In the case of a mortgage suit, the Us continues after the decree nlA 
and the doctrine of lit pendent is applicable to proceedings to realize the 
mortgage after the decree for sale. — Surjiram. v. Barhamdeo, 2 0. L. J- 
288. See also Bhowani Koer v. Mathura, 7 C. L. J. 1. See also 10 C. 
L. J. 690: 9 C. L. J* 485< , • 
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appIiiMtiuii for execution ouinc to thfe^decrce-holder’b default, it bhtill eitliei 
dibinibs the application or adjourn the proceedings to a futuie date for 
sufficient reason; upou tlic dismissal of such application, the attachment shall 
cease. . 

' The dismissal of an application for execution for want of further prose- 
cution does not necessarily put an end to the attachment . — Hangasami 
Cheiti V. >Peiia .Sami Mxtdali, 7 M. 68. Sec also Qobimh Cbtimira v. 
Dwarka Nath, 83 C. 060: 8 C. L. J 03*n, : Syed Mxihaxninad Amirul 
Hanan Mxinsammat TroAir fiifn', ,(1918) Pat. 053. 

Applications to dotcrmine mesne-profits aie applications foi execution 
and the striking off of siicli cases does not prevent tlie decree-holder from 
making a furthei application. There is no distinction between striking off 
and dismissing an application for default . — Upendra Chandra v. Sakhi 
Chand, 7 G. L. J. 801. 

Where an attachment ceases to exist consequent on the dismissal of 
an execution application for default, a mortgage which w.is made pending 
such attachment cannot be impeached by the attaching creditor when he 
attaches the property on a fresh execution application; Bhagwanlal v. 
f?a/ciidra, 4 Pat. L T. 409. 

Effect of Attachment Before Judgment. — Tlie effect of attachment 
of a property under the Civil Procedure Code, whether made before or after 
decree is the same, provided that in the former case a decree is made for 
the plaintiff at whose instance the attnclimeut takes place Anj private 
alienation of a property attached before judgment is void as against all 
claims enforceable under the attachment. — Ganu Singh v Jangi Lai, ilO 
C. 531. The fact that the property was not actually attached until after 
the passing of the decree, does not make any difference, Venkata Snbbtah v 
Venfrafe Seahaiya, 42 M. 1 : 48 I C. 232 See, houever. Bansiiam v. 
Kattxjayani, 38 C 448 15 C W N 795, w’here it has been lield that an 
attachment before judgment does not foi all purposes stand on the same 
tooting us an attachment m execution proceedings; see also, Sub»o Mangesh 
V. Mahadevi, 38 B. 105 and Bisheshwar Das v. Anibtka, 37 A. 575 

When the attachment before judgment is tdtra vires and has been 
passed without complying wdth the formalities prescribed by Or. XXXVIll, 
r, 5, C. P. Code, the alienation is not void; Bansilal v. Sttaram, A. I, R. 
1922 Xag 238- 68 I. C. 188. 

See notes and cases noted under Or. XXXVIll, r 5 

Effect of Vesting Order on Attachment. — Where nesting order has 
been made after attachment and before decree, the title of the Olficinl As- 
signee takes effect and prevents the attaching creditor from obtaining satis- 
faction of his decree: Sadayappa v. /*oimamo, 8 M 554; see also Shtb Kristo 
V. Miller, lU C 150; Turner v. Pcstoni, 20 B. 403, Peacock v Madan Gopal, 
29 C. 428, F B. 6 C. W. X 577 {28 C, 419: 5 C W. X 761 overruled); 
Krishnaatcamy v official Assignee, 20 M 073; Jitmand v. i?flwiaKffnd, 29 

B. 405; Srishand v. 3/iiran Lai, 34 A 028; Itaghunath v. Sundardas, 41 I. 

C. 251 ' 42 C. 72; .l/ii/uimmad Sharif \ Hadha Mohan, 41 A. 274 ; 57 I. C 
760. 
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priaciples laid down lu Kanizah Sukhtna v, Monohur Dat, 12 G. 20i, 
Subha Bibi v, Hara Lul, 21 C. 5J9 and Uncuvenanted Service Bank v, 
Abdul Bari, 18 A. 461. In tliese tjascs it has been held that s. 317, 0 
P. Code, 1822 (s. 63) conteiuphites u euho betM*eeu the certified purchaser 
and the beneficial ouner and not a suit by a creditor of such person in 
which the creditor seeks to establish that the purclia&o was in reality made 
by his debtor and that the certified purchaser is only a benamidar of the 
debtor- There cannot bo any doubt that if a creditor of a real owner of 
n property brings u suit for a declaration that it belongs to his debtor and 
not to the certified bejiarni purchaser, it would not be precluded by thi* 
Bootion The section is intended to prevent and not to promote fraud. 

Object and Scope of the Section.- — Tlie object of this section is to 
check benami purchases at execution sales and not to declare henttwt 
transactions illegal or void. It wa^ t‘nacted against what are known as 
benami purchases at execution sales, that is, purchases made secretly by 
one peison for another, flic ostensible purchaser having uo interest in the 
purchase wishing foi some leason that bis iiaitic should not appear. 
The section is intended to meet only this kind of transaction and to put 
an end to them by rendering impossible a suit by a real purcliaser against 
tho ostensible purchaser This section applies only w'hen a suit is brought 
by a person claiming to be the real and beneficial purchaser as plaintiff 
against the certified purchaser or his representative as defendant on the 
allegation that the auction-purchase was in fact made on his behalf. It 
does not bur a suit brought bj a eeitifiod purchaser m his repiescntativc 
as plaintiff, for a declaration that the auction-purchase was made on his 
behalf and not on behalf of anybody else and that he is tho real and 
beneficial ow*ner of the property purchased. Thus, this section contem- 
plates a suit between the beneficial owner as plaintiff, against the certified 
purchaser or his representative as defendant Nor does it debar a person 
in possession of property purchased at execution sale, ivhen sued by the 
certified purchaser from setting up as a defence to the suit that the certi- 
fied purchaser is only a benamidar on his behalf. The section does not bar 
a suit by a third party as plaintiff against the certified purchaser as 
defendant for a declaration that the ostensible purchaser of the property 
was merely benamidar for the judgment-debtoi , who was the real ow'ner 
and for wdiose debt the property is liable to be sold to satisfy his debt 

It should howexer be noted here, that the section lias application onh 
to real transactions It contemplates a real sale, in execution of a real 
decree in a real suit It does not apply to a case of a fictitious sale, held 
m cxecutum of a fictitious decree obtained in a fictitious suit; see Ahhil 
Prodhan \ Monmothanaih, 18 C L J. 016- 18 C W N 1313. This 
section 18 intended to prevent its being set up in Court that a purcliase at 
auction sale was firiifliai for the plaintiff except in the three classes of 
cases mentioned in sub-section 2. Each of the thieo cases nffeis to a ca«c 
where the plaintiff has not been a party to any fraud but wishes to get 
rid of the effect by an .admitted fraud* against himself by the certified 
purchaser w’lth ni without the cognisance of tlie real owner or purchaser 
.as the case ina\ be, Sou'cnr Kinnadecn v Noor ^fnh^}nad M L J- 
r,r,l 17 M L T l.'iR . 

R. 66 can only apply wliere the plaintiff’s claim is based on an auc- 
tion piirrhiiee hut not where it is dependent and prior to the sale; Bam 
Khelaiean v. At^ar All, .30 T. C. 
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Title of Purchaser, When Accrues. — ^Tlic title of an nuction*purchaser 
at a sale held in execution of a decree docs not become absolute if the 
decree under which the sale took place is reversed at any time before a 
certifientd of sale is granted to the purchaser. — Ham Sukh v. Rain Sahat, 
29 A. 591; 4 A. L. J. 486: A. W. N. (1907) 198. 

The title to the property sold vests in the purchaser at a Court-aale 
on the date on which the sale is confirmed — 12amaiomi v. Annudon’o, 25 
M. 454. 

His title becomes complete upon payment of the purchaBe*inoney and 
confirmation of salc.—Noi^or Timapa v. Bhatkar Parmaya, 10 B. 444. 
See also Mueaffar Hvsain v Ali Husain, 5 A 297. 

Title does not pass to the purchaser until the sale is confirmed and 
until confirmation, it is open to the judgment-debtor to transfer his 
interest, so as to entitle the transferee to apply under Or. XXI, r. 89. — 
Appaya Ghetii v. Kanhali, 30 M. 214: 17 M. L. J. 127; Sirajuddin v. 
MumtaMunnissa, 2 I. C. 81. 

An auction.purchaser has a good equitable or inchoate title to the 
property sold and when the sale certificate is actually granted, it makes 
the title absolute, and makes that title relate back to the date of the 
sale. — Adhur Chunder v. Aghore Nath, 2 C. W. N. 589. 

In a suit instituted by the landlord against the auction-purchaser for 
arrears of rent, held that the auction-purchaser was liable for the whole 
instalment of rent accrued due after his purchase, but before the confirma- 
tion of sale, notwithstanding that his title was not perfected till the latter 
date. — Satyendra Nath v. Nil Kantha, 21 C. 383. 

Where a purchase is made at a sale in execution of decree, it is com- 
plete for purpose of limitation at the date of the purchase and not at the 
date of its confirmation. — Ahmed KutU v Baman Nambudie, 25 M, 99. 

On application for possession by auction-purchaser, held that the right 
to apply for possession contemplated, accrued on the date the certificate 
of sale was issued, and not on that date on which the sale was confinned, 
and that the period of limitation against the purchaser counted from the 
former date.' — Basapa v. Marya, 3 B. 433. 

An auction purchaser’s title cannot be defeated by any transfer made 
by the judgment-debtor between the date of the sale and the date of its 
confirmation; iZamsaran v. Khakran, 15 C W. N. 312 

Liability of Auction-purchaser for Rent and Revenue. — Under a. 65 
of the G. P. Code, the property purchased vests in the auction-purchaser 
from the date of the sale; and therefore, he is liable for arrears of rent 
in respect of the tenure which become due between the date of the sale 
• and its confirmation; Bejoy Chand v Shashi Bhutan, 18 C W N. 136. 
See also Haaan Ah" v Minjan, 38 A 45 , 7 A. L J. 893 * Shtam Lai v. 
Nathc Lai, 33 A 63; Bhatcant Kumar v Mathura Prasad, 16 C. L, J. 
606. P. C 16 C. W. N 985 ■ 23 M. L J, 311 : 14 Bom L R. 1046, Sec 
however. 2 C 141; 15 C. 546; 7 C L J. 1; 24 A. 475; 33 A. 63, uhich 
were decided under the old Act and are no longer the law 

Title of Purchasers Generally. — In a sale of immoveable properl v in 
execution of a decree, there is no implied warranty by the execution * '* 
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Where a purchaser at a sale in execution was named in the sale certi- 
ficate as “ mother and guardian of her infant eon,” the title to the property 
was held to be vested in the minor absolutely. — Hemanginee v. Jogendro, 
12 W. R. 236. 

Certified Purchaser Includes his Representatives. — Under the old 
Code it was held that the statutory protection afforded to a certified pur- 
chaser does not extend to a person claiming through or under him (sec 26 
C. 950: 3 C W. N. 657; 21 A. 196; 10 B. L. R. 169 P. C.; 18 W. R. 167; 
14 M. I. A. 496; 2!C. W. N. 433; 21 M. 7; 5 C. W. N. 341; 3 C. W. N. 657). 
But by the addition of the words ” any person claiming a title under a pur- 
chase certified by the Court,” in the present section, it now extends to a 
person claiming through or under him. This alteration has been made in 
accordance with the case of Hari Govind v. Ram Chandra, 31 B. 61 ; 8 B. 
L. R. 873, in which (following 8 M. 511) it was held that the word ** certi- 
fied purchaser ” includes the person standing in the shoes of the Court pur- 
chaser, see also, Manji Kanmbhai v. Hoorbai, 35 B. 342 (347): 12 Bom. U- 
R. 1044, Gaya Prasad v Lareti Kuar, 12 A. L. J. 1145: 25 I. C. 821; 
Laxman v. Govind, 16 N. L. R. 87; Ashfaq Husani v. Syed Nazi Husain, 
22 0 C 222; Assnd Alt v. Bujrus, 29 I. C. 716. The present section is 
a legislative recognition of the correctness of the above Bombay case. 
The above alteration in the present section has rendered the cases decided 
under the old Code, above referred to obsolete and inoperative in so far 
as they decided contrary with regard to the meaning of the words ” claim- 
ing title under a purchase,” in sub-section (1). 

S. 66 is applicable to the cases of persons claiming title under certified 
purchasers and not the real ones; Easin v. Ebejennessa Bibi, 24 C. W. N. 
659. 

The essential difference in the drafting of s. 66 of the present Code as 
compared with the wording of s. 317 of the Code of 1882 shows that the 
legislature did not approve of the narrow construction given to s. 317 by 
decisions of which 21 A. 193 is an example. S. 66 intended to make it 
clear that the legislatuie, disappioving of benami transactions meant to 
prevent actions against certified purchasers and their transferees; Abdul 
Jalil V. ObeduUah, 43 A. 416. 

Plaintiff, owner of ceitain pioperty, purchased it m the imnie of defen- 
dant No 1 in execution of n decree against himself obtained by defendant 
No. 3. Defendant No. 1 sold the property to defendant No. 2. The plaintiff 
brought a suit for declaration of title and confirmation. Held that it was 
open to defendant No 2, transferree from the certified purchaser, to plead 
in defence the bar created by this section; Ntsakar Das v. JSairaoi, 19 C. D. 
J. 330 (26 C. 920, 3 C. W. N. 657, 21 M. 7, 21 A. 196 followed: 31 B. 61 
dissented from; 33 C. 967 referred to). 

S. 66 Not Retrospective — ^Tltle of Purchaser under Old Code -Not 
Affected by New Code. — S. CD does not apply to an execution purchaser 
whose title was perfected when s. 317 C. P. Code (1882) was in force. In 
a suit where the sale took place and was confirmed before Ist January 1909 
but the sale certificate was issued Inter, held that the provisions of s. 3l7 
and not of s. 60 applied; Promotha Nath v. Mohini Mohan, 24 C. W. N. 
1011; Promode Kumar v, Madan Mohan, 27 C W. N. 305. 

Effect of Waiver by Certified Purchaser of his RIghJ, to Possession.— 
S. 60 apples to suits for declarations also and even where defendant has 
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A sale in execution nt flic instance of an assignee of rent-decree 
when the londlord’s interest in the property itself was not transferred to 
the assignee, passed no title to the auction-purchaser under cK (It),' b. 148 
of the B. T. Act; A purchaser of the same property in execution Of a 
mortgage-decree obtained after the first sale, acquired' a good title ns 
against the first purchaser.— Guru Charan v. Kartick Naih, 10 C. W.'N.’ 
44 (1 C. W. N. 694; 20 C. 170 referred <o). - , , . 

Rights of Purchasers under Mortgage Decree. — ^There are substantial 
differences betucen a sale m execution of a money-decree and a sale under- 
a mortgage-decree. In the foimer case, the Court proposes to sell what- 
ever interest in the property would, under any circumstances, be available 
to the creditors at the flate of the attachment; m the latter case, whatever 
interest the mortgagor was, under any circumstances, competent to create 
and did create at the time of the mortgage . — Ponnappa Pillai v. Pappu 
Vayyangar, 4 M. 1. 

At a sale in execution of a mortgage -decree, the intention of the Court 
is ‘to pass to the purchaser the right, title and interest, both of the mort- 
gacor and the mortgagee, as it stood when he made the mortgage, and* 
not merely as it stood at the time of Court-sale . — Abdulla Saiba v. Abdulla, 

5 B 8 See also Shringapurc v, Pethe, 2 B. 602, 

Certain immoveable property w'as sold on the same day in the execu- 
tion of two decrees, one of which enforced a charge upon such property 
created in 1864, and the other a charge of 1867. Held that the purchaser 
of such property at the sale m execution of the decree w’hich enforced, the 
earlier charge, was entitled to the possession of the property in preference 
to the purclinser of it nt the sale in execution of the decree w’hich enforced 
the later charge . — Janlci Das v. Badri Naf/i, 2 A, 698 (25 W R 254 
distinguished) 

Sale under a mortgage made for the purpose of paying Government 
’■evenue — ^Prior sale for the express purpose of paying the debts of the 
judgment-debtor. Held that the purchaser under the mortgage which was 
made for the purpose of paying the Government revenue was to be pre- 
ferred to that of the purchaser under the prior sale — ffagsimunniMn v. 
Nihatan, 8 C. 79, P. C. : 9 C. L R 173; 10 C L R 113 (4 C 897 
followed) 

A purchaser under a sham mortgage-decree is not to be preferred to 
a subsequent bona fide purchaser for value under a money-decree . — Gopi 
iroSHdco V Mnrkandc, 3 B. 30 

A purchaser under a registered sale-deed is entitled to priority over a 
purchaser in execution of a subsequent decree obtained by a prior mort- 
gagee under an unregistered deed — Ishan Chandra v Gonesh Chandra, 28 
C. 193 (7 A 888 dissented from) 

A creditor, having one money-decree and another mortgage-decree 
against the same debtor, caused the debtor’s property to be sold in execu- 
tion of the mnnev-dccrce and a third person became a purchaser Subse- 
quentlv in execution of the mortgage-decree, the property w’as advertised for 
sale, but, on the auction-purchaser objecting, the judgment-creditor 
broucht a 'luit to enforce his lien on the property. Held, that the purchaser 
under the money-decree will have preference unless his purchase was with 
the notice of the lien . — Nursing Narain v. Roghoobur Singh, 10 C. 609. 
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the defendauts had, at his request, purchased the said property in 
fchoir own names and obtained a sale-certificate. He further alleged that 
the purchase-money had been paid by him, and that he had all along 
remained in possession of the property, and he asked for n declaration that 
be was the real purclinsef and in proprietary possession of the property 
in suit. Held, that the suit was barred b} s, HIT, C. P, Code, J882 (s 
66). — Bishan Dial \. (jhahitiddin, 2‘i A. 176. Approved and followed in 
Hanvtnan Pershad v Jadunadan, 48 C. 20; 20 C. W. N. 147. But see 
Ohaziuddin v. Bishav Dial, 27, A. 448. 2 A. L. J. Ill: A. W. N. (1005) 
39. 


Benami Purchases. — For a suit to be barred by s. 66 of the C. !*• 
Code, the plaintiff must be one ivJio claims to be a beneficial owner or 
his representative and the defendant must be the certified puichaser or 
some one claiming through him — ^The section has to be construed strictly 
and not extended beyond its express terms; Abdul Hamid v. ^follav^cd 
Sharif, 2 Lah. L J 353. 

A suit against a benamidar purchaser at a Court auction sale is not 
maintainable by the real owner under s 66, C. P C. (1008) but such suit 
w'as not barred under s. 317, C. P C. (1882). A cause of action against 
the benamidar which arose under the old Code 1882 is not affected by the 
new; Promotho v Snurav Dasi, 23 C W N 604. 

This Section does Not Debar a Beneficial Owner as Defendant from 
Pleading that the Certified Purchaser is his Benamidar. — ^This section 
does not debar a person in possession of property purchased at auction 
sale held in execution of a decree, when sued for the rents and profits 
of such property by the certified purchaser, from setting up as a defence 
to the suit that the certified purchaser was only a benamidar on his 
behalf. — Ohaziuddin v Bishan Dial, 26 A. 443: 2 A D. J. Ill: A. W. 
N (1905) 39 (23 A 175 discussed) See also, Jan Muhammad v. Ilahi 
Bahsh, 1 A. 290; Zoolfcehar Alt v. ii/nlionicd Tukec, 9 W. K. 438; Hiralal 
V. Mt. ' Gopiha, 11 N. L. R. 130. 

Wht'ie the certified purcliaser is a plaintiff, the real owner, il in 
possession, and if that possession has been honestly obtained may show 
in defence that the holder of the certificate is a mere trustee. — Lokhce 
Narain v Kaly Paddo, 23 W. E. 358, P. C. : L. K. 2 1. A. 164. 

Suit by Beneficial Owner in Possession for Declaration of Title. — 
There is a conflict of authorities on the question, whether a suit by a 
beneficial oWTier in possession, for a declaration of his right to the pio- 
perty against the certified pm chaser, is barred under tins section. The 
Calcutta High Court held (under s 317 of the old Code) that such n 
suit was not barred; Sasfi Charan v Annopitrna, 23 C. 099. The Allaha- 
bad Higli Court, on the other hand, held that it was barred; Bishan 
Dial V. Ghazi-ud-dm, 23 A. 175. Tiio coircctucss of the decision in Sasfi 
Charayi v. Annapurna, 23 C. 609, was Iiow'cver doubted by the Calcutta 
High Court in Hantiman v Jadu, but the principle of that decision was 
later followed hy the Siiine Conit in Muhammad Muhammad, 21 C. V*- 
N 51 . 54 I. C 127 It if> settled law', liowcvor, that where the beiio- 
fieial ownei hns been in possession foi 12 years oi nioie, a auif will !»• id 
his instance againBt the benamidar for declaration of hit title to the pm 
Pertj, ifaronniddm ^v Niamut, 10 0. 199, 
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the mortgagees to purchase for themselves, putting 'them in the same 
position as any independent purchaser . — Mohabir Pershad v. Macnaghten, 
16 C. 632, P. C. See also, Kmhnasami Ayyar v. Janakiammal, 18 M. 153; 
Bhaghui Lai v. Uarku Roy, 21 C. 789; and Muhammad Huten v. Dharam 
Singh, 18 A. 31. 

A purchaser, subject to a mortgage, has a right to redeem, although 
his sale-certificate was not issued until after the institution of his redemp- 
tion suit. If a party who title is to some extent imperfect, seeks to 
redeem, and is able to prove a perfect title, at the hearing of his cause he 
should have a decree for redemption. — Kriehnaji v. Oanesh Bapuji, 6 B. 
189 (4 B. 155, and 12 B. H. C. 247 eipfomcd and diatinguithed). 

Rights of Purohasers at Sales In Execution of Decrees Against 
Representatives, — A suit was brought against A's widow upon a bond 
given by A. In execution of the decree obtained against the widow’, A’s 
property w'as sold. The sale notification in one place said that the 
property to be sold w’as the property of the wddow, and in another, the 
rights and interests of the debtor. Held that the property intended to be 
sold, and sold, was the rights and interests not of the widow’ personally 
but of the widow as A's representative. — Bukah Alt v. Eaaan Chunder, 
W. R. (F. B.) 119: Marsh 614; Court of Warda v. Coomar Eamaput, 10 

B. L. R. 29, P. C. ; 17 W R. 459, P. C ; Satiah Chunder v. mcornul, 11 

C. 45; Ackut v. Manjunath, 21 B. 539; Naxtr Mahomed v Girish Chunder, 
2 C. W. N. 251; Norendra Nath v. Bhupendra Narain, 23 C. 374; Devji 
V, Samhhu, 24 B 135. 

Where the decree in form is a personal decree against a widow, and 
the sale certificate purports to pass only the nght, title, and interest of 
such w’idow', the purchaser only takes the widow's interest, and not the 
absolute estate. — Baijun Doobey v. Brij Bhookun Lall, 1 C 133, P, C.; 
24 W R 306. — Sec also, Radha Mokun v Soshi Bhoosun, 3 C. L. R. 
530; Alukmonee Dabee v JBnnec Madhab, 4 C. 677; 3 C L. R 473, Jotindra 
Mohun V Jugul Kishore, 7 C. 357; 9 C. L. R 57 (affirmed by 
the P C in 10 C 985, P C.) See also, Baroda Kanta v Jotmdro 
Narain, 22 C. 974; Narana Afaiytt v. Vasteva Karanta, 17 M. 208; Kriato 
Gobind V. Hem Chunder, 16 C. 511; Brajanath v. Joggeawar, 9 C. Ij. 
J. 346. 

By sale in execution of a decree against some of the heirs of deceased 
judgment-debtor, the interests of the other heirs of the deceased, not 
party to the decree or execution proceedings, are not affected — Hendry v. 
Mutty Lall, 2 C 395; Aaaamathuneasa v. Lutchmeepui, 4 C. 142: 2 C. 

L. E 223; Silanath v Luchmeeput, 11 C. L. R 268 See, how’ever, 
Kurahet Btbt v Keao Vinayek, 12 B 101; and Kunhammad v Kutti, 12 

M. 90 

Purchaser at a sale in execution of a decree directing sale of the whole 
right, title, and interest of grandfather — Assignment by grandsons of the 
same property subsequently to such sale Held, that the language of the 
decree show’ed that the intention was to make the land itself liable for the 
debt, and not merely the grandfather's interest, and therefore the purchaser 
purchased the entire interest in the land. — Sakaram v. Sitaram, 11 B. 
42; fCunhalt Bean v, Kiahana, 11 M. 64; and Onanammol v Muthuaami 
13 M. 47. 
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Bikram Ahir v. Lain Bajpati Lai (1921) Pnt. 21. (24 C. W. N. 51; 23 

A. 175 referred io). 

By an agreement in wTiting the defendant promised to convey to 
the plaintiff certain land, which he stated that he had bid for at an 
execution sale on account of plaintiff, and for which deposit had been 
made by him on plaintiff’s account, and that plaintiff had himself paid 
the balance In a suit by the plaintiff to recover the land, he is not 
precluded by s. 92 of the Evidence Act from proving that the defendant’s 
purchase was not benami but was made on his own account, under 
circumstances, which would entitle the plaintiff to sue for the specidc 
performance of a contract to convey; Kumara v. Sriniva$a, 11 M. 213. 

A’s property was sold under a decree to B, a bona fide purchaser, 
who offered to A to re-convey to him on being repaid the purchase- money. 
Held that if A accepted the proposal, s. 317 of Act XIV of 1882 (s. 66) 
did not preclude a contract from arising — Mot Jothi v. MitJiamtnad 
Ibrahim. 10 B. 844 

*' Fraudulently or without the consent of the real purchaser." — 
This section is no bar to a suit for declaration that the name of the 
certified purchaser was inserted in the sale certificate fraudulently and 
without the consent of the real purchaser.— 1?08 mi oh v Taffuezul Ho$ein, 
4 B. Ii. E. Ap. 32. See also Kostutnba v. Taffuzzul Hoaein, IS W. K 
85; Sheeianath v Af'odhti& Harain. 1 W. R, 329. 

Benami purchase by one of the decree-holders. — Suit by other decree- 
holder against the purchaser is barred; Salle v Afohun Lai, 29 I C 44*7 

" Interfere^ with the right of a third person." — The words "or 
interfere with the right of a third peraon, etc./’ in the last part of sub- 
section (2) have been inserted to set at rest certain conflicting rulings 
under the old Code. In certain class of cases it was held that this sectim 
contemplates, a suit between the beneficial owner and certified purchaser 
but does not debar a third party from asserting that the certified pur- 
chaser is not the beneficial owner. See Vneonevanted Service Bank v. 
Abdul Bari, 18 C, 461; Subka Bibi v. Hara Lai, 21 C. 519: Puran Mai 
V. Alt Khan, 1 A. 235. Nor does the section bar a suit by an execution- 
creditor for a declaration that the property attached in his decree and 
released under Or. XXI r. 60, belongs to hie judgment-debtor and not to 
the certified purchaser .who was merely a benamidar, for the debfor.^ — 
Kanizak Suhina v Monohur Daaa, 12 C. 204. Followed in 21 C. 519, 
referred to in 17 M. 282 A person, not claiming under either of the 
parties to the fcenami purchase, is entitled in the suit to show the true 
nature of the transaction, and is not barred by s 66; on the other hand 
it has been held in another class of cases, (see KoUantavida Manx Koth 
V. Tiruvalil, 20 M 362; Bam Kurup v Sridevi, 16 M. 290; The Delhi 
and London Bank v. Pratab Bhaskhar, 21 A. 29; Kishan Lai v. Garur- 
ttdhatoaia Prasad, 21 A. 238, and Bam Narain v Mohanian, 20 A. 82, 
F. B.; Sarjee v. Bindeaht, 33 A. 382), that even suits brought by third 
persons ns plaintiffs were also barred by this section The latter part of 
sub-section (2) gives effect to the former class of cases, nnd overrides the 
latter class of cases jn which a contrary view was taken. 

Where a Hindu widow purchased property at execution sale in the 
name of a person and treated the property as part of her husband’s 
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Where the father of a joint Mitakehara family mortgaged the whole 
joint family property, and in execution of the mortgage decree obtained 
upon the mortgage, the right, title and interest of the judgment-debtor 
was sold — held, that tlio mortgagor must ho taken to have mortgaged the 
entire interest of the fnmilj, and tlmt the vhole interest had passed under 
the execution sale to the pmehaser — Studd v. Brij Nundun, 0 C. L. 
R. S50. 

Where a decree lias been made against the father and manager of a 
joint Hindu family in reference to a transaction by which he has professed 
to charge or sell the joint ancestr.sl property, and a sale has taken place 
in execution of such decree, of the joint anrestral property, without any 
limitation ns to the right and interest sold, the nglits and interests of nil 
the co-parceners are to be assumed to have passed to the purchaser, unless 
and until it is established that the debt was inciiiTed for immoral purposes 
— Bata ^fal v. Maharaj StngJi, 8 A, 205 Sec also Minahshi Nagudu v. 
Immudi Kanaka, 12 M. 142, P. C. ; Appaji Bapnji v. Kethore Shamrav, 
15 B. 13; Sakharam v. Debp, 23 B. 372; Buldeo Sonar v, Ufabarak Alt, 
6 C. W. N. 870; and Daji Himai v. Dhiraj Ham, 12 B. 18. See. however, 
Preman Date y. Bhattu Mahion, 24 C. 672 

By a sale in execution of a decree against the managing member of a 
joint-family business, the whole interest of the family in the joint-family 
property passes, although the other members are not parties to the decree 
— Shea Persltnd v. Saheb Lai. 20 C 4.53 See also, Bhrna v. Chindhtt, 21 

B. 016; Dehi Singh v .7fa J?o»i. 25 A 214 and hal Singh v, Pulandar, 
28 A 182. 

By the sale of an ancestral property in execution of a mere money- 
decree against the father for his separate debt, only the right, title, and 
interest of the father passes to the purchaser, and nothing more, and this 
holds good whether the purchaser is a stianger or the decree-holder himself 
— Bftifra/i Ham Chandra v. Yethtcantrav, 8 B 480 (6 B. 102 folIou*ed) 
Sec. also, yfarvtt Sakharain v Bahaii. 15 B 87 flO 0 620, P C and 14 

C. 572 followed 

The question was whether the w'hole estate, belonging to a joint Mitak- 
shara family including the shares of sons, or the share of their father alone, 
passed to the purchaser at a sale in execution of a decree against the 
father alone, upon a mortgage bv him of his right Held that, as the mort- 
gage and decree, ns well ns the sale-certificate, expressed only the father’s 
right, the pnma-facie conclusion was ‘that the purchaser took only the 
father's share — v Gopal Sigh 14 C. 572, P C See also 
Ram Sahai v Kewnl Sinah, 9 672; and Biuinammaf v Miithusami, 13 

M 47 

A sale or mortgage of joint famih propertv hv n father is binding m 
the son's slinre onlv wlien there is an antecedent debt — ■Venkafnraninnntta 
V. T’cnicatnramnnn 29 V 200 F B 

The purchaser in execution of a decree agamst a father, gmeriied 
by Rfitakshara Law*, takes onlv the interest of the f.ithor and is entitled 
to have it necerlamed and allotted to him on partition — CoUrrtnr <»f 
.^fon 3 r^vr -i Hiirdai Knrain. 5 C 425- .5 C L R 112 

The holder of an impartible estate has an absolute interest in it and 
the purchaser in execution of a decree against him takes the absolute and 


C. P. C-2I 
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Certified Purchasers under the Public Demands Recovery Act.— Br 
virtue of sub-section (2) of s. 10 of Public Denumcls Recovery Act of 1895, 
as amended by Act I of 1897, the provisions of this section apply to tha 
case of ft certified nurchnser in execution of a certificate issued under the 
Act; Banga Chandra v. Tara Kinhar, 16 C. W. N. 978* (I. 'C. L. J. 550, 
dissented from). 

Benaml Purchase or Transfer to defraud Creditors — Fraud not carries 
Into effect or when wholly or partially carried Into effect — Suit by Real 
Owner against Benamidar or his successor. — Where property hns been c.v. 
veyed hriunut with the object of placing it beyond the reach of creditors, 
and the fraudulent pui-pose has been wholly or partially earned into 
effect, the lenl owner is precluded from maintaining an action for the re- 
covery of the property. A distinction exists between such a case and a 
case where the fraud was only attempted, hut was not actually carried 
into effect. — Gobardhan Singh \. Rttu Boy, 23 C. 902. (21 W. U. 422, 

folloiied). Followed in Banha Behary v. Raj Kumar, 27 C. 231, where it 
has been held that a suit does not lie for a declaration that a conveyance 
executed by the plaintiff is a benami and fictitious transaction, where the 
alleged transaction has been used to accomplish the fraudulent purpose for 
which it was intended {18 jM. 378 and 11 B, 703, approved; and 1 A. 
403, dissented from). See also Govinda Kuar v. Lala Kishun Pershad, 28 
C. 370; (23 C. 392, and .392-ijotf; 27 C. 231 referred to). The same 
principle has also been laid dow'ii by the Bombay High Court in Honapa 

V. Naisapa, 23 B. 40G, (following 20 320, and 23 C. 962; and dissenting 

from 1 A. 403). See Kama Rozv v. Nukamma, 81 M. 485, But it should 
be remembered that a distinction exists between those cases in which the 
fraud is only attempted, and those in w’hich it has actually been 
carried into effect. Sec Sham LaU v Amaremlro Nath, 23 C 400 
(pp. 474-476), where is hns been held that it is always open to a party to 
show that a document simply executed, but not carried moto effect, is a 
benami and colourable document, and to recover possession of the property 
against the party claiming under such document; (18 W, R. 485: 20 W. 
R. 112, 21 W. R. 422, 24 W. R. 391 and 9 C. L. R. 64, referred to; 13 

W. R. 87, not followed; 18 M. .378 and 11 B 703, distinguished). Where 

the intended fraud hns not been caiTicd into effect, a beneficial owner is 
entitled to sue for a decimation that the deed of transfer executed by 
him is benami and he is entitled to recover. — Jadtt Nath v. Ram Lai, 83 
C. 067 10 C. W N 650 4 C L J. 22; (20 M. 320 and 11 B. 70S 
dissented from, all the authorities rci'icived). Refcned to in Nisnkar v 
Baira^t, 19 I C 909 in Rajah' Ah w Hcdayet AU, 22 C L. J. 197: 19 
C. W N. 1151. In Pether Permal Chetitf v Mnniandif Servai, 3.5 C, 551. 
P. C. - 12 C. W. N. 502 7 C L .T. 528. it has been held by the Prirj 

Council that w’hcrc a benami deed of transfer of land was executed mth the 
object of defiauding creditors, hut the object failed, the real ow’iier was 
entitled to recover the land from the benamidar without being required to 
set aside the deed The deed being inoperative, it was unnecessary for the 
jdaintiff to have it set aside as a preliminary to liis obtaining possession of 
the property. See also, Jagapaihiraju v. Bapiraju, 8 !M. L. T 154; Alhil 
V. yionmoiha, 18 C. L. J. 616: 18 C. W. N. 1313: ^faha1nmttd Faraugh 
V Qnhul Chand,: 3 P R. 1906: 109 P. L. R. 1906 and ^funhami v. 
Subbaraynr, 31 M. 97. But in a suit for recovery of possession of immoye- 
.ible property, a defendant Is not debarred from pleading that a transaction 
IS benami by reason of his liaving previously successfully sot up the benami 
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"Where a person purchased bona fide and for value, property exposed 
for sale under an execution issued by a Court of competent jurisdiction, 
upon a valid judgment, the sale is a good one, and cannot be set aside. 
If the Court has jurisdiction, a purchaser is no more bound to enquire 
into the correctness of an order for execution, than he is as to the correct* 
ness of the judgment upon which the execution issues. — Rewa Mahton 
V. Ram Kithen, 14 C. 18, P. C., followed in Kaunsilla v. Chandar Sen, 
22 A. 377; Mathura Mohvn v Akhoy Kumar, 15 C. 557. 

A mortgagor is not entitled to redeem the property which was pur- 
chased by a third party at a sale in execution of an ex parte mortgage- 
decree, and afBrmed whilst the ex parte decree was still in force though 
the said decree was set aside and subsequcntlj' re-affirmed after trial. — 
iVi/L'hoda Da$si v. Oopal Oharidra, 20 C, 734 (14 C 18 P. C., and 10 A, 
168, P. C., referred to). 

S, having obtained a decree against M and another, brought to sale 
and purchased his property pending appeal. The decree having been 
reversed, held that Kf was entitled to restoration of his property and not 
merely to the proceeds of sale.—Sadaiiroyyar v. Mutiu Sabapaihi, 5 M. 
106. See also Loft Kooer, v. 5obadra Kooer, 8 C. 720 : 2 0. L. R. 75; 
and Nagindae Devchand v. Natha Pitambar, 10 Bom. H. C. 297. 

On an examination of all these cases, two propositions are clear and 
incontestable, namely, (1) that the purchase made by the decree-holders 
themselves must be treated as nullity and void, and (2) that the purchase 
made by persons, who are not parties to the suit must be treated as 
unaffected The protection is afforded to the purchaser only when he is 
an absolute stranger to the proceedings and not to the purchaser who 
is a party to the proceedings. The reason of the rule is that the stranger 
who purchases cannot be expected to go behind the judgment, to enquire 
into the irregularities in the suit, and that it is sufficient for him to Imow 
that the Court bad jurisdiction and exercised it The reason of the rule 
obviously disappears where the purchaser is himself a party to the suit 
and has notice, or at least opportunity of knowledge of all the proceedingt 
therein 

Title of Porohasers In Execution of Satisfied Decree. — It cannot be 
affirmed as an inflexible rule of law that a purchase by a stranger in 
execution sale is not liable to be set aside although satisfaction had been 
entered of the decree: Jannkdhari v. Goasam Lai, 37 C. 107 : -11 C. L. J. 
254 13 C. W N. 710. There is a divergence of judicial opinion on this 

point and a distinction has sometimes been made between a purchaser 
who is stranger and between decree-holder purchaser. See Mathura 
Afofciin v. Akhoy Kumar, 15 C 557; Yellappa v. Ram Chandra, 21 B. 
463; PaffJn«t v. Sharup Chand, 14 C 376; Ramoopal v Rajan, 6 C L. J 
43 


Rights of PoTChasers In Execution of Decreea Barred by Limitation.*— 
A suit to recover possession of, and to establish the right to property, 
purchased in execution of a decree declared after the sale to be null and 
void as being barred by limitation, will not lie. — Paradutt Lalt v. Button 
Singh, 6 N W. P. 242;' Zumeer Sirdar v. Atieemooddeen, 23 W. R. 57. 

After a sale of land in execution of a decree and before its conflrma- 
tion, the judgment-debtor cannot object to the validity of the sale on ’ 
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Where property is bought from a uife as tlie ostensible owner, the 
husband consenting to the sale, and the transaction is iiono fide on the part 
of the purchaser for a consideration, the purchase is a good one, even if 
the property is not the wafo’s but the husband's. — Oolam Bnasol v. i4bduf, 
15 W. It. 19. 

Where a person allows another to hold Iiimself out to the world as 
the real proprietor of an estate, the Court will not consider him entitled to 
any consideration as against a person who may have advanced money upon 
the confidence so created. — Nnnde Lall v. TaijloT, 5 W. E. 37 : 1 Ind. Jur. 
N. S. 55. See also Sarat Chunder v. Gopal Chunder, 20 C. 295, P. C. 
(reversing 10 C. 148); and Nidra Dossee v. Abdool Waked, 25 W. E. 532. 

Where the husband during his lifetime did in every way, both publicly 
and privately, whenever called upon to make any representation on the 
subject, always represented that certain immoveable property is his wife’s, 
the purchasers from her could not, after his death, be equitably turned 
out of the property in favour of his heirs. The heirs after his death would 
be as much bound by the father’s misrepresentations as he would have been 
during his life. — Liichman Chunder Geer v. Kalli Chum, 19 W. E 2^3. 
P. G. ‘ Followed in Chunder Coomar v. Hurbuns Sakai, 16 C. 137. Applied 
in 18 G. 188; affirmed in 22 C. 909 P. C. See 21 C. 6.39, 28 C. 23, 3-'. 
G. 877. 

When a public officer purchases property benami, the transaction is 
opposed to public policy and persons deriving title through him are debarred 
from claiming the benefit of the benami purchase. — Sheo Narnm v. Meta 
Prasad, 27 A 73. (22 A. 220, approved) But see Bojjamma v. Fenhala- 

ramayya, 21 M. 30. 

Benami Transaction — Source of Purchase-Money.— In cases of 
benami purchases in India, the criterion of beneficial ownership is the 
source from which the purchase-money is derived. — Qopi Kristo v. Gunya 
Perskad, 6 M. I A. 53. But it is not the only criterion; there are other 
important iacts. — Ram Nnrain v. Afoulri Muhommod Hadi, 26 C. 227, P- 
G. : 3 G. W. N. 113. See also Bai Mativahoo v. Purshotam, 29 B. 306. 
See also Bilas A'unmar v. Desraj, 37 A. 557 P. G : 19 G. W. N. 1207: 22 
C. L. J. 516. 

Benami Transaction — Burden of Proof. — Where a purchase of real 
estate is made by a Hindu in the name of his sons, the presumption of 
Hindu law is in favour of its being a benami purchase, and the burden 
of proof lies on the party in whose name it was purchased, to prove that 
he was solely entitled to the legal and beneficial interest in such purchased 
estate. — Gopee Krisio v Ganga, 6 M. 1. A. 53. See also Parbafi Dasi v. 
Bylantonaih 18 C. W. N. 428 P. C. 

Where there are benmni transactions, and the question is, who is thf 
real owner, the actual possession on receipt of the rents of the propeity i» 
most important — fmambnndi Begum v. Kamleswari Perahad, 14 C. 169, 
P. G. : B. E. 13 I A. 160 The same rule has also been laid down in Bant 
Narain v. Muhammad Uadi, 20 0. 227, P. C. : 3 C. W. N. 113 P. C, 

In ascertaining whether a transaction is genuine or fictitious, where the 
oral evidence is conflicting, surrounding circumstances, the position of the 
parties, their relation to one another, the motives which could govern their 
actions and their subsequent conduct are to be looked into. — Palip Singh 
V Gbaudbrom Komol Ktmtrar, 12 C. W. N, 609, P. C. 
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Brojo Lai, 80 0 R50, P. 0. : 7 C W. N. 425, P. C. (26 C. 215 affirmed). 
6eo Niladhari v. Dtchiiranand ^ 37 C. 823. 

The purchaser of the right, title, aiitl interest of a Judgment-debtor 
in H partly executed decree for possession of land acquires only tho un- 
executed portion of it. — 6iri$b Chu 7 idcr v, Jibanetwari, 6 C. 243; 7 C. L. 
R. 420. 

Till- '■ nghtb iitid iiiteiosts ‘ of .i /oiiuiulsr ni u certain village were 
sold in execution of a decree At the timo of the sale a certain building 
was his property — qua zemindar Held that, in the absence of proof 
that such uuilding was excluded fioni sale, the sale of his " rights and 
mterest ” in the village passed such building to the auction-purchaser. — 
Abu liuaan v. Ramzan Ah, 4 A 381 But see Durga Singh v Biaheehar 
Doyol, 24 A. 218. 

The purchaser at a Court-sale bu^ii onlj the right, title, and interest 
of tho debtor burdened with all valid liens, such as previous mortgage. — 
Ranchodaa v. Ranchodaa, 1 B, 581 (9 Bom H C. 304 followed). 

Under an execution sale, the purchaser, notwithstanding that he 
acquires merely the right, title, and interest of the Judgment-debtor, 
acquires that title, by operation of law, adversely to the judgment-debtor, 
and freed from nil alienations and incumbrances effected by him after 
the attachment of the property sold. — Dinendra Nath v. Ram Kumar, 
7 C. 107 P. C. . lU C L. 11 2yl, P C ; followed in Bashi Chtindcr v. 
Enact Afi, 20 0. 236 See also Oomrao Singh v Shimbhoo Nath, 2 N. 
W. p. 38. 

A purchaser at a sale in execution of a mortgage decree taies the 
property with its emblements, i e., the mortgagee’s right to the moiety 
of the crops in the lands of his tenants — Land ^lortgage Banh of india 
V. Pi*hnu Gorirtd, 2 B. 670 

Unless the right to the standing crops is expressly reserved by the 
sale-notice, the ordinary rule is that the right to the growing crops will 
pass by sale of tho land to the purchaser, — Ramahnga v Santappa, 13 
M. 15 

At a sale of on under-tenure for arrears of rent, the grooving crop 
standing on the land passes to the auction-purchaser, except w’hen it 
has been specially excepted by the sale notification, or a custom to the 
contraiy has been proi-ed. — Afatoolla Sirdar v. Dwarha Nath, 4 C. 814; 

4 C L B. 05. 

A Judicial sale of propertj, purporting to be of all the interests of 
•' judgment -debtor, earnc? with it any enlargement thereof that ma\ have 
occurred after the attachment and before the sale — Umeah v Zahur, 18 
C. 1&4, P. C. 

Where a judgment -debtor died after the attachment and before the 
sale, and Ins representatives were not made parties to the execution pro- 
ceedme-v. field, that the .\victu>n*sale wass Uot invalid, and the auc- 
t,un.pui'cha<-er uei]uiied a \a)ul title under s 65 — lOa \ Phondee 
19 B 276 

Rights of Purchasers at Sale under Public Demands Recovery Act. 

In s.ilcB under the Public Demands Recover; Act, only the right, title, 
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be in force, or may, with the previous sanction of the Governor- 
General in Council, by a like notification, modify the same. 

Every notification issued in' the exercise of the powers con- 
ferred by this sub-section, shall set out the rules so continued or 
modified. [New.] 

This section corresponds with the first para, of s. 327 of C. P. Code, 
1882 with some change in the language. The second and third paras of 
B. 327 of the old Code have been .omitted. 

Suh-seclion (2) has been added by the Civil Procedure Code Amend- 
ment Act I of 1914. 

For rules made under the old Code, see Cal. Gazette of 10th July 
1898 Part I, p. 736; and of 7th January, 1880, Part I, p. 3. 

DELEGATION TO COLLECTOR OF POWER TO EXECUTE 
DECREES AGAINST IMMOVEABLE PROPERTY. 

68. The Local Government may, wdth the previous sanction 
of the Governor- General in Council, declare, 
notification in the local ofl&cial Gazette, that 
ring to Collector exe- in any local area, the execution of decrees in 
decree# certain cRses in whicli a Court hos Ordered any im- 
' moveable property to be sold, or the execution 

of any particular kind of such decrees, or the execution of decrees 
ordering the sale of any particular kind of, or interest in, im- 
moveable property, shall be transferred to the Collector. 

[S. 320 para 1.] 

Object of the Section, — ^The object of the provisions of this section 
relating to the execution of decrees by Collectors is well-knoum. In diff- 
erent parts of India, the effect of sales in execution of decrees was to 
transfer landed estates from the old families to modem speculators. A 
strong opinion was entertained by certain members of the Government 
of India, that these results of the administration of Civil Justice were 
impolitic and inexpedient; and it was suggested that some procedure might 
be devised by which the Chief Executive Officer of the District would be 
enabled to liquidate the debts of encumbered land-holders without the 
immediate sale of their estates and so to preserve the old landed gentry of 
the country. The provisions of ss. 320 to 325 C. (Now ss. 68, 70, 72 and 
Sch. Ill), were inserted to give effect to these suggestions; Huro Prosad 
V. Kali Prosad, 9 C. 290, 294. 

69. Tlie provisions set forth in the Third Schedule shall 
apply to all cases in which the execution of a 
SchSu*ie’°o*a°ppTi*’^^ decree has been transferred under the last pre- 
ceding section, ■ [New.] 

This section is new; the provisions of ss, 821, 322, 322-A, 322-B, 322-0, 
322-D. 321. 324.A, 325, 325-A, 325-B, and 325-0, of Act XIV of 1882. have 
been placed in the third schedule. , 
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Where a claim is preferred under Or. XXI, r. 58 and an order is made 
m favour of the claim aut, who alienates property subsequent to the order. 
—In a suit by decree-holder under Or. XXI, r. 03. — the doctrine of lia pen- 
dcni w’as held applicable; Kriahnappa v. Abdul Kkadcr, 88 M. 635. 

For the doctrine of Us peudena, afTecting purchasers at private sales, 
tee section 62 of the Transfer of Property Act (IV of 1882). 

60. (1) No suit shall be maintained against any person 

- . . claiming title under a purchase certified by the 

ebater not main- Court iH such manner as may be prescribed on 

tainabU on ground tlie ground that the purchase was made on 
onbehkifofpiaintHf. bclialf of tlic plaintiff or on behalf of some one 
through whom the plaintiff claims. 

(2) Nothing in this section shall bar a suit to obtain a de> 
claration that the name of any purchaser certified as aforesaid was 
inserted in the certificate fraudulently or without the consent of 
the real purchaser, or interfere with the right of a third person to 
proceed against that property, though ostensibly sold to the certi* 
tied purchaser, on the ground that it is liable to satisfy a claim of 
such third person against the real owner. [S. 317.] 

COMMENTARY. 

Old and New Sections Compared. — ^This section has been made wider 
thsm s. 317 of the old Code. The language of the old section was that 
no suit shall be maintained against “ the certified purchaaer." But in 
the present Code the following words have been substituted for the expres- 
sion certified purchaser,” viz., “ against any person claiming title under 
a purchaser certified by the Court in such manner as may be prescribed." 
The above change has been introduced to set at rest the following con- 
flicting decisions, viz., 14 M 1 A 41)0, 21 A, 196, 26 C. 950, 3 C. W. N. 
657; o C. \V. N. 341; 21 M 7 In these cases it was held that the 
expression ” certified purchaser ” means only the person who buys at the 
Bade and obtains a certificate and does not include a person claiming through 
or under him, such as his heirs, representatives, assignees or mortgagees, 
etc. But according to the language of the present section, the expres- 
sion “ certified purchaser ” includes the person who stands in the shoes 
of the Court-purchaser. The Bombay Higli Court, in Han Oovind v. 
Ram Cliandra, 81 B. 61 : 6 Bom. L. 11. 873, has adopted the law as laid 
down in the present section. The rulings quoted above have been 
rendered inoperative by the change referred to 

The substitution of the word ” plaintiff ” for the words “ any other 
person ” makes it clear that the legislature did not change the law* as 
laid down by the Privy Council, Htralal v iVf Gopika, 11 N. L R. 130. 

Another change introduced m this section is the addition of the words, 
or fo interfere with the right of a third person to proceed against that 
property, though oitmiibly lold fo the certified purchaser, on the ground 
that it it liable to tafi#/y a claim of such third person against the real 
owner." Tlic above eliange luis been introduced m accordance with the 
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Where a decree is sent to tlie Collector for execution, a Civil Court 
cannot interfere in matters declared to be in the Collector's jurisdiction, 
but it is not deprived of its ordinary jurisdiction in regard to other matters 
because the decree has been sent to the Collector; Jariardhan v. Ham- 
chandra, 40 I. C. 885; Hardco v. Narbadi; 5 N. L. It. 121. 

Wliere a decree is transferred to the Collector for execution, a Civil 
Court cannot entertain an application iindei Or. XXI, r. 72 inasmuch as 
that power has been conferred on the Collector by Bombay Civil Circular 
Chap. II, cl. 91, Bub-cl. 16; S/inmvai v Jagade$appa, 42 B. 021. ; 46 I. 
C. 653. 

Where the Civil Court is eatisded that the land which is ordered to 
be sold, or any portion of it, is ancestral, it should transfer the decree for 
execution to the Collector, so far as regards ancestral land only. — Ahmad- 
ghaut Khan v Lala Perthad, 28 A. 631; 3 A. L. J. 422: A. W. N, 
(1906), 143; See also Fatmatul Kubaa v. Achchi Bcgatn, 36 A. 33. 

A Sub-Judge ordered the sale of certain immoveable property which 
was “ ancestral ” within Government notiBcation and under which exe- 
cution of such decree should have been transferred to tlie Collector and 
such property was sold accordingly. Held that tlie order for the sale 
having been made without jurisdiction, the sale was void, and should be set 
aside. — Suhhdco Rat v. Shco Gulani, 4 A. 382. 

If the execution of a decree is transferred to the Collector, the Court 
transferring the decree has no power to postpone the sale; Daufai iSin(?h 
V. Ju^al Kithore, 22 A. 108, 111; or to give leave to the decree-holder to 
bid under Or XXI, r. 72; Srinivasa v Jadevappa, 42 B. G21 : 46 I. C. 
653; or to rc-sell the property where a re-salc is necessary; Shazad Singh 
V. Hanuman Rai, 46 A. 562. 83 I. C. 766. A. 1. R. 1924 A. 704; .the 
Collector alone has that power. 

Held that a decree for the sale of ancestral laud, or of an interest in 
such land, in enforcement of an hypothecation on such land, is a decree 
for money within the meaning of the rules prescribed by the Local Govern- 
ment under ss. 68, 70, 71. — Birch v. Rati Ram, 4 A. 115. 

In an application to set aside a sale under s. 311, C. P. Code, 1882, 
(Or. XXI, r. 90) it is not competent to the applicant to raise, nor to the 
Court to entertain, any pica to the jurisdiction of the Court executing 
the decree, as for example, a pica that the property sold, or part of it, 
was ancestral, and ought to have been sold in accordance with the provi- 
sions of 8. 320, C r Code, 1882 (ss. 68, 70, 71). — Shinn Begam v. Agha 
Alt, 18 A. 141. 

The ownership of alluvial land must rest upon tlio same title as that 
upon which the original village was held, and that ns riparian village was 
ancestral, the accreted pioperty must he ancestral also. — Ram Prasad 
V. Radha Praiad, 7 A. 402. 

Power of Local Government to mahe Buies. — The Local Government 
has poTver under s. 70 to confer upon the Collector all or any of the 
powers wliicli n Civil Court might exercise in the execution of a decree if 
its execution is not transferred to the Collector’s Court. If the Local 
Government makes such rules uhich give finality to an order of Bevenue 
Court and the Revenue Court confirms the sale of nn ancestral property 
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The object of a. 66 is to put an end to purchnacB at Court auction by 
one perBon m name of another; Ramanthai I'odipcfu v. Pena Mamka, 
4S M. 643 (P. C.): 24 C. W. N. 699. 

The provieioDB of this section were designed to create some check on 
the practico of making wiiat arc called 6enantt purchases at execution 
Bales for the beufit of judgment-debtors and in no way affect the title 
of persons otherwise beneficioUy interested in tlio purchase; Gayiga Sakai 
V. Keihri, 22 C. L. J. 508; 19 C \V. N. 1175 P. C. : 37 A. 54ri P. C. 
(12 B. L. 11. 317 foUvwcd; 03 A. 563 affinned); Mongalta Swayi v. ViBtco- 
natha, 37 M. L. J. 5S0 Thu clear intention of this section is to atop 
benami purchases To allow the real purcliaser to aue his bcnanitdar on the 
fact of possession would be to defeat the object of the section, Hanuinan 
Perthad v. Jodunaudan, 43 C. 20 . 20 C. W. N. 147. 

The object of this section is to prevent an enquiry between the pur- 
chaser de facto, and any person on whose behalf he is alleged to have pur- 
chased .- — Buhum Ktmuiar v. Buhorec hall, 3 B. L. B. 15 (F. B.) 11 W. II. 
16 (F. B.). 

The correct interpretation of this section is to the effect that a suit bj 
a party claiming to be the real purchaser of immoveable propcrt\ sold in 
execution of a decree, cannot be brought against the certified auction-pur- 
chaser even though the claimant has had previous possession . — Bykunt 
Chander v. Khcma Moyee, 9 W. R 390. 

A suit based on the ground that the certified purchaser is not the real 
owner, but benamidar for some other person is barred by this section.- — 
Khuda Bakth v Aziz Alam, 27 A. 194: 29 I. C. 138; Sitara Begam v. 
Afuhommod Izhq Khan, 2 O. L. J. 584. 

Applicability ot Section 66. — ^Tbis section applies w-hether the osten- 
sible purchaser at on auction sale purchases the w-hole or part of the pro- 
perty sold; Goetad Singh v Mungagi, 67 I C 684 

Where at an auction, a person purchased property in the name of one 
and it was alleged b> another that it was in trust for him, a suit between 
these claimants is not w-ithin the prohibition contemplated by s 66; Ram- 
atwami v. Vcnlcop/iaier, 3 L W 233. (1916) 1 M W N 184 

S 66 has no application m a case where the benamidar himself does 
not claim uiider the sab- certificate; Snradhuhi \. Gosfn Bchari, 37 C. L. J. 
403 . 27 C. W. N. 208. 

Certlfted Purchaser.— If a person is the person to whom under this 
section the Court is directed to grant a sale certificate, he is entitled to be 
regarded as, the certified purchaser ” at any time after the acceptance of 
his bid at the execution sale, even though a certificate may not actually ha\'e 
been granted to liim before any suit against him, in connection with the 
propertj purch.ised b\ hmi, hau been instituted, and this section applies so 
as to bar a suit li\ the real purchaser against him . — Bunda Ah v Imrerun, 
2.'» W It lOT Scr, howc\er AtdiveU v Elaht Bakhth, 5 A 478. where i* 
has been held that until u sale certificate is granted, a person is not lo b-’ 
regarded at. a certified purciiaser, it n» only after the grant of the sale certi- 
fic.iti> that be rqn be regarded as the “ certified purchaser *’ within thr 
inentiing of this section. 
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recognised plaintiff’s title; s. 06 of the C. P. C. (1008) is merely declaratory 
of the real meaning of s. 817 of the Code of 1882; Chidambaram v. Subra^ 
mania, (1916) 1 M. W. N. 220: 32 I. C. 434 (28 M. L. J. 251: 23 A. 84 
JoUotved. If after obtaining a sale cert iff cate, the purchaser acknowledges 
that his purchase is bena;nt, and gives up possession, or does some act 
which clearly indicates an intention to waive his right, or restores the pro- 
perty to the real owner, such acts maj operate as valid transfer of property. 
For instance, where defendant acted bcnamt in buying certain land at a 
Court* sale for plaintiff, paid part of the purchase- money for plaintiff, and 
allowed plaintiff to remain in possession, on the understanding that the 
defendant was to transfer the property on payment of the balance of the 
purchase-money The defendant having ejected plaintiff, plaintiff sued to re- 
cover the laud Held that the suit was not barred by this section — Monappa 
V- Surappa, 11 M. 234. Followed in A'umbuhiijra PUlat v. Anaptitra Padiabhi 
18 M. 436. But see ffandasomi v. Nagalinga, 36 M. 564 . 23 M. L. J, 301 : 
12 M. L T. 211, where it has been hold that under the Transfer of Property 
Act, no waiver of transfer of rights can be recognized in the case of immove- 
able property m the absence of a registered instrument (11 M. 234 dhtin- 
guithed; 23 A. 175 referred to); similar view seems to have been taken in 
Kumadecn v. Noor Mahomed, 28 M. L. J 251: 17 M. L T. 158: (1915) 
M. W. N. 204. 

Where the purchaser at an execution sale is the agent of the execution 
debtor and buys the property as such, though he advances the purchase- 
money on the understanding that he is to be repaid, a suit for possession of 
the property is maintainable by the latter against the former. Such tran- 
saction is not a mere benamt purchase, and is not a bar to such a suit under 
this section — SanJeunm Nat/or v. Narayanan Nombudri, 17 M. 282 Distin- 
guished in Oanga Bakth v. Budar Stngh, 22 A. 434 and referred to in Pafra- 
chariar v. Namaitcomi, (1919) M W N. 693 

K and T were joint mortgagees. After their death their sons obtained 
a decree upon the mortgage After this decree it W’as settled, by a suit 
ending m a consent decree that one P was entitled along with the son of 
K, to a certain portion of the property of K The sons of K and T in 
execution of their mortgage decree purchased the mortgaged property, 
and obtained certihcate of sale in their names. Thereupon the represen- 
tatives of P sued the son of K to recover that portion of the property which 
they alleged ought to have come to P Held that the suit was barred — 
Durga v Bhagwan, Da», 23 A 84. 

Certain decree-holders were refused permission to purchase at the sole 
m execution, and subsequently the defendant, whom the decree-holders 
alleged to be their agent, purchased the property, and got his name 
entered in the sale-certiffcate. The decree-holders, hearing of the pur- 
chase, supplied the purchase-money, ratified the purchase, and agreed to 
take a convejunce of the property after confirmation of the sale. On 
refusal of the defendant to execute tlie conveyance, the decree-holders 
sued for a declaration that thej were the real purchasers and for posses- 
sion <»f the prajiertv Hild. that the >-1111 was bamd . — Ganga Baksh v. 
Riidar Singh, 22 A 434 (17 M 282. 18 M 430 diitinguUhed, 11 M. 234 
referred to) 

The plaintiff came into h Court, alleging that u certain property of 
his having been put to sale in execution of a decree against him, two o! 
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(2) In every such case iJie provisions of sections 09 to 71 
and of any rules made in pursuance thereof shall apply so far as 
they are applicable, ' ' [S. 326.] 

COMMENTARY. 

Alterations Made In the Section. — This section corresponds to s. 320 
of tbo old Code with some additioTis and alterations The ^^ords “or 
management " after the word “ temporary alteration " : which occurred 
in the old Code have been omitted; and the nords " acetiong 69 to 70 and 
of any rules made in puratiancc thereof ” have been substituted for the 
words “ 320 paragraph two, to 325 (both- inclusive.)” 

“ And the Collector represents to the Court.” — The Collector A\hen 
acting under s. 72 does not perform any judicial function. If he mates 
any representation under the section, he docs so' as an officer of the Court 
and it is within the discretion of the Court to accept or decline to ’accept 
such representation (9 C, 290, F. B. foUd.); Sardami Datar KaUr v. 
Ram Rattan, 2 Lah. L. J. 333 58 I. C. G03^ (F. B.). 

When a decree has been sent for , execution to the Collector under 
B. 72 and he reports his inability to act, the Court should not file the 
execution application but it is the duty of the executing Court to proceed 
with the execution of the decree in accordance with faw; 

V. AUahwasaya, 96 I. C. 199: A. I. E. 1926 L. 612. 

“ May authorize the Collector,” — It is discretionary with the Court 
to authorize or not as it thinks fit. The word *\may ” clearly shows 
that the Court has full power cither to authorize the Collector or not 
For instance where the Collector has applied to the Court under this 
ecction, proposing a scheme for tiic payment of the decretal money in 
order to avoid a sale of attached property, it is in the discretion of the 
Court to authorize th^^ollector or not, as it thinks fit, to provide for the 
satisfaction of the decree in tlic manner proposed; and the Court is bound 
to hear any objections which may' be made by the decree-holder to the 
feasibility of the proposed scheme and any evidence tliat may be offered 
in support of those objections. — Hurro Prasad v. Kali, 9'C. 290. 

The scheme for satisfaction of the' decree proposed by the Collector 
must provide for such satisfaction, w'ithin reasonable period, by the pro- 
posed temporary alienation; and wlicn the Collector docs not submit & 
scheniu pioviding for satisfaction in the manner indicated above 'the Civil 
Court ought to pass orders for the sale of the property itself. — Jai-Dhag' 
u*on V. Biiali Bahsh, 63 P. R. 1066: 121 P. L. R. IMG. 

The recommendation of the Collector should be dealt with by the 
Court executing tlic decree in the exercise of its ow n judgment, and -not 
in deference to the opinion expressed by the Judge who forwards the 
Collector’s recommendation to the Low’cr Court. — Muttra Pershad v 
JRam Pershad, 6 K. W. P. 39. Sec also Kashce Lai v. Ameerjan, 2 N. 

W. P. 047. ... 

A decree for sale of mortgaged property was sent to CoIIeclor for 
execution who directed the sub-divisional otlieer to cnrr>’ out the salt*- 
That officer proposed temporarj alienation which the District Judge 
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Al n snlo in uveeution of n dcoi-uo, llm plnintiff jnircliastid ccitain pro- 
poHy in the nninc of tlic defendant, and continued in undisturbed pos- 
session of the property for eight yeais after the sale, lie tlien sued the 
defendant for a declaration of his right and for an injunction to restrain 
from interfering with it. Held that the suit nas not barred by s. 817. C 
P, Code, 1882 (s. 60) mid was maintainable. — Sasti C/i»rn v. /Innopurna, 
23 C. 699. Doubted in Hanuman Pershad v. Jod« Naadan, 43 C. 20 
See also ytyatgalc v. Snn TJia, 2,5 1. C. 810. 

Certified Purchaser and Not a Third Party can Plead the Bar under 
this Section. — In a suit to obtain possession of certain property purchased 
at an execution sale, tho plaintiff who alleged that the purchase had been 
made for his benefit, and that the certified purchasoi \vas Ins benamidar, 
made the coitified puichasei, wlio .vdmitted Ins allegation, a defendant along 
with the person in possession. Held that tho suit was not haired. — 
Hazi dr/im v, Fanitulla, 9 C. L. R. 295 (10 B. L. R. 159: 14 M. I A. 
496 opphrd); Mahatnmad EjnnrtuUa v. Afd .Didar Bur, 24 C. W. N. 51 

In a suit by A against B and C to recover land, A alleged that B 
bought tho land at a Court-sale on his behalf. B did not contest the suit. 
C, who did not claim under B, pleaded that* A could not recover by reason 
of the provisions of s. 317, C P. Code, 1882 (s. 60). Held that s. 317, 
C. P. Code, 1882 (s. 60) only enable the certified purchaser and those 
claiming under him to avoid arrangements made w’ith him in the nature 
of a trust, and was no bar to the suit — i?a«io Kn'fifinappn v Adinaraynna, 
8 M. 611, 

At a sale in execution of a decree against the plaintiffs, the pleader 
who had acted for the plaintiffs, purchased their property with his ow'n 
money, but in the name of his mohurir, and for a very inadequate sum. 
The plaintiffs thereupon sued the pleader and his ??iohiinr for a declaration 
that the pleader defendant, in so purchasing, was a trustee on their 
behalf, and also for recovery of the property Held that the suit was 
not barred by s 317, C P Code, 1882 (r 60) — Aghorc Nnth v Ttavi 
Ohiim. 23 C. 805 

Suit for Specific Performance Against Certified Purchaser. — S. 66, 
C. P. Code is no bar to a suit to enforce the specific performance of an 
agreement by the auction-purchafier subsequently to the auction purchase 
to convey the property to the plaintiff even though the plaint alleged that 
the certified pmehnser vas a bcnaim'dar for the plaintiff; 

V. Jalaya, 42 M. 615 (P. B.); 37 M L J. 98; Bdburam v Dohhina Sun- 
dart, 21 C W X 27. Abdulla Khan v Jalani Smgh 1023 Xag 1 

A suit b\ a judgment-debtor against an auction-purchasfr to enforce 
an agreement before tho s.ale to reconvey the properties to the judgment- 
debtor is barred by s 66 C P Code; .ViiHc«fiiear v. Kailas Pati. .50 T. 
C .516; Ponnttsu'onn \ Vtithifingam 8 T C 258 

S 66 IS clear! V intended to diseouinge firiitiait pui chase*: at Court 
salcK But where there was a prior contract botw-ecn tlie parties by which 
one of them became entitled to call upon the purchaser to execute *. 
conveyance in his favour, there is nothing in s 60, C P Code to take 
nwav the iiin«diction of the Civil Court to deal %\ith a cause of action 
hiised on Mich a e*intract on the equities arising out of that contract. 
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Provided as follows: — 

■ (a) wlicre any property is sold subject to a mortgage .or 

charge, the mortgagee or incumbrancer shall not 
be entitled to share in any .surplus . arising from 
such sale; 

(h) where any property liable to be sold in execution of 
a decree is, subject to a mortgage' or charge, the 
Court may, with the consent of the mortgagee 
or incumbrancer, order that the property be sold 
' ' free from the mortgage or charge, giving to the 

mortgagee or incumbrancer the same interest in 
, the proceeds of the sale ns he had in the 2 )roperty 

sold; 

(c) where any immoveable property is sold in execution 
of, a decree ordering its sale. for the discharge of 
an incumbrance thereon, the i)roceeds of sale shall 
. be applied — 

first, in defraying tlie expenses of the. sale; 

secondly, in discharging tlic amount due under the 
decree; 

thirdly, in discharging the interest and principal 
• monies due on subsequent incumbrances (u 

'any); and, 

fourthly, rjiteably among the holders of decrees for 
the payment of money against the judgment' 
debtor, wIjo have, prior. to tlie sale of the pro- 
perty, applied to the Court which passed the 
decree ordering such sale for execution of such 
decrees, and have not obtained satisfaction 
thereof. , 

(2) Where all or any of the assets liable to be rateably dis- 
tributed under tliis '"section arc paid to a person not entitled to 
receive the sauie, any person so entitled may sue such person to 
comii’el him to refund the assets. 

(3) Nothing in this section afTects any right of tlie Govern- 

mcni; ^ . [S. 2!I5.] 

COMMENTARY.' 

Alterations Made In the Section. — ^Tliis section correspond'' to 
section 295 of Act XIV of 1882 with Bomo raodifications. Tho fir«t im- 
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e<^tate. In a suit by tho rexersioner after the death of the widow against 
the certified purchaser in possession, held that tho suit was not barred by 
this section, as tho reversioner did not claim through the widow, btit 
through her husband; Narain Dri v. Durga Dei, 85 A. 188: 11 A L. J. 
101 (26 A 82 dittinguighed). 

Joint Pnrebaso. — The provisions of this section apply to ordinary 
brnamt purchases at execution sales, but do not affect purchases of pro* 
perty by one member of a joint Hindu family in his own name, but with 
the joint funds — Bodh Singh v. Ounesh C/ia»dra, 12 B. L. R. 317, P. C. : 
19 W. R 356, P. C. Followed in Achhnihar Dube v. Tajtasi Dube, 29 
A. 557: A. W. N, (1907), 160. See also Hari Sing v. Sker Sing, 31 A. 
282; Oopala Sami v. f?ocindo Somi, (1912), hf W, N, 1071; Naipal Sonar 
V. Shea Noram, 6 I. C. 374; Bam Job Das v A/oh on Lai, 25 I C 735: 
Afan Karan v. Baijnath, 18 O, C, 160. 

Where properties sold in execution of a decree were purchased with 
the funds of the Manager of a joint Hindu family in the name of his son- 
in-law, s. 317 (s. 60) of the C. P. Code bars the* claim of the members of 
the joint Hindu family to the properties as being reallv joint family ac- 
quisitions;; Suraj Narain v. Batanlal, 40 A 159 (P. C.): 21 C. W. N 
1065. Followed in Baijnatk v. Swrn; Deri, 43 A 711 : 19 A. L J 787, 
where it was held that if a managing member makes a purchase in the name 
of a third person, though without the consent of his sons, the purchase 
must be deemed to have been made on behalf of all the members of the 
family within the meaning of this section and the same are precluded by 
this section from maintaining the suit. 

Where a suit is between one member of a joint Hindu family, and 
another, s. 66 is not applicable but it is applicable when the suit is between 
the separated members of a joint Hindu family, though at the time of 
this separation certain property of the family was not in fact divided; 
Ramadbiin v Bigheghar Dayal, 3 0 L J 508 

The provisions of this section are not a bar to a suit for partition 
brought by a Hindu son against his father and a certified purchaser of family 
property, who has bought as benamt for the father with the family funds at 
a sale in execution of a decree against the father — Natesa Ayyar v. Ven- 
katara Mayyan, 6 M 135; AftnaiLsIii Animal v Kalianrama, 20 M. 349; 
Nataraja Mudaliar v Rnmatwami, 43 M B .T 363 45 M 8.56- A. T. R 
1922 Mod 481 

Where one of several joint decree-holders applied for execution of the 
decree subject to the rights of the others and properties put up to sale in 
pursuance thereof were purchased by him. Held, that the purchase was 
for the benefit of all the decree-holders, and the purchaser could not be 
allowed to retain the property as his exclusively and perpetrate a fraud 
against his co-dcciee-holders under cover of this section; Ganga Sahai v. 
Keghri, 10 C W \ 117.5 P C (12 BLR 317 foUnirrd 32 A .541. 
affirmed) 

Where two persons contnbute jointly towards the purchase of certain 
jmiperties m Court auction but the *!ale certificate stands only in the name 
of one of them, held, that it is n joint transaction constituting the parties, 
eo-purcl lasers and not a transaction so as to fall wdthin this sec- 

tion; ricaiiaHf v. PaadAnnantli 50 B COO; A T B 1926 Bom 525' 97 I 

0. 688. ’ ’ 
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placing all the decree -holders in the position described upon the same loot- 
ing and making the property ratenbly divisible among them instead of 
allowing one to exclude all the others merely because he happened to te 
the first who had attached and sold the property.” In ^lohati Ld v. 
Humayim Jah, 13 0, C. 291, the object of this section has been similarly 
explained In this connection see also Butlco Khan v. Gomani Singh, 13 
C. W, N 1177. In order that a decree-holder may be entitled to a rateable 
distribution, the following conditions must exist : Two or more decree- 
holders must be holders of decrees for money against the same judgment- 
debtor; the decree-holders seeking rateable distribution must, prior to the 
realization (receipt of the assets), have applied to the Court, by which the 
assets are held. The section does not provide that an application for rate- 
able distribution cannot be made in the course of the execution proceedings 
taken by the applicant himself, but must be made in the course of execu- 
tion proceedings made by some other decree-holder; nor is it necessary that 
to entitle the applicant to a rateable distribution, the decree-holder, at 
whose instance assets have been realized, should have notice of the appli- 
cation. — Chuni Lai v. Jugal Kish ore, 27 A. 132. 

Keoessary Conditions for Rateable Distribution under this Seotlon.-- 
To entitle a decree-holder to be placed in the position and to participate in 
the assets realized, the following conditions must he present:— 

(1) The decree -holder claiming a share in the rateable distribution 
should have applied for execuiion of his decree to the Court which hoW* 
the assets realized : 

(2) Such application should have been made prior to the receipt of 
the assets by the Court : 

(8) The assets of which a rateable distribution is claimed must be 
assets held by the Court ; 

(4) The attaching creditors, as well as the decree-holders claiming t<’ 
participate in the assets, should be holders of decrees for payments of 
money. 

(5) Such decrees should have been obtained against the same judg* 
ment-debtors. 

No rateable distribution can be claimed under this section unless ah 
the conditions enumerated above are present. Kamftis v. Gooru CJitiran, 
II C L. J. 69- 14 C. \V. N. 396. 

If, in an application for execution of decree, it has been held that the 
decree has been satished or is barred by limitation, or if gucb application 
has been dismissed, no valid claim foi rateable distiibutfon can be laid 
under this section. To bring a case within the scope of this section, H >■' 
necessary to establish, that before the receipt of the assets in respect where- 
of rateable distribution is claimed, more persons than one have applied for 
o.xecution of decree for payment of money passed against the same jodg; 
ment-debtor and have not obtained satisfaction thereof; Gopal Ch. v. Hart 
Mohan, 21 C. L. J. 624. 

•* Where assets are held by a Court.” — Those words have been_ std* 
•tituted for the words '* assets realized by sale or otherwise in execution 
which occurred in the old section. The question pow is whether by tho 
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transaction to defraud creditors, and it is competent for him to show the 
real nature of the transaction in order to defend his possession. — Preo Nath 
V. Kaei Mahomed, 8 C. W. N, 020. (18 B. 872; and 27 C. 231, referred 
to and cxplancd). See, however, Sid/ia<;flp;)n v, Hirsa, 31 B. 405: 9 Bom. 
L. U. 542, where it lias been held that the defendant could not set up 
his fraud to property conveyed by him to the benamidars. Distinguished in 
Girdhari Lai v. ilfonitaniTJio, 38 B. 10. In 7?a»n Suinran v. Bam Pertap, 
22 C. L. J. 574, it has been held that the parties can show the fictitious 
nature of the transaction, so long as rights of a third party are not affected; 
but the title of an innocent stranger who has acquired title in good faith, 
cannot be impeached. 

Certified Purchaser at the Revenue-sale Law. — The ruling of the Full 
Bench in 3 Bom. L. R. 15, F. B. : 11 W. R. 16, that a brnami purchaser is 
debarred from setting up his title in opposition to a certified purchaser, was 
held not to apply in a suit in which the plaintiff was the certified purchaser 
who had bought at a sale for arrears of revenue. — Brijo' Beharee v. Wafed 
Hosaein, 14 W. R. 372. 

A sale for arrears of revenue cannot be treated as governed by the prin- 
ciples in B. 317, C. P. Code, 1882 (s. GO).— ilfuffiitraiyan v. Smno, 28 M. 
520: 15 M. L. J. 419. See also Narapanasami v. Govindasami, 29 M. 
473: 16 M. L. J. 505; (28 M. 526, foUoived and 25 M. 655, overruled). 

This section applies only to sales in execution of decree of Civil Courts 
held under the Civil Procedure Code, and not to sales for arrears of revenue 
under Act XI of 1859 — Fuzul Bahanian v. Iman Ali, 14 C. 583. 

Benami Transaction — General Cases. — Where the father of a joint 
Hindu family purchases property in the name of his minor son, the pre- 
sumption is that it is a 6c norm' purchase by the father, on whose death it 
becomes property of the family — Bhagbut v Huro Govind, 2 W R, 209. 

The question for decision was w'h ether a purchase in 1842, in the name 
of a Hindu wife, of an interest in part of her husband's ancestral estate 
was for herself or for her husband The High Court came to the conclusion 
that the property was the wife’s The Judicial Committee, on the contrary, 
came to the conclusion, that the husband was the real purchaser, the 
purchase being benami in his wife’s name. — Dharani Kanth v. Kristo 
Kumari, 13 G. 181: L. R. 13 I. A. 70 {reversing 8 C. 455: 11 C. L. R. 
41). 

A husband who puts his wife into the position of being the true owner 
of an estate, and allows her to deal wdth the world as the true owner, 
deprives himself of the right to set up, or rely on, his benami title — Nidhee 
Singh v. Bisso Nath, 24 W R. 79. See also KisJton' A/oJiun v Mahomed 
Mojaffar. 18 C. 188, p. 107 Affirmed by the P. C. in 22 C. 900, at p. 
919. 

According to the law, as it prevails in Bombay, a purchase by a hus- 
band in tlio name of his wife does not raise any presumption of a gift to 
the wife, or of an advancement for her benefit In India, as a general 
rule, the criterion ns to oimership of property is the source from which the 
purchase money vas supplied; but it is not the sole criterion, and depends 
on the presence or absence of rebutting circumstances. — Bai Mafivahoo 
V. Purshoiam Dagal, 29 B. SOG. (20 C. 227, P. C. referred to). 


c r. C-J2 
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Again the word “ assets,” in s. 295 of the old Code, was held to mean 
tho proceeds of the sale of property, which is sold in execution of a decree 
(Sco Ramanathan v. Subramania, 26 M. 179), The correctness of the 
meaning of the word ” assets,” in the above Madras Case, has not ns yet 
been questioned. On tlie other hand, the said decision seems to have been 
followed both in Bombay and Madras (jtee 29 B. 529; 34' M. 25; 85 M. 
688) on the question that the purchase-money becomes . assets of the 
judgment'debtor only when tho balance is received and not when the deposit 
is made. If that be tho true meaning of the word ” assets," then monies 
paid into Court by tho judgment-debtor under Or. XXI, r. 55, Or. XXI, r. 
89, or for any other particular purpose are not included within the meaning 
of tho expression ” assets held by the Court.” 

Court to which and the mode In which Application for Hateabis 
Distribution should be made. — In order to tahe advantage of the pro- 
visions of section 73, the judgment-creditor must make application to the 
Court by which assets of the judgment-debtor are held and the application 
must be in tho form prescribed by Or. XXI, r. 11; Krishna Shanhar v. 
Chandra ShanUar, 5 B. 198, 201; Katum Sa/ii6a v. Hajee Badsha, 38 M. 
221. See also Pallonji v Jordan, 12 B. 400. Where money stands to tho 
credit of ono suit, the plaintiff in another suit having an interest in 
it, by reason of his being an attaching creditor or mortgagee or otherwise, 
must, in order to transfer the fund to the credit of his suit, apply in the 
suit to whose credit the money stands; Kumar Krishna v. Amulya Charan, 
19 C. W. N. 395. A mere application for rateable distribution which does 
not comply with the requirements of Or. XXI, r. 11, cannot be treated 
ns an application for execution within the scope of this section; Aruna 
Chellam v. Hajee l?oiaf/icr, 8 M. L. T. 226 p. 227; Ramjua Agarwala v. 
<7uru Charan, 11 C. L. J. 69: 14 C W. N. 390. So also an application 
to tho superior Court for the transfer of an execution case to itself from 
an inferior Court cannot be treated as an application for execution to .the 
superior Court within the moaning of s. 73, C. P. Code; Krishna Kumar v. 
Pasupati, 25 C. W. N. 740. 

The important question that arises in this connection is whether, wdiero 
property of tho same judgment-debtor is attached in execution of more 
Courts than one, and the property is sold by the Court of the highest 
grade, the holders of decrees of inferior Courts are bound, in order that 
they may bo entitled to rateable distribution, to have their decrees trans- 
ferred to tho Court of the highest grade and make a fresh application to 
that Court Tho Bombay High Court in Nimbafi v. Vadia, 16 B, CS3, 
has held that the holders of decrees of inferior Courts must in such 'a case 
apply to the Court of the highest grade for rateable distribution, that being 
the Court bj* which assets are held. On the other hand, it has been held 
by the High Courts of Calcutta and Madras that it is not necessary to 
make a fresh application to the Court of tho highest grade, because the 
Court of the highest grade is to determine, under s. 63, all claims relating 
to tho attached property and such claims include claims for rateable distri- 
bution: Bijoy V Huhum, 20 C. 773; Oirindra v. A’cdar, 29 C. W. N. 575: A. 
I. B. 102.7 0. 001 : Narasimhachariar v. Kriahnamachariar, 26 M. H. J. 400. 

Applications for tho Execution must be made before the Receipt of 
such Assets. — A decree-holder applying for rateable distribution must 
apply for exorutinn of his decree to the Court by which assets are hold 
and ho must do so prior to realization. The section does not require that 
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Benamidar’s Right to Sue. — See. notes vndcr Or. 1, r. I under the 
heading ” Suit in the name of hcriflmjtfar.” 

Right of Benamldar to Execute Decree. — When a decree is transferred 
(really or nominally) by assignment in writing, and the ostensible trana* 
feree executes (lie decree with the pcimission of the Court, the proceedings 
taken and the application on which they are based, are in accordance with 

law as between such transferee ni ’ ’ 4 i-ii-- -lupli be may 

be inerelj a benamidar, and such ■ ■ arc sufliciont 

to keep the decree nh\e — UaJhisJu ' 1 ' ' ■ : C. 388. (9 

C. 633, dtstingiiisJicd , .'> C, L. It. G.W, referred to; 4 B. L R Ap. 40; and 
14 B. L. R. 42.'5*Hotc; 19 W.^R 2.5(5, folloived). But see Gour Stindar v 
Hern Chunder, 16 C. 355 wliere it has been held that an application for 
execution by a benamidar is not an application in accordance with law so 
as to prevent the operation of the law of limitation. 

Right of Beneflolal Owner to Apply to Set Aside a Sale. — ^Wherc im- 
moveable property has been sold in execution of a decree against the osten- 
sible owner as his property, a person claiming to be the beneficial owner i» 
entitled to come in under Or. XXI, r. 90, and to object to the sale; .dbdul 
Gani V. Dunne, 20 C. 418. It is competent to a Court to set aside the 
sale finally and conclusively as against a beneficial owner, although his 
benamidar only, and not he, is made a party to the proceeding. — Baroda 
Kanta v. Chunder Kanta, 29 C 682 : 6 C W. N 706 

Sale for Arrears of Rent — Purchase by Benamidar for Judgment-Debtor. 

— ^Where a sale takes place under the Bengal Tenancy Act, in execution 
of a decree for arrears of rent, and the purchaser is found to be mere 
benamidar for the judgment-debtor HeJd, that under section 173, Bengal 
Tenancy Act (VIII of 1885), tlie sale ivas only voidable and not absolutely 
void — Oopal Chunder v. Ram Lnl, 21 C 554. See Asgar AH v. Aiaboddin, 
9 C. W, N 134. 

Where the nuction-purehasor is a benomidor for the judgment-debtor, 
in an application to sot aside a sale under section 173 of the Bengal Ten- 
ancy Act (VIII of 188.5), and 311 Civil Procedure Code, a second appeal 
lies from the order made on the application, as the application is one under 
section 244, Civil Procedure Code, (s 47) — Chatid Mnnee v Santo ^fonee, 
24 C 707- 1 C. W. N. 534. 

67. (1) The Local Government, with the previous sanction 

of tlie Governor-General in C!oiincil, may, by 
Power for Lo<»i notification in the local official Gazette, make 
niiet •« to (kie* of rulcs for any local area imposingf conditions 
Und in exeeulion of rcspcct of tlic salc of anv class of iiitcrc-sts 
of moV«yr in land in execution of decrees for the payment 

of money, where such interests are so uncertain 
or iijuletei mined as, jn the opinion of the Local Government, to 
make it impossible to fix their value. [S. .'127.1 

(2) ^Yhen on the date on which this C<Kle came into ojiera- 
' tion in any local area, any special rules as to sale of land in execu- 
tion of decree.s were in force therein, the Local Government may, 
by notification in the local official Ga 7 ette. declare such rules t'' 
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Where immoveable property is sold in execution of a decree in separate 
parcels, the sale-proceeds are not deemed to be realized until the_ entire 
amount of the purchase money in respect of all the parcels is paid into 
Court; Ramanathan v. Suhramanianf 26 M- 179. The same vie\r was 
taken by the Calcutta High Court in Barendra v. Martin Co., 33 C. L. 
J. 7, 12 : 62 I. C. 167, but in a recent case, the same High Court has held 
that where property is sold in separate parcels, the sale-proceeds are 
deemed to be realized on the several dates on which they are received by 
the Court; Gmndra v. Kedar, 29 C. W. N. 575: A. I. R. 1925 C, 966, 

A debt due by a third party to the judgment-debtor when paid into 
Court under a prohibitory order under Or. XXI, r. 46, is realized, so that 
it becomes liable to rateable distribution amongst those who applied for 
execution before payment into Court. But one who applies after payment 
is not entitled to rateable distribution; Snniaoso v. Scetharaniayyar, 19 M. 
72’ 5 M. L. J. 151. 

An attachment does not create any charge in favour of the attaching 
creditor as against other creditor. This section draws a sharp distinction 
between attachment and realization and clearly shows that the Legislature 
did not intend to treat the debt as paid until the money has found its 
way into the hands of the creditor, — Shoobal Chunder v. Rnssich Lnll, 
15 C. 202. 

Dismissal of Execution. — Bight to apply for Rateable Distribution.— 
Dismissal of on application for execution for want of prosecution does not 
nffect the decree-holder’s right to share in rateable distribution; Byawlcah 

V. Jatindra, 18 C. W. N. 1311. 

A decree-holder is not entitled to rateable distribution if the application 
for execution is dismissed or time-barred or the decree is satisfied; Gopw 
Chandra v. Hart Mohan, 21 C. L, J. 624; Ranganatha v. Seetharama, • 
M. L. T. 110. 

Priority of Attachment Whether Confers Preferential Treatment, — ^Tbc 
application for execution must be made before the receipt of assets under 
8. 73 (1) The date of receipt of assets is the date of sale of the property. 
The creditors are not entitled to preferential treatment by reason of priority 
of attachment; Thahurdan Motilal v. Jotiep Isliunder, 44 C. 1072: 21 C. 

W. N. 887. 

Meaning of the Word ** Assets ” and “ Realization ” — ^When Assets 
Become Distributable. — The omission of the words " realized by sale or 
otherwise in execution ” and the substitution of " assets held by the 
Court " must have been deliberate and the intention of the legistature was 
that the term *’ assets ” should now include any assets held by the Court 
irrespective of the manner in which they came into possession of the Court. 
The scope of the section has been deJibemtelv enlarged; Harxcharan v. 
Bif'ndra Nath, 35 C. L. J. 327. 

The word “ assets ” means the proceeds of the sale of the property 
which is sold in execution of the decree; and the assets are realized when 
the whole, and not a portion of the same, are paid into Court. — Ramit‘ 
nathan v. SMbrarunnia, 20 M. 179. 

Assets must be realized by some process of Court in execution and 
can apply only to a sale by the Court and not to a private sale by the 
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70 , (1) The Local Government may make rules consistent 
Rutei of procedure, witli tlic aforcsaid provisions — 

(a) for the transmission of tlio decree from the Court to 

the Collector, and for regulating the procedure of 
the Collector and his subordinates in executing the 
same, and for retransmitting the decree from the 
Collector to the Court; [S. 320 para. 2.] 

(b) conferring upon the Collector or any gazetted subor- 

dinate of the Collector all or any of the powers 
which the Court might exercise in the execution 
of the decree if the execution thereof had not been 
transferred to the Collector; 

fc) providing for orders made by the Collector or any 
gazetted subordinate of tlie Collector, or orders 
made on appeal with respect to such orders, be- 
ing subject to appeal to, and revision by, superior 
revenue-authorities as nearly as may be as the 
orders made by the Court, or orders made on appeal 
with respect to such orders, would be subject to 
appeal to, and revision by, appellate or revisional 
Courts under this Code or other law for the time 
being in force if the decree had not been transferred 
• to the Collector. [S. 320, para. 3.] 

(2) A power conferred by rules made under sub-section (1) 
upon the Collector or any gazetted subordinate 
JurUdiction of Collcctor, or upon any appellate or revi- 

" sional autijority, sliall not bo cxerciseable by 
the Court or by any Court in exercise of any appellate or revisional 
jurisdiction which it has with respect to decrees or orders of the 
Court. [S. 320, para.4.] 

COMMENTARY. 

Jurisdiction of Collector and of the Civil Court. — Sections G9 and 70 of 
the C. P. Code, 1908 give authority to the Collector for the purpose of 
enabling him to determine the best mode of satisfying the decree, whether 
it is to be satisfied by management by the Collector himself of the land 
attached in execution of the decree, or uhether it is to bo by its sale or 
letting So far, therefore, as the machinery necessary for the satisfaction 
of the decree is concerned, the Collector is the sole authority. The discre- 
tion is his and no Civil Court can interfere with that discretion But that 
discretion does not extend to any jurisdiction in the Collector to determine 
\\hether the decree itself has been satisfied or not. The latter jurisdiction 
is 111 the Civil Courts It is that Court alone wdiich is competent to deter- 
mine the question judicially: Dhurchand v. TTra Champa, 37 B. 32: 14 
Bom. h. R. 787. 
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The word ** realised *’ means converted into cash or into a form where- 
by it becomes available for immediate distribution, and there is nothing in 
the word itself which requires that process should take place as the result 
of any ulterior proceeding in the course of execution. — Moni ha\ Utnfdratn 

V. }^anahhai, 28 B. 2B1. Sec also Sewdat Hay v. Srce Conto, 33 G. 
639; ID 0. N. 634. Folld. in Bufloo Klian v. Qamani Singh, 13 C. 

N. 1177. 

Moneys paid into Court by sale or otherwise in execution of a decree 
are assets from the moment of their payment into Court and are available 
for rateable distribution only amongst decree-holders who have applied for 
execution prior to that time, — Viito Nath v. Virchand, 6 B. 16. See 
also Srinivasa v. Secfhar<inioj/t/ar, 19 M. 72; Jadn Hoi v. Misri, 8 P- 

W. R. 1920; Surjan Singh v. Pragdas, S3 P. R. 1918. 

Rents of property under attachment realized by a Receiver appointed at 
the instiince of a decree-holder, are assets realized by a process of execu- 
tion. — Fink V. 3fohara;a Bahadur, 26 C. 772: 4 C. N. 27. In Sorahji 
Edulji V. Gcvind Eatnji, 16 B. 91, it has been held that the money paia 
to the Sheriff imder the order of a Court must he regarded as assets realized 
by sale, or othemdse in execution of a decree. Sec also Noor Mohomed v. 
Bilasiram, 47 C. 516, where it has been held that rateable distributioo 
should be limited to the amount of the decrees and cannot be extended to 
the costs of application for execution unless, prior to the receipt of the 
money, there was an order that such costs are to be added to the amount 
of the decree. 

Money paid to a bailiff imder Or. XXI, r. 55, to avert the levy of an 
attachment of moveables is payable only to the attaching creditor and is 
not available for rateable distribution (36 B. 166 foVd,; 28 M. SSO; 23 
264; 33 M. 221; 27 M. 846 re/d. to); Hath Mai v. .iroMirom, 21 Bom, L. R. 
975; Sorab;i v. Xalu Baghunath, 36 B. 156. 

Moneys paid by the judgment-debtor under Or, XXI, r. 43, are asset? 
held by Court available for ^stribution among the judgment-creditors who 
have made previous applications for execution .and ought not to go to 
entirely to the attaching creditor; Indaji v. Cooverjec, M B. L, R. 237; 
93 I. C. 852; A. I. R. 1926 B. 242. 

Money paid by s judgment-debtor imder arrest in satisfaction of the 
decree against him are not assets realized by sale or otherwise. — 
Purjbotam Dq»i v. Mahanant, 16 B. 5S3. Approved in Prosonnomoyt 
T. Sreenath, 21 C. 809. See iianappa v. .Innamali, (1913) M. W. N- 
649: 20 I. C. 919: Doif Afaliomcd v. Siibramaniynm, 8 Bur. L. T. 22. 
Ebji I7mf raev v. Oraham d Co., 19 Bom. L. R. 274; Mahhuh Bui v. 
Bukih Elblii, 14 S. B. R. 164 ; 61 I. C. 424. In Gopal Dai v. Chuni Lai, 
8 A. 67, it has been held that where, after attachment of property, the 
judgment-debtor paid into the Court the sum due under the decree, it* could 
not be regarded fts assets by sale or otherwise in execution. See, however. 
SoTflbji Edulji V. Gorind Ramjt, 16 B. 91. 

This section does not apply to deposit made by the judrment-debtor 
either under section 174, Ben^l Tenancy Act, or under Or, XXI, r. 89. The 
money paid under either of the above sections is not realized by process of 
execution. — Bihari Lai v. Qopal Lai, 1 C. W. N. 69,’); Hari' Svndari v, 
Sethi Bala, 1 C. W N, 195, Followed in Bothun Lai v. Bant l/il, 80 C. 
262; 7 C. IV. N. 341- 41 C. 619. 
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sold m execution of a decree, a suit to set aside the sale is not mamtain- 
aide, Farhat-uu-mtta v. SHiidari Prasad, 18 A. L. J. 124. 

Salt to set aside Order of Colleotor. — A suit Hcs in Civil Court for 
confirmation of a sale held in execution of a decree by the Collector, and 
to set aside an order passed by him concclling the sale. — Bandt Bibt ▼. 
Kafka, A. 602 (5 A. 314, referred to; 3 A. 554 /olfoujcd); Sfiiam Behari 
V. Roop Kirliorc, 20 A. 379, F B. \18 A. 437 oucrrulcd). Followed in 
Afothvra £>ai v. Jaiuiia Praiad, 2 A. 355. But see Chulhi Vpadhya v. 
Badri Upadliya, 19 A. L. J 232 The period of limitation for such a 
suit 18 one year. — liayhunath Pratad v. Koniz Bojjjf, 24 A. 467. (25 B. 

337, P C , and 22 A. 168, referred to, 25 C. 179, dtttingufthcd; and 8 
M 82, declared to he uieffectual]. In Mathura Dat v. Pa««o Laly 10 
B. 216, it has been further held that the rules framed by the Government 
under these sections only restricted the powers of the Court to interfere 
with the procedure of the execution of decrees transferred to the Collector. 
They did not come in the way of a patty bringing a civil suit to cstabliah 
his purchase. 

The Collector has no jurisdiction to act aside, the sale after he had 
confirmed it and re-transmitted the decree to the Civil Court, and the 
validity of that order, so far as it affects the title vested in the auction- 
purchaser, can be legitimately questioned by the party concerned in a 
Civil Court; NandJitshore v. Badam Sinph, 24 A. L. J. 637 : 95 1. C. 
576: A. I. E. 1926, A. 675. 

Suit to set aside a Sale held by the Collector. — A suit to set aside 
a Bale hold by the Collector, on the grounds that the property was not 
ancestral, and therefore could not be legally sold by the Collector, and 
that the real purchaser was the decree- holder himself who had not obtain- 
ed the leave of the Court to bid, is barred by s. 47, — Baidaf Sinyh v. 
Jugal Kiaftorc, 22 A. 108; Bfiafifay Cfiutmifal v. Chakkirpan, 44 A. 380. 

A suit will he at the instance of one who is interested in the pro- 
perty, to set aside tiie sale of that property held by the Collector on 
the ground of fraud alleged to have been committed jointly by the 
ludgment-debtors, the decree-holders, the auction-purchaser and pre-emp- 
tors; Bfiagu'an Da* v. Sura; Prosad, 47 A. 217. 

After transfer and during the pendency -of the execution proceedings 
before the Collector, the judgment-debtor privately sold the property and 
the putchascra paid over the price to the decree-holder and such payment 
was certified to the Civil Court which passed the decree. The decree- 
holder did not give any intimation to the Collector, who in due course 
sold the property. Held that the remedy of the purchaser at a private 
sale was by an application to the Civil Court under s. 244, G, P. Code, 
1882 (s. 47) end not by a separate suit.— Sadho Oliaudhri v.< Abhenandan 
Proiad, 26 A. 101 (24 A. 239, referred fo). Befcrred to in 5 K. L. R. 
121, p m. 

Appeal against Orders ot Collector under this and the following Sec- 
tlona.—jOrdcrs by a Collector in the exercise of the powers conferred under 
e, 320, C. r. Code, 1B82, (ss. 68, 70, 71) and the following sections, re- 
fating to the execution of a decree of a Civil Court, are not appealable to 
the High Court.— .If ad br> Prasad v, ffanaia Kurtr, 5 314; Jlfanrhujt v, 

T/iafcurda«, 7 Bom. L E. 682. 
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A decree-holder who has attached' a fund in Court belonging to the 
judgment-debtor should not be made to wait for other creditors, who have 
not obtained a decree. The decree-holder w’ho first attaches the fund has 
to be paid first out of the fund in priority (38 M. 221 nof folld.i 26 M. L. 

J. 364 folld.). A fund in Court requires no realization- and the moment 
it is attached it can be paid to the attaching creditor; Umma Verikatarai- 
nam v. Methavala Adamji Vsman <£ Do., 42 M. 692 {dissented /rom in 44 
M. 100 (F. B.). 

** Against the same judgment-debtor.’' — It is essential that the decrees 
should have been passed against the same judgment-debtor. This is made 
clear by the introduction of the word " passed ” which did not occur in 
the Code of 1882; Balmer Lawrie' d Co. v. Jadu Nath, 42 C. 1: 19 C. 
W. N. 1202. 

S. 73, C. P. Code, is imperative and does not imply that an apph- 
cation for execution is necessary to obtain the benefit of it. It is not 
necessary that all the* judgment-debtor^ in the several decrees should be 
identical and the fact that in one there is an extra judgment-debtor does 
not make the section inapplicable. The addition of the word “ passed 
has not restricted the application of the section; Mussammat Inderbasi 
V. fiiofnarom Singh, 4 Pat. B. T. 373; A. I. R. 1923 Pat. 216; 74 I. 0 
626. 

A person who has obtained -a decree against two only of the judg- 
ment-debtors, is entitled to come in and share rateably with a person who 
has obtained a decree against those two judgment-debtors and other persons 
-^Ganesh Das v. Siva Lakshman, 30 C. 683, F. B. : 7 C. W. N. 414, F 

B. (12 G. 294 overruled).’ Followed in Gatti Lai v. Bir Bahadur Singh, 

27 A. 158. See also Maharajah of Burdwan v. Apurba Krishna, 14 C. 

J. 50: 15 , G. W. N. 872, This section governs where the first decree i* 
against three judgment- debtors and the decree on which the petitioner 
relies is against one of those three. — CKhotalal v. Nabibhoi Mianji, 29 B< 
528: 7 Bom. L, B. 567. See, however, Chattrapat Singh v. Jadakid 
Prosad, 20 C. 673; and Nimbaji Tulsiram v, Vadia Venkata, 16 B. 683. 

Two decrees were obtained against the estate of the deceased testator, 
each obtained against two out of three executors. One of these two exc* 
cutors was common to two suits. , Each decree was priwo facie capable 
of execution against the estate, held, that the decree-holders were entitled 
to rateable distribution of the assets under b. 73; Nilmani v. Hiralal, 

C, Jj. 3. 100. 

If the fund in Court is the jouit property of two persons, one of whom 
is the judgment-debtor under one decree and both of them are judgment- 
debtors under another decree, the former decree-holder is not entitled 
to rateable distribution; Muihiah Chetty v. Alagappa Ghetty, 24 M. 

T. 179: (1918) M. W. K. 620 (33 M. .465- 12 C. 294: 16 B. 683 : 22 
M. 241 relied on). " 

Where a property belonging to A has been attached under a decree, and 
decree-holders other than the nit aching creditor have applied before roalir®* 
tion of assets to participate in the sale-proceeds, and amongst them * 
creditor who has obtained a decree against A and B, such latter creditor 
is entitled under s. 73 to share in the proceeds o! the sale of B’s property- 

Shumbhoo Nath x. Lucky Nath, 9 C. 920. Approved in The Delhi and 
London Bank v. The Uncovenanted Service Bank, 10 A. 85, In Grant v. 
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(exhausted all the power of execution conferred upon him, then any 
maUoTS requiring to be done, must be done by tlic Civil Court wluoh 
made the decree (31 B. 207 referred to). 

A sale of certain property by the Collector in execution of a decree 
was set aside by the Collector oh the application of the decree-holder, 
and a re-sale took place at which the decree-holder purchased the property. 
Subsequently on the application of a third party - W’horbffcred' to' pay a 
higher value, the Collector set aside the sale and ordered a “re-sale, and 
the re-sale accordingly took place. Held that the re-sale by the Collector 
W'as a nullity and that the question with regard to the confirmation of 
the previous sale should bo dealt w“ith by the Sub- Judge, as if the Collector 
had issued no orders on the subject. — Boi Aniathi v. Madhav, 16 B. 694, 
(15 B. 822 followed). , i 

When a decree is sent to a Collector for execution, the Civil Court 
ought not to control his proceedings, unless it is set, in motion by, one of 
the parties to the execution proceedings . — Hargovan v. Hira .Hartbhai, 6 
B. 301. ( • ‘ > 

After transfer of a decree under ss. 68, 70, <71, application under 
Or. XXI, r. 2, about part payment of the decretal amount should be, made 
to the Collector as being, within the meaning of Or. XXI,' r. 2, “ the 
Court whose duty it is to execute the decree." — Mahhmmad' Said v. 
Payage Shahu, 16 A. 228. followed ‘in Khusalchand v. Andram Saheb- 
rom, 35 B. 516. i . , 

Where a decree has been sent to the Collector, for execution, he holds 
any money which may be realized in execution of such 'decree at the diS; 
posal of the Civil Court by which the decreee has been sent to him for 
• execution and he is not competent to distribute such money in 'contra- 
vention of an order from the Civil Court . — Tapesri Lai v. Deohi Niindan, 
16 A. 1. 

Where a Collector gives a sale-certificate to a purchaser ■ after a sale 
in execution, and when the purchaser, applies to the Court which passed 
the decree for delivery of possession, the Court has jurisdiction to deter- 
mine what actually passed by the sale . — Sundar Das v. Mansaram, ,7 A: 
407 (5 A. 374 ref erred fo). , • , . ' , i . , 

"Shall be deemed to be, acting judicially." — ^Though a Collector 
executing a decree shall be deemed to be acting judicially within the 
meaning of this section, he is not a Court; Bhagawan Das v. Surai Prosad, 
47 A. 217. ; , , 

' ' 72. (1) Where in any local area in -which no declaration 

Where Court me ^nder scction 68 is in force the property 
authorize Collector attached cottsists of land Or of a share in land, 
{an*d*^ and the Collector 'represents to the Court that 

^ - the public sale of the land or share is objection- 
able and that satisfaction of the decree may be made within- a 
reasonable period by a temporary alienation of the land or share, 
the Court may authorize tlie Collector to provide* for 
such satisfaction in the manner recommended by him instead 
of proceeding to a sale -of the land or share. 
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Rent Deoree.—An ordinary judgment-creditor holding a money-decree 
is not entitled under this section to claim rateable distribution of assets 
realized by sale of the judgment-debtor’s house or building, under a decree 
obtained by another creditor for rent due to him in respect of the said 
house or building . — Manik Lull v, Lalcha Mansing, 4 B. 429. 

Transfer of Decree to the Court where Assets are held, If necessary for 
Rateable Distribution, — On this point there is still divergence of judicial 
opinion. In several cases it was held that to entitle a decree-holder to 
rateable distribution the transfer of the decree to the Court where the pro- 
cess of realization takes place, is necessary. But in several other cases, it 
was held that transfer is not necessary. The question is still unsettled as 
will appear from the following cases. 

To enable rival decree-holders to share in the rateable distribution of 
the assets, they must either apply to the same Court for execution or their 
apphcations must be transferred to tho same Court . — Mnttalangiri v. 
Muttayyar, 6 M. 357, See also Gopee Nath v. Achcha Bibee, 7 C. 553: 
0 C. L. B. 395; Jetha Madhavji v. Najeralli, 4 B. 472; KrishnashankaT y. 
Chandra Shankar, 5 B.- 198; Nimbaji Tulsiram v. Vadia Venhati, 6 
B. 683; Jaynarayan v. Isynail, 20 B, 377; and Dattatraya v. Bahimtullah, 
18 B. 456. In Ram Chandra v. Latchman, 7 Bur. Jj. T. 277, it has 
been held that it is illegal for a Court to attach money lying in the hands 
of a Court in another district. The proper procedure is to have the decree 
transferred to the Court in that district for execution. But see Clark v. 
Alexander, 21 C. 200, where it has been held that the practice of the 
Calcutta High Court in favour of the principle of rateable distribution 
amongst all the attaching creditors, is without any such condition as the 
transfer of the execution proceedings to the superior Court. (7 0. 553; 
and 12 C. 33, referred to; 6 M. 357; and 16 B. 683 not folld.). The 
same principle has also been followed in Har Bhagat Daa v. Anandaram, 
2 C. W. N. 126. See also Mohun Lai v. Humayun, 13 0. C. 291; 
Arimuthu v. Vyapuri, 21 M. Xi. J, 505 : 9 SI. L. T. 121 : 35 M. 588. 

The original Court can entertain an application for rateable distribution 
at the instance of the decree-holder even without any formal re-transfer 
or a certificate from the second Court under ss. 38, 39, 41, 0. P. 0., 1882. 
(Or. XXI, rr. 4, 5). Upon such application being made, the Court to which 
the decree had been transferred should be called upon to certify (ss. 38, 
39, 41, Or. XXI, IT. 4, 5), wjiot portion, if any,' of the decree has been 
satisfied, and upon obtaining such certificate, the assets may be rateaWy 
distributed . — Baij Nath v. Holloway, 1 C. L. J. 315. .The Court to which 
the decree is transferred for execution has no power to entertain the trans* 
fereo's application for rateable distribution; such application can only be 
entertained by the Court which passed the decree . — Tameshar ' Prasad v. 
Thakur Prasad, 25 A. 443. 

The Judge of a Court of SjuiuH Causes, vested w'jtji the powers of o 
Sub-Judge, is not one and the same Court but tw’o different Courts. Held, 
therefore, that the holder of a decree made in the capacity of Sub- Judge, 
who had applied to such Judge acting in that capacity for execution of hi* 
decree, was not thereby entitled to share ratoably under &. 295, C. P. Code, 
1882 (b. 73), assets subsequently realized by sale in execution of a decree 
made by such Judge in the capacity of Judge of such Small Cavse Court , — 
Himalaya Bank v. Hursl, 0 A. 710, See also Chclla Narasiah v. Soniau, 
25 M. L. J. 601; 21 I. C. 809. But sec Malhan v. Naiso, 9 D- 174; 


DbTKlBUltoN Ot' ASSfeTS 


507 


Sees. 7^ & 73. ] 


refused to accept on the ground that under the terms of the decree the 
property must be sold. The Chief Court held this view erroneous and 
the District Judge again referred the case to the Collector for execution. 
Held, that he could do so and was not bound by the recommendation 
of the sub'divisional ofiicer ns he is not a Collector within the General 

Clauses Act; GurandHta v iJtotoiiip, 27 1. 0. C30: 9 P. L. R. 1916. 

As to power of Assistant Collector, seo Euipcror v. Dhajan Tewari, 
37 A. 334. 

Power to Propose Temporary Alienation. — A member of agricultural 
tribe was a judgment-debtor under u decree of Civil Court aud his laud 
was attached m execution. The executing Court asked the Collector to 
intervene. HcM, that the Collector had, under s. 72 of the Code, j’uris- 
Action to make a proposal for temporary alienation of laud notwith- 
standing the provisions of s. 16 (1) of the Punjab Alienation of Land Act; 
Saleh Jfa/io«ied v. Mcher Singh, 1 P. It. (Ilev.) 1919: 51 I. C. 399; 

GurandHta Mai \ J liustomii, 9 P. L. It. 1916; 27 I. C. 630; Sardarni 

T. Ram Rattan, 1 L. A. 192 F, B.; Soni Diita v. Nur Ahviad, 4 Lah. L. J. 
476 : 74 I. C. 194. 

'* Sections 69 to 70 shall apply so far as applicable.*' — The section 
docs not apply to a decree which directs the sale of land or of a share in 
land, in pursuance of ii contract specifically affecting the same. The 
Court, therefore, cannot authorize the Collector to stay the sale in such 
.a case under .this section. — Dhagwan Prasad v. Shco Sahai, 3 A. 850- 

Possession cannot be given to an usufructuary mortgagee of the pro- 
perty, while the property is in the management of the Collector. For 
instance, where money having been advanced, a contract was made to 
secure re-payment of it by a usufructuary mortgage of land, w'itli posses- 
sion to be gi>en to the lender, which, how’ever, had then already been 
attached under a decree, and had been taken under the Collector's 
management under s. 326, C. P. Code, 1882 (s. 72). To perform the 
contract by delivery of possession of the land having thus become impos- 
sible, it was held that the lender of the money W'as entitled to compensa- 
tion, the daindgcs being the amount of the advance with interest thereon 
’—Seth Jatdoyal v. Ram Sahac, 17 C. 432. Followed in 16 M. 326 

Limitation. — Where the immoveable property of the judgment-debtor 
IB placed under the management of the Collector under this section, 
limitation against the judgment-debtor docs not run so long as the pro- 
perty remains under such management. — Giridhar Dat v. HanhanUar, 
20 A. 383. 

DISTRIBUTIOH OF ASSETS. 

73. (1) Wiicre assets are held by a Court and more persons 

than one have, before the receipt of such assets, 
application to the Court for the execution 
■My dittributed of dccrces for the payment of money passed 

•mnnB deeree-Koid- against tlic samo judgmeiit-dcbtor and have 

not obtained "satisfaction thereof, the assets, 
after deducting the costs of reali 7 :ation, shall be ratc.ably dis- 
tributed among all such persons ; 
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uot disturbed aud they have a right to the distribution; Arunachellam x. 
Somasundarani, 12 L. W. 328: 59 I. C. 86. 

A mortgagee o£ a judgment-debtor who -has' obtained no decree againU 
th& latter and has not made any -application imder 8. 78 -'of the' C. P. 
Code cannot claim the assets realized by the sale of the judgment-debtors 
property in execution of a decree held by another creditor; Po iSo v. Ba Zan, 
12 Bur. L. T. 43. 

Or. XXI, r. 72, is Subject to the Provisions of S. 73. — Where there are 
competing decree-holders who have applied for execution of their decrees, 
the decree-holder who has been permitted, under s, 294, O. 1*. Code, 1882 
(Or. XXI, r, 72), to purchase the property in execution of his o'W'n decree, 
must share the sale-proceeds rateable’ with such competing decree-holders, 
and will not be allowed to set oS the purchase-money against the amount 
duo to him on his decree . — Shrinivas v. liadhabai, 6 B. 570. See also 
Madden v. Chopyaui, 11 M. 356. Or. XXI, r. 72, must be lead with s. 73 
and to give effect to both sections, the receipt to be given by the decree- 
holder, who has obtained leave to bid, and has purchased the -property sold, 
can onl\ be accepted for so much of the judgment -debt as the assets appli- 
cable to its discharge may suffice to satisfy. — T'lrurapooo v. Varada, 5 M. 
123. 

Decree-holder who has Attached before Judgment. — decree-holder 
who has attached before judgment, is not entitled to rant under this section 
as an applicant in execution, and as such to obtain, in execution/ u share 
of the propcity whicfi he has attached, unless, subsequentl}’- to his decree, 
ho has applied for execution . — Pallonji Shapurji v. Jordan, 12 B. 400; »ee 
also Venhata \ Kupanna, U M. L. T. 533; (1913) M. W. N. 1021. 

Attachment Before Judgment Without Decree. — It does not entitle a 
person to share in the rateable distribution, he being thus incompetent to 
appl} for execution at the time when the assets were realized . — Madhusudan 
V. Bash Mohan, 22 C. L. J. 614. 30 I. C. 38, (13 0. W. X. 1177, dielin- 
gtthhed); Batho Khan v Gomani Singh, 13 0. W. X. 1177. 

An attachment before judgment cannot by itself give a simple creditor 
priority over « mortgagee, nor can the former get any benetit under s. 73 
when not only is tliem no application by him for the execution of the decree 
but the money is realized before attaclimbnt (34 Jl, 25 ; 19 Jl. 72, folId)i 
Prahhala A'ora#«»n/«a Muttry SoPiappa, 3*2 I. C. 944. 

Where there are several attachments before judgment and the moneys 
are realised before auj of the plaintiff obtains a decree, the moneys should 
bo licld to the credit of all the suits and distributed between all the attach- 
ing creditors who subsequentl} obtained decrees; Subramaniam v. Sanhara 
Aiyar, (1022) M. W. X. 262: 08 I C 714; Subbier v Nachiappa, 14 L. W. 
582; (1921) JI. W. N. 817. 

Attachment before judgment of goods b^ oue creditor — Goods sold and 
price paid into Court — Money in Court deposit attached by two other credi- 
tors in suits against sam ’ ' • ’ • i — . . . under s. 73 the 

money in Court u as liable the three decroe- 

boldera; Nachiappa Cheltu *' ‘ . L. J. 4I8. 

Proviso (a). — “ Where property Is sold subject to a mortgage." — 
The proviso was intended to apply to a case where the property is actually 
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portant change made in this section, is the substitution of the words 
“ ossets arc held by a court ” for the words ** assets realized by sale or 
otheriL'tsc in cxcctiUon," winch occurred in the old section. 

The next change made in the section is that the words " before the 
receipt of such assets ” have been substituted for the words " prior to the 
realization.** 

Another change made in the section is that the words " interest in ** 
in cl. (&) have been substituted for the words " right against.’* 

“ The efTect of the above alterations will be separately considered 
under different headings and sub-headings. 

“ The Committee have slightly altered the wording of this clause in 
order to bring it into line with the Transfer of Property Act, 1882, section 
96.” — See *‘ Notes on Clauses.” 

Object of the Section. — Under the Code of 1859 (s. 270), where there 
were several decree-holders against the same judgment-debtor or debtors, 
those who first attached the property had a preferential claim over the sale- 
proceeds to the e?cclusion of other decree-holders who attached the property 
subsequently. This gave rise to unnecessary 'multiplicity of execution 
proceedings; and in order to prevent this and to secure an equitable distri- 
bution of the sale-proceeds amongst the several decree-holders by placing 
them upon an equal footing and to make the sale- proceeds rateably divi- 
sible amongst all of them, instead of giving priority to one ' decree-holder 
over the others, that this section was enacted in the Code of 1882, and 
now in the present Code this section has been recast with such additions 
and alterations as were rendered necessary according to th6|rulings of the 
High Courts. The object of this section is to provide for the rateable 
distribution of assets, upon which two or more persons are considered to 
have equal claims The test of the application' of this sectio’n is ‘not 
whether the decrees have been passed against the same, judgment-debtor, 
but whether the applicants, for rateable share, have applied for execution 
against the same judgment-debtor; and if the words " against the same 
judgment-debtor ” are literally construed, then, in many cases, the*6bject 
of the section will be defeated and grave injustice will result. : The .words 
must be read referring more to the property which he represents 'than, to 
the person against whom execution is sought (Abadi Begum v. 8ha Ara 
Begam, 8 Oud. Cas. 86). The purport of the section is not to alter or limit 
the rights of the parties arising out of contract, but simply to deterniine 
questions between rival decree-holders, standing before the Court on the 
same footing and in respect of whom there is no rule for otherwise deter- 
mining the mode in which the proceeds of property sold in' execution shall 
be distributed; Hasoon Ara Begum v. Jaujadoonm'ssa, 4 C. 29. In Bamjus 
Aganoala v. Guru Charan, 11 C. L. J. 69; 14 C. W. N. 396, Mookerjee, J., 
said ” Section 295 of the C. P. Code of 1882, deals with the question of 
the rateable distribution of the proceeds of the execution sale "among' 
decree-holders As was observed by Strachey, C. J., in Be that Das v. 
Nand Kiahore, 23 A. 106, the object of the section is twofold. ' .The firsts 
object is to prevent multiplicity of execution proceedings, 'to obviate in a 
case, where there are many decree-holders competent to' execute their 
decrees by attachment and sale of a -particular property, .the .necessity of 
each and everyone separately attaching and separately selling that property.,' 
The other object .is .to secure an equitable administratioa of property 5 ' 
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Code, 1882 (b. 73), did not prejudice the rights, of the unsatisfied mortgagee, 
or discharge his incumbrance. — Janoky BvUabh v, Jahiruddin Mahomed, 
10 C. 567. (4 C. 29 referred to). 

S. 73 (1) (6) applies only , to a mortgagee whose charge is valid agamst 
the executing decree-holder. When he holds a money ‘decree apart from 
his mortgage, he can apply ior rateable distribution; Bobu Bishun Mohon 
V. Narayan Prasad, 74 I. G. 140. 

Proviso (c). — “ Where immoveable property is sold in execution, 
for discharge of an incumbrance thereon." — ^The meaning is that when 
immoveable property is sold in execution of decrees ordering its sale for 
the discharge of incumbrances, the sale-proceeds are to be applied in Bstis* 
faction of incumbrances according to their priority. — Sahai Bam v. Shib 
Lai, 7 A. 379. To read the words " an incumbrance ” as an " incumbrance 
or incumbrances " would be to defeat the intention of the Legislature as 
expressed in this section, and also in section 80 of the Transfer of Property 
Act. — Mitthu Lai v. Kishan Lai, 12 A, 646. 

The categories included in 73 (1) (c), C. P. Code, are arranged in 
order of priority but the third category refers to such subsequent encum- 
brances alone as are entitled to take precedence over the money-decree 
holders mentioned in the fourth category. The encumbrances enumerated 
in the third category are not such encumbrances as are created by the 
judgment-debtor during the pendency of an attachment by a money decree- - 
holder. When a subsequent encumbrancer invokes the aid of the third 
category u* s, .73 (1) (c), C. P, Code and claims the benefit of the priority 
conferred thereby, the Court is bound to satisfy itself that he is in 
entitled to precedence over the holders of decrees for the payment of money 
mentioned in the fourth category; Barendra v. Martin and Go., 33 0. L. 
J. 7. 

Mortgage — Bale by first mortgagee — Arrears of rent — Lien — Claim by 
puisne mortgagee on proceeds of sale. — Held that the second mortgagee was 
entitled to recover the sum claimed in preference to the first mortgagee B 
claim for arrears of rent. — Sivaram v. Subramanya, 9 M. 67. 

As between registered and unregistered mortgagees, the registered 
mortgagee, though his mortgage is subsequent in date, will have prionty 
over the unregistered mortgagee in the distribution of sale-proceeds, but the 
holder of an unregistered mortgagee wdll have priority over the holder of 
money-decrees in the distribution of sale-proceeds under this section.— 
Padnianath v. Khemu, 18 B. 684. 

This section does not apply where the amount due on the mortgagor b 
incumbrance had not been ascertained, and where no steps had been taken 
to have the' same ascertained, the Court executing the decree was not m 
a position after defraying the expenses of the sale and prior incumbr^ces, 
to apply the suiplus proceeds in discharging the interests and principal 
money duo on plaintiff’s mortgage; Barham Dcu Prasad v. Tarachand, 83 
C. 92 : 9 C. W. N. 989. Affirmed in 41 0. 654, P. C. : 18 C. W. N. 345. 

Tho provisions of section 73 (c) operate, as the earlier part of the sec- 
tion shows, only whore the litigant concerned has himself obtained n decree 
and applied for rateable distribution in execution thereof; Nathan Sao v. 
Mrs. Annie Besani, 19 C. W. N. 685; 19 1. C. 226 (88 C. 02 referred io). 
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ftboTc alteration any tnntcrial change has been made in the law No doubt, 
the words of the present section are wider than the words of the old section 
but it seetns that by the above altorafion no material change has been mntle 
in the law. The present Code is divided into sections and rules, and as 
has been pointed out in Nabinchandra v. Pran Krishna, 41 C. 108, p. Ill, 
the sections only lay down general principles, and the rules provide the 
means by which they can be applied. The result is that the rules restrict 
the application of the provisions contained in the sections. That being so, 
the general terms of this section are to be construed subject to the provi- 
sions contained in the rviles Now we find that section 73 provides in 
general terms “ the axtrti held by the Court ” but those general words are 
to be applied according to the restriction contained in the rules The 
Bombaj High Court in jSorob/i v Kala, 3G B. 156, has held that moneys 
paid into Court under Or. XXI, r. 55, are not assets held by the Court 
within the meaning of this section. The samo Court in Ganeah v. Vithat, 
37 B. 387 and the Calcutta High Court in Harai Saha v. Faizlur Itahmati, 
41 C. GI9: 18 C. L. J. 144- 17 C. W. N. 636 and the Madras High Couit 
in Veera liaghavan v. Mannadiasier, 23 M. L. J. 585 : 17 Ind. Cas. 920, 
have held that money paid into Court under Or. XXI, r. 89, of the C. P. 
Code, 1908, cannot be rateahly distributed under section 73 In both the 
Bombay and Calcutta cases, the cases reported in 81 C. 262; in 1 C. W. N. 
195 and 695 and 28 M. 280 decided under the old Code have been 
followed. Similar view of the change in s. 73 of the present Code has also 
been tahen in Jetha Bhima v. Lady Janbai, 37 B. 188. In Gouri Dutt v. 
Aitiar Chand, 15 C. L J. 49, it was held that money paid out of Court by 
judgment-debtor to one of the decree-holders is not assets within the 
meaning of s. 295 of the C. P. Code, 1882. In Thtru Vengadiah v, Thiru 
Vengadiah, 26 M. J. 364, it has been held that the fact that a fund in 
Court is attached by a Court does not constitute the fund, “ assets held 
by ” that Court within the meaning of this section. Therefore the first 
attaching creditor in point of time is entitled to be paid in full out of the 
fund and the other attaching creditors are not entitled to rateable dietr 
bution. 

It would thus appear that the alterations made in section 73 do not 
alter the effects of the provisions of the rules contained in Schedule I. It 
cannot therefore be laid down as a general proposition, that the words 
‘‘ aaaeta held by the Court/' in the present section, include all assets of a 
judgment-debtor, whether realized by sale or otherwise in execution of a 
decree or not. The words do not include monies paid into Court by a 
judgment-debtor for a particular purpose, under the provisions of the rules 
contained in Schedule I of the Code. If the intention of the Legislature is 
that the above words include any kind of assets of the judgment-debtor 
whether realized by sale or otherwise in execution or not, then the section 
will nullify the express provisions of the rules contained in Schedule 1, 
Or. XXI. 

In Kafum Sahifia v. Hajee Badaha, 38 M. 221, p. 224 Bakew^ell, J., 
said: *' The employment in s. 73 of the word “ assets ” instead of the pro- 
perty of the debtor, and the references to the costs of realizations, and to 
the sale of property subject to an incumbrance appear to me to show that 
the section contemplates the case w’here property of judgment-debtor has 
been realized in execution, and that it is not therefore applicable to 
present case " (where money was paid in satisfaction of the decree), . 
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such price has' come as 'Such periMDn’fl rateable share of the assets of the 
judgment'debtor under s. 78, He is not limited to the procedure in the 
execution department. — Kinhun Lnl v. ^fuhflvimn(i Saf(Jnr AU, 13 A. 883. 
(5 A, .'■>77, followett}. 

BWal Decree-holders — Bight ol One Decree-holder to Impeach Decree 
of Rl7al Decree-holder, — In the absence of fraud on Court or collusion a» 
between the decree-holder and judgment-debtor, it is not open to one 
decree-holder to attack a decree obtained by another decree-holder against 
the same judgment-debtor seeking rateable distribution as not creating a 
valid debt and entitling the decree-holder to share in the distribution of 
the OBsets under s. 73. The mere fact that the decree was obtained ex 
parte or on perjured evidence is not enough to vitiate it; Venhatarama 
Iyer v. The South Indian Banh Ltd., 48 M. 881: 88 M. L. J. 103. 

Where there are two decree-holders of one judgment-debtor and the 
objection of the judgment-debtor that the property was not transferable 
against one is disallowed and against the other it is allowed, the latter « 
entitled to rateable distribution of the sale-proceeds on execution by the 
forrnor; Oopal Chandra v Mari Mohan, 21 C. Xj. J 624. 

An executing Court when rateably distributing the proceeds of a sale 
in execution cannot go into the question whether the decree under which 
distribution is claimed has been obtained by fraud; Dattatraya OovinStein 
V. Purshottam Narayanseih, 40 B. C35. 

The act of distribution under s. 78 is a ministerial Act and therefore 
where the first decree-holder objects to rateable distribution on the gTO.“?“ 
that the second dccreo-holder'a decree was collusive and urges for judicial 
decision on the point; held that his prayer should bo disallowed; Bibi 
Ilijbiha V. Mt. Basoolnn, Pat. 44,'j. A. I. R 1020 Pat. 407. 

Jurisdiction of Court to Determine whether the Claimant Is a ^na 
fide Creditor or a Sham Decree-holder or that His Decree Is Time-barred.— 
Under s. 73 of the C. P. Code it is competent to the Court to investigate 
whether any of the decree-holders who claim rateable distribution is s 
6o>io fide or a fictitious decree-holder and is a henamidar for the judgme^- 
debtor; Piiron Chand v. Svrrndra Narain, 16 C. Ii. .T. 582: 17 C. W- 
820 See also In rc Sundar Dan, 11 C 12, Chhaganlal v. Fazarali, I" 
B. l.'>4; Katum Sahiba v. Hajee Badnha, 88 M. 221. In Peary Lai v. 
Peary Lai, 18 C L. .T. 640: 19 C. W. N. 903, it has been held that under 
t». 73 of the C P Code the Court has jurisdiction to hold a summary en- 
«juiry ns to the fraudulent character of the decree itself obtained by one of 
the decree-holders claiming rateable distribution. This conflicts with the 
view expressed in 81 M. 221. See also Venhaiarama Iyer v. South Indian 
Banh Ltd , 43 881. 

Where a personal decree is passed against a judgment-debtor ip collu- 
sion with n decree-holder, another decree-holder may prove collusion and 
corrupt nature of the bargain between them and rateable distribution 
bo refused if the Court is satisfied of the collusion and comipt bargain; 
.Suri/anarfli/nna v Gojiala, 23 If. L. .1 000: 12 M. L, T. COO. 

Where property had been attached tn execution of decree, it is compe- 
tent to a rival decree-holder to show- that the aftneliment should not issiw. 
as the decree under which it issued was barred by limitation: and the 
I'ourt. if satisfied that the decree is so barred, is competent to see that the 
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burH decree-holder must also npply for nttachmont of the assets; 7ndra 
Chandra v. Ghaneshyam, 9 C. L. J. 210, tee also Ramjus v. Guru Chum, 
11 C. L. J. 69: 14 C. W, N. 890. 

^ Creditors who have applied for execution of their decrees prior to reali- 
zation are alone entitled to participate, and not those who have subse- 
quently obtained attachments; Finic v. ^fahnraj Bahadur, 26 0. 772 : 4 
C. W. N. 27, See also Stirendra v. Kartich, 62 I, C. 857. 

An application for rateable distribution is maintainable when the sale 
13 going on, as it has been made before the receipt of assets within the 
meaning of the section; ^fu88t, Hurnoozi Begam v. Muist. Ayesha, 5 Pat. 
L. J. 415 : 57 I. C. 421. 

An application for an execution must not only have been made before 
the assets came into the hands of 'the Court, but must also be on the file 
and undisposed of, to entitle a decree-holder to share rateably in the assets 
realized by another decree-holder in execution of his decree against 'the 
same judgment-debtor. — Tiru Chittambala v. Seshayyangar, 4 M.‘883. The 
-decree-holder seeking rateable distribution must, prior to the realization, 
®pply to the Court by which the assets are held for execution of his decree; 
Chunni Lai v Jugal Kt shore, 27 A. 132. Such application must be in 
the form prescribed by Or. XXI, r 11 (2) G. P. Code; Dwarhadas v. Ohasi 
Bam, 64 I. C 53 Sec also Chella Narashia v. Sonian, 25 M. Ii. J. 601: 
Bamjvs .Aqanvnla v. G«r«. Charon, 11 ,C. L. J. .69: 14 C, W, N. 896; 
Madhti Sudan v RaslimoJian',' 21 C. L. J. 614. 

The circumstance that the petition of one of several decree-holders in 
applying for execution requires amendment, because of the list of the pro- 
perty being incomplete, is no ground for declaring such application to be 
superseded by a late application made before the completion of the neces- 
sary amendment by another co-decree-holder for -execution . — Ahmed 
Chowdhury v. Xhofoom. 7 C. L. R. 537. - . ' 

Section 73 of the Code ^s applicable only if, an application for execu- 
tion of the decree in the'' prescribed form had' already been made before 
the receipt of the assets and the fund out of which rateable distribution 
18 asked for is one, realized in execution; Kaium Sahiba v. Hajee Sadsha, 
38 M. 221. 

Where in pursuance of an order passed by a superior Court, assets 
realized in execution of a decree of a subordinate Court are transferred to 
the superior Court, the' assets are deemed to be received within s. 73 by 
the transferee Court when they are actually received by that Court; 
Oodavaribai Govindrao v. Du Kappa, 29 Bom, L. R. 319: A. I. B- 1927 
B 247, . . 

The^ condition essential to attract the operation of s, 73 is that the 
application to the Court for execution’ of -decrees should be made before 
the receipt of the assets which have to be rateably distributed. Such 
assets are received when the whole and not one-fourth of the purchase- 
money is deposited : Maharaja of Burdwan v. Apurba Krishna, 14 0. I#. 
J- 50: 15 O. W. N. 872: see Hafee Mahomed v. Damodar, 18 C. 242; 
Ramonoffion v. Subramania, 26 M. 179; Arunachellan v. Haji Sheik, 34 
M 25; Arimtifbu v. Vijapuri, 21 M. L. J. 505; 9 M. L. T. 121: 85 M. 
588; Byomkesh v. Jofmdm, 18 C.,W. N. 1311; Ba*’endra v. Marieri <f ^ 

33 C. L..J. 7. , . , 
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not a decree, as all the conditions enumerated in 8. 47 are not present, and 
consequently is not appealable; Balmer Latorie d: Co. v. Jadunath^ 42 C, 1: 
19 C. W. N. 1202 (36 C. 130 folld..; 80 B. 156. , distinguished); yarada v. 
Venkdianaiham. 42 M. L. J. 473V'AV'r B. 1922, 'M/ 99; '67 I. 0. 646. 
See also Venliataj)erumal v. Venhata Bcddi,' 17 M. L.'T. 427: (1915)^1. 
W. N. 334; Magan Lai v, Bhogi Lai, 12 B. L. B. 365; Jagadish v. TCripa- 
nafh, 36 C. 130; PungaluT Chennamma v. ilfmor Raja of Karvetinagar, 
1 li. W. 234: 23 1. G. 422, , . . 

No appeal will lie from an order under s, 73 dismissing on the ^und 
that the decree was barred by liinitation, decree-holder's appliption to 
share in the assets realized under another decree "against' the' same' judg- 
ment-debtor. Such an order cannot be regarded as a decree under s. 47 
— Kashiram v. Mani Ram, 14 A. 210. Eeferred to in Ram Chunder v. 
Hamiran, 11 C. W. N. 433; 6 C. L. J. 437. 

Revision. — An order under this section is subject to revision; see 
Jagadish v. Kripa Nath, 86 C. 130; Sri Krishna v. Chandaoh, 32 M. 334: 
19 M. li. J, 807; Indra Chand v. Gkaneshyam, 9 C. L. J, 210; Maharaja 
of Burdwan v. Apurha Krishna, 14 C. L. J. SO: 15 C- W. N. 872; 
Ohimlal v. Todormui, 26 C. W. N. 169.; Dwarhadas v. Jadah. 61 C. 761: 
78 I. C. 731 : A. I. R. 1924 C. 801. But revision was refus^d'in the foUow- 
ing cases; Hari v. Btrendra, 35 C. L. J. 327: 70 I. C. 541; Kanpaga v 
Vania, 48 M. L, J. 459 : A. I. B. 1925 M. 587 : 87 I. C. 390. 

Rights Created by this Section : Not Affected by Insolvency. — ^An order 
made under this section for rateable distribution is not affected by the 
insolvency of the judgment-debtor subsequent to the. making of the order. 
But the order will be confined in its operation to assets of the judgment- 
debtor realized up to the the date of the vesting order; assets realized after 
the date of the vesting order will vest in the official assignee; Howatson 
V. Durant, 27 0. 351; Official Receiver of Tanjore v. VenJeafarama, 42 Ji. 
B. J, 861 ; A. I. B. 1922 M. 31 : 68 I. C. 512. 

RESISTANCE TO EXECUTION. 

74. Where the Court is satisfied that the liolder of a decree 
for the possession of immoveable property or 
cuUon.*^*"'* *** ***’ that the purchaser of immovable property sola 
in execution of a decree has -been ^ resisted or 
obstructed in obtaining possession of the property by the judg- 
ment-debtor or some person on his behalf and that such resistance 
or obstruction was without any just cause, the Court may, at the 
instance of the decree-holder or purchaser, order the judgment- 
debtor or such other person to be detained in the^civil prison for 
a term which may extend to thirty days and may fiirther direct 
that the decree-holder or purchaser be put into possession of the 
property. [S. 330.] 

This section corresponds to section 830 of the C. P. Code of 1882. 
with some additions and nllerntions, and it should bo rend wth tho provi- 
sions of Or. XXI, r. 98, w'here the procedure, to be followed in case of 
resistance to delivery of possession to decrye-holder or purchaser, has been 
laid down and cases bearing upon the section are noted, 
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judgment -debtor of proper! iVk nttnclied. The assets are not realized bj the 
Attachment but by the sale. Tlio realirntion must be by sale by the Court 
in execution or b\ ono of the other remedies prescribed by the Code of 
Cml Procedure. The fact that money is paid into Court in satisfaction of 
the attaching creditor’s debt does not inaho such money assets realized 
under this section. — Vibudhapriva TtrtUatwami v. Yusuf Sabib, 28 M. 880; 
15 M. L. J. 202. See also hTtmui .Voosn v. Maldd, 23 M. 478; Sew; Bux 
Bogla V. Shib Ghundcr, 13 C. 225; Pronomio Moyi Sree Nath Boy, 21 
C. 809, (6 B. 683, and 18 C. 225 approved). When the pel-mission is 
granted^ under Or. XXI, r. 83, to raise money by private alienation, such 
money if paid into Court is asbcts. Money paid into Court by one of the 
modes mentioned in Or. XXI, r. 55, of the C. P, Code, is assets held by 
the Court \\'ithin s. 73 of the Code; T/jtrartani PiUai v. Laxinana Pillai, 
41 M. 616: 35 M. L. J. 160. 

The Court has no power to rateably distribute under this section money 
deposited in Court under Or. XXI, r. 89, w’ith a v-iew to setting aside a sale 
of immoveable property in execution of a money-decree; Harm' v. Faitlar, 

40 C. 619: 19 C. W, N. 1125: 18 G. L. J. 144. Gofotai Vipnesicarwdu 
V, Venkata Suryanarayanavxurthi, 7 L. W. 573: 45 I. C. 782; Murugappa 
Chettiar v. Palaniyappa Cbctty, 42 I. C. 507. Nor can money deposited 
in Court under Or. XXXVIII, r. 2, on the arrest of defendant before 
judgment be rateably distributed among other decree- holders as the plaintiil 
had a lien after deposit. — Dost Mahomed v. Sittramanian, 8 Bur. L. T. 22; 
29 I. C. 714 (36 B. 156 foUotoed). 

VTiile this section gives special rights to judgment-creditors as distin- 
guish^ from simple creditors, it is an essential condition precedent to the 
exercise of that right that there should be a sale in execution, and that its 
result should appear in assets realized by sale; and, therefore, until the sale 
takes place, no such right can be enforced. — Ganqa Din v. Kushali, 

7 A. 702. 

The receipt of purchase money by the person nominated by parties and 
ordered by Court as auctioneer is a money received by Comt under s. 73 
(1); J. 0. Gahtawi y IVoomcsh (Viandra, 44 C 789: 25 C. L. J. 308. 

Where at an auction- sale the highest bidder pays in the 25 per cent, 
deposit but fails to pay the balance and on a re-sale loss occurring, the 
decree-holder attaches the 25 per cent deposit, it becomes assets within 
the meaning of s. 73 and other decree-holders are entitled to share in it; 
Mahonf Prayaga Doss v Baja of KalahasH, 49 M. 570: A I. R. 1926 
M. 372 : 97 I C 83. 

, In a money suit certain property of the defendant >vas attached before 
judgment and then released on tw-o persons standing sureties for the amount 
of the claim. The suit w-as ultimately decreed and the decree-holder 
Applied for execution, wlieieupon tlie sureties depo'^ited the decretal amount 
m Court On that very day just before the deposit u as made, the petitioner 

who also held a money decree ' ' 

for execution of his decree and ■ ' ' ' » ■ .. 

deposited. Held, that the ami ' _ ' 

rateable distribution under 9. 7,., C. *' ‘ 1' ■*; ' ' , 

41 M. 616 discussed): GfiMufal 4 ‘ 7 «r«'ohrt v. Todar Mull Agartealla, 26 

C. W. N. 169. , 
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77. In lieu of issuing a commission the Court may issue a 
Letter of request, letter of lequest to examine a witness residing 

at any place not within British India. [New.] 

78. The provisions as to the execution and return of com- 
Commissions issued missions for the examination of witnesses sliall 

by foreign Courts. apply to commissions issued by — ^ ^ 

(а) Courts situate beyond the limits of British India and 

established or continued by the authority of His 
Majesty or of the Governor-General in Council, or 

(б) Courts situate in any part of the British Empire other 

than British India, or 

(c) Courts of any foreign country for the time being m 
alliance with His Majesty. - [S. 391.] 

COMMENTARY. 

The general powers of Courts in regard to commissions have been 
summarised in the above sections and the detailed procedure of commis- 
sions to examine witnesses, for local investigations, to examine accounts 
and to make partitions have been placed in the First Schedule, Or. 
rr. 1 to 18. All the rulings regarding commissions have been collected 
under the rules above referred to. S. 77 is new; it has been introduced, 
following the English practice. 

Pot the ruJinqs relatitiq to cnmrniaawns, see notes under Or. AXH, 
rr. 1 to 18. 

Or. XVI, r. 19, lays down the limitations as to distances and other 
conditions under which a witness should not be ordered to attend. 
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In an execution proceeding, when the Collector eells the property and 
receives the whole of the money agreed to bo paid at the sale, he holds the 
P^eods as assets received; Dailatrya Durgappa v. Pandik', 22 Bom. It. R.' 

The operation of this section is not conGnod to cases where property 
actually sold and realized belongs to the judgment^debtor. It also applies 
where the attached .properly is a decree in favour of the judgment-debtor 
against others and money js realized in execution of such decree by the 
sale of property belonging to such others; Veerayya v. Anamalachetty, 


This Section has no application to O' case where a fund in Court is 
attached by several decrce-lioldors. They are entitled to be paid in the 
order of their attachments; Tiruvengadiah v. Ttrurenoadiah, 23 M. L. J. 
364:24 1,0.617. 

Money attached and retained under a temporary injunction under 
Or. XXXIX, r. 1, is liable to rateable distribution in execution of decrees 
against the same defendants; Ram Chandra v. Latchman, 7 Bur. I*. T. 
277; 26 I. C. G41. 

Money paid into Court under a prohibitory order does not become the 
property of the creditor at whose instance it was issued without a further 
orfer directing payment to him. Till then it is assets available for rateable 
distribution; Arnba v. Bay Nath, 167 P. W. R. 1917, 

Salary of Government ofScer is assets within the meaning of this 
section; Velchand v Messon, 14 Bom. B. B. 633. Where moneys were 
realized on a personal decree and in execution, they are assets realized 
under this section; Seefharoma v. Kriatna, (1912) M. W. N. 407; 15 I. C. 
407. Money paid out of Court by judgment-debtor to one of the decree- 
holders is not assets within the meaning of this section; Gouri Dutt v. 
Amar Chand, 15 C. L J 49; see also Jeiha Bhima v Lady Janbai, 87 
B- 138; 14 Bom. L R. 904; Khuaal Chand v. Nandram, 13 Bom. L. 
R, 977. See however, Bibi MiyaJthan v. Oulahehand, 13 B. L. R. 
1169. 

Property given as security under Or. XLI, r. 5 (8), C. P. Code, by the 
judgment-debtor is not assets and not liable to rateable distribution, 
Subramantfl ChetiiaT v. Rajeaivara, 41 M. 327, 

Compensation money paid by Government into Court for apportion- 
ment among claimants in a land acquisition case, is “ assets ” held by 
Court for the purposes of s. 73; Sait Siva Protapa v. A. E. L. Miaaion, 49 
M. 38 : 97 I. C. 496 : A. I. R. 1926 M. 307. 

Fund In Court — Rateable Distribution. — ^Where a fund in the Court is 
attached by another Court in execution of a decree, it is the duty of the 
former Court to hold the fund subject to the directions of the executing 
Court and to transfer it to that Court The funds as soon as it is trans- 
ferred to the execution Court becomes '* assets held by that Court ” within 
6- 73. All decree-holders who have applied for execution to the exe- 
cuting Court before the receipt of such assets are entitled to rateable 
distribution; PiBVanathan v. /IruKachellam, 44 M. 100 (F. B.): 39 M. B. 

J. 608. 
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State can only be sued in respect of those matters for which the East India 
Company could have been sued, viz,, matters for which private individuaU 
or trading corporations could have been sued or in regard to those matters 
for which there is express statutory provision; and no suit will lie against 
the Secretary of State in Council in, respect of acts of State or acts of 
sovereignty. This section does not in anyway affect the provisions of the 
Government of India Act, 1858, but is subject to the provisions contained 
in that Act. . t . ' ■ • “ 

The material words of section 65 of the Government of India Act, 18M. 
enact that ” the Secretary of State in Council shall and may sue and be 
sued as well in India as in England bv the name of the Secretary 
in Council as a body corporate; and all persons and bodies politic shall and 
may have and take the same suits, remedies ,and proceedings against the 
Secretary of State in Council for India as they could have done a?ai^' the 
said company ’* (i.e.. East India Company). See 40 C. 391 P. C pp- 
899-400 ' ' ‘ 

Section 65 of the Government of India Act, 1858, does not constitute the 
Secretary of State for India, a body corporate but simply lays do^ tha 
that officer and department are to be sued as a body corporate. Sucn a 
suit is not really against any person dr any real body corporate, but is 
allowed to be brought against the Secretary of State as a nominal defendan 
to enable the plaintiff to obtain the remedy secured to him by 
Doya Narain v SecTetary of State, 14 C. '256. See also 6 Bom. L. 

The effect of s 65 of the' Government of India Act of 1858 was to ® 
the Government of India from passing anv Act ‘ which would presen 
gubject from suing the Secretary of State for India in Council in a 
Court, in anv case he’ could have similarly sued the East India 
Secretary of State v. Moment, 40 C. S91 P. C. : 17 C. W. N. 169: 

A. L. J. 49: 24 M. L. J. 459: 17 C. L. J. 194: 15 Bom. L. K. 27: 7 

B. 10: 6 Bur. L. T. 1 

^ Local Jurisdiction to entertain Suits against Secretary of 
jurisdiction of Courts which can entertain suits against Secretary of o ■ 
zee 40 C. 308: 18 B. 290: 8 C. 678, and other cases noted under 
which the expressions " carry on business ” and *' personally works 
again ” have been explained. 

The question as to what are and w'hat are not Acts of State, has 
discussed in several cases, and the cases below are given by wa. 
illustration. 

8. 79, C. P. Code recognises the powers conferred by s. lH 
East India Company’s Act 1813. Advocate-Oeneral of Bombay v- J 
Etmail Mntnam, 12 Bom. L. B, 274. '' 

Sub-section (2). — ^The power of Advocnte-Genernl to exhibit 
tions in the nature of actions at law or bills in Equity wos 
dared by section 111 of the East India Company Act, 
power has been kept alive by subsequent statutes: the last of wiucii i 
Government of India Act. 1858 (21 and 22 Viet. C. 10). By section - 
of the India Councils Act. 1801 (24 and 25 Viet. C. 6-0 the 
General in Council is debarred from passing any Act which would 
the provisions of the Government of India Act, 1858, This 
been odded in order to avoid possible doubt which arose with f P 
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Subramanian, 22 M. 241, where the judgment •debtors in one deetee wero 
father and son, and in nnotlicr the son niono after Iiis father's death, it 
has been held that the judgment •debtor in both the decrees was the enmo 
within the inenuing of this section. See also Itamanaihan v. fiiubramartia, 
26 M. 179; Snmf Chunder v. Dotjal, Chand, 3 C. \V. N. 308; and 7?afi 
Ham V, C/iiron/i LaJ, 8 A. 379. But see (Jorind Abnji v. Mohoniraj 
VinayaJ:, 25 B. 494, where one decree was against the judgment^debtor 
and subsequent decree against his legal representative. Followed in 
8nmra>a Axyangar v. A'anBirmathi, 83 M. 405: 7 M. L. T. 017; gee also 
Jhandti jlffll V. Faijr /4fi, 55 P. B. R. 1018. Toolo Ham v. Abdul Gafoor, 
7 Bur. L. T. 07: 24 I. C. 470; Bfilnicr Laxeric Co. v. Jadunath, 19 0. 
\V. N. 1202 : 42 0. 1. 

A decree against the heir, as representing the estate of the deceased, 
is not against the same judgment-debtor ns m a decree against the same 
person for his own debt; Bhola Nath v. iAfaqbnlurtnigsa, 26 A. 28. 

An attaching creditor of the judgment-creditor is not entitled to apply 
for rateable distribution, as his decree is not against the same judgment- 
debtor, but against decree -holder of the judgment-debtor; Ellunha v. 
Rangayyan, 18 M. L. J. 602 ; 7 JI. L. T. 120. 

“ Decrees for payment of money." — Persons holding decrees for pay- 
meat of money are alone entitled to rateable distribution under this sec- 
tion. The following are illustrations of decrees for payment of money: — 

As to what is and what is not a nionej -decree withm the meaning of 
this section, see Surja Kutnar v. Pramada, 17 C. W X. 1030, where all 
the cases on the point have been referred to and discussed (11 C. 711 
cowmenfed on, and 25 C. 580; 20 C. IGO; 27 C. 285, 10 A 632 , 20 
M. 107; 28 M 473 refd. io). Sre also Lafdhari v. Manogrr of Court of 
Ward$, 14 C L J. 639. 

Kvery decree by virtue of which money is payable is to that extent a 
" money-decree ’’ within the meaning of this section even though other 
relief may be granted by the decree. Thus the holder of a mortgage- 
decree, which directs that the amount be realized from the mortgaged- 
propertj' and from the mortgagor personally, is entitled to claim rateable dis- 
tribution. — Hart \. Taro Protanna, 11 C. 718 Followed in Kommachi v. 
PaTiket, 20 M 107. Bee also Vaidhinadasamy v. Somasundram, 28 M. 
473, F. B. (20 M. 107, 11 C. 718 referred to; 24 M. 412 overruled). But 
a mortgagee who does not obtain a decree has no right to claim rateable 
distribution of the sale proceeds of the mortgaged property; Mg Tate v. 
Mg. Nyin, 26 I. C. 273. 

The decree-holder for unascertained meane-profits, w’ho has applied to 
the Court to ascertain the amount thereof and to attach immoveable pro- 
perty, comes within the purview’ of this section and is entitled to share 
rateably with the attaching creditor in the asf'ets realized. — Viraragava v 
Paradtt, 5 M. 123. 

Where there is no direction m a mortgaged decree that a person should 
pay any money at ail, and his share m the mortgage property is alone de- 
clared to be answerable and he is expressly exempted from personal lia- 
bility, such a decree is not a money-decree; Suryanarayana v. Gopaitt, 23 
M. Li. J. 699 : 12 hi. L T. 660, see also 14 C. L. J. 639, noted above. 
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directly or by implication, ratifies the excess. — GoUeclor of Mvi 
V. Gavaly Venkaia, 2 W. B. 61, P. C. : 8 M. I. A, 529. • 

The Government is liable ior mesne -profits and damages for t 
during which certain immoveable property, belonging to plaintiff, 
in wrongful attachment under s. 88, Criminal Procedure Code (i 
1898), as property of an absconding offender in a criminal proc 
Secretary of State v. Jagat Mohtni, 28 C. 540: 6 C. W. N. 176. 
Shibavanjan v. Secretary of State, 28 B. 314. 

A suit for compensation for invasion of rights of private 
Government is maintainable. — Havi Gobind v. Magielraic of Gazi 
is. \V. P. 146. See, however, Collector of Pabna v. Itanianatli, 1 
Sup. Vol. 630: 7 W. B. 191. 

The Collector of Malabar levied a certain impoit duty on t 
imported, in the belief that he was so authorized by law, and his act 
ratified by Government. Held, that, assuming the Collector’s act 
illegal, a suit to recover the amount so levied as import duties w( 
against the Secretary of State, — Hari Bhanji v. Secretary of State 
344; on appeal, 5 M. 273. : 

A suit for refund of income-tax illegally assessed upon a ' 
is maintainable against the Government. — Collector of Furidpore v. ‘ 

Dae Roy, 11 W. B. 425. 

A suit to recover tax illegally levied under the Bombay Abkari 
of 1878) is maintainable. — Narayan Veiiku v. Sadharam, 11 B. 519. - 

A suit for damages for misappropriation of Government prom 
notes by subordinate treasury officers, owing to the negligence oj 
treasury officer, is maintainable against the Secretary of State.— 8ccr 
of Slate V. Shco Singh, 2 A. 756. 

For farther case#, ace the cases noted under «. 9. 

80, ’ Ko suit shall be instituted against the Secretary of S 
Notice. for India in Council, or against public oft 

in respect of any act purporting to be done by such public offi 
in bis official capacity, until the expiration of two months n 
after notice in writing has been, in the case of the Secretary 
State in Council, delivered to, or left at the office of a Secret! 
to the Local Government or the Collector of the district, ai 
in the case of a public officer, delivered to him or left at his offi' 
stating the cause of action, the name, description and place ; 
residence of the plaintiff and the relief which he claims; and t 
plaint shall contain a statement that such notice has been • 
delivered or loft. [S. 424. 

~ ' COMMENTARY. 

Changes In the Section. — This suction corresponds lo section 424 o 
Act XIV, of 1882. The changes introduced ure merely verbal una 
no alteration has been made in the meaning. ^ The other provisions as to 
suits by or against the Government ^\bich mainly relate to procedure are 
to be found in Order XXYll, rules 1 to 8. 
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Dharma Dai r. Vantan Govtndt P li. 237; PUamhcr v. Dhondu, 12 B. 
486; and Krithna Vctji r. Bhai Mamaram, 18 B, 61. 

Cootts of iyio different Grades — ^Receipt ol Assets by one ot snob 
Courts — CoTirt of higher grade to determine Claims for Rateable Distrlbu- 
tion. — Two tlecrces were passed against the same defendant in the Court 
of Munsif ond on the Small Cause Court side of a Sub- Judge’s Court in the 
same district respectively. Tlie decree-holder in the Small .Cause Court 
suit attached and brought to sale “ ' ■■ ■ * ‘a a benefit 

fund. The other decree-holder ; ' ' ■ ■ ■ . ■ his decree 

having been transferred to the ' ■ . the Sub- 

Judge had inherent jurisdiction ■ • and that 

the order for rcteablo distribution was right . — Kclu v. Vihnshna, 15 M. 345 

When a property attached in the Court of a Sub-Judge is sold in an 
execution proceeding pending in the Court of a Munsif, the Court of the 
Sub-Judge is the only Court competent to determine any claim for rateable 
distribution of the assets realized by the sale. — Bhuffwan Chunder v. 
Chundra Mala, 29 C. 773: 1 C. L. J. 97; Somoiundoram v. Alagappa, U. 
B. R. 1910, 3rd qr. 53; 8 I. C. 1176. 

Where the same property is attached in execution of decrees by Courts 
of different grades, the decree-holder in the inferior Court, who had attach- 
ed prior to realization, may apply to the superior Court for rateable dis- 
tribution; Arimuthu v. Vyapun, 35 M. 588. 21 JM. L. J. 505. Rival holders 
of money-decress are entitled to share in the rateable distribution on applica- 
tion to the Court of the highest grade though their decrees have not been 
transferred to that Court; Ma Nyein v. Maung Gyi, 29 I, G. 21: 8 Bur. Ii. 

T. 201. 

Decree-holders op Persons Holding Decrees for Money. — ^The words 
" decree-holders " or “ persons holding decrees for money against the 
judgment-debtor ” signify hona fide decree-holders. A Court is bound, in 
cases falling within this section, to satisfy itself whether the clmmants are 
bono fide decree-holders within the meaning of the section; and where it 
is unable to satisfy itself as to the bona fidee of the claim, it should exclude 
such claimant from the distribution of assets. — In re Sunder Das, 11 C. 
42. Pobowed in Ghhaganlal v. Fazarah, 13 B. 154. Referred to and 
doubted in Baghunath v. J?ai Ghairaput Singh, 1 0. W. N. 633. See also 
16 C. L. J. 582 : 17 C. W. N. 326 . 18 G. L. J. 646 : 19 C. W. N. 903. 

The term “dcree-holder” in s. 311, C. P. Code, 1882, is not limited to 
the decree-holder who instituted the execution proceedings, but may in- 
clude a decree-holder who is entitled to come in and share in the proceeds 
under s. 295, C. P. Code. 1882 (s. 73). — Ajudhia Prasad v. Nand Lai, 

15 A. 318; Ldkshmi v. Kuttunni, 10 M. 67; Bejoy Singh v. Hukum Chand, 

29 G. 548; and Chattrapat Singh v. Jaduhul Prasad, 20 C. 673 See also 
Atkappa Ghetii v. Bama Krishna, 21 M. 51. But see Matungini v. 
Monmotha Nath, 4 C. W, N. 642, where it has been held that the term 
decree-holder " means the decree-holder who brings the property to sale 
and not an attaching-creditor or any other decree-holder (10 M, 67 : 15 
A. 318; and 16 B. 91, dissented from; 20 C. 673. 21 C. 200, 2 C V\. N. 
126, dtsfmyuBhed). 

Right to Rateable Distribution.— Where a Court permits a decree- 
holder to bid at an auction sale and to set off the purchase money against 
hia decretal amount, the rights of the rival decree-holders under s. 78 are . 
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relief 10 claimed as against' him on that ground', the suit is 'not bad 
because the notice has not been served on him within the prescribed 
time. — Raghubans Sakai vi Rulkumari, 1 C. L. J. 542: ‘32 C. 1130. 

Waiver of Notice. — It is competent to the Secretary of State to 
waive the notice, and he may be estopped by his conduct from pleading 
the want of notice at a late stage of the case; Bholanath v. Secretary of 
State for India, 40 C. 503; 17 C. W. N. 64. See also Manindra Chandra 
V. Secretary of State, 34 C. 257; 5 C. L. J. 148. 

Sufficiency of Notice. — ^Tbe term ".cause of action" in this section 
should not be construed in a narrow sense, the object of the section being 
merely to inform the defendant substantially the ground of complaint. 
The notice is not invalid on the ground that it was given by only two 
out of three plaintiffs. — Secretary of State v. Fermat, 24 M. 270: 
26 A. 187. But See Bhoia Noth v. SecTeforp of Sfofe, 40 G. 503: 
17 C. W. N. 64 where a notice which contained the names, descriptions 
and places of residence of two out of sixty-three plaintiffs, was held in- 
sufficient. The principle being that though s. 80 , does not require that 
a notice shall be signed by all the plaintiffs, it is essential that it should 
state the names, descriptions, and places of residence of all the plaintiffs. 

The object of the notice is merely to inform the defendant substan- 
tially of the ground of complaint. The notice need not set out all the 
details and facts of the case which the plaintiff intends to prove. It 
must be considered sufficient if it substantially informs the defendant ol 
the nature of the suit intended to be filed; Venkataramahrishnaiyar v. 

Secy, of State, 23 L. W. 464: A. I. R. 1926 M, 408; 91 I. C. 368. 

A notice under this section is sufficient if it substantially fulfils it> 
object in informing the parties concerned generally of the nature of the 
suit intended to be filed. — Jehangir v. Secretary of State, 27 B. 16^* 

It is only where notice is not given that the suit is liable to be di»- 
missed. The suit, however, may be proceeded with if notice has 
given in the manner prescribed, and subsequently the plaint is amenta 
in order to state that fact. — Bholaram v. Adwirngtrafor-General, 8 C. w. 
N. 913; Gangadat v. Secretary of State, 20 0. W. N. 636. 

Where notice of action pointed to a suit based on negligence, 
the original plaint proceeded upon that basis, the plaint cannot be amsud-’ 
ed by setting up a cause of action baaed on nuisance; MeJnemy v. Seert’ 
iary of Sfafe, 38 C. 797. . ' 

A notice under s. 80 is not a proper notice if the case set up in the 
plaint is different from the case stated in the notice. A suit instituled 
upon such notice cannot be maintained; Abdul Wahab v. Secretary 0 / 
State, 82 I. C. 235. 

Oblectlon as to Sufficiency of Notice.— An objection ns to the sufficiency 
of a notice under this cannot be taken by any defendant other than the 
Secretary of State for whoso benefit the notice is intended. — Ropfeuhfl”* 
fiahai V. Fulkumori, 32 C. 1180: 1 C. L, J. 540; Bhola Nath v. ‘Secretary 
of State, 40 C. 603 p. 610; 17 C. W. N. 6b 

An objection as to want of notice can only bo taken by the Secretary 
of State and cannot be taken by a transferee from him.— 

Sinyk t. Pandit Bolraj, 10 Oudh Cases 49, 
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hold, subject to a mortgage, nud where the transactiou is auch that the 
purchaser is buying only the equity of redemption; it did not apply to a 
case where there is merely the right by, law in the mortgagee to enforce his 
mortgage against the purchaser.— Fa freer Citx v. ChutterdhaTee, 12 B. L. 
R. 518-nole; 14 W. U. 209; Fa < eft AU v, Gregory, 0 W. K. Mis. 13; Joy 
Chunder v. Fam Noram, 12 \V. R. 43; Ptimiciiiire v. Nohin Chunder, 24 
W. R. 805. 

Where propertj subject to a inorlgHgc is sold in execution of the mort* 
pjge-decree, and there were other rfeciro-holdcrH, who prior to the realiza- 
tion attached the property, the sale cannot bo stopped ns soon as the 
mortgage-decree was ivalizcd; the sale must continue after realization of 
the mortgage-decree for the realization of the other decrees.— t’enfra/aram 
. V. J/an^a?flf/<ammaf, 17 M. L. J, 60. 

If a mortgagee receives any money out of the surplus sale-proceeds of a 
share in the property mortgaged to him, sold in execution of a decree on a 
prior mortgage from some of the mortgagors to whom the share belonged 
imd against whom the decree was obtained, ho is bound to apply the money 
to the satisfaction of his mortgage-debt only in case he receives it by virtue 
of his security and not otherwise, although the payment might be made to 
him by the said mortgagors in satisfaction of other debts due to him from 
them. — Gon<7o Ham v. Joibolfaw Noram, 80 C. 953. 

A mortgagee held several mortgages over properties A and B, and also 
a usufructuary mortgage over property B. Held that the mortgagee was 
not entitled to bring to sale tlie property covered by his simple mortgages 
free from the usufructuary mortgage and to participate in the proceeds of 
the sale both in respect of his simple mortgages and of his usufructuary 
mortgage . — Bhagivan Das v R/iou'ani, 26 A. 14. 

First and second mortgagees obtained decrees for sale, and the mort- 
gaged property was sold in execution of the decree of the second mortgagee. 
The first mortgagee subsequently brought a suit for a re-sale of the pro- 
perty in satisfaction of his decree Held that this was the only course open 
to him, and he could not have enforced satisfaction of his decree under s. 
295, C. P. Code, 1882 (s 73) inasmuch as the first and second provisos to 
that section refer only to sales in execution of simple money decrees. — 
Jagat Narain v Dhundhey Bat, 5 A, 566. See also Gwr Sahai v. Bavt 
Dial, 7 N. W. P. 91 

Proviso (b). — “ Where any property liable to be sold in execution 
is subject to a mortgage or charge.” — A mortgagee who does not obtain 
a decree on his mortgage or charge lias no right to obtain, by an order in 
execution or by application, payment of any’ part of the sale-proceeds of 
the property over which he claims his mortgage or charge and a suit lies 
against him to refund the amount, if paid to him; ^faung Ta Te v. Afoun^ 
Hyin, 26 I. C 273: P. P. T. Beddt/ar r P. B. A/. Arunachalam, 13 Bur. 

R T. 210 

Where two mortgagees m execution of their decrees attached the same 
property, of which u moiety without further specification was respectively 
mortgaged to each, and subsequently the property was sold in execution of 
one of the decrees — held that the purchaser took one of the moities, subject 
to the lien of the unsatisfied mortgagee, and the omission of the executing 
Court to give a specific direction os provided by clause (6) of s. 295, C. ^ 
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notice under b. 80; Beni Madhab v. Ui>cndra Chandra, 34 C. 
W. N. 138. ' ' ; ' ' ' 

Where h dsimage suit is to be brought against any police officer for 
some acts done in the exorcise of his powers under the Cr. P. Code, the 
provisions of 6. 42 Police Act do not apply, and notice under this section 
IS necessary; Bachcha v. Jafar, 13 A. L. J. 788, 

The plaintiff sued the defendant (a public officer) to recover damages 
for wrongful uiiest and trespass and claimed one lump sum us damages 
for both the acts. Held that notice was necessary and the suit was not 
maintainable as it was instituted before the expiry of two months from 
the date of delivery of notice . — Jogendra Nath v. Brice , 24 C. 584 (7 
C. 41)9 ditlinguiahed). 

In a suit against a police officer to recover ' articles seized by him 
during a search, in his capacity as a police officer apparently under b. 
165 of the Cr. P. Code, held that the suit is not maintainable without 
notice .' — Bakhtawar Mai v. A.bdul Latif, 29 A. 567; A. W. N. (1907), 
170. 

A public officer is entitled to notice under s. 80, though he acts. 
mala fide in the discharge of his duties. The word “ purportwi; *’ covers 
a profession by acts, by words or by appearance of what is true as well 
08 of what is untrue; Beddi v. Pothuri Subbiah, 41 M. 792: 34 M. I'- J- 
404. 

Notice is necessary in a suit against a public officer to restrain him 
from the act of eviction; Bhavanishankar v. Talukdari Settlement 
Officer, 16 P. li. It. 766, even when the relief claimed is an injunction 
and irreparable injury is likely to be caused if a rule nisi for an injunction 
is not ut once giauted; 2'hc Superintending Engineer v. Kamakrishna, 
Igcr, 39 M. L, J. 151. But see, Mtiradally Shamjee v, Lang, 21 Bom. B- 
It. 980. 

Notice given Before Death — Fresh Notice by the Representatives is 
Necessary Before Institution. — Where u person intending to institute a suit 
against the Secretary of State died after serving a notice under this sec- 
tion, held that the notice served did not ensue for the benefit of tlm 
representatives of the deceased so as to entitle them to institute a amt 
without giving fresh notice . — Bachchu Singh v. The Secretary of Stale, 
25 A. 187. 

Notice to be Delivered to the Collector of the District , — notice under 
this section must bo served to tho Collector of the district in which the suit 
is to be instituted. A suit brought in the Court at Sealdah, after nptice 
served on tho Collector of Purueuli is not in compliance with tho section. 
Such n notice is required even in a case arising out of* contract; Ratan 
Chand v. Secretary of State; IB 6. W. N. 1340. 

Notice In Suits for Injunction — TJiere has been o marked difference - 
of opinion between tho High Court of Bombay on tho ono hand ond all the 
other High Courts in India on tho other, ‘ 80 

of tho Ci\il I’rocedure Code in tho case of ■!**■* 

porting to be done in discharge of their ' 

the relief claimed h a perpetual injunction. Tho High Courts of Calcutta, 
Madras and Allahabad have held that s. 80 is to bo strictly complied with 
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Cl. (2)— Suit for refund of Assets paid to a Wrong Party. — ^The scheme 
o! this section is mthcr to enable the Judge as matter of administration to 
distribute the price, according to what seems at the time to bo tho right 
of the parties, and docs not import a conclusive adjudication in those rights 
which, maj be , re-adjusted subsequently bv a suit . — Shanhur Sarup y. 
Mejo Mai, 5 C. W. N. 049, P. C.: 23 A. niS: 0 Bom.jL. It.; 718. 

TSTiero the assets are not liable to bo rateably distributed s. 78 (2), 
C. ‘P. Code, has no application; Varada ftomagteami v. Utnmo TcnRafa- 
rofnam, 42 M. L. J. 473; 07 1. C. 540. The cause of action given by tho 
penultimate para, of this section does not arise until the money has been 
actually paid over to the person who is alleged not to be entitled to receive 
the same; a mere order to pay tho moneys does not give rise to cause of 
action. — Harf v. Tara Pratanria, 11 0. 718; Kamac/iondra v. Flaghunath 
Saran, 10 A. L. J. 530. But ofter on order for rateable distribution has 
been made it is open to one of the decree-holders to maintain a suit for 
a declaration that a decree of a rival decree-holder is collusive and that he 
is not entitled to share in tlie sale-proceeds by way of rateable distribu- 
fion.^Trajfaicya Nath v. Pjdiii Bchari/, 3 C- L. J. 38.T (11 C. 718 
distinffuisJied). 

In a suit by the plaintiff for his share of the sale-proceeds of certain 
property, in which the defendants contended that a set-off having been 
allowed to them, the plaintiff was not entitled to any rateable distribution. — 
Held that the fact of the set-off being allowed in the exercise of the power 
given in Or. XXI, r. 72, instead of actual payment into Court, did not alter 
the substantial nature of the transaction so aa to render the purchase- 
money less applicable to the satisfaction of the debts of other attaching 
creditors.— Toponid hi v. ^fathu^a Lalt, 12 C. 499. 

A suit is maintainable for refund of a share of sale-proceeds against a 
person to whom it was wrongfully paid; Somastindaram v. Alagappa, XJ B. 
R. (1910), Srd qr. 58; 8 I. C. 1176. Rom Naroyan v Bri; Baniccylal, 
39 A, 322 : Somosundarom v. Thirunorayan, (1914) M. W N 738. In 
Oopal Chandra v. Haritnohon, 21 C. L J. 624 ' 30 I- C. 49, it has been 
held that the High Court has inherent power to refund of money paid to a 
wrong party owing to an erroneous order of a Subordinate Court. 

The plaintiff as purchaser of the equity of redemption of mortgagor, 
brought the present suit to set aside an order under this section passed in 
favour of another decree-holder and to recover the surplus sale-proceeds 
from him — Held that the order under s. 73 was one coming under s. 47, 
and the present suit was not maintainable.— Hurdicar Singh v Bhatvam 
Perahad, 2 C W N. 429. 

S 73 (2) does not imply that an execution sale by virtue of which 
assets have been made ava^able for rateable distribution can be attached in 
a separate suit. The cause of action under cl (2) arises out of a wrong 
distribution of assets and is entirely without relation to the manner in 
which those assets w'ere obtained, Lalchmi Chand v. Chatoorbhuj, 05 I. 

0. 230. 

Where an auction-purchaser seelts for return of purchase-money paid 
by him for property sold in execution of a decree, on the ground that the 
judgment-debtor bed no saleable interest therein, it is competent to ' * 
to proceed by w’ay of a regular suit against the person into whose * 
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The phrase “ act purporting to be done ” in s. 80 is confined to past 
acts completed, or begun but incomplete, and does not include threatened 
or future acts. Where therefore the suit was for a perpetual injunction res- ' 
training the Official Receiver from selling certain properties in dispute in 
the suit, it was held that the suit was sustainable without the two monthe’ 
notice; Arunachalam v, David, 51 M. L. J. 671 : 24 L. W. 730. 

When the Official Receiver sued for establishing and realizing a charge 
over moveable and immoveable property of a debtor and when plaintiff 
does not allege any act or omission on the part of the Receiver, no notice 
under s. 80 is necessary, SJcippert v. David, 48 A. 821 : 24 A. L. J. 1067: 
A. I. R. 1927 A. 132. 

Whether Suit can be Filed Before Expiry of Period of Notice.— The 
view that plaintiff can bring his suit before the two months’ time prescribed 
has expired in the case of suits ogainet officials for acts purporting to be 
done in discharge of their duties, when part or whole of the relief claimed 
is an injunction, is not correct; Bhagchand and others v. Secretary of State 
for India, A. I. R. 1927 P. C. 176 This recent decision of the Judicial 
Committee oveiiules the Bombay High Court decisions in Secy, of State v. 
Gafanan, 35 B, 362, Naoinlal v. Official Assignee, 37 B. 243 and Secy, of 
State v. Oulam Easul, 40 B. 392, where it was held that if the immediate 
result of the act would be to inflict irremediable harm, s. 80 does not com* 
pel tlie plaintiff to wait for two months before bringing his suit. 

“ Public Officers.” — A Collector, as the agent of the Court of Wards i* 
respect of the estate of a disqualified person, is a public servant within the 
meaning of this section and consequently, when sued for acts done in that 
capacity, is entitled to the notice of suit. — Collector of Bifnor v. Munutar, 
3 A. 20; and Narastngran v. Luxumanrao, I B. 318. But see Anantha- 
romon v. Bamatami, 11 M. 317: and Shaw Balapa v. Nana, 13 B. 343: 
followed in Sardar Singji v. Ganpat, 14 *B. 395. ' 

The Official Trustee is a “ public-officer ’* within the meaning of this 
section. — Shahunsha Begnm v. Ferguson, 7 C. 499: and Abdul Laieef 
Doutre, 12 M. 250. An Official Assignee is a public officer, and ie, there- 
fore entitled to the notice prescribed by this section.'-W’ooeah Haji v- Kemp, 
26 B. 809 : 4 Bom. L. R. 029. An Administrator- General is public officer 
within the meaning of this section. — Bholaram v. Administraior’OeneTai, 
8 C. W. N. 918. 

The laluhdari settlement officer acting ns manager under Act XXI of 
1881 is a public officer within the meaning of this section; Sardar Singp v* 
Ganpat Singji, 14 B. 395 See also 14 Bom. L, R. 577. 

A cantonment committee constituted under the Indian Cantonme^* 
Act, is a public officer; Gray v. Cantonment Committee of Poona, 34 B- 
583: 12 Bom. L. B. 615. 

A villngo headman is a public officer W’ithin the meaning of ss- p 
80 C. P. Code and consequently notice of a suit for damages for false impn* 
ponment alleged to have been effected by him in hia official capacity must 
be given in compliance xs-th the provisions of s. 80; Maung Sanya v. J/atm? 
Ngxee Ilia, 2 Bur. L. J. 29; 1023 Rang. 250, 

Liability of Pnbllo Offleow In Actions for Damages,— the cates 
Molfd under section 9. 



See 73. ] DISTRIBUTION OF ASSETS 527 

decree*holder who took out execution does not slmro in the distribution of 
the sale-pmceeds.— Gohind v. Ooirecr, 1C W. 11. 21fl. 

Jurisdiction of Sm&U Cause to Entertain Suits for Eefund of Sale* 
proceeds. — A suit under b. 73 to compel refund of assets paid in execution 
of a decree to n person not entitled thereto, is not congniznble by n Court 
of Small Cau'ses. Sec Qrish Chunder v. Door< 7 o Das, .7 C. *194; Sahai i?am 
V. Shib Lall, 7 A. 378; (iouri Dutl v. .Intar Chand, 16 C. L. J. 49. But 
sec ‘Harihara v. Stilirnnianva, 9 Jf. 2.‘)0; and Mata Prasad v. 6^ot/rt, 3 
A. 59. 

Limitation for a Suit for Refund of Sale-proceeds. — A suit for refund 
of money paid to the defendant under an order of Court made under s. 
73, on the pmund that tlic j)lftintifT. was entitled to it in profei*ence to the 
defendant, is governed bv 3 wears' limitation under Art, G2 of the Limita- 
tion Act.— S/trtnkrtr Samp v. Jfe/o Mai, 5 C. W. N. 040, P. C.; 2.3 A. 318, 
P. C. (15 B. 438, approved). fJaljuath v. Hamadoss, 39 ^f, G2t 27 5f. L. 
J. 640. This decision impliedly overrules the ease reported in 13 C. 169. 
See also Pi#/inu Bhikaji v. .dchuf Jagannath, 15 B. 438, Tapnnidhi Horan- 
and V. Mathura Lall, 12 C 499, p. 603; Sirnrnnifl v. Subramanya, 9 M. 57. 

Step In Aid of Execution, — Where upon application made by n decree- 
holder, an order for rateable distribution was passed without fixing the 
amounts due to the several decree-holdem and then on later date the 
decree-holder applied for an order to withdraw the monies to which he was 
entitled upon such distribution, — Held that the order passed after consider- 
ing the claims of rival decree-holders was a judicial one. The application 
therefore was an application to take some step in aid of execution, — Baij 
l^nth V. Ghanshyatn Das, B C W. N 382. 

“ Nothing In this section affects any ri^ht ot Government." — A debt 
due to the Cronm is entitled to preference; Secretary of State v. Bombay 
Landing Co., 5 H. C. R. 23. 

In pauper suits the Government is entitled to be paid first, out of the 
sale-proceeds, the price of the Court-fee stamps in preference to all other 
creditors including lien-holders — Collector of Mnradahad v Mtthamntad 
Diam, 2 A. 196; Ganpat Paiaya v. Collector of Kanara, 11 B. H. C. 7; 
and GuI«ori Lai v. Collector of Bareilly, 1 A. 596. 

Co-operatlTB Society. — Under this section the claim of a Co-operative 
Society cannot be enforced unless they have a decree or charge under 
section 20 of the Co-operative Societies Act (II of 1912), though under s. 
19 of that Act, the Society might have raised an objection to the attach- 
ment by reason of the other sections of the 0. P Code; Abdul Quadfr v. 
Shahbazpur Co.operadve Banh, 42 C. 377: 18 C. W N. 1140 

Appeal and ReTlsIon. — An order made under this section is not appeal- 
able unless all the conditions enumerated in s 47 arc present; 

V. Mitsammat, 5 P. L. J 415' 571 C. 421 One of those conditions is that 
the question decided by the Court should be one which arose between the 
parties to the suit, that is, between the judgment-debtor on the one hand 
and the decree-holder on the other, Jagadish v Kripanath, 86 C. ISO, 
Dwarhadas v Jadhav, 51 C 761- 78 I. C. 731; A. I. R. 1924 0. 801. 

An order, refusing rateable distribution under s. 73 of the C. P. 
between two rival decree-holders, is an order in execution proceedin 
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Notice of claim for goods lost in transit given to By. Co. A, with whom 
they Were orignally booked is not sufficient notice to By.' Co, B, on whose 
line the goods were subsequently lost . — Tilak Chand v. The E. I. By. Co., 
12 C. W. N. 165. 

The Traffic Superintendent is not the Manager’s agent, and notice to 
him is not notice to the Bailw'ay Administration within section 77 oi the 
Indian Bail ways Act (IX of 1890 ). — Secretary of State v. Dip Chand, 24 
C. 306. 

When goods are booked through over the lines of two or more Bailway 
administrations and ore lost or damaged in transit, either of the two Rail- 
way administrations may be sued for damages and notice under section 77 
of Act IX of 1890, is to be given to the Railway administration which the 
plaintiS seeks to render liable. — Bombay, Baroda and Central India By- Co. 
V. Scnfi Lai, 26 A. 207. But where the suit is brought against both, notices 
must be served upon both the Railway administrations. — E. /. By. A Co. 
V. Jethmull, 26 B. 669. 

As to mode of service of notice, see 14 0. W. N. 888. 

LlnUtatlon.^'Where notice to Government is necssary under s. 80 the 
period of tw’o months is excluded from the prescribed limitation; N. W. By. 
V. Ramdhanthib, 52 P. B. 1917: 42 P. W. B. 1917. 


81. In a suit instituted against a public officer in respect 
Exemption from of auv act purporting to be done by liirn in bis 
official capacity- 

(a) the defendant shall not be liable to 
arrest nor his property to attachment otherwise 
than in execution of a decree, and, [S. 425.] 
(b). where the Court is satisfied that the defendant cannot 
absent liimself from bis duty without detriment to 
the public service, it shall exempt him from appear- 
ing in person. ’ [S. 428. J 

Tlip hrst part and clause (6) of this section correspond with section 429 
of Act XIV of 1882. Clause (a) is somewhat similar to s. 425 of the old 
Act but material changes have been made in it. According to cl. (o) 
defendant shall not he liable to arrest, nor bis property sball be liable to 
attachment otherwise than in execution of n decree, that is, be will not be 
liable to arrest nor his property shall be liable to attachment before^ jaag^ 
ment. (See proviso to Or. XXVII, r. fl.) Tliia section must bo rend ''yith the 
following section (a. 82), in which the procedure has been laid do^ for exe- 
cution of a decree against the Secretary of State or against n public oflficcr- 


82, (1) 'Whore the decree is against the Secretary of State 

_ .. , , for India in Council or against a public officer 

x««i on o oer«. rcspcct of noy such act ns aforesaid, n tinio 
shall he specified in the decree within wdn'cli it shall ho satisfied; 
and, if the decree is not satisfied within the time so specified, the 
Court shall report the case for (he orders of the Local Clovorn* 
ment. 



PART III 

INCIDENTAL PROCEEDINGS. 

COMMISSIONS. 

■ 75. • Subject to such conditions and limitations as may be 
Power ef Court to prescribed, the Court may issue a commis- 

itiue Commidion. siOn 

(n) to examine any person; ' ' 

(6) to make n local investigation; 

(c) to examine or adjust accounts; 

' (d) to make a partition.' ’ ' ‘ [New.] 

COMMENrARY. 

Jndlolal Functions of Court not to be Delegated. — ^The power of a Court 
to issue a commission is defined in section 75. Where it is not necessary 
to malce any local investigation or to examine or adjust accounts, the 
Court lias no power to issue a commission and fo delegate its judicial func- 
tions to the Commissioner for trial on the merits; Raja Ram Narain Singh 
v. Odindra Nath, 17 C. W. N. 369: 15 C. L. J. 17. As to issue of com- 
mission in criminal cases see the article in 16 C. W. N. 232n. 

S. 75, and Order XXYI.w-S. 75, C. P. Code defines clearly the circum- 
stances under which a commission may be issed and does not authorize 
a Court to delegate to a Commissioner the trial of any material issue which 
the Judge is bound to try. (16 M 350 folld.). Or. XXVI does not in any 
way amplify the scope of s. 75; Sawnn Mai v. Raunag Mai Chuni Mai, 
3 L. 209: (1922) L. 47 

76, (1) A commission for the examination of any person 

p , may be issued to any Court (not being a High 

•norurCourt. Court) situate in a province other than the 

province in which the Court of issue is situate 
and having jurisdiction in the place in which the person to be 
examined resides. 

(2) Every Court receiving a commission, for the examina- 
tion of any person under sub-section (1) shall examine him^ or 
cause him to he examined pursuant thereto, and the commission, 
^hen it has been duly executed, shall be returned together with 
the evidence taken under it to the Court from which it was issued, 
unless the order for issuing the commission has otherwise directed, 
in which case the commission shall be returned in terms of such 
order. [New.} 

C. P. C.-34 
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and it makes no difference that he was interned at the time; Abdul Quader 
Khalifa v. Fritz Kaff; 40 C. 1140: 20 C. W. N. 691. ■ ‘ 

An alien enemy who has been licensed to trade in British India has a 
right to bring suits in Indian Courts; ^f. Mcyor v. il/fa. 0. Lea, 9 Bur. L 
T. 51. 

Nationality is not the test for determining whether a person is an 
- alien enemy *' within s. 83, C. P. Code. A British subject voluntarily 
residing or carrying on business in enemy, country willibe treated .as alien 
enemy. If a person resides in a hostile country for a substantial period of 
time, he acquires the disability attaching to an enemy during that period 
unless such residence is with the consent of the Crown; Firm Haji Alt Khan 
V. Abdul Jalil Khan, 1 L. 276: 55 I. C. 324. 

Limitation. — Where the right of alien enemies to sue is suspended'b^ 
the order of the Government, the period during which the right is suspended 
is not to be excluded from the time prescribed by the Limitation Act for the 
suit; Deutach Aaiatiche Banh v. Hira Lull, 46 C. 520. 

84 . (1) A foreign State may sue in' any Court ‘of British 

India : ‘ 

stItM may Provided that such State has been recog- 

nized by His Majesty or by the' Governor- 
General in Council : 

Provided, also, that the object of the suit is to enforce a 
private ri^ht vested in the head of such State or in_ any officer of 
such State in his public capacity. ” , ^ 

(2) • Every Court shall take judicial notice of the fact that a 
foreign State has or has not been recognized by His Majesty or 
by the Governor-General in Council. [S- 431-J 

COMMENTARY^ 

Sub-section (1), Proviso (2). — In the corresponding section (s. 
the old Code of 1882, the second proviso was worded as follows : _''‘,Provia® 
that the object of the suit is to enforce the private rights of the head or o 
the subjects of the foreign state.” ii, !• 

A foreign State may sue in any Court of British India, subject to the 
conditions mentioned in the provisos. 

Private Rights. — ^The " private rights ” spoken of in this section nica" 
those private rights of the State which must bo enforced in a Court of «Tu9- 
tice as distinguished from its political or territorial rights, which must, frpm 
their very nature, be made the subject of arrangement between one State 
and another. They arc rights, which may bo enforced by a foreign State 
against private individuals, as distinguished from rights, which one Stwo 
in its political capacity may have as -against another State In its politicol 
copacity. The rule laid down in this section is only an enactment of that 
which prevails in England (see Fmperor of Auatrid v. Day, 80 L. ^h* 
600; 2 Gin. 623; United Statet of America v. Watjnar, L. R., 2 Ch. 
App f>82). — Hajon Manik v. Beer Singh, 11 C. 17, 



PART IV 

SUITS IN PARTICULAR CASES. 


SUITS BY OR AGAINST THE GOVERNMENT OR PUBLIC 
OFFICERS IN THEIR OFFICIAL CAPACITY. 

79, (1) Suits by or apainst the Government aball be insti- 
Sult» by oi- amit tuted by or against tlip Secretary of State for 
Goveirnment India in Council. [S. 4 IG .3 

(2) Notliing in this section sfiatl be deemed to limit or 
otherwise affect any information exhii)ited by the Advocate- 
General in exercise of the power declared by section 111 of the 
East India Company Act, 1813. * [New.] 

COMMENTARY. 

Alterations made In the Section. — Clfiuse (1) ol this BccUon exactly 
cotresponds to section 410 of Act XIV of 3882; clnuao (2) is new. Tim 
provisions of sections 417, 418, 419, 420, 421, 423, 420 and 427, 0. V. Codo, 
1882 which contained the detailed procedure relating to suits by or against 
Government, have been placed in tho First Schedule; tco Order XXVII, 
rules 1 to 8, 

Object and Soopo of tho Section. — In India, until 1859, tho Qovarnmdnt 
was vested in the East India Company. That Company oxorclsed different 
functions. It was partly a trading company with the rights and llahilltloH 
of an ordinary commercial body. It also exercised sovorcicn powera dolo. 
gated to it by tho Crown. In respect of its acts in the former capaolty 
It could be sued. For its acts in the latter capacity it could not, 

In 1858 the East India Company camo to an end and since tlnifi India 
has been governed directly hy the Cro^vn. By Statute 21 and 22 Viet, 
e. 100, sections I and 2, the territories and tho revenues of India were 
transferred to the Crown. In order, however, that no one should be 
deprived of any right or claim, which ho might have had against Die East 
mdia Company, section 05 of that Statute provided that Die Secretary of 
State in Council as a body corporate, (not personally, are section 9H) might 
he Ruod in all cases in wivich the Company might have been sued. TIuih 
the Secretary of Slate in Council now stands in the position of tho Coinnatiy 
sud can be sued in cases in which the Company would formerly have been 
Rued. But it could not have been sued in respect of acts done by i( as ii 
sovereign power, but only in respect of acts which could not fall within 
that category. 

It is thus clear, that the liability of the Secretary of State for India 
V' bo sued vs coextensive with the liability to which the East 

India Company was subject at the date of Government of India Act of 
(2l and 22 Viet. c. 10.5, ss, 05 and C7). In other words, tho Secreto 
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86,' (1) Any such Prince or Chief, and any ambassador or 

Suit! Bgainit envoy of a foreign State, .may, with the (son- 
Princes, Chiefs, Sent of tlic Govemor-Gcneral in Council, 
Envo**f**'^°*^* ^ certified by the signature of a Secretary to the 

Government of India, Init not without such 
consent, be sued in any competent Court. 

(2) Such consent may be giver^ witli respect to a specified 

suit or to several specified suits, /or witli respect to all suit? of 
an}’ specified class or classes, and may specify, in the case of 
any suit or class of suits, the, Court in which the Prince, Chief, 
ambassador or envoy may be sued; but it shall not be given 
unless it appears to the Government that the Prince, Chief, am- 
bassador or envoy — • . , » 

(a) has instituted a suit in the Court against the person 

desiring to sue him,* or 

(b) by himself or another trades within the local limits 

of the jurisdiction of the Court, or 

(c) is in possession of immoveable property situate within 

those limits and is to be sued with reference to such 

property or for money charged thereon. 

(3) No such Prince, ‘Chief, - aiphassador or envoy shall be 

arrested under this Code, and, except with the consent of the 
Governor-General in Council certified as aforesaid, no decree shall 
be executed against the property of any such Prince, Chief, am- 
bassador or envoy. ; to ' ' 

(4) The Governor-General in Council may, by notification 
in the Gazette of India , authorize a Local Government and an) 
Secretary to that Government to exercise, wdth respect to any 
Prince, Chief, ambassador or envoy named in the notification, 
the functions assigned by the foregoing sub-sections to the CiO'- 
ernor-General in Council and a Secretary to the Government of 
India, respectively. 

(5> A person may, as a tenant of immoveable property* 
sue, without such consent ns is mentioned in this section, a Prince* 
(Miief, ainlmssador or envoy from wliom lie hold.s or claims to 
hold the property. [S. ‘433. | 

COMMENTARY. 

This Sfotion t'orresponflB to section 43.3 of Act XIV of 188’2; 
only chfiDRCS introduced in this section ore, that the words “ it appeaT$ 
the Oovemment that ” have been added after the w'ord “ tioff** " 
latter part of clause (2), and the words “a Secretary " have been subs**' 
tuted for the words '* one of the Secretariet ” in clause (1). 


Sec. 79, ] 
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toeection 416 of tho old Code, wliieli, it wftf» thought, excluded informations 
exhibited by the Advocate-Ocneml. It was to remove this doubt that sub- 
section (2) has been enacted. 

With regard to this sub-section tho Select Committee m their Report 
said. — Clause 79 (2) — Thi$ taring leni occcplrd by the Select Committee 
of 1903, ond VC f/im^ if dciiraMr to have it in ihe Rill in order to aroid 
potiible doubt.” 

Act of State for nhtch OoTcmmcnt la not Liable. — The Secretary of 
State can only be sued in respect of those matters for wluch private in- 
dividuals or trading corpornlious can be sued or in regard to those matters 
for which there is express stalutoiy provision. Mo suit lies against tho 
Secretary of State in respect of acts of State or acts of sovercignU. The 
plaintiS was a public ofliccr (Deputy Collector), whose employment was 
one which could only bo given to him bv the sovereign or the agents of tho 
sovereign. Such public servants hold their officca at the pleasure of the 
sovereign and are liable to dismissal at his will and pleasure. The power of 
dismissal includes all other powers (c.j., of reduction or censure). It is 
open to Government by resolution or othenvise to censure or reprimand an 
oflScer, for which no suit is maintainable against tho Secretory of State, 
for damages for defamation. — Jehangir M. Curie f/t v. Secretary of Slate, 27 
B. 189: 5 Bom, L. R. 30. In this case all the English and Indian cases on 
the subject have been referred to, discussed and explained. In Nohin 
Chundar y. Secretory of State, 1. C. 11: 24 W. E. 809, it has been held 
that a suit against the Secrotarj’ of State is not maintainable in respect 
of acts done by the Government in the exercise of sovereign powera; but 
a suit for acts done in the conduct of undertakings which might bo carried 
on by private individuals without sovereign powers is maintainable. See 
also, Kvhen Chand v. Secretary of State, 3 A. 829; Ross v. Secretary 
of State, 37 M. 55 and Shivahhanjan v. Secretary of State, 28 B. 
814. 

The Secretary of State is not liable for damages for any illegal and- 
'wrongful act of a Municipal Corporation. — Corporofion. of Town of Calcutta 
V. Andenon, 10 C. 445. 

Pot further cases, see notes under s, 9. • 

What are not Acts of Stato-rLIablllty of Government. — ^Tbe Secretary , . 
of State is liable for damages occasioned' by the negligence of 
eervants in the Ber\dco of Government, if the negligence is such as 
would render an ■ ordinary employer liable. — Peninsular and Oriental 
Steam Co. v. - Secretary of State, Bourke, A. O • C. 166; 6 B. 

H. C. 1. , 

A suit for wrongful dismissal by one of its servants will lie against 
the Government. The Government w’ould not be allowed to exercise its 
power capriciously or to the damage of the servant. An indefinite hiring 
in India does not mean a hiring for a 5 ear. The, mere paj’nient of wages 
monthly is not enough to show that a hiring is a monthly hiring. — Huges 
V, Secreatry of State, 7 Bom. L, R. 688. 

Tho acts of a Government officer bind the Government only when_ h* 
is acting in the discharge of a certain duty within the limits of his authority, 
or, if he exceeds that authority, when the Government, in fact or in law, 


r 
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Where the plnintifT nftoi* obtaining • sanction under .this section to 
institute a declaratory suit, subsequently ninended the plaint by adding 
a prayer for recovery of possession. Held that after amendment of the 
plaint a fresh sanction is necessary; Maharaja of Cooch Behar v. Maharaja 
Manindra Chandra Nandi, 17 C. W. N. 1242. 

The provisions of s. 86 of the C. P. Code do not apply .to a defence 
put forward by way of set olT. Such a defence can be put forward in 
answer to a claim by a Buling Chief without the consent of the Governor- 
General; Snhhder Singh v, Hazura Mai Oohind Bam, 62 I. G. 778. 

Waiver of Objection to Want < of Consent. — If the suit is instituted 
against a Sovereign Prince, without the consent of the Governor-General 
in Council, and the plaint is admitted, and if the defendant does not 
object to the institution of the suit on the ground of want of consent until 
it is ripe for hearing, he wdll be deemed to have waived the objection as 
to jurisdiction because it is a case of irregular exercise of jurisdiction; 
Chandu Lai v Awad Bin Umar, 21 B. 351. Applications for adjourn- 
ment made on behalf of a Euling Chief amount to a waiver of his privilege 
and disentitle him from raising any objection ns to want of jurisdiction; 
Maharaj Bahadur v. Sivsaran, 6 Pat. L. J. 185: 69 I. C. 9S9. 

Jurisdiction of British Courts over the Rajah of Tlpperah.— Save in 
respect of his zemindary in British territory, the Raja of Tipperah is not 
subject to the jurisdiction of the Courts in British India, except in the 
coses mentioned in cluases (o), (b) and (cl of s. 86. — Bit Chmder v. I than 
Ckunder, 3 C. L. E. 417. 

The Raja of Tipperah being a foreign power, the British Civil Courts 
have no jurisdiction to try the question of succession to the Rnj o* 
Tipperah But where a zemindary lying within British territory, 
shown to be an appendage of the Raj, formed the^ subject of a suit, heU 
that the British Civil Courts had jurisdiction to deal with the title to the 
latter . — Bajkumar Nobodip v. Bit Ghundra, 25 W. R. 404. 

The Courts in British India have no jurisdiction to decide a question 
as to who is entitled to succeed to the Raj of a foreign Sovereign State 
or to any immoveable property, which goes with the Raj, although situate 
in British territory . — Samarendra Chandra v. Birendra Kishore, 35 C. 7 
P. B. : 12 C. W. N. 777 (9 C. 535 approved and 12 M. I. A. 523 dis- 
tinguished). ‘ ' 

“ A tenant of Immoveable property or money charged thereon.”--!” 
a suit for maintenance against the Maharaja of Hill Tipperah, wlucl\ i9 
an independent Sovereign State, it appeared that, in a former 
in British India in respect of the same claim, the Court had ordered the 
amount of the maintenance for which he gave a decree to be paid by tn® 
defendant Maharajah and from his estate of R, which was in British 
India Held that the suit not being a suit for immoveable property 
within the meaning of clause (c), s. 86 would not lie . — Bir Chunder 
Ishun Chtmdcr, 12 C..L. R. 473. 

A suit for maintenance whicli seeks ,to have the maintenance made a 
charge on immoveable property is not a suit for immoveable property with- 
in the meaning of clause (c), s. 433, C. P. Code, 1882 fs. 86).— Brrr Chun- 
der v. Tlajcoomar Nobodip Chunder, 9 C. 535: 12 C. L R. 405 
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f 

Preoedont to tho Institution of Suit Against Seorotary of 
hditious prucL-dunt lo the Institution of Suit against Oovcrn- 
{t public officer, are: (1) that a previous notice of tlio suit 
I (2) that tho suit shall not bo instituted until after tho ex* 
I months next after notice in witing has been delivered; (3) 
it state the cause of action, tho name, description, and the 
iico of tho plaintiff and the relief sought; (4) and tho plaint 
i such notice has been so delivered or left. 

i of the notice ib to gi\c the Bccretary of Btuto or tho 
m opportunity of investigating os to the truth of the alleged 
i and of making amends or bottling the claim, if so advised, 
ion. 

g tho plaints, tho rules probcnbod by Or. XX\^I1, Bhould be 
cd, otherwise cither the plaint will bo rejected or the suit 
^sed. 

jsaion “m reaped of any ad ” in the section relates only to 
iers, not to the Secretary of State: Tho expression “ no suit 
iufed againat ihc Secretary of State in Council " is wide 
lude suits of every kind, whether for injunction or otherwist 
— y of State v. Gajanan, 35 B. 362 and Secretary of State v 
jC. 239). 

appear from the decided cases that in any kind of suit against 
lof State, previous notice is absolutely necessary; but in the 
3 officer, notice is necessary in those cases only when any 

I by him in his official capacity. 

^ there is a divergence of Judicial opinion in the several High 
^whether a notice is necessary in a suit for injunction either 
ecretary of State or a public officer, as will appear from the ' 
lereafter and the preponderance of authority seems to be in 
v& Vn any TamA tA 'S'cnA 

1 or otherwise. 

£ of this Section Imperative. — The language of this section is 
«nd absolutely debars a Court from entertaining a suit insti* 
it compliance with its provisions. A Court cannot under 
stances stay proceedings and allow time to the plaintiff to 
^uisite notice, but its only course is to reject the plaint. — 
Igh V. Secretary of State, 25 A. 187; Bhag Chand v. Secre- 
A. I. R. 1927 P. C. 176. 

I 

f Notice. — ^A notice under this section is given for the benefit of 
it, and the intention of the Legislature is that the Secretary 
ihe Public Officer should have an opportunity of investigating 
iith of the alleged cause of action and of making amends or 
fclaim if he thinks fit without litigation — Manindra Chan- 
tary of State, 34 C. 257 i/s G. L. J. 148; Secy, of State v. 

^ M. 279; Secy, of State v. Gulam Raaul, 40 B. 392, 396: 

L O. ooo. The object of a notice is to give tho Government and to 
public officers time and opportunity of making amends before the matter 
w brought into Court. When therefore, relief is claimed on the ground 
01 fraud, but no fraud is charged against the Secretary of State and no 
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The other provisions of the interpleader-suits, contained in sectio 
471, 472, 473, 474, 475 and 476 of Act XIV of 1882, have been placed in t 
Pirst Bchediile. See . Order XXXV, rules 1 to 6. See notes and cas 
noted under Or. XXXV, rr. 1-6. 

Nature of Interpleader-suit. — A person consigned some goods to a fii 
at Bombay, and delivered them to the plaintiffs for carriage to Bomba 
While the goods were in transit to Bombay, the consignor ordered tl 
plaintiffs to deliver them to his agents instead of to the consignee. Befc 
the delivery of the goods, another firm claimed them, alleging that th 
had been consigned to them by the original consignee. The plaintifl 
therefore, filed the present suit, praying that the defendants should 1 
required to interplead, and that they should be restrained from suii 
them (plaintiffs) in respect of the said goods. Held that the suit w 
properly instituted by the plaintiffs as an interpleader-suit so as to entii 
them to their costs. — Bombay, Boroda, and Central India Railway Co. 
Satoon, 18 B. 231. 

Land having been compulsorily acquired under the Land Acquisdu 
Act for railway purposes, the compensation was fixed at Es. 468. A co 
flict having arisen os to the right to receive the compensation, an inte 
pleader-suit was brought by the Secretory of State in the Court of “ 
District Munsif. Held that the suit was rightly brought in the Distri' 
Munsif's Court, and that the Small Cause Court had no jurisdiction to 
the suit. — Timpofi Boju v. Vissam Bdju, 20 M. 155. 

Where a defendant in a suit for rent, pays money into Court, 
the request that it should be paid out to the party really entitled to tt 
rent, such suit may be treated as being in the nature of an interplead^ 
proceeding under s. 470, G. P. Code, 1882 (s. 88). Sec the observatior 
of Muttusami Ayyar, J., in Kasirn Sail v. Luis, 17 JI. 82 (85). Seesl^ 
Konji Koer v. U-matul Batiil, 13 I, C, 40. See, however, Koyla«l» Chut 
dra V. Goluck Chunder, 2 C, W. N. 61. 

Agamst the plaintiff, rent decrees were obtained both by the defendac 
No. 1 and also by L and M defendants, and the object of the present sir 
was to have it determined ns between those sets of defendants, which t 
them was the plaintiff's landlord. Admittedly L and M were the zenm 
dare of the land but the defendant No. 1 claimed to hold under them 
jamai right and that within that holding the plaintiff's land was includec 
Held that the plaintiff is not debarred from bringing a sOit in orde^ 
compel the defendants to interplead one another . — Gopal Das v. 
Charan, 5 C. L. J 34-ji (2 C. W. N. 61 distinguished). 

Where a patry in the position of a mere stakeholder is made a defend 
ant in a suit, his proper course, under the Civil Procedure Code, ia to P®. 
the money into Court, and ask that the parties really interested may “ 
substituted for himself as defendants . — Assaram Burtoah v. Coinmei 
cial Transport Association, 2 I, J N. S. 113. 

An interpleader-suit is not improperly instituted merely because on 
of the defendants does not claim the whole of the subject-matter. — 
iary of State v, Mahomed Hossein, 1 M. H. G. 360. See also 14 B 
498. 

The deposit of' rent in the Court under section 61 of the Bcng® 
Tenancy Act (VUI of 1885) is in the nature of an interpleader proceeding 
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Notloo to Secretary of State. — Where n suit is proposed to be instituted 
against the Secretary of Slate, notice to him should be given m all cases, 
whether the act in respect of which the suit is brought puports to be 
done by him in his ofBcial capacity or not; Secy of State v. Kah Khan, 
87 M. 118: 16 I. C. 047; Secy, of State v Ghulam Ratal, 40 B 892; 
Secy, of State v. Bojluckhi; 25 C. 239 (242). 

Any Act pnrporting to be done by such Public Ofllcer in his OfHoial 
Capacity. — If the act was one such as is ordinarily done by the officer in 
the course of his official duties, and he considered himself to be acting as 
such public officer and desired other persons to consider that he was bo 
acting, the act clearly purports to be doue m ollicial capacity, Abdal Rahtm 
V. Abdul liahvian, 46 A 88-1: A- !■ B. 1024 A. 851 

Notice is Necessary Only vben a Public Officer Is Sued In respect of an 
Act Done In Official Capacity. — A public officer is entitled to notice of suit 
under s. 80 even if in the discharge of hia duty he has acted 'mala fide, 
that is, mahciously and dishonestly. It is not permissible to read the 
words in B. 80, C. P. Code, as if they were “ in respect of any act pur- 
porting to be done bj such public clliccr bona fide in his official capa- 
city Dakthina Ranfan v. Omar Chand, 50 C. 092; 28 C. W. N. 10: 
33 C. L. 104. In Jogendra Nath v. Price, 24 C. 584, where the plainti0 
sued a public officer (District Slagistrate) for damages for illegal and 
malicious arrest and trespass, it w-as held that though the act w’as said 
to be done maliciously, notice was required to be given under this sec- 
tion, the Judges observing: ” The section does not seem to us to warrant 
the drawing of a distinction between acts of this kind done inadvertently 
or otherwise." See also the following cases: Abdul Rahim v. Abdul 
Rahman, 46 A. 884: A. I. B. 1924 A. 851: 89 I. C. 72; Dakthina v. 
Omarchand, 50 C. 992: 75 I. C. 173: A. I. K. 1924'C. 145, in which it 
was held that a notice to the public officer was necessary even in cases 
where he acted mala fide. It has been held in the following cases, how- 
ever, that no notice is necessary where the act is done mala fide : Raghu- 
6an» V. Phool Kuman; 32 C. 1130; Peary Mohun v. Wc»fon, 16 C. 

__N. 145; Muhammad v. Panno Lai, 26 A. 220; Shahibeadee v. Fergutson,* 
7 C. 499. Where the suit is founded upon tort, notice must be given 
whether the relief sought is for damages or for a declaration that the 
act is illegal, being against the provisions of law; Chhaganlal v. Collector 
of Kaira, 85 B. 42: 12 Bom. L. K. 825. 

A public officer is entitled to notice of euit in those cases only where 
he is sued for damage's for some wTong inadvertently committed by him 
m the dishcarge of his official duties. ShashunsJiah Begum v. Ferguson, 

7 C. 499. Follow'ed in Sardar Singhfi v. Oanpat Singhji,' 14 B. 895. 

A suit against a Toll-Collector for refund of money alleged to have 
been exacted by him improperly under Act IX of 1871, B. C. is not 
maintamable without previous notice.— i2am Pitam v. Shoobal Chander, 
15 0. 259. 

A suit against a Bench clerk for damages resulting from the loss of a 
record in Court through his negligence cannot be brought without giving 
- notice under s. 80; Nga Metk v. Nga Gya, 11 Bur. L. T. 95. 

A suit for accounts against a common Manager appointed under b. ‘ 
95 of the B. T. Act cannot be maintained without the service of t 
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SPECIAL PROCEEDINGS. 

.SBBITHATIOK; 

89 . (1) Save in so far as is ' otherwise provided by tlie 

.... ’ Indian Arbitration 'Act, 1899, or by any other 

r 1 ra ion. being 111 iforcc,' all references 

to arbitration whether by an order in a suit or otherwise and all 
proceedings therennder, shall be governed by the provisions con- 
tained in the Second Schedule. , 

(2) The provisions of the Second Schedule shall not affect 
any arbitration pending at the commencement of this Code, but 
sliall’ apply to any arbitration after, that date under any agree: 
ment or reference made before the commencement of this Code. 

[New.] 

COMMENTARY. ■ ‘ - 

Arbitration. — “ Two questions of importance hiivo arisen* in connec- 
tion with this subject (1) Should any of the sections of the Arbitration 
Act of 1899 be incorporated in the Code? (2) Should the right of appo8| 
as now existing, be altered and, if so, in what direction? We arc o 
opinion that the best course would undoubtedly be to eliminate from ® 
Code all the clauses as to arbitration, and insert them in a new and com 
prehensive Arbitration Act. There arc, perliaps, deffieulties as to this a 
present. We have determined thereforer to leave the arbitration clause 
such as they are in tlie present Code (Act XIV of 1882); but we hav 
placed them m a Schedule in the hope that at no distant date they may 
be transferred into a comprehensive' Arbitration Act.”, — See the Report ] 
the Special Committee, ' , , 

All the provisions relating to arbitration contained in seepon 506 to 
526 of Act XIV of 1882, have been relegatfed to the second ' Schedule- 

Indian Arbitration Act IX of 1899.— The provisions of this Act apply 
to private arbitration only, that is to say, ” arbitration by agreemen 
without the intervention of a Court of Justice.” Section 2 of 
provides that the Act ” shall' apply only in cases where, if the aubjec - 
matter submitted to arbitration, were the subject of a suit,* the suit couiui 
whether with leave or otherwise, be instituted in a Presidency town. 
order that the provision of the Arbitration Act may be applicable ® 
agreement to refer matters in dispute to arbitration, it is necessary (o) 
there should not be any suit pending in any Court in respect of 
matters, and (5) that if those matters were the subj'eot of a suit, 
could be instituted in a Presidency town; Ramjidas v. House, 35 C. » 
PeruH V. Gullapudi, 34 B. 372. In all other oases the provisions of ocn. 
II, paras. 17, 19 and 20 will apply. 
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f Sec; 91. 

“ We have inserted a clause to enable a'etidns' W public n'uisauces to 
be brought, the consent of the Advocate- General, iitespective of 

special damage. It has been represented to us that such a power is needed 
snd we concur in that view .” — See the Report' the Special Committee, 

Public Nuisance. — The expression ” public nuisance ” has not been 
defined in this Act; but s. 3, article (44) of the General clauses, Act (X 
of 1897) provides that ” public nuisance ” shbll^ rii'eari 'a public nuisance 
as defined in the Indian Penal Code. 

The following definition of ‘'public nuisance “is given in section 
268 of the Indian Penal Code: — ' • 

” A person is guilty of a* public nuisance ’ who does any act, or i* 
guilty of an illegal omission which causes any common injury, danger or 
annoyance to the public or to the people in general who dwell or occupy 
property in the vicinity, or which must necessarily cause injury, obstruc- 
tion, danger or annoyance to persons vho may have occasion to use any 
public right. A common nuisance is not excused on the ground that it 
causes some convenience or advantage.” 

Remedies for Public Nuisance. — ^Where a person commits a public 
nuisance, three different remedies are available ; (1) he can be criminally 
prosecuted under the Indian Penal Code; (2) a civil action may be main- 
tained against him under this section'; (3) he can be sued 'for damages at 
the instance of a private individual who suffers special damage by reason 
of the nuisance, that is, damage apart „from that which he suffers m 
common with others affected by the nuiBance;' Muhammad Reza v. 
hummad Ashari, 46 A. 470: A. I, R. 24 A. 599; Manilall y. Ishvarbhoi, 
27 Bom. L. R. 421 : 87 I. C. 934: A. I. R. 192.5 B.'367. “ 

Under the law as it stood before the insertion of this clause, a public 
nuisance was actionable only at the suit of a party, who had sustained 
special damage. There is a general concurrence of authorities that 
must be some particular damage to the plaintiff more than to the ^public 
in order to render an action maintainable On this point, see the cases 
reported in 2 B. 457; 17 B, 293; 15 G. 460, P. 'B.; 22 C. 551; 27 C. 792; 
9 M. 463; 14 M. 177; 10 A. 498 and 553; and other cases noted under 
8 9 under the headings'" Obsteuction to.Public way—'Kiout of Suit 
Special Damage. 

Under the piesent section, the Advocate-Geneial or two or mom 
persons, after obtaining the consent in writing of the Advocate-General, 
may institute a suit either for a declaration, or injunction or for any other 
relief irrespective of any special damages, Aff to declaratory suit under 
this section, see 2 B 4.57; 32 M, 478 and other cases noted under section 
9. 

Persons suing under this section for a public nuisance with the con- 
sent of the Advocate- General need not have any personal interest in the 
subject-matter of the suit They may 'sue under this section indepen- 
dently of any such interest or of any special damage. 

Scope of the Section.— S 33 of the • Calcutta Municipal Act does not 
control 6. 91, C. P. Code, Any two persons may under the latter section, 
sue for the removal of a public nuisance though situated within a Muni- 
cipality; SuToy Mai Kharad v. AJtshoy Kumar, 21 C. W. N. 595. 
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NoUcd of Salt Against the Mnnlclpallty. — In suits against the Muni- 
cipality notice of action Is necessary In those cases only where the plaintiff 
dahns damages or compensation for some wrongful act committed by the 
Commissioners or by their officers, in the exercise, or honestly supposed 
exercise, of their statutoiy powers. But where the suit is for possession’ of 
land brought against the ^Iunicipality, no notice of action is necessary. — 
Chvnier Sikur t. Obhoi/ Chum, 0 C* 8 F. B,; Monohar Qancth t. Dakar 
Municipality, 22 B. 2^, F 13 (18 B. 19 orrrrulfd); Kashi Kath v. 
Qangahai, 22 B. 293; Poorna Chunder v. Balfour, 9 W R 535; Oopce 
Kithia V Ryland, 9 W R 279; Johar Mai v Municipality of Ahmednaqar. 
6 B. 580: Price v. Khilat Chundra, 5 B. B. R. Ap. 50; 13 W R. 461; 
Sudhansu Bhusan v. Bejoy Kali, 3 C. L. J. 376 and 3 C. L J. 54-n. — 
In a suit for pKJsscssion and injunction, notice of action was not necessary, 
but as regards damages notice was necessary. — Shtdniofapa 'v. Ookak Munu 
ctpah'ti/, 22 B 605 ; Paff h Panachnnd t. Alimrdabnd Municipalitv, 22 B. 
230; Han Lai v Himat, 22 B. 636; Mahovtahopadhya Ranqachariar v. 
Jfuniefpfll Council of Kumbakonam, 29 M, 539; 16 M, L. J, 582. 

Notice of action is not necessary in a suit for specific performance of a 
contract or for damages for breach thereof. — Municipah'fy of Fatzpur v. 
Manak Dulab, 22 B. 637. See also Rancho Das v. The ~Municipal~Com’ 
missioner of Bombay, 25 B. 387; and Mayandi v. Mcquhai, 2 M. 124. 

Notice is not necessary in suits for a declaration of right to reconstruct 
a building demolished and for compensation < for such demolishment. — 
Manm* Kasaundhan v. Crooke, 2 A. 296; Munfetpaf Committee o/JIoroda- 
bad V. Chain Singh, 1 A. 269; Bn'j Mohun v.^Collector of vlffahabad. i4 A. 
839, P. B., and Greemvay v. ilfuntcipaf Board of Cawnpore, 28 A, 600: 
3 A. L. J. 341. 

. ^ A person suing a Municipality for refund of money illegally levied from 
him as a house-tax is bound to serve n previous notice. — Ranchand Fara/h- 
bai V, Jfunictpaljfy of Dakar, 8 B 142. See also Joshe Kalidas v. Dahor 
Town Municipality, 7 B. 399. . ' * . 

A notice of action against the ' Municipal Commissioners stating the 
cause of action is absolutely necessary under the Municipal Act. — Abhoy 
Vath V. The Chairman of the Krishnaqar Municipality, 7 W, R. 92. See 
also Dhondiba Krishnaji v Muntcipnl Conimtsaiortpr* of Bombay, 17 B- 307. 
No cause of action’ will be allowed to be raised, except tbat/dlsclosed in the 
notice of action — Ullman v. The Justiccs'of the Peace, 8 B„Ij, R, 265. 
As to' the sufficiency of notice of suit against Municipality for damages, see 
Eales V. Jlfunfctpal Commissioners of Madras, 14 M. 880; Dwarka Math v. 
Corporation of Calcutta, 18 C. 91 

Notice of Suit to the Railway Administration.— Notice of the claim for 
a refund of excess freight to the General Traffic Sfnnager, was held not to 
be in compliance with the provisions of the Indian Railway 'Act, 1890.— 
G- f- P. Ry. V. Chundra Bat, 28 A 552 ; See also O, I. P. Ry. v. Dewast, 
81 B. 534. ‘ See also 19 0 W. N 62 

Service of notice of claim for short delivery upon the Traffic’ Afanngcr 
and^ not on the Agent was held not sufficient under ss. 77 and 140 of the 
Indian Railwavs Act, 1890.— IVadinr Chand v. TFood, 35 C. 191 (21 C. 300, 
26 B. 669 and 28 A. 55 approved 22 M. 137 diaienfed from). But see 
B^ooda V. Hfeher, 18 C. W. N, 24. 
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hud become unhealthy,* insanitary and unfit for residential purposes, was 
held to ' be on actionable nuisance. — Muhammad Mohidin 'v. Jl/wwicipai 
CommisMioners of Madrai, 25 M. 118. 

Under certain limitations the slaughtering of kino by Muhammadans 
is not illegal. It is the legal right of every person to make such use of 
his own property as he may think fit, provided that in so doing he does 
not cause real injury to others or offend against the law, even though he 
may thereby hurt susceptibilities of others. The right' of Muham- 
mudans to slaughter kirie is one to nliich they are legally entitled irre- 
epective of' custom, and it is only when they abuse the right that its 
existence can bo interfered with, — Shahhaz Khan v. Umrao Purif 30 A. 
181. . 

Some Examples of Public Nuisance under the Penal Code.— Keeping 
a gambling house and permitting disorderly people to use it for gambling 
and thereby causing annoyance to the public, was Iield to bo public 
nuisance. — Queen-Emprea v. Thanadanaraijudu, 14 M. 36-1. But see 
Saihi Kumar v. Emperor, 7 C, W, N. 710. 

. ' Obstruction to and .encroachment upon public highway was held to 
be public nuisance. — Queen^Emprcis v. Virappa Cheltt, 20 M. 433; Adhar 
Chundcr v. Ambika Charan, 6 C. W. N. 880; Quecn-Empresa v. Kedar 
Nath, 23 A. 159; Rakhal v. Kailaah, 7 C. \V. N. 117. Obstruction op 
tidal navigable river by placing n bamboo stockade across a tidal na^* 
gable river for the purpose of fishing, altliougli leaving in such a stockade 
a narrow opening for the passage of boats, was held to be a public 
nuisance- — In re Umesh Chander Rar, 14 C. 056. See, however, Jug<n 
Daaa v, Quecn-Emprcaa, 20 C. 665. 

, Erection of bund in a river, the effect of which was to render U un- 
fordable at a place where the stream had been, fordable throughout the 
year, was held to be public nuisance. — Zaffar Nawah v. EAiperor, 32 C. 

' Slaughter of kinOiby Mnhomedans in a public street or on their own 
property, when amounts to public nuisance and when does not. — (Jaccn- 
Einprcss v. Zakinddm, 10 A. 44 (7 M. 590 referred to). See also Shahbaz 
Khan V. Umrao Puri, 30 A. 181. 

Existence of houses of .prostitutes by the roadside w’hen amounts b) 
public nuisance — Bosanfa v. Emperor, 5 C. \V. N. 566. 

In all these and such other cases a suit may be brought unde tb^ 
provisions of this section. 

92. (1) In the case of any alleged breach of any express 

Public charitie. constructive trust created for public p«r‘ 

* ‘ poses of charitable or religious nature, o*" 
wlicre tbe direction of the Court is deemed necessary for the 
admini.stration of any siicli trust, the Advocate-Genera), or two 
or more persons liaving nn interest in the trust and Iinving ob* 
tained tbe consent in writing of tbe Advoenfc-General, may 
in.stitute n suit, wlietber contentious or not, in tlic principal Civil 
Court of original jurisdiction or in any otiicr Court empowered in 
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(2) Execution sliall not lie issued on any such decree unless 
it remains unsatisfied for tlic period of tlirce montlis computed 
from tlio date of such report. [.S 429.] 

This section corresponds to section 429 of Act XIV of 1832. No 
rasterial change has been made in this section, 

SUITS BY ALIENS AND BY OR AGAINST FOREIGN AND 
NATIVE RULERS. 

83. (1) Alien enemies residing in Britisli India with the 

permission of the Governor-General in Coun- 
<u«. cil, and alien frieJids, may sue in the Courts 

of British India, as if they were subjects of 

His Majesty. 

(2) No alien enemy residing in British India without such, 
permission, or residing in a foreign conntiy, sliall .sue in any of 
such Courts. 

Ea;planation . — Every person residing in a foreign country 
the Government of wliich is at war witli the United Kingdom 
of Great Britain and Ireland, and carrying on business in that 
country without a license in tliat hclinlf under the hand of one 
of His Majesty’s Secretaries of State of a Secretary to the 
Government of India, shall, for the purpose of sub-section (2), 
be deemed to be an alien enemy residing in a foreign country. 

. . [S. 480.] 

COMMENTARY. 

This section exactly corresponds to section ,430^ of Act XIV of 1682. 

Allen Enemy. — An alien enemy can be sued or proceeded against in 
Courts in British India. Section 83 of the O. P. Code only precludes the 
right of an alien enemy to sue unless he is residing in Britsli India with the 
permission of the Governor- General in Council; Hustenie v. Meisra. 
Weichera Kaiaer and Levy Ltd. 8 S. L. R. 329. 

Under s. 83, an alien enemy residing in British India may sue in British 
Courts with the permission of the Governor-General in Council. An appli- 
cation by nn alien enemy for summons of a suit for Judicial Separation filed 
in British India to be sent to the Probate, Divorce and Admiralty Division 
of the High Court of Judicature in England for transmission to the Foreign 
OfBce for service upon the respondent residing in enemy country, should not 
be refused though the respondent is the subject of a country which is at 
War with Great Britain; lieiffatoch v. Reiffttoch, 89 A. 377. 

Whether the cause of action arose before or after war, an alien enemy 
can be sued in British Indian Courts and would have every right to prose, 
cute his case before the Courts in accordance with the laws of procedure. 
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about charities ’fn the MotusBil. r Because on account oi the occurrence 0 / 
Hie words “ High Couit " jn, the, old section, suits relating to charities 
in the Mofussil could be instituted in the original side of the High Court. 
The Indian Legislature has, no doubt power, under clauses 11 and 44 of 
the Letters Patent, of altering the local limits of the ordinary original 
jurisdiction of the High Court. But clear and unambiguous words are 
necessary to extend the original jurisdiction of the High Court to any 
particular class of suits in the mofussil ; on account of the omission of the 
Words “ High Court ” in the present section, no suit under this section 
about charities in the mofussil can be instituted in the original side of the 
High Courts. See The Advocate^Oeneral of Madrat v. ArunaeheVatn, 2D 
M. L, .T. 387 : 7 M L. T. 292 : 5 I. C. 729. 

(5) Another important change has been introduced in this section by 
inserting the words “ or in any other Court em-poweted in that behalf by 
the Local Government,'*' etc. By the above change any other subordinate 
Court will be competent to try suits under this section, when specially 
empowered by the Local Government. 

(6) Sub-section (2) is new; it has been added to make the proviBlona 
of this section mandatory. Sec notes under sub’Section (2), post. 

Report of the Special Committee. — “ The suggestion has been 
on high authority that some express reference should be made in the Code 
to the power of the Court to apply the Cy-prls doctrine in the settling of 
schemes. But this power would appear to exist already within its pro- 
per limits {Mayor of Lyons’ Case, L. B. 3 1. A. 32) and we do not think 
it necessary to make express reference to it. 

It has been represented to us by more than one gentleman 
opinion is entitled to weight, that the 'power to enquire into the affairs 
of the public charities should be* made more extensive. The clause, as 
it stands, gives sufficient powers to Courts to direct accounts and to frame 
Schemes when once a suit has been instituted, but it is said that members 
of the public interested in any public charity ought to have the means 0 
calling for and inspecting accounts without undertaking the burden of » 
suit, at least in the first instance. We are told that revenues derived 
from charitable trusts are in some eases very large in amount: that no 
accounts of their expenditure are ordinarily rendered, and that there la 
good ground for believing that a considerable portion is misspent or 
Squandered on useless objects. 

“ On the above grounds the Legislature was asked to insert a clause 
empowering any two or more persons having the like interest and having 
obtained the like consent to apply to the Court for directing any trustee 
of charity to file in Court a detailed account of the receipts and disburse- 
ments in connection with the trust property. But the clause was not 
inserted on the ground) that public opinion of the communities interested 
should first be obtained.” 

Cy-prfes Dootrlne.— Although there is no express provision in the Code 
for the ' application of the Cy-prie doctrine, it is clear that in settling 
scheme, the Court has power to adopt the rule laid down in the Mayor of 
Lyons' case p( which a short note is given below. 

The doctrine of Cy-pris as applied to charities rests on the .view that 
charity ip the abstract is the substance of the gift, and the particwftl^ 
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85. (1) Persons K|>ocinlly npiwintod hy order of the Govern- 
ment nt (lie request of nny Sovereign Prince.or 
Puling Oliief, Avliethor in siibordinate alliance 
with (ho British Government or otherwise, and 
whether residing within or without British 
India, or at the request of any person compe- 
tent, in tlic opinion of the Government, to act 
on behalf of such Prince or d^hief, to prosecute or defend any suit 
oh his belialf, shall be deernctl to be tlie recognized agents by 
whom appearances, acts and applications under this Code may 
be made or done on belialf of such Prince or Chief. 


'Pertoni tpecialty 
appointed by Gorem, 
tnent to protecule 
or defend for Princes 
or Chiefs. 


(2) An appointment under this section may bo made for 
the purpose of a sjiecificd suit or of several specified suits, or 
for the purpose of all such suits ns it may from .time to time be 
necessary to prosecute or defend on behalf of the Prince or 
Chief. 

(3) A person appointed under this section may authorize 

or appoint persons to make appearances and applications and 
do acts in any such suit or suits as if he w’ere himself a party 
thereto. ’ [S. 432. j 


COMMENTARY. 

This section corresponds to section .432 of Act XIV of 1882. No 
change has been introduced in it. 

Persons Specially Appointed by Order of the GoTernment.—This is 
on enabling section and does not prevent the institution by on indepen- 
dent prince of a suit in a Court in British India in his owTi name, and 
through a recognized agent other than one appointed under that section. 
Beer Chunder v Itkan Ghunder, 10 C. 136; Maharaja of Bharatpur v. 
Kacheru, 19 A 510; Bamesh Chandra v. Maharaja Birendra, 29 C. W. N. 
287: 80 I. C. 100; A. I. R, 25 C. 518. , 

S. 432, C. P. Code, 1882 (s. 85) applies to suits filed in Revenue 
Courts. Where a plaint was signed by a person who at the time of sign- 
ing had not been specially appointed by Government for such purpose, 
but Was subsequently empowered to sign. Held that the plaint was a 
^®iid^Jilainfc for all purposes. — Maharaja of liewah v. Nicamt Saran, 25 

The Besai of Patndi, a talookdar of the fifth class in the province 
of Kathiawar, is a ruling chief within the meaning of ss. *432 and 433, 
C. P. Code, 1882 (ss. 85 and 86) and can only be sued with the consent of 
the Government in a competent Court not subordinate to the district 
Court.^ — Kamhhai v. Himat Singh jt, 8 B. 415. 

A political agent unless specially empowered under this section cannot 
8ue on behalf of a Prince; Venhatrav v. Madharrav, U B. 53, 
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sami Ghcttiar;^{\Q21) M. W. N. 439: 14 L. W. 38. It Ims no applica- 
tion to suits for the vindication of the rights of management by here- 
ditary trustees or to disputes between sucli trustees inter ic as to their 
turns of management. The addition of sub-section (2) to s.* 92 xias 
intended not to alter but to make explicit; ^ppannn Poricha v. Naramgo. 
Poricha, 41 M. L. J. 608: (1921) M. W. N. 833. 

Meaning of the Word " Trust.”-;-The word " trust ” has not been 
defined in the Code; the following defiriition of the word “ trust ” is given 
in the Indian Trusts Act (II of 1882). 

A " trust ” is an obligation annexed to the ownership of property and 
arising out of a confidence reposed in and accepted by the owner, or 
declared or accepted by him, for the benefit of another and tlie owner. 

The person who reposes or declares the confidence is called the 
" Author of the trust,'' ' 

The person who accepts the confidence is called the “ Trustee . 

The person for whose benefit the trust is created and the confidence 
is accepted is called the “ Beneficiary." The subject-matter of the trust 
is called “ Trust-property " or *' Trust-money." 

" Any express or constructive trust.” — ^The words " any express or 
constructive trust ” in s. 92 are not confined to what may be called me 
English Law sense, at all events as regards the words “ constructive 
trust.” They mean more than an e.xpress or specific trustee taking advan- 
tage of his position as such, e.p., to grant leases in his own name or to 
make profits by means of unauthorized investments of trust property. 
It embraces aU cases where the property is used for- the purposes ne- 
ecribed subject to certain rules and obligations, and a head of a mnn is 
one of these cases. - ' ; ^ ' 

The words " constructive trustees " include a person holding ® 
ticular fiduciary position whose doings as such can be enforced in a Cour 
of law. This would include Mahants, Shebaits, ^ Mutwallis, as tli«r 
fiduciary positions *' would be that of a manager or custodian of pro- 
perties held for public purposes of a charitable and religious nature 
Case Laws discussed . NelUappa Achari v. Punnatv'anaum, 52 M. L, 
415: 25 M L. W. 461; A. I. B. 1927 M. 614 (Vtdija Varuthi v. 
swami, 44 M. 831: A. I. R 1922 P. C. 123: 48 I. A., 302 referred to)- 

” Public purposes of a religious or charitable nature.” — trust for 
o Hindu idol and temple is to be regarded in India as one create w 
public charitable purposes within the meaning’ of this section. The Hmou 
Law recognizes not only corporate bodies with the rights of property 
vested in the corporation apart from its individual members, but 
the juridical persons or subjects called foundations. A Hindu who wishes 
to establish a religious or charitable institution may, according to his 
express his purpose, and endow it, and the ruler will give effect to ti«e 
bounty or at least protect it. A trust is not required for this 
as it is by English Law. — Uonohar Ganesh v. LaJeshmirfifn, 12 B. .« 
and 267-note. Approved in Gtrijanund v Satlajanund, 23 C. 645, m 
which, upon a review of the Hindu law of endowments, it has been he 
that where an idol is an ancient one permanently establi.shed for pubh 
woiship, and the offerings made to it are more or less' of a 
character, in the absence of any custom or express declaration of the 
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*' Any such Prlncft ot Chief.” — ^Thp Mnhnrnjn of Tiperah U a 
Sovempi Prince Rn(i cannot ho ^ncil wit limit the rnnpent of the (lovemor- 
Qcneral in Cmmril — Afn/inrain Rfnffirt h'lufiorf v f7of)inffn Chniidm. 2 
C. L .T IW: fferr r^Mntfffr v Rni fooipinr Vofinrfcip fl C .'>?!•'> See 
alw) /?rtmiirtf/j \ Thnkur Il/mhh/'h/tnji, 2^ 7 C, 271 So also the State 
of Travancoro; fJifniorr r Stnir of Trnrmrnrr, 20 M T/ J r)0.5 12 M 

tj. T. 406 Sanction is ncccppnrv even wliere the defenilnnt is Piir/1 in Ins 
reprepcnt afire capacitx, r fj , triipfee nr even if he is a prn forma lirfentlant; 
Kmhan r nanrrji. 8 M h T 103 • flOlM M W V 610 

The Knnmtlwad Japirdara are Unlinf*^ Chiefs who cannot he sneil 
nithont the consent of the Governor-General under r 86 C P Code; 
Krishna/i v. The Seej/ of SInfe for 7»dfn, 21 Horn. H If 876 The Maha- 
raja of ‘Benares is a Bwhnp Chief: Tinn/jan/a Lai v. JT H ihr Afolmra/a of 
Benares, 46 A. RS.'i. R-'iC: 78 T. C .760; *A. T, B. 1024 A 422:. so 
the Desai of Patadi; IfaiTihai v. Ifiniaf Snni^jV, B B. 41,7. 

The defendant who was not n Kuling Chief at the time of the institu- 
tion of the Biiit, attains that status durinj^ the pendency of the suit, held 
that 8. 80 (1) C. P Code applied and the suit cannot proceed until the 
required consent of the Governor-General in Conneii is obtained to carry 
on the suit to its termination; Afolinrn/a Bahadur of Rexrn v. Shin««nrnn- 
faf. 6 Pat. L. J. 185: (1021) Pat. 136- ’ ' . 

Section 86 definitely lays down in what cases 'Municipal Courts hax'e 
the power to adj’udicate upon any matters whatsoever as against Princes. 
Chiefs referred to in the section. This section is ‘exhaustive and it applies 
where a, Prince or Chief is to be brought on record against his will where 
he is sued as Prince or Chief or in anv other capacity; Narayan v. Boehm 
Shear, (1913) M. W. N. 077 : 25 M. L. J. 621,: 14 5f. L. T 486 

Consent must be Obtained before Institution, Specifying Necessary 
CondItfons,~->TInder this section a consent given bv the Governnr-Genernl 
in Council after the commencement of the suit against a Buling Chief — 
a consent not to the suit being instituted; but to, its being proceeded 
with- — ig not a sufficient consent. If the consent has not been obtained 
before the commencement of the suit, the Court should dismiss the suit, 
or allow the plaintiff to withdraw it with liberty to firing a fresh suit 
under s. 373. C. P. Code, 1882 (Or. XXTTI.'r, 1) ^Cfi on du Lai Khii«rtf;» v. 
du'od Bin Vmar StiUan, 21 B. 815. 

Where a Kuling Prince having sovereign .powers submits to the Juris- 
diction of a British Court, no objection' can be raised by him, in the 
appellate Court on the ground that the consent. of the Govemor-General 
bad not been obtained prior to the institution of the suit; Birendm TTtahorr 
V. ffasTimaf AU, 46 T. C. 558. ‘ > 

.Tlie plaintiff obtained the consent of the Governor-General in Council 
to institute a suit against the Maharaja of -Taipur, for arrears of salary, 
ostensibly in accordance with the provisions of this section; but, in fact, 
^ne of 4he conditions enumerated in clause (2) of the section existed, 
nffd that the suit was not maintainable. — Sfaharaj of Jaipvr v. Lalaji 
Saftai, 29 A. 879; 4 A, X,. J. 358: referred to in }far/t7fan ^fon^had r. 
The Carhin Shear, 89 M.-fiaS; 21 I. 0. 930; 25 M. h. 7, 62l ; 14 M. L. 

T» 486, 
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Plaintiff held certain land of the Ruling Chief (defendant) without 
rent. The Chief resumed the mna/i through Court which assessed rent 
against plaintiff, who sued for dc'clarntion of hiS' heritable Iright to hold 
the land free of rent. Held that the suit being ^brought' w'ithout the 
Govemor-Gonernrs sanction os required by law, is not maintainable, 
because it docs not fall under Proviso 5 to s! 86; /l»»ir Singh V. Jagai 
Singh, 68 I. C. 012. 

Notification. — For notifications issued under the powers conferred by 
this section in respect of tho' Governments of Madras, Bengal, the North- 
Western Provinces and Oudh, the Punjab, the Central Provinces and 
Assam, see Gazette of India, 1880, Pt, I, p. 187; and as to tho Govern- 
ment of Bombay, see Gazette of India, 1806, Pt. I. p. 322. 

87. A Sovereign Prince or Ruling Chief may sue, and shall 

. , be sued, in the name of his State : 

Style^ of Princes 

to s^u'^* ** *“*■*'“• Provided that in giving the consent 

referred to in the foregoing section the Gover- 
nor-General in Council or the Local Government, as the case may 
be. may direct that any such Prince or Chief shall be sued in the 
name of an agent or in any other name. [S. 434.] 

This section corresponds to Section 434 of Act XIV of 1882. No 
change has been made in this section. 

Sovereign Prince. — An independent Sovereign Prince is privileged from 
Kuit in the Courts of British India. The Thakur of Palitana is an inde- 
pendent Sovereign Prince . — Ladkunarbhai v, Sarsan^i, 7 B, H C. 150. 

INTERPLEADER. 

88. Where two or more persons claim adversely to one 
Where interpiea. aiiothor the Same debt, sum of money or other 

m.y be in- property, moveable or immoveable from an- 
other persons, wlio claims no interest therein 
other than for charges or costs and who is ready to pay or deliver 
it to the rightful claimant, such other person may institute a suit 
oh interpleader against all the claimants for the purpose of 
obtaining a decision as to the person to whom the pavment or 
delivery shall be made, and of obtaining indemnity for himself. 

Provided that where any suit is pending in which the rights 
of all parties can properly be decided, no sucli suit of interpleader 
shall be instituted. [S- 470.] 

COMMENTARY. 

. Tins section corresponds to section 470 of Act XIV of 1882 Some 
important changes have been made in the language of this section The 
'lords •• same debt, turn of money or other properttj, moveable or mt- 
morrnbfp,*’ have been substituted for the words “ same payment or pro- 
and the words ” oflier flian for charges or costs " lm\c been 
•ubstituted for the word *’ ifake-holder.” 
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Preferential rights of descendant to mvtwaUship — Jurisdiction oi Sub 
ordinate Judge to exercise functions of a quadi — Jurisdiction of DistricI 
Judge; Alimannessa Bihi v. Abdul Sobban, 20 C. W. N. 113: 22 C. L. J. 
677. 

Consent of the Advocate-General. — The '* consent in writing of th( 
Advocate- General or other officer appointed by tho Local Government foi 
the purpose must be a specific permission given to two or more persons bj 
name : a permission given to one applicant by name “ and another ” is noi 
a sufficient compliance witli the terms of the section. Held also the “ con- 
sent in writing ” required by this section is a condition precedent to the 
institution of the suit to which such consent relates. If therefore no vflh3 
consent is given before the institution of tho suit, the mistake cannot sub- 
sequently be rectified. — Oopal Dei v. Kanno Dei, 26 A. 162. But see 
Bamayyangar v. Krishyyangar, 10 M. 185, where it has been held that 
sanction subsequently granted relates back to the institution of the suit, 
and Chhabile Bam v. Dtirga Prosod, 37 A, 296. 

The consent in writing required by this section, is a condition precedent 
to the institution of the suit to which such consent relates. If therefore 
no valid consent is given before the institution of the suit, the mistake can- 
not subsequently be rectified, unless by means of the withdrawal of the suit 
with perinission to institute fresh suit. — Tricumdas v. Khimji, 16 B. 628; 
Gopal Dei v. Kamto Dei, 26 A. 162. When sanction is given to the institu- 
tion of a suit, the suit must be limited to matters included in the sanction; 
it is not competent to the Court to enlarge the scope of the section and 
grant reliefs other than those included in the terms of the sanction-*^ 
Bayed Htissflm v. ColtectoT of Kaira, 21 B. 257; Prem Singh v. Labh Singh. 
83 P, R. 1901 ; Nizamal Huq v. Md. lahag, 144 P. E. 1919 : 51 I. C. 611 : 

I Lah. L J. 74 Although it is desirable that the Advocate-General or Col- 
lector before granting sanction should consider whether the trust is a pubhc 
trust, whether there are prima fade grounds for holding that there has been 
breach of such trust and whether the persons suing are persons who hs'r® 
an interest iin the trust, yet his failme to consider these matters does not 
in any way invalidate a sanction granted by him; Muhatntnad Shafi 
Abdul Rahim, 60 I. C. 570; SafeduT Baja v. Oour Mohun, 24 0. 419. 

The consent of the Advocate* General is necessary only to suits clftim* 
ing reliefs specified in sub-section (1) of s. 92 and to suits asking the direc- 
tions of the Court for the administration of the trust; M. Cowasji v. BeWn, 

II Bur L. T. 249 : 50 I, C. 509. _ 

Suit instituted by one plaintiff with the consent of the Advocate-Gen- 
eral ^Amendment of plaint-— Substitution of another plaintiff with the con- 
sent of the Advocate-General^Wrld that suit, as brought, was defective in 
a material particular and the requirements of the section were not compIi®“ 
with — Darves v. Jainuddin, 80 B. 603: 8 Bom. L, R. 751. See also J<yi 
^fohamed v. Syed Nuniddin, 9 Bom. L. R. 996. So al.so where a defend- 
ant is added, fresli consent is necessary; Abdul Rahman v. Gatsim Ebra- 
him,^ 13 Bom. L. R. 583 : 36 B. 168. Consent necessary for striking off ® 
portion of prayer for relief in a plaint, Ramrun Dae v Mohunt Shivaratn, 
12 C. L. J. 211 : 14 C, W. N. 933. 

A suit relating to a public trust should not be brought except with the 
consent- of the Advocate-General, unless the plaintiffs have a special claim 
or riaim a special interest under and bv virtue of the trust; Oirija Prosunno 
V Beeharom, 85 I. C. 846. 
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What Is not an lntcrpleador*8uIt.--\Vbi‘n a mortgagor was oboul 
to pay off the mortgage uinount to uu,nt>8ignee of the mortgage, the mort> 
gagee disputed the assignmont 'and 'alsQ ^olnimed to bo paid the mortgage 
amount. The mortgagor thereupon tiled a suit, impleading both the mort- 
gagee and assignee ns defendants. The plaint contained, in substance, 
a claim for redemption, ] but .it 'also; prayed' that the defendants should 
be requited to interplead concerning their claims to the mortgage amount 
and that the mortgagor should be mdenmified in consequence of the loss 
of the original mortgage-deed. Held that it was erroneous to treat the 
suit as only one of mterploadcr. Inasmuch ns the plaint also contained 
in substance a claim for , redemption, that was tlio appropriate relief under 
the ciTGumsiBJices—Jagganalh v.'Tulka Kerd, 82 B.'592: 10 B. L. 11. 314; 
{Tycyan v. Vyvyan, (1851) 4 Do G. 'F. & 'J. 183 followed) 

An interpleader-suit with a prajor for declaration of title of the 
several sets of defendants in the disputed land, by the tenant against the 
landlord in whose favour ho has executed several Kahuliyats, is not main- 
tainable; Shelley Bonnerier v. 7?a; Chandra, 87 C. 552: 11 C. L. J. 577: 
14 C. W. K. 7M. ^ 

Where the defendants do not claim adversely to one another, nor is 

the plaintiff admitting the tilto of one of the defendants or is ^’ffling to 

pay or deliver the property to him, the suit is not an interpleader-suit; 
A*aa Alt v. Saradac/iaron, (1922) C. 138 

Who claims no Interest therein other ^than for charges or costs.”— > 
The plaintiff, in order to be entitled to bring an interpleader, suit, must 
satisfy the Court that he has no claim or no interest in the subject-matter 
m dispute, and that he does not collude mth any of the claimants. If 
he baa in some way identified himself with one of the parties m the sense 
that it makes a difference to him which succeeds he will be debarred from 
bringing such a suit, although he will not be refused relief merely because 
he has a natural affinity for one side rather than the other, Hari Karmakar 

V- J. A. Rahim, 4 R. 465: 99 I. C. 985; A. I. R. 1927 R 91. 

Addition of Parties In Interpleader-suits. — The Court may, m the exer- 
cise of its direction under 8 82, C. P- Code, 1882 [Or. I, rr 8 (2), 10 (2), 
(®), (5), 11], add a party claiming to he interested in an interpleader- 
suit upon hiB own application . — Babhaba Khanum v Noorjehan Begum, 

18 0 90. 

Appeal In Interpleader-suits. — 'An order adjudicating rignts of defend- 
ants in an interpleader- suit is appealable. The direction as to inter- 
pleading ia an order and appealable under Or. XLIII, r 1 (p ). — Maharaj 
Singh V. Chhitiar Mai, 30 A 22 : 4 A L. J. 683. 

An order dismissing an interpleader-suit is a decree within the mean- 
ing of K. 2 of the C. P. Code, and is therefore appealable, Orr v Chidam- 
oaram, 33 M. 220. 
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whether the persons suing are persons having an interest in the trust, but 
also whether that trust is a public trust, and whether there are prima 
facie grounds for tliinking that there has been a breach of trust. But 
where the form of the permission showed that he had omitted to eierdse 
his judgment in the m.^tter, such omission was held to be a mere ipe- 
gularity not affecting the merits of the suit. — Sajedur liaja Chowdhun t. 
OovT Mohun, 24 C. 418; Mahomed Shafi v. Abdul Hahim, 60 I. C. 670. 
Bee also Sulcman Haji v. Shaikh Ismail, 39 B. 580, where it has been 
held that the provisions of s. 92 must be regarded as imperative; and con- 
ditional consent is defective. 

Section 92 is not applicable to a suit by the worshippers at a mosque 
to set aside an alienation of the wakf property by the trustee as the reliel 
claimed is not one of the reliefs mentioned in the section; Musst. Afiman 
V. Hamiduddin, 58 P. W. R. 1919: 61 I. C. 799. The mere fact that the 
trustee was a defendant in the suit did not attract the application of s. ^ 
of the C. P. Code since no relief was claimed against him, nor was the 
Court asked to give any direction for the administration of the trust; 
Ashraf Alt v, Muhammad Nurejjima, 23 C. W. N. 115 : 49 I. C. 855. 

Having an interest in the trust.” — ^The corresponding s. 539 of 
the Codes of 1877 and 1882 contained the words ” a direct interest.’* 
section was amended by s 44 of Act 7 of 1888 and the worw 
” an interest ” were substituted for the words a “ direct interest. 
In making this amendment, the Legislature thought that the 
tation of a ” direct ’* interest was not expedient in India; Yaiaya- 
noth V. Swaminatku, 51 1. A. 282 ; 47 M. 884: 82 I. C, 804: A. 

I. R. 1924 P. C. 221. The effect of the substitution of the words “ so 
interest ” for the words ” a direct interest ” has been to widen the scope 
of the section as regards the class of persons who are entitled to 

a suit under this section — Shatlajananda v. Uineshananda, 2 C. h. J- 460 

The suit must be filed either by the Advocate- General or by 
or more persons having an interest in the trust with the sanction pf the 
Advocate-General or other public officer previously obtained. — Amritara^ 
V. Bamji, 10 Bom. L. R. 87: 3 M. L. T. 172. Hence a suit relating w 
public charity instituted by only one person with the consent of tbc 
Advocate-General is defective in a material particular and its amendmep 
by adding one or mote person cannot better it; Darves Haji v. Jainuddtn, 
30 B. 603. 

When one of two persons dies, the suit does not abate. 
representative of the deceased or any member of the public interested 
may come forward and fake his place; Chabila v. Darga, 37 A. 879: 

A. L. J. 298 : 28 I. C. 681; Sivagnana v. Advocate-General, 28 

J. 174; 27 I, 0. 874; Sant/asat/ya v. Muthima, 85 M. L. J. 601: 48 L 

0. 740. . 

When more than two persons have obtained the consent, any tw'o of 
them cannot sue without the others, but the person authorized to 
are all the persons to whom the consent has been given; Bagavannaraya^ 
V. Perumalla Chrayulu, 29 M. L. J. 231 : 31 I. C. 236. In a suit under 
8. 92, nil the persons authorized to institute the suit constitute are plain* 
tiffs and all must combine to take any material step in the presentation oi 
the suit or appeal; Muhammad Ishaq v. Muhammad Husain Khan, A. J* 
R. 1928 L. 882 : 100 I. 0. 838. 
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Arbitration Without Court's Order. — ArbUrntion between the parties 
to a suit without the Court's onler is an arbitration without the Inteucntion 
of the Court under the Code, and all applications for. a decree baaed on an 
award, in caaea not cominp under the Indian Arbitration Act of 1800, 
should be under Sch. II of the Code only; S/mua/esha Diasha Davar v. 
Tyab Hajj Ayub, 40 B. 380. 'i . 

** Shalt be goTorned by the provisions contained In the second 
Schedule.**— .S. 89 (l) C. 1*. Code read with Sch. II, para. 22 makes the 
concluding provision of s. 21 of the Specific Hclicf Act innpjilicnblo to all 
arbitration agreementa and awards governed by Sch. II; Dinabandhu v. 
Durga Pratad, 46 C. 1041 : 23 C. W. N. 710. 

“ Any other law for the time being In force." — ^The words " any other 
fata /or the time being in force " are applicable to Or. XXIII, r. 8; HaraUh- 
bhai V. ilanmabat, 3T B. 039: 15 Bom. L. It. 340. Diaaented from in Atnar 
Chand V. Bonu'ari, 49 G. 008. See notes under heading “aubTniitton 
end au’ard equivalent to adjustment of the awit, by agreement,” Or. XXIII, 
r. 3. 

SPECIAL CASE. 

90, Where any persons agree in writing to state a case 
Power to atate f^r tlic opiiiioti of tlic Coiirt, tlicn tliG Court 
Co*ur/***^ opinion •>{ shall try 011(1 (letemiiuc the same in the 

^ ' manner prescribed. [New.] 

COMMENTARY. 

This aection la new. All the aoctions of Chapter XXXVIII of Act 
XI\ of 1882, which contained the provisions relating to Proceeding* on 
ogreemcnt of parties have been placed in the Schedule. The correspond- 
ing sections of Act XlV of 1882, that is, sections 527, 528 529, 530 and- 
531 have been inserted in the First Schedule, Order XXXVI, rules 1 to 6. 

Re-openlng of Case.^ — ^Yllore a specUd case is settled by consent, it is 
settlbd practice that it can only be reopened by mutual consent, Monie 
V. $coft, 43 B. 281. 

SUITS RELATING TO PUBLIC MATTERS. 

91 ■ (1) In the case of a public nuisance the Advocate- 

Public nu* General or two or more persons having ob- 

ii«nce. tained the consent in writing of the Advocate- 
General, may institute a suit, though no special damage has been 
caused, for a declaration and injunction or for such other relief as 
niay be appropriate to the circumstances of the case. 

(2) Nothing in this section shall be deemed to limit or other- 
wise affect any right of suit which may exist independently of its 
provisions. " [New.] 

COMMENTARY. 

This section is new, and the object of its insertion in the C. P. Code 
>8 clearly explained in the following Report of the Special Committee 
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the plaintifis should be admitted by the defendant. (1 C. L. J. 104-n 
followed). In a suit under b. 92, the Court has jurisdiction to make n 
decree for the removal of the trustee. (17 M. 462, dissented from; 24 
C. 412, followed). — Shailajananda v. Umeshanunda, 2 C. L. J. 4^. 

Every Mahomedan who has a right to use a mosque for purposes of 
devotion is entitled to exercise such right without hindrance, and is com- 
petent to maintan a suit against any one who interferes with its exercise, 
irrespective of the provisions of ss. 30 and 539, C. P. Code, 1882 [Or. I, 
r. 8 (1) and s. 921. Jawahra v. Ahbar Husain, 7 A. 178 (5 A. 497, 
referred to); Md. Alain v. Akbar Husain, 82 A, 631; 7 A. i. J. 797: 
Ram Chandra v. Alt Muhatnmad, 35 A. 107; Dasondhay v. Md. Abu 
Hasar, 33 A. 660; Voidyanatha v. Swaminatba, 61 I. A. 282, 47 M. 884: 
A. I. R. 1924 P. C. 22. 

A right to worship in a mosque is not equivalent to interest. The 
interest must be a real or clear interest and not an illusory or fictitious 
interest. Mere right to worship at the mosque and residence in the 
locahty does not show interest, when it is proved that the person never 
went for worship to the mosque which was far away from their residence; 
Dost Muhamad v. Kadir Batcha Sahib, 23 L, W. 240: 92 I. C. 950: A 
I. R. 1926 M. 466. 

Priests residing in a temple and taking part in the 'worship of the 
idol, are directly interested in its due performance and its maintenanco- 
Though they may not be trustees, they are clearly among those who, m 
practice, are benefited by the execution of the trust. They have thus 
undemable locus standi as relators, and the suit for an account and for 
appointment of a receiver against the trustees of the temple can proceed 
at their instance . — Mansnar Ganesh v. Lakhmiram, 12 B. 247 and 267- 
note. 

A pujan of a temple and other worshippers of the idol are entitled 
to maintain a suit under s. 559, C. P. Code, 1882 (s. 92), for the removw 
of the trustee from the management of the temple on the ground of his 
misconduct and mismanagement of the trust property . — Jugal Kishofs 
V. Lakihman Das, 28 B. 650. ' 

It is impossible to define with any degree of accuracy what exactly 
constitutes an interest as contemplated in s 92. It need not be_ a direct 
interest in the sense that only a beneficiary can institute a, suit but »t 
must be a real, substantial and existing interest; Murlidhar v. SutW’* 
Singh, 73 I. C. 802. 

The interest required to enable a person to sue under this section 
must be an existing one, and not a mere contingency; the mere possibility 
of an interest or the mere possibility of succession to the managership 
of the properties uoncemuig which the suit is brought is not sufficient to 
give a right to suit.— Moh/uddm v, Sayiduddin alias Nawab Mean, 20 _C- 
810. Followed in Budh Singh v. Niradbaran, 2 0. L. J. 481. Distin- 
guished in Ah' Hafez v. Ahdur Rahaman, 42 C. 1135. 

The interest in the trust that is required of a plaintiff by s. 92, C. P* 
Code is a present and substantial interest and not a remote and fictitious 
or purely illusory interest. The question whether anj' given iiersop has 
or has not an interest sufilcient for the purpose of s. *93 is a question of 
fact to be decided by the court having regard to the particular circuin 
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Adrooate'Goneral. — ^This section is to bo read with s. 03, which em* 
powers the Collector of the District with the previous sanction of the 
Local Government to exercise the pov^er conferred on j the Advocate- 
General. 

The Ad\ocate-GeticrHl represents in this IVesidenc}, the Attorney- 
General in England and has all such poners. lu case of constructive 
public nuisance or public nuismice in hiu, the Attorney- General’s special 
power extend in England. No such power cun be derived from 6. 91 of 
the C. 1\ Code, which in terms is, restricted to public nuisances in fact; 
The Advocate-General of Bontbay v. Haji Isniail, 12 Bom. L. R. 274: 6 
I. C. 213. 

** Though no special damage has been caused.'' — In u suit by a 
private person for tbo removal of a public nuisance, he must prove special 
damage to himself. Special degree of ineonveniende suffered by him can- 
not be said to cause him damages; Kuhhm vJ A'n'fan, 48 T. C. 88. 

“ For a declaration and Injunction." — Where no relief was sought in 
respect of the public nuisance, and there was no claim. Held, there can 
be no declaration that the place in suit is a public thoroughfare and has. 
been obstructed as such; Tirath Jtatn v. Md, Abdul Rahim, 78 I. C. 616*. 
1023 L. 646. 

Compare this section with clause (p) of s. 56 of the Specific Relief 
Act I of 1877, and sen the cases reported in 8 B. 36; 12 B. 634; 32 C. 
697 : 9 C. W. N. 612, and 10 C. W, N. 234-n; and also notes' and oases 
noted in the Author’s Specific Relief Act. 

Relief by injunction may bo either preventive or mandatoiy 

Such Other Relief. — Besides declaration and injunction, damages and 
removal of nuisance may be asked for; Manilal v. Ishvarbhai, 27 Bom. Tj. 
R. 421: A. I. R. 1925 B. 367, 

Sub-seotlon (2). — ^This sub-section refers to suits which can be brought 
by a pnvate individual for removal of obstruction in a public highway, 
when 8uch individual suffers any special damage in consequence of such 
obstruction. The coses bearing on this point are noted under s 9 under 
the headings “ Okstkution to Public Wa^ — Right of Suit — Special 
Bamaoe ’’ 

Difference between Public and Private Nuisance— Right of Suit.— A 
private action is not allowed for a public injury. The Civil remedy against 
it is a suit under s 91 but a private nuisance is actionable by the person 
injured by it. The general obstruction of a public thoroughfare, unless 
authorized by law*, custom or contract, is a public nuisance for which a 
private suit is not allowed but to obstruct, annoy, or endanger a parti- 
cular person or a body of persons only, in his or their use of a public 
thoroughfare mav be a private nuisance for which a private action may he; 
Sheikh Chand v. Laxtnan, 12 N. L R. 130: 30 I. C. 534. 

The public at large are not affected by the obstruction of a village 
pathway W’hich only the villagers can use so that a suit for a declaration 
of their rights in respect of the pathway is not governed by s 91, C. P. 

Najendra Nath v. Baniaon Lai, 46 I. C. 970. 

Instances of Actionable Nuisance. — Opening a burial and burning 
ground near the plaintiff’s bun glow', in consequence of w.'hich his , . . ’ 
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fore has no power to transfer a case under this section pending in bis Court, 
to the Court of a particular Sub -Judge who was empowered by Local 
Govemnaent, to try it, by virtue of such a notification; Abdul Karim v. 
Abdus Sobhan, 39 C. 146; 16 C. W. N. 44. See also Md. Musa v. Jbdul 
Hassan, 41 C. 866: 18 C. W. N, 612. 

If the assignment of the duties referred to in s. 7 of the Oudh Civil 
Courts Act has been sanctioned in the manner required by law, suits 
instituted under s. 92 of the C. P. Code can be transferred for trial by 
a District Judge to the Court of an Additional Judge; Oauri Naih v. Ram 
Narain, 22 O. C. 93 ; 52 I. C. 45, 

A Sub-judge to whom was transferred by the District Court, a smt 
under s. 92, being empowered by Government Notification to try suits 
under s. 92 is not deprived of his jurisdiction by a subsequent modification 
confining the junsdiction to a specified local area; Ganapathi v. Sundaram, 
31 I. C. 897. 

An Additional District Judge by virtue of the assignment of all the 
functions of a District Judge 'mder the provisions of s. 8 (2) of Bengal 
Act XII of 1887 is empowered lo exercise the same powers as the Dietnct 
Judge in suits under s. 92 of the C. P, Code. The expression “ any other 
Court empow'ered in that behalf by the local Government ” in s. 92 of the 
Code, probably refers to Courts such as the Subordinate Judges’ Courts; 
Mohabor Rahman v. Hazi Abdur Rahim, 48 C. 53: 62 I. C. 115. 

A District Judge may be assumed to have been authorised to dis- 
charge the functions of a Quadi. A Sub-Judge has no authority to recall 
an order made by a District Judge appointing a person a viutwali to a 
public waqf and appoint another in Ws stead; Atimannessa v. Abaul 
Sobhan, 22 C. L J. 577 ■ 20 C. \V. N. 113 (35 A. 98, referred to). 

Court Not Competent to take Action under .this Section unless a 
regular Suit Is Filed. — ^The C. P. Code gives no powers to the District 
Judge to take any action in order to protect property forming the subject 
matter of a public endowment unless and until a regular suit is filed la 
his Court under s. 92 and when in the absence of such a suit pending 
before him the District Judge, exercises any of the j>owers vested in him, 
under that section, he acts nithout jurisdiction; ‘Mohunt Darshan Das v. 
Collector of Meerut, 16 A. L. J. 742. 

Clause (a) — Removing any Trustee. — ^This clause is new. It ha* 
been inserted to set at rest the conflicting rulings of the High Court* 
It gives effect to the following rulings of the Calcutta, Allahabad, Bombay 
and Madras High Courts and overrides certain rulings of the Madras 
High Court by expressly declaring that a suit for removal of a trustee is 
maintainable under this section. 

A suit for the removal of on old trustee who has commited a breach 
of trust and for the appointment of new trustees, may , be. properly brought 
under this section. — Oirdhari Lai v. Ram Lai, 31 A. 200i(^ A. 46, 
approved; and 17 M, 462, dissented from). A de facto trustee or a trustee 
de son tort is subject to the same liabilities as a trustee nominated by the 
author of the trust, and a suit lies against him; Md. Nasim minor through 
Radir v. i\/d. Ahmad; 27 I. C. 389: 18 0. C, 38. 

The founder of a waqf appointed his sister and brother and the male 
descendants of the latter mutwalUs in succession after himself- On his 
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that hclialf hy tlic Local GovcrnniL'iU within the local limits of 
whose jurisdiction the whole or any part of the snl)jcct-iTiatter of 
the trust is situate to obtain a decree. — 

(a) removing any trustee; ‘ ' 

(h) appointing a new' trustee; 

(o) vesting any property in a trustee : 

(<f) directing accounts and inquiries; 

(c) declaring w'hat proportion of the trust-property or of 
the interest tlierein shall be allocated to any parti- 
cular olqect of the trust; 

' (/) authori?;ing the whole or any part of the trust-property 
to be let, sold, mortgaged or exchanged; 
ig) settling a scheme; or 

(h) granting such further or other relief as the nature of 
the case may require. ^ , [S. 539.] 

(2) Save as provided by the Religious Endowments Act, 
1803, no suit claiming any of the reliefs specified in sub-section 
(1), shall be instituted in respect of any such trust as is therein 
referred to except in conformity w’ith the provisions of that sub- 
section. * [New.] 

COMMENTARY. 

Alterations Made In the Section. — This section corresponds to the 
Mat part of section 539 of Act XIV of 1882. The following changes have 
been introduced in this section — 

(!) The wnrds “ public purposes of a charitable or religious nature ” 
have been substituted for the words, “ public, charitable, or religious 
purposes ” which occurred m the old section, in order to make it clear 
that the word “ public ” is not co-ordinate or of the same order or rank 
with the words " charitable ” or “ religious ” but is sub-ordinate or quali- 
fying them In other words, the trust either for charitable or religious 
purposes must be of n public character {see 32 A. 503) 

(2) The words “ whether contentious or not ” have been added 

(3) The words “ High Court " have been omitted. 

(4) Clauses (a) and (d) have been newly added and clause (e), which 
corresponds to clause (c) of the old Act, has been made more clear by 
Kubstitution of the words, " what proporh'oit of the trust property or of the 
^Merest therein shall be allocated to any particvlar object of the trust," for 
the Words “ the proportions in which its objects ore entitled." 

The reason for the omission of the words " High Court " which 
m the old section seems to be that the old section by implication 
extended the ordinary original jurisdiction of the High Courts to 
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pathi Iyer,- (1918) M.' W, N. 655; 48 I. 0. 897; Venkatarama v. Damo- 
daram, 61 'M, 'L. J. 457; 98 1. 0. 208: A. I. R.-1926 M. 1150. 

.In framing a sdieme, a Court need not remove trustees alreadj 
holding office when no misconduct is proved against them;, Ohetti 
V. Penannon Chetti, 4 L. W. 228. 34,1. C. 551. > 

The provisions of this section do not authorize a court to remove 
a 'Sajjadahnashin from his office, even, in case of breach of trust; Iitiag 
Ahmad v, Saiyad Hassood, 6 A. L. J, 632. 

The decisions of the Madras High Court in 17 i\I. 462 and M. 157; 

8 M. L., T. 357 have been superseded by clause (a). 

“ Trustee.” — A person appointed trustee by the Court, though hi* 
appointment may be impeached as being illegal, is a trustee within the 
meaning of Cl. (a) and not a trespasser; Saiyid AH v. AH Jan, S5 A. 98: 
18 I. C. 573; so also is a trustee dc son tori, that is, a peison mIio without 
title chooses to tahe upon himself the character of a trustee and sb 
such takes charge of the trust property; Jvgal Kishorc v. Lakshmandas, 
23 B. 659; Ham Bilas v. Nityanand, 44 A. 652: 69 J, C. 990; A. I. B 
1922 A. 542; Bihan Lai v. Shiva, 41 A. 17 : A. I. E. 1924 A. 884. The 
Dharma Karta of a Hindu temple, Srinivasaohari v. Evalaipa, 45 M. 
665 : 49 I. A. 237 and the Acharya of a temple are constructive trustees 
within the meaning of the section; Shripai Prosad'r. 'LdksJijmdas, 2a 
Bom. L. E. 747 : 84 I. C. 808 : A. I. B. 1924 B. ^ 193. < 

Clause (b) — Appointing a new Trustee, — A suit for the appointment 
of new trustees to a temple on the ground tliat the defendants are not the 
law'ful trustees, and that the trusteeships are therefore vacant, is a suit 
under this section being comprised in the words ‘V whenever the direction of 
the Court is deemed necessary for the administration of such trust 
lianta Jogiah v. Venkatachariu, 26 M. 460 (L. E. 15 I. A. 10, relied on). 
Followed in Kaltsivara v. Nata Raja, 6 M. L. T, 103. 

This section has made a change in the language of the old statute, 
and makes it clear that the Court has power to appoint now trustees , 
V eeraraghava v. Srinivasa, 23 M, B, J, 134 : 12 M. L. T. 269. 

The Court in sanctioning a scheme may’^provide for the appointment 
of additional or new trustees though such appointment may not be m 
conformity with the original constitution of the .trust or, with the rules 
in force in respect to it. The words “ under the trust ” which occured 
in the corresponding clause of the old Code, ■ had no reference to such 
original constitution of the rules, Prayag Doss v. Tirumala, 28 M. 819 ■ 
15 M. L. J. 183. 

A suit for appointment of a new trustee must be instituted after obtam- 
mg sanction under this section’; Ohulam' Ahmad v. Shah Mahomed, "1 
M. L. J. 450 : 9 U. B. T. 301. 

■Where in a suit for the framing of a scheme of management for » 
temple, the lower Court had by the scheme provided for two members of the 
conimitieo being additional trustees. — Held that there was nothing improper 
m the appointment of the additional trustees ; Annaswami v. }!arayanan 
CheUiar, 10 L. W. 404 : 54 I. 0. 263. 

An application was made by a person to the District Judge to be 
appointed MuhealU of a tcaqf property but the District 'Judge refused^ to 
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dispoBition tneroly the mode, bo that, in the eye of the Court, tho gift, 
notwithstanding that tho particular disposition maj’ not be capable of exe- 
cution, subsists as a legacy which noror fails and lapse. It cannot be 
laid down as a general principle that the Oy-pr^« ‘doctrine is displaced where 
the residuarj' bequest is to a charity or that among charities there is 
anything analogous’ to the benefit of survivbrship, since cases may easily 
be supi^sed where the charitable object of the residuary clause is so 
limited in its scope, or requires so small an amount to satisfy it, that it 
would be absurd to allow a large fiihd bequeathed to a particular charity 
to fall into it: on tho failure of a specific charitable bequest, jurisdiction 
arises* to act on the Cy-preg doctrine, whether the residuary be given in 
charity or not unless upon the construction of the will a direction can be 
implied that the bequest, if it fails, should go to the residue. In apply- 
ing the Ci/-pr^« doctrine, regard may be bad to the other objects of the 
testator’s bounty, but primary consideration is to be given to the gift 
which has failed, and to a search for objects ahin to it. The character 
of a charity as being for the relief of misery in a particular locality may 
guide the Court in framing a Cy^pris scheme to benefit that locality. — 
Mayor of Lyons v. Advocate-General of Bengal, 1 C, 803: L, R. 8 I. A. 
32 : 20 W. R. 1. See also Malchtts v. Broughton, 11 C. 301 : 13 C. 103 
and Harmashji Framji v. T7ardfn, 32 13. 214. The meaning of 
the Cy-pris doctrine is that when n fund is bequeathed to a specific char- 
table object and that particular object fails, the Court adopting the 
Cy-prit doctrine can apply that fund to some other charitable purpose, 
which is Qs near as possible to tho object w’hich has failed 

Under s. 92 of the C. P. Code, the Court can sanction a scheme on 
a Cy-pt{g application of a charitable trust; Muthv. Krishna Naichen \ 
Bamachandra KaicTcen, 87 M. L. J. 489* 47 T. C. 611. 

Object and Scope of the Section. — ^The object and the scope of the 
section has been fully discussed and explained and earlier cases referred 
to and considered in Bai Buddree Las v. Chuni Lai, 88 C. 789: 10 C W. 
N. 581. Where the plaintiff does not claim any of the reliefs under s 92 
and does not nslc the Court to appoint him a Mutivalli, but only asks to 
declare that he is the rightful Mutwalli, and w*here the defendant is not 
sued for recovery of .possession, held that the suit is incompetent; Abdul 
OhafooT V Aliaf Hogsain, 29 I C 423 (37 C. 2^3* 14 C W N 497 diatd ). 

The real test whether a 92 applies or not is whether the suit is 
fundamentally on behalf of the public for the vindication of a public riglit 
or on behalf of a private individual for the vindioatinn of his private rights; 
Alagappa Chettiar v Anmachallam Chetty, A. I R. 1927 M. 338: 97 
I- C. 480 (A I. R 1922 hT. 17 F. B.; 33 C. 789 and A. T R 192.'5 M 820 
m .AIR. 1925 hi 689 hi. and42 M 668 distd ). 

The section is intended to enable suits to be brought for the benefit 
of persons interested in a trust and is not intended to enable persons to 
gain private ends by putting forward men of straw* to institute suits, to 
put their adversaries or the trust funds to wholly unnecessary and impro- 
per expenses; Narayan Das v Khunnf Lai, 87 L 0. 897. 

. S. 92 onlv governs suits for the vindication of the rights of the public 
•n public charitable trusts and baa no application to suits for the vindica- 
tion of the plaintiff’s right of management and getting possession for the 
purpose of management of the trust properties; TVnIfu Chettiar y. Dot 
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43 I. A. 127: 20 0. W. N. 118: 85 I. C. 80; VenJcatarama v. Damodaram, 
51 M. L. J. 457 : 98 I. 0. 208 : A. I. B. 1920 M. 1160. The relief by way of 
settlement of a scheme need not depend upon the charges against the trustee 
in office. It is sufficient if mismanagement ia averred and it is alleged that 
a proper scheme was necessary to render the recurrence of the state of 
affairs impossible; Shagnana v. Adv.-Gcnl., 28 M. L. J. 174. Even where 
no actual misconducfc or mismanagement is proved against the trustees, a 
scheme may be properly framed, if necessary in order to set at rest questions 
which might give rise to difficulties in the future and to remove any un- 
certainty as to the right of management in the temple, 3ftztiah v. Periannan, 
4 L. W. 228: 34 I. 0. 551; LakBhi v. Murai 5 O. L. J. 97. A scheme 
framed by the Court may be liable to variation for good cause shown; Prayag 
Doss V. Tinimnla^ 28 M. 319, Uam^Doas v. Hanumantha, 86 M. 801: 21 
M. Jj. J. 952; hut where a scheme is once settled it precludes a subseqn^t 
suit to establish a private right in respect of the trust which, if esfabhVhed, 
would interfere with the scheme settled by the Court; Ramdoif v. 
mantha, 36 M. 364 : 21 M. Xi, J. 952. Before a scheme can be setHoQ 
for the management of a temple and its funds, an account of the trust pro- 
perty must be taken. Until the trust funds are acertained, it is impossiDle 
to settle any scheme; Chaia Lai v. Monofiar, 24 B. 50; 26 I. A. 199- 

Clause (g) seems to include the provisions contained in clauses (e) 

(/) ns will appear from the Privy Council case of Prayag Data v. Tiruvtala, 
30 M. 138; 11 C. W. N. 442: 17 M. L. J. 236; 9 Bom. L. E. 688. In tlm 
case their Lordships framed a scheme providing that only a certain 
of the income of the trust property should be spent for the object of the 
trust and that no immoveable property of the temple was to he 
lease for more than five years, mortgaged or sold by' the trustee withou 
the sanction of the District Court. It would thus appear that the Cotm ® 
setting a scheme under this section, may make the declarations mentione 
in clause (e) and (/). 

Clause (^) is wide enough to cover the provisions contained in 
(e) and (J), it is therefore unnecessary to deal with those two clau 
separately. 

Under clause (/) the Court can pass a decree authorizing the 
any part of the trust property to be let, sold, mortgaged or exchanged, 
ordinary power of a trustee is very limited and is like that of n mans^^- 
Below are some of the cases showing the ordinary' powers of ft trustee o 
religious endowment. 

See notea under “ Settlement of Scheme.** 

Power of a Trustee of an Endowment to Deal with the Trust 
— A trustee of an endowment has no power except imder very spec^ 
circumstances to create a permanent tenure so as to bind his successo^-^ 
Naraaimha v. Oopala. 28 M. 391. See also Abhtrant v. Shgama Chvm 
36 C. 1003 P. C. : 14 0. W. N. 1: 10 C. L. J. 284. 

A debutter property according to Hindu Law is not absolutely 
able, it can bo alienated for legal necessity. — Krishna Kishore v. ouk 
fiindhu, 10 C. W. N. 1000.' It is not competent to a ahehatt to ahe^ 
endowed property by sale or mortgage, but he can deal with the 
property for its benefit and preser^’ation. The power of a ahebait 
goui to that of a Hindu widow or to that of a manager of an infant s P"‘ 
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donor to the contrary, the ofTerings are to be taken to be intended to 
contribute to the maintcnanco of the shrine with a!l its rites and cere- 
monies and charities, and not to become the personal property of the 
priest. 

The expression " Public purpose ” includes an object or aim in which 
the general interest of the community as opposed to the particular interest 
of individuals, is directly or vitally concerned; Rajkeshti'ar v. Basdeo, 1 
P. L. T. 428: 57 I. C.*270; liamdan v. TJosonfi, 20 A. L. J. 789. The 
question whether a particular property has been dedicated to public, 
religious or charitable purposes is not a question of Anglo-Indian Law to 
be decided in accordance with the principles laid dorni in English autho- 
nties, but a question of fact, pure and simple, and to be decided accord- 
ing to the feelings and sentiments of the religious community to which 
the parties belong. — Saraf Das v. liam Bat, 264 P. L. R. 1913: 184 P. 
W. R. 1918: 20 I. C. 295; where there is no express declaration in the 
deed, the intention of the grantor can be gathered from the surrounding 
circumstances and if they indicate that the beneficial interest is vested 
in the public and not in one or more individuals, although the control and 
management is vested in the members of the family, the Court is entitled 
to hold that the trust was for public purposes; Rajeitirar v. Bosudeo, 1 P. 
L. T. 428: 57 I. C. 270; Lal-inhmi Kamrar v. ilfi/rari Karttvar, 5 0 L J. 
97; 45 I. C. 213 

Where it was clearly established by evidence that certain property 
had been held for very many generations for the purpose of supporting 
and maintaining fakirs, entertaining visitors and for the giving of alms, 
and there was no evidence that tho property was ever held for any other 
P’^nse; it was held that the Court ought to presume the existence of a 
charitable or religious trust within tho meaning of this section. And the 
trusty was none the less a trust for a public purpose if its main object 

in fact the support of fakirs of a particular sect and the propagation 
of the tenets of that sect; A/ohant Puran Atal v, Darsan Das, 84 A. 468: 

9 A. L. J. 809 See, however, Goval Das v. Shiva Das, 8 A L. J, 1120: 

11 I. G. 808. 


Where a number of the public had always used a temple and there 
p'aa attached to it a Dhannsala and the surplus funds not required for 
the^ semce of the temple would be applied to feeding travellers and 
maintaining a sadawarf, it w'as held that the intention of the founder w’as 
to devote the property to public purposes of a religious or charitable 
nature; Jugalkishore v. Lakshmandas, 23 B, 659. 


A dedication not substantially for religious and charitable purposes 
J J? constitute a trust for those purposes There must be complete 
ded^ation of property solely to God.- — Bikani Afia v Sukh Lai, 20 C. 116, 
**• See Afohomed AshanuUa v. Amar Chand, 17 C, 498, P. C ; Afoho- 
Israil V. Shasti Chum, 19 C. 412 and Alumgtr Khan v. Katnrunnissa , 
4 C. L 442; See also Kuloda Prosad v. Kalidas, 20 C. L. J. 812. A 
that is otherwise private does not become public simply because some 
persons are fed when purupujo is performed and a water panda! is znaintain- 
j mutt during the hot season . — Sathappaygar v Periasami, 14 M. 


As to the validity of a creation of a trust and bequest in favour of a 
Hindu deity, see Bhupati Nath v Ram Lai, 87 C 128 F. B : 14 C W. N. 
18: 10 C, L. J. 855. 


C P. C.-36 
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Wliere the Court finds that n trustee was guilty of misconduct, the 
Court directed him to execute a surety bond to ensure better management 
in future. — Mahomed Aihai v. Rajmnn 34 C. 587. Even apart 

from any question of mismanagement and misappropriation, a Court can 
settle a scheme if it can conduce to the better management of the trust 
property; Lalishini Kunu'ar v. Murat Kunwar, 5 O. L. J. 97. 

Where a scheme has once been settled under this section, it would 
preclude suits between parties to establish a private right, which, if 
es^blished, would interfere with a charitable scheme settled by Court 
Scheme once settled cannot be altered except by the Court; TViunraropti 

V. Hanumantha, 21 M. L. J 952; 10 M. L. T. 35G; 30 M. 804 Thr 
proper course to have the scheme modified in a case where it was fran.c'l 
m pursuance of decree made on an award of arbitrators is to bring a suit 
for the Same as such a decree cannot be by the consent of parties without 

aid of the Court; Yegnarama DiJ:nliifaT Qova^a Fattar, (1018) M. 

W. N. 595. F. B. 

Settlement of a proper scheme is largely a matter of discretion and 
unless the discretion has been improperlv 'exercised bv the Court the 
scheme will not be interfered with in appeal; Kripa ShanlcaT v Manohar. 
24 M. Jj. J. 199 In a suit under s. 92 the Court has complete discretion 
m a^anging for the management of the trust although it must take into 
consideration such matters as the wishes of the founder, the psst history 
of and the custom of the institution and the w’nv in which the management 
was earned on before; Dlmrnrn Das v. Sadho FraJeash, 40 T. 0. 177; 
Haftovted Waheb v. Htissam, 4 Fat. L. T. 326. 

K W'hich has sanctioned a scheme for the administr^’fion of a 

charitable trust is competent from time to time to varv the scheme if the 
exigencies of the case require on an application, without the necessity of u 
fresh suit: Sadhupadhya Omeshanand v. Ramaneshifar, 43 L C. 772; 
Manarfannufffl v Taralananda, 37 C. L. J 281 

which does not ascertain the income of the properties of th^ 
trust, the expenses and the remuneration of the person in charge thereof » 
scheme: Dost Muhammad Khan v. Kazir AU. 6 L. W. 
la4: 42 I. C. 474. 

The facts that a temple is open for public worship, that the rites and 
ceremonies are such ns arc observed m public temples and that numerous 
tn am lands have been granted to the temple constitute strong evidence of 
us public character A caste or section of a caste can own a temple, but 
a temple, which is managed by a certain caste mav be a public charitable 
^st and a scliome can be framed for it under a.* 92 of the C. P- 
'ven where no actual misconduct or mismanagement is proved against 
trustees. « scherne mav be properly framed if necessrav. in order to set at 
rest questions which might give rise to difficulties in the future and to 
reinove any uncertainty as to the right of management in the temple: 
Muthta ChelU V Periannon Cheifi, 4 L W 288- 84 I. C. 551. 

Tlie Court can appoint a receiver in a suit for removal of n trustee 
and settlement of a scheme; Apaja Katesa Paodara v. Itamalinqam. 24 M 
ij. J. 058- 20 I- C. 707. 

A suit by the Advocate-General for a scheme under this section docs 
not abate bv reason of the death of the defaulting trustee when the 
scheme is not merely auxiliary to the removal of the trustee, but l« the 
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The words “ further or other relief " must be constructed to refer to 
reliefs ejusdem generis, and not to reliefs outside those specificially defined 
under the several heads of the section; Sir Dinsha Manehji v. Sir Jamteiji, 
33 B. 509: 11 Bom. L. R. 85; The expression “ granting further or other 
reliefs ” must be read along with the specified reliefs and those that shall 
be granted under this clause should be of the character as those expressly 
mentioned; V enkatarainana v. Kasturi Ranga, 40 JI. 212: 31 M. h J. 
777. 

The words “ such further or other lelief as the nature of the case may 
require ” in s 92 cover every subsidiary order or direction on any matter 
of detail necessary for carrying out the main purposes of the section; 
Dharam Das v. Dharam Das, 40 I. C. 182 (24 0. 418, re/d fo). 

Provisions of S. 92 are Mandatory. — ^The provisions of s. 92 are man- 
datory and bar a suit for any of the reliefs mentioned in the section except 
by a suit properly instituted in accordance with the section. It is not 
merely the right of the plaintiff that has to be looked to but also the 
nature of the relief which the plaintiff seeks and if the relief asked for is 
one which is specified in sub-section (1) the direction laid down in the 
section must be obeyed; Mussammat Sangto v. Parasram, 49 I. C. 530 

Suits within the Scope of this Section, and requiring previous Sanction 
to Institution. — Section 92 of the C. P. Code provides for a suit for a 
certain relief in the Court of the District Judge, in a case of an alleged 
breach of trust,*’ created for public purposes of a religious or charitable 
nature, or where the direction of the Court is deemed necessary for the 
administration of any such trust. Suits relating to disputes between 
parties as to who is entitled to be the mutwali on the ground of family 
relationship are not within the section. Where no breach of trust i* 
alleged or proved or the necessity for the intervention of the Court is not 
made out, a suit simply for the removal of the defendant from the office 
and for the appointment of a new trustee from the family of 
the original appropriator is not within this section. Where a person 
a de facto mutwali, the presumption is that he is de jure mutwali, oud 
as such, was entitled to appoint his successor by his will; Niamat ▼ 
AU Raza, 37 A 86: 13 A L. J. 26 

A suit by a trustee against his co-trustee for accounts of management 
is a suit within s 92 and sanction of the Advocate-General is necessary 
for the suit; Gnvindasami v Kaliapcrtimal ; (1922) U. W. N. 83. But <^0^ 
Ayub Kareem v Jaffar 4ynb, 6 N. L J. 209 ' 74 I. C. 45. 

This section is only applicable where there is an alleged breach of 
trust created for public, charitable, or religious purpose, and the direc- 
tion of the Court is necessary for the administration of the trust. Ab 
against strangers the section does not apply— Ifari Hassan v. Sa?®” 
Baihrtihna, 24 B. 170 Followed in Budh Singh v. Niradbaran, 2 C. 

J 431 See however Collector of Pnona v. Chanchal Bat. 3.5 B. 476: IS 
Bom L. R. 690 

Four worshippers at a temple, who were also entitled to vote at the 
election of dharmo fcarfai, filed a suit for a declaration that election of 
certain persons to that office was void Notice had not been given to the 
other worshippers, nor had leave of the Court been obtained prior to the 
institution of the suit Held that the suit was maintainable notwith* 
standing that the Advocate-Oeneral bad not been joined as a party; and 
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Breach of trust — Suit brought with the consent of the Advocate* Gen* 
erai— Amendment of plaint by mentioning the particulars of the breach of 
trust— No consent necessary on account of the arrtendment. — Dhanjtbhoy 
T. Meherally, 9 Bom. L. K. 001. 

Where a trust was created for a public rchgious or charitable purpose, 
no suit can be maintained for the removal of a trustee save in comformity 
with the provisions of this section; Saiycd Ah v. Sajjad Hussain, 35 A. 98. 

Suit for removal of the present Mohant and appointment of another 
in his place, on the allegation of breach of trust, is not maintainable nithoui 
the previous consent of the Advocate- General. — Dalip Singh v. Iswar Singh, 
78 P. B. (1007). Sec also Hcmandas v. Chellarani, 5 S. h. R. 184; 13 
I. C. 264, Sahab Singh v, Phunian, 108 P. L. It. 1910; Sheo Ratan Das 

V. Audhesh Harain, 18 O. C. 177. 

A suit for removal of trustees and for accounts brought under this 
section was compromised. Subsequently the beneficiaries brought the pre- 
sent suit impeaching the compromise as fraudulent. Held that the suit came 
under this section and the consent of Advocate- General was necessary. 
The difference between the old and the new section, pointed out. — Aid. 
Salay v. Goolam Mahomed; 7 Bur. L. T. 160 : 23 I. C. 111. See, how- 
ever, Abdul Karim v. Abdus Sobhan, 18 C. W. N. 1924, where it has been 
held that in case of pubhc endowment, a suit under this section cannot 
be lawfully compromised (8 C. W. N, 404 referred to). < 

Form of Sanction. — Under s. 92, a sanction may be quite general in 
rts terms though the application for such sanction contains only one speci- 
fic prayer. Where such general sanction is given and a suit instituted, the 
rehefs need not be confined to those that are asked for in the application 
for sanction; Raja Ananda Row v. Ramdas Daduram, 48 C. 493: 25 C, 

W. N. 794, P. C. 

Salt Must be Limited to Matters Included in the Sanction — Court 
cannot Grant Relief Outside the Sanction. — ^When sanction is given to the 
mstitution of a suit under this section, the suit must be limited to matters 
included in the sanction. It is not competent to the Court to enlarge the 
Bcope of the suit and grant reliefs other than those included m the terms of 
the sanction. — Hussein Miijan v. Collector of Kaira, 21 B. 257. Followed 
in Gan^ro Ram v. Ralla Singh, 110 P, R- (1907); Nizam-ul-Haq v. Mahomed 
Isaq, 144 P B. 1919 : 50 P. W. R. 1919. 

. Two worshippers at, a Hindu temple obtained sanction to sue for removal 
of the managers of the temple on the ground of breach of trust and for 
^mages They sued to remove the managers, but claimed no damages 
^ their plaint. Held that, as the suit instituted differed from 'the' one 
for which sanction was given, the plaint was properly rejected — Srinivasa 
V- Venkata, 11 U. 148. 

It 13 only where the suit is for one or more of the reliefs in s. 92 (1) 
ihat it must be brought under that section. S. 92 is only an enabling 
aectlon and has not taken awaj the general power of suit. A suit by the 
’'^orehippers of a temple for a declaration that certain land is temple land 

for an injunction restraining defendant’s alienation of the same is not 
»nthm 8. 92, C. P. Code; Giri Dutta v. Dttrga Dutta, 42 I. C. 260. 

. Collector in sanctioning a suit under s. 530, C. P. Code, 1883 

(8. 92), has to exercise his judgment m the matter and see not i ’ 


f 
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A suit under b. 92 is maintamablo against a trustee de ton tori 'trlio 
has without title chosen to take upon himself the character of trustee; 
Ram Bilat v. Niteanund, 44 A. 652. 

This Section has no Application to suits to enforce private and pe^ 
sonal Rights in which the Public are Not Interested.— A suit brought not 
to establish a public right in respect of a public trust, but to remedy a 
particular infringement of an in^vidual right is not within this section; 
Sir Dinshaw Manehji Sir Jamseiji, 33 B. 509: 11 Bora. L. R. 85. 


Where a suit is filed not for the purpose of vindicating any rights 
of the public in a public rehgious or charitable trust but has been filed 
only for the purpose of satisfying the personal or individual rights of the 
plaintiff as trustee, the suit is maintainable without the sanction referred 
to in this section, though the relief claimed may be those in that section; 
Appanna v. Narasinga, 45 M. IS P. B.: A. I. R. 1922 M. 17: Lal:shtm- 
narayana v. Punnayaya, 103 I. C. 134: A. I. R. 1927 M. 820, 


A purely personal right of worshippers and an infringement of such a 
right gives them a cause of action to sue without the necessity of implead* 
ing any other worshippers^ or getting sanction under s. 92 of the C. P- 
Code; one consideration which is relevant in coming to a conclusion whether 
a personal right has been infringed so as to entitle a party to sue without 
reference to the other members of the community and without leave under 
section 92 is whether, apart from the infringement of the right of the 
general body of worshippers, there is some damage to the plaintiff qieciri 
to and in which the other worshippers have no concern apart from 
the mterest of every worshipper to see that a trustee performs his duties 
properly, Bashikar v. Thandrinatha, 52 M. L. J. 541: 38 M. L. T. 288: 
A. I. R. 1922 M. 55 (Appana Poricha v. ^^arasinga, 45 IM. 113 F.'B. A. I 
E. 1922 M. 17 folld.). 

^ contemplates suits brought in a representative capacity 
for the benefit of the public and to enforce public rights in respect of au 
express or a constructive trust claiming one or other of the reliefs mentioned 
in that section. Suits' brought not to esablish a public right but to remedy 
a particular infringement of an individual right are not within the section 
(33 C 789, folld.)', Rajetwarv. Basudeo, 1 Pat. L. T 428: 57 I. C. 270. 


The scope of this section is very limited. It comes into operation 
where there is an alleged breach of trust. It contemplates suits brougW 
m the interest and tm behalf of the public or the community, and does not 
opply to suits brought by an' individual member to enforce his own personal 
Majid v. Ahmad Said. 35 A. 459- 11 A. L. J. 673. 
(33 C. 789: 32 C. 273: 36 B. 29; 33 Bom. 509. ’ referred to; 32 A. 503. 
^attngunhed). See also Munniswamy v. Murugappa 7 M. B T. 45: 51- 
C, 515; Ram Chandra v. Ali Muhammad, 35 A. 197.’ 


^ 'Hie scope of this section is to protect the rights of the public, and it « 
airned at the infringement of individual rights Where an individual right 
13 mfnnged. a suit may be brought for general administration and removal 
of ^ustee, without regard to the provisions of this section; Venhaiarangant 
V. Fcnfcafagiibanitnob, 25 M. L. J. 373: 13 M. L. T 515: 19 I- C. 740, 
Sjmala Cunniab v. Tiruvengada. 24 M. L. J.* 48: (1913) M. N. 
368: .18 I. C. 622. ^ 


'^is section does not affect the right of a private individual to 
a suit to enforce the proper observance of a religious endowment. The 



Sec* 92. ] 


PUBUC CHARITIES 


56^ 


It is not every person having some sort of title to or charge on the 
trust property, who is a person interested in its due administration within 
the meaning of this section, but only a person who has some sort of right 
or charge under the terms of the trust itself; Sarabjit v. Mu»n{. Lagan 
Dei, 15 0. C. 202: 4 I. C. 731. 

Persons of the some sect and religious persuasion with the founder 
of the trust are " persons interested ” and ore entitled to maintain a suit 
to eject an intruder; <Srmicfl*a Charlu v. £iuhu(//>i, 23 M.L. J. 848: 17 I. 
C. 589. 

Where a Hindu, tv ho bos directed u trust of his property for a reli* 
gious purpose, dies before giving effect to it, the Hindu Law authorizes 
his heir to take steps for carrying out his directions nftcr recovering the 
property from a trespasser; Ohclabhai v. Uilcram, 80 B. 2R; 38 Bom, Ij, 

B. 989, 

The terms of the section no longer require a direct interest in the 
temple and the property of the temple, — Oiert v. lialmukund Dae, 24 I, 

C, 712: 7 S. L. B. 129, Perbons having a right to worship in n temple 
are within s, 92. Under that section as originally enacted, tho w'ords 
were “ having a direct interest in the trust," and the word " direct " 
has been, taken out b> Act VII of 1888. The inference is that tlie 
Legislature intended to allow' persons having the same sort of interest 
that is sufficient under s. 14 of Act XX of 1688, to maintain o suit under s, 
92. — Sajedur Raja Chowdhuri v. Oour Mohun Dot, 24 0, 418. Lalahmi 
Kunwar v. Muran Kunwar, 45. I. C. 218. Persons who carry on tho 
worship, pandat and priests of the pilgrims, have an interest in tiio trust. 
— Shailajananda v. Umethanunda, 2 C, L. J, 4G0 and Ram Ohurn v, 
Profop, 2 0 L. J. 448. 

Worshippers devotees ol an idol ore entitled to bring a suit, coiii' 
plaimng of a breach of trust with reference to the funds or property 
belonging to the idol or appendant to its temple,— /fod/io hoi v, ffliimmall 
Bin, 8 B. 27. 

When the interest which the plaintiflh hovo in a public trust us trioin> 
bets of the public is not sufficient to enable tbem, to maintain h suit 
under 8. 92 C. P. Code without the consent of the Advocate.fieneral, they 
cannot get a sufficient interest to sue, apart from «. 92 by Haying fbat tliny 
represent the whole of the Hindu population; Oiriia v, /hui/ia^ 

ram, 35 I. 0. 846. 

A suit brought by persons claiming to be tbe wnrniifjii)i>r»,of n sbrjnu 
and beneficiaries in the property attached thereto for tin* rcnifivfd of tlio 
trustee thereof falls under s. 92 and If instituted witlioiit tbu consent 
m writing required by the section, the relief for the removal of tbu trimtno 
cannot be adjudicated upon; 11 P. W.Il. 1918: 44 I. 0, 879, 

The words of s. 92 contemplate the existence of persons, other thon 
those permitted to sue, who may bo affectwl, Tlio existence of such other 
persons, or the joinder of some of them ns co-plumtiffs docs not tnko awoy 
the right of an individual to sue under that section, provided his rights, 
M contemplated in that section,' have been infringed,— ilfac Mochi v. Lee 
Ckm, 9 C. W. N.694. J 

It is not essential to the niaintaiuability of a suit under this section, 
that the existence of the public charitable or religious trust alleged ’ 
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A Buit againei a trespasser or alienee for i*ecovery of possession of trust 
properties is not withm the scope of s. 92 of the C. P. Code (2 G. L. J. 431; 
24 C. 418, distented from). It is outside the power of a judge to make use 
of Oi‘. I, r. 2, and Or. 1, r. 10, C. P. Code, for joining a purchaser of trust 
property as a party to the proceedings under s. 92; Munehi Gulam v 
Mollah Ali^Hajix, 28 C. L. J. 4; 47 I- C. 111. 

A suit by the disciples of a Miitt in a i-epresentative capacity to set 
aside an alienation of MttU properties by the Head of the Mutt and for 
delivery of possession of the properties to the persons lawfully entitled 
to manage the Mutt is maintainable without sanction under s. 92, C. P. 
Code; Chidainbarathambiran v. Nallasiva, 41 i\I. 124; 33 M. L. J. 357. 

A suit by a person claiming as the legal trustee of a religious endow- 
ment against a trespasser for recovery of possession of trust property does 
not come within the scope of this section; Ayatannessa v. Knlfu KhalifO', 
41 G. 749. 13 C. W. N. 234 (33 C. 789: 35 A. 452, foUd; 24 G. 418, not 

folld.)i Anyad Das v. Ghasiti, 26 I, C. 108. 

This section has no application to suits brought by the trustees of a 
religious endowment to recover the trust property from the outsiders, who 
are in wrongful possession of trust pioperty. — Lakshviandas v. Ganpatrav, 
8 B. 365; Giyana Sambandha v. Kandasami, 10 M. 375; Vishu Nath 
Govmd V. Rambhat, 15 B. 148; Srinivasa Ayyangar v. Srinivasa Sivayit, 
16 M. 31, Muhammad Abdullah v. Kallu, 21 A. 187; and Mo7iija7i Btbij- 
Khadem Hoaaein, 9 0. W. N. 151: 32 C. 273. Malhar v. Nara 

37 B. 95: 14 Bom. L. R. 941. Ganga Pun v. Mohan Lai, 4 L. 295: <3 

I. C. 645; Inayat Husain v. Faiz Alahomed, 45 A. 335. See, howler, 
Sajedur Raja Chowdhuri v. Gour Mohun, 24 0. 418, where it has been 
held that a suit for the dismissal of a trustee and for the recover)' of the 
trust property from the hands of a third party to whom the same has 
been improperly alienated is within the scope of this section. See 
Eralappa v. Balakrishniah, 53 M. L. J. 183: 102 1. C. 74: A. I- R- W-' 
M. 710, where it has been held that a suit under s. 92 for settling a schema 
and appointing a trustee, will lie against a person ivho repudiates the tnis 
and sets up a right adverse to it. 

To bring a case within the purview of this section, it must be a 
seutative one brought for the benefit of the public and to enforce a pub 
right in respect of an express or constructive pubhc trust upon a cause o 
action alleging breach ot such trust or necessity for directions as to 
administration against a trustee of such express or constructive trust an 
whether such trust be de jure or de son tort and for the particular relie 
mentioned. Suits brought not to establish a public right but to remedy 
particular infringement of an individual right are not within the section. 
Ala against strangers such as aUenees from the trustee and mere trespaswr 
holding adversely to the trust the section does not apply. — Rai Budreeda 
MuUni V. Chuni Lai, 33 C. 780 : 10 C. \V. N. 581. RoUowed in Das ^ 
jBadri Narain, 29 A. 27 : 3 A. L. J. 773 : see also Tikaram v. Ratan La , 
19 I. G. 973; Putin Lai v. Daya Nand, 20 A. L. J. 712; 68 1. 0- 786. 

A suit by the trustees of a leligious eiidowmeiit to eject u trespass^ 
from a portion of the trust property by setting aside a compromise entcrea 
into between him (trespasser) and the fomier trustee, does not f®“ i , 
K. 92 — Dhundiraj Ganesh v Ganesh, 18 B. 721; Malhar v, Rarsingha, i 
Bom, L. R. 941: 07 B. 95. 
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stances of each case. The history of legislation on the subject shows that 
the interest required of n plaintiff by s 02, C. P. Code need' not be pe- 
cuniary, direct or immediate or in anv way different from that required 
by ss. 14 and 15 of the Ileh'gious EnJowmenta Act for purposes of suits 
rdating to temples and mosques; T, f?. liarnackandra Aiyar v, Parames~ 
tcaran, 42 M. 860 : 86 M. L. J. 300 (8 C. 32: 24 C. 418: 27 M, L. J. 
253, refd. to); Gopofo Krishnier v. Garianatftu Aiyar, fl020) M. W. N. 
478: 12 L. \V. 722. r ^ r 

The representatives of a testator, who has created trusts for religious 
or charitable puiq>o8e8, in which the representatives are not personally 
interested, can maintain a suit to enforce the trust and for management 
of the endowment without making the Advocate-General a party . — Panch 
Cow ri Mull eVuMuroo Lall, 3 C. 653: 2 C. L, K. 121; Kali Chum v. 
Gofabr, 2 C. L. 11 128, fJup ^arai'ii v, JutiUi Bijc, 3 (J. I». It 112.. See 
also Brojo Mohun v Hutto hall, 5 0. 708; 6 C. h. B. 58. • ^ \ 

A suit to restrain use of a batliing ghat for other than purposes of 
endowment is maintainable by the descendants of the person who erected 
the ghat. — Jo^^amont Daii v. Niimoni Ghosal, 9 C. 76 : 11 C. L. E. 602.- 

The plaintiff B sued as relators under s. 539, C. P. Code, 1882 (a. 92) 
to have the defendants removed from the management of a religious 
endowment, on the ground that they had mismanaged and misappropriat- 
ed the trust funds m their hands. Held that the plaintiffs, being wor- 
ohippers and devotees of the idol, and being also descendants of the 
oripnal founder of the endowment, had a direct interest in the trust, 
^titling them to sue under s. 589, C. P. Code, 1882 (s. 92 ). — Chintaman 
Babaji v. Dhondo Ganeah, 15 B. 612; Vaithianatha Aiyar v. Tyagaraja 
Aiyar, 41 M. L. J, 20. ' ' ' 

The term person in 'this section is not restricted Ito pereoris, aui juns, 
«nd a suit under this section can be maintained by an infant,' .who* is 
interested m a public religious and charitable trust, if he is properly repre- 
sented by his next friend; Srt Sri Lakahmi Janardan v. Eradutullah,, 6 
C 119. But a suit by an idol in his juristic capacity against persons 
who are interfering unlawfully with his property or with his income is 
ttot governed by s. 92, C. P. Code; Darahan Lai v. Skibji Maheraj, 20 
A. L. J. 977. 

“ Whether contentious or not ." — The above tvords'h'are been added, in 
order to give effect to the decision of the Calcutta High Court in Mohiud^ 

y. Sayiduddi'n’, 20 C 810, where it has been held that this section 
applies to contentious as well "as to non-eontentious pioceedmgs. See 
also Subhayya v. Krishna, 14 M. 186 : 1 M. L.- J. 95, t 

“ In the principal Civil Court of original jurisdiction or in any other 
Court empowered, etc.'* — ^The words '* in the principal Civil Court of original 
|«n«dfcfion '* have been substituted for the w^ords “ in the High Court or 
»ne District Court;” and the wo^s ” any other Court etnpotcered in that 
^half by the Local Government,” have been added to enable subordinate 
J'ourts to try cases under this section where empow’ered by the Local 

'Government. 

A notiffcation under this section directed to a particular Judge and 
to deal with a particular litigation, w'hieh W'as already pendinf 
« the Court of District Judge, is uiftra rirrs. The District Judge there- 
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alienations thereof. The' representatives of the original settler sued the 
trustees to have the alienations set aside and for the appointment of new 
trustees. Held that the suit was rightly brought under section 14 of Act 
XX of 1863, and that s. 92 was not applicable. — Sheoratan Kunwari v. 
Ram Pargath, 18 A. 227. (8 B. 365; and 7 A. 178, referred to; 11 A. 18, 

overruled). 

A suit for the vindication of the right of management which is vested lu 
and actually being exercised by, the plaintiffs and those they represent at 
the date of the obstruction, does not fall within the scope of s. 92, merely 
because those who cause the obstrhction happen to have been nominated 
trustees. — Nauroji Manekji v. Dastur Kharsedji, 28 13. 28. 

Suit under S. 92 Cannot be Referred to Arbitration. — A suit under 
s. 92 C. P. Code does not concern the private rights of the parties thereto 
and consequently the suit cannot be referred to arbitration; Ganof»o v. 
Narayan, 6 N. L. J. 7; 72 I. 0. 1016. 

Compromise of Suit for Consideration Whether Lawful. — In a suit 
instituted under s. 92 on the allegation that the defendant (the Mutwalli of 
two mosques) had misappropriated certain pioperty dedicated for their up- 
keep and praying inter alia that the defendant might be removed from the 
mutwaliship and a new viutivali appointed and a scheme for the proper 
discharge of the trust framed, the parties entered into a compromise where- 
by the plamtiSs agreed to withdraw from tlie suit in consideration of certam 
advantages to be received by them, but the Court refused to record the 
compromise and pass a decree on its basis. Held that until the question 
whether the agreement of compromise was a lawful one was decided it 
could not be proved to the satisfaction of the court that the suit had been 
adjusted by lawful agreement; Abdul Karim Abu v. Abdus Sobhan, 18 9. 
W. N. 1264. 

A Court should not sanction a compromise of a suit under s, 92 
which any portion of the trust properties is given to any of the parties, 
Mtiihu Krishna Naicken v. Bamachandra, 37 M. L. J. 489. 

Sub*section (2). Save as provided by the religious endowment 
act, 1863.*' — “ As a doubt has been expressed, in at least one reporte 
decision, ivhether s. 539, is or is not mandatory, the committee have though 
it desirable, in order to settle this question to introduce sub-clause (2)' ^ 
Notes on Clauses. Sub-section (2) has been inserted with a view to settle 
the doubtful question as to whether this section is directory or mandatory 
Under s. 539 of the old Code it has been held in the following cases tba 
the section is directory and not mandatory. Under the above section pe^' 
sons interested in a charitable trust could bring suits for the admimstre" 
tion of trust and removal of trustee without previous sanction of the Ad- 
vocate-General; but now such a smt would not lie without such sanction. 
By the insertion of sub-section (2) the effect of the following decisions, 
viz., Sathappayyar v. Penaamt, 14 M. 1; Takersey Devraj v. 

Narsen, 8 B. 432; Nellaiyappa Ptllai v. Thangama Nachiyar, 21 H. 4w 
and Budreedas v. Chuni Lai, 33 C. 789 ; 10 0. W. N. 581, so far as they 
decide that this section is merely directory and not mandatory, has been 
rendeied inoperative and obsolete. In 33 C. 789: 10 C. W. N. 581, a 
the conflicting rulings on the point have been refeired to and discusse 
by Woodroflc, J., and the correctness of the views expressed in rric«n»»d# 

« Khemji, 16 B. 626 p. 628 has been recognized. 
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death, the sister who was the then muitvalli miBmanagod the toaqf afleirs 
and in a suit brought under s. 02, the District Judge removed the sister 
from the office of mutivaUi and no one of the founder’s family being 
available appointed a stranger — Held flint the appointment of the plaintiff 
as mutwalli although a stranger was within the jurisdiction of the District 
Judge; Narain Dat v. Kaii Abdur liahim, 24 0. W. N. 690, 

In a suit under this section, the Court has jurisdiction to make a 
decree for removal of the trustee (17 M. 402, dinented from : 24 0. 418, 
followed). — Shailajananda v. Umc^anunda, 2 C, L. J. 460. 

A suit for the dismissal of a trustee and for the recovery of the trust 
property from the hands of a third party to whom the same has been im- 
properly alienated is iMthin the scope of this section. — Sajedur liaja 
Choudhuri v. Qour Mohun, 24 C. 418, Approved in Ohagaffar Huggain 
V. yowar Huggani, 28 A. 112: 2 A. L. J, 501: Followed in Huecini Begam 
V. The Collector of Moradabad, 20 A. 46. See olso Subbayya v. Krighna, 
14 M. 188 and Tricumdas v. Khimji, 16 B. 628, p. 629. 

A suit to remove the trustees of a public charity, and to compel them 
to account and to make good the losses sustained by the charity, in con- 
sequence of their default is a suit which falls within this section,^ 
auggein Mian v. CoHeefor of Kaira, 21 B. 48. See Budh Singh v. 
Niradbaran, 2 C. L. J. 431. 

In a suit under s. 92, the Court baa power to appoint a receiver pert’ 
denie lite and take the management of the temple,out of the hands of the 
wustees appointed by the Temple Committee; C. Knppuawami v. 1'. 
oubramaniam, 1923 M. 224. 

The Courts have jurisdiction to deal with the managers of public 
Hindu temples, if necessary, for the good of the religious endowment, to 
remove them from their position os managers. There is however, no 
uard and fast rule that every manager of a shrine who has arrogated to 
himself the position of owner, should be removed from his trust; each 
case must be decided with reference to its circumstances . — Damodar Bhat 
T. Bhogi Lai, 22 B. 493. 

A mistake by a hereditary trustee of a devaethan as to his true legal 
position does not of necessity afford a ground for removing him from his 
post of manager and entrusting it to a new hand . — Annajt Raghunath v. 
Woroyon Siforom, 21 B. 656. 

A hereditary trustee is liable to be removed, if his continuance in 
omce IB likely to endanger the interests of the institution (2 M. 197, 

^ In cases of positive misconduct, courts of equity - have no 

Qifiiculty m interposing to remove trustees who have abused their trust. 

« w not indeed that eveiy mistake or neglect of duty or inaccuracy of 
conduct of trustees which will induce Courts of equity to adopt such a 
course. But the acts or omissions must be such as to endanger the trust 
property or to show a want of honesty or a want of a proper capacity to 
execute the duties or a want of reasonable fidelity. The Court's duty 
to look entirely to the interests of the trust and where the circum- 
stance show that it will not be for the benefit of the institution to allow 
^ to remain under the management of a hereditary trustee, he ought to 

fcnioved. Want of capacity to manage the trust properties is a 
sufficient ground for removal of a trustee. Raja of Kalahagti v. 
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may be taken under this Act, it is necessary that the provisions of tb« 
Begulations specified in the preamble should be applicable to the endoW' 
ment which is the subject of the suit, and that the nomination of the 
trustees, etc., should either be vested in or be exercised by the Govern- 
ment at the time of the passing of the Act. ’ ' 

Distinction between this Section and the Provisions of the Religious 
Endowments Act XX of 1863. — A person electing to proceed under the 
Eeligious Endowments Act, can be given only such special relief as that 
special statute says it may grant. If he wishes for any relief beyond that 
he should proceed under s. 539, C. P. Code, 1882 (s. 92). — Gyanananda 
Asram v. Kris to Chandra, 8 C. W. N. 404. 

Section 92 of C. P. Code, 1908, and section 14 of Act XX of 1863, 
80 far as the forms of relief to which they relate are the same, appear to 
offer a choice to persona interested in the trust. They might proceed 
under either and are not bound to proceed under both. A suit for removal 
of a trustee instituted with the Collector’s consent given under this Bection, 
is good, even though no leave under s. 14 of Act XX of 1863 was not takeD 
from the District Court; Venkataranga' Charlu v. Krithnama Okarla, 37 
M. 184: 24 M. L J. 697. 14 M. L. T. 44. 

Necessary Party In Suits under This Section. — In a suit agaiiut i 
trustee for removal on account of breach of trust by alienation, there is 
reason why having regard to Or. 1, r. 3, the alienee should not be made a 
party and in case of decision against the alienee he should not be directed 
to convey the trust property; Alt Haffiz v. Abdur Hahtnan, 42 C. 1135. 

Whore a scheme is framed by the Court the rights' of trustees^P d 
persons not parties to the suit will be lost unless saved by the 
It is therefore proper that all persons claiming to, be trustees ®kould bo 
impleaded as parties to a scheme suit; MuJukutla Bama Murthi v. 

50 I. 0. 68. 

The lessors of the trust property are not proper parties, but 
choose they can come in as parties; .doai'n Raghavalu v. Pebati, 

L. J. 266. 

Quaere. — ^Whether alienees of or trespassers on, trust property can bo 
joined as parties in a suit under s. 92; Chetti Kirlam v. Sriranga Arufn , 
26 M. L. J. 537. 

Abatement of Suit. — The death of one of the plaintiffs in a suit under 
fl. 02 would not cause the abatement of the suit Where pending 
brought with the necessary sanction, one of the plaintiffs die, the suit C 
not abate; Gopi Daa v. Lai Das, 173 P. W, II. 1918; 97 P. E. 1918. 
same view was taken by tlie Madras High Court in Parafnestearan • 

Narayanan, 40 1^1. 110: 34 I. C. 384; Sayyed v. Dost. 47 M. D. J. ^ 

1. C. 665: A. I. E. 1925 M. 244. where it was held that a suit under tni> 
section being a representative suit, there is no question of abatement 
the Court has power under Or. 1, r. 10 (2) to add other persons mtere 
in the trust as parties not because they arc the legal representatives 
deceased plaintiff, but because they had become parties to the repreee 
live by the very fact of its being instituted on. behalf of all peiwo 

terested in the trust. The Allahabad High Court in Chhabilc ' 

Durga, 37 A. 296: 28 I. 0. 681, held that where a suit is brought bj » 
persons under this section; and one of them dies pending the suit, tnc 
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deal with the matter on application on the ground that the petitioner’a 
only course nns to proceed by suit under a. W of the C. P. Code.— Held 
that it may be conceded that the District Judge has the powers of a Kazi but 
it does not necessarily follow that the petitioner is entitled to proceed by 
application or that the District Judge has no power to relegate her to a 
suit (20 C. W. N 113, rcfii. to); Jami7a A’hafun v. Ahdur Jalil Afcah, 
23 0. W. N. 138 

Clause (c) — Testing any Properly In a Trustee. — ^Tho Courts have 
power under this section to appoint additional trustees, even though such 
appointment may involve a departure from the arrangement contemplMed in 
the constitution of the tnist Tlicro is no reason for supposing that the 
Indi^ Legislature mean to control the power of the Courts in respect to the 
appointment of new or additional trustees. The words " under the trust,” 
in this section has no reference to such original constitution or the rules ; 
Prayag Das v Thirtmtnfrt, 28 hf. 319 : 15 M. L. J. 183. Modified in 80 
M. 138 

Clause (d) — Directing Accounts and Inquiries. — ^This clause is new. 
It gives effect to the following decision of the Bombay High Court and its 
object will also appear from the Statements of Objects and Reasons: — 

” It has been represented to us by more than one ‘gentleman whose 
opinion is entitled to weight, that the power to enquire into the 'affairs of 
public charities should be made more extensive. The clause, as it stands, 
gives sufficient powers to the Courts to direct accounts and to frame schemes 
when once a suit has been instituted.” ' 

A suit to remove the trustees of a public charity, and to compel them 
to account and to make good the losses sustained by the charity, in con- 
^quence of their default is a suit which falls within the scope of s, 92. — 
ntisseintnian v. Coffeefor of Kaifu, 21 B. 48. See Budh Singh v. Ntrad- 
taran, 2 C. L J. 431. The provisions of the section are quite wide enough 
^ entitle the Court to direct an account against .a trustee; Natkumal v, 
Kishore, 28 T C. 886 A relation of the author of a charitable trust cannot 
niaintain a suit for an account against a third person who is not a trustee 
on the ground that he obtained possession of trust properties from the last 
surviving trustee Relators have no locus sfondt against third parties and 
cannot demand accounts s'mply to facilitate recovery of the amount, if any, 
found due by new trustees when appointed. Relators can only claim ac- 
wunts and enquiries from trustees under cl (d) of Sub-section (1) of s. 92, 
^ ^ Code; Tihamdas Mulchand V. Golculdas Vishimdas , 35 T. C, 593. 

Where the income of the trust property is very small; and the Mutwali 
Was a blind man and could not read and ^Tite, his failure to^keep regular 
weount is ‘not sufficient Justification for his dismisal; Bahim^Buksh v. Hafi 
Ahmad, 16 I. C. 9. 

Clauses (e) and (f). — See notes under clause (g). ■ 

Clause (g)— Settling a Scheme.— This section vests a very wide dis- 
cretion in the Court and in giving effect to its provisions and settling a 
Bch^e, the Court is entitled to take into consideration not merely the wishes 

fh® founder, so far as they can be ascertained,' but also the past history of 
the Institution, and the way in which the management had been earned 
®u heretofore in conjunction with other existing conditions that might hav» 
pown up since its foundation; Mohammed Jsmail t, Ahmed, 43 O. «• 
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P. B. 1910. But see Avtdoo Miyan Md. Dund Khan, 24 M. 685, ^aj. 
dur Raja v. Gour Mohan, 24 G. 418. 

The High Court interfered in its revisional junsdiotion and set aside 
the order of the District Judge suspending a Mohunt when there was no suit 
before him under s. 92 because the C. P. Code gives no powers to a court 
to take action under s. 92 unless and until a regular suit under 8. 92 is filed 
before him; Mohunt Darshan Das v. Collector of Meerut, 16 A. L. J. 742. 

An order for dismissal for non-payment of additional court fees, is sub- 
ject to revision; Ramrup v. Mohunt Shiya Ram, 12 C. L. J. 211: 14 C. 
W. N. 932. It is doubtful whether every interlocutory order made under 
this section is subject to revision; Ahmad Hossain v. Abdul Karim, 16 I. 
G 3. 

Court’s Power to Add Parties — S. 92 and Or. I, R. 10, — ^In a suit for 
the protection of a trust under s. 92, C. P. Code, the most important ques- 
tJonB to be settled are those wJiJch relate to the administration of the trust 
and the Court has power under Or. I, r. 10, to add parties for the effectual 
adjudication of those qualities; A^nbalavana Pandara Sannadhi v. Advocate- 
General of Madras, 38 M. L. J. 201. 

Whether in a suit under s. 92, the addition of a party requires the fresh 
sanction of the Advocate- General depends upon the question whether thfl 
scope of the suit has been really enlarged by such addition; Gopalla KnshiiteT 
V Ganapathy, (1920) M. W. N. 478. 

The Court has ample poiver under Or. I, r. 20, C. P. Code to add other 
worshippers as additional parties and the previous sanction of the Advocate- 
General 18 not necessary for such addition; Parameswarem Munpti v. 
Narayanan, 40 M. 110; 31 M. L. J. 279, 

Court’ B Power to Award Costs. — ^When a Judge decides that there is 
uo misfeasance, he cannot record a decision that the trust is public nor aboU 
costa as his power ends with the first decision; Brij Behari v. Sheo Natn, 
20 C W. N. 1354. 

Specific Relief Act, 1877, S. 42. — ^Where a suit is maintainable under 
this section and the plaintiff seeks anj' of the reliefs specified fcheieiu, s 
of the Specific Belief Act does not apply. — Neti Rama v. Venkata Charu u, 
44 A. 622 A I. R. 1922 All 349 : 57 I. C. 659." Where a suit falls imaer 
this section, the plaintiffs cannot evade the requirements of the Co 
by framing the suit as one under s. 42 of the Specific Belief Act; 

Fazal, 44 A. 622 57 I. C. 659 : A. I B 1922, All. 349; Innasi Mutuu 
V. RevhiU, 24 L. W. 286: 97 I. C. 630: A I. B. 1926 Mad 1029. 

Limitation under This Section.— Where a person can sue imder s. 92 
for a declaration against an alleged transferee in breach of trust, the su*® 
must be brought within 6 3 'ears of the transfer. Tlie right to sue accrues 
at the completion of the, document and not when plaintiff obtains know- 
ledge of the alienation; Chetti Kulam v. Sriranga Animal, 26 M. L. J- 531- 
24 I. C. 369; Prasanna Venkatachala v. Srirangammal, 26 M. L. J- o37: 
38 M. 1064. 

Article 134 of the second schedule of the Indian Limitation Act apph®® 
to a suit for the dismissal of a trustee and for the recovery of the ^ust 
property from the hands of a third party to whom the same has been 
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perty,— Howem AU v. Dhagwan Dat, 84 0. 240: il C. W. N. 201: 6 
C. L. J. 442; Ham Charan v. Pwfop, 2 C. L. J. 449 nnd Srinalh Daivo- 
nikamani v. Noor ^fahamed, 81 M. 47. 

A thebait has uo pow'et to alienato tho hereditary office of thebaiithip 
by will. — Rajeshenr v. Oopeehtvar, 35 C, 220: 7 C. L, J. 816. 

Ab a general rule of Hindu Law, property given for the maintenance of 
religious worship and of clmrilies connected with it ia inalienable, though 
tho Mhebait can incur debts and borrow monev for legal necesflity — Prosunno 
Kumari v. OoUh Chand, 14 B L R. 450! P. C. : 23 W, R. 253, P. C. 
(Affirming 11 B. L. R. 332; 28 W. H, 80) See also Shibeasuree Dabee v. 
ifatheorflunth, 18 W, R. 18 P. C. : 18 M. I. A. 270; Vidyapwmn Tirtho 
firrami v. Vidyantdhi Tiriha Stcami, 27 M. 485; and ^fallalJappa v. Amhala- 
tnana, 27 M. 465, whore all the caBes on tho subject have been referred to. 

The manager of a Hindu temple ie by virtue of his office the adminia- 
trator of tho property attached to it. As regards the property the manager 
i«i in the position of a trustee. As regards the service of the temple he is 
rather in the position of the holder of an office or dignity which may have 
been originalh conferred on a single individual, but which in course of time 
has become vested by descent in more than one person.— f?a»M an a than v. 
Afurugappa, 29 M. 2B3, P. C.: 10 G. W. N. 825; 4 C. L. J. 189: 8 Bom. 
L. H. 498 • .3 A. L. J 707 • 16 M. L. J. 265 

One of the most important duties of a trustee is to keep separate 
accounts and to keep the trust property separate from his own property; 
and if that is not done and difficulties in taking accounts thereby arise, 
ever)' presumption is to be made against the defendant and in favour of a 
trust. The duty of the trustee is to carry out the directions of the founder 
and not to encumber the trust property by systematically incurring oxpen* 
diture bevond the limits of the income of the trust property; Bafah of 
KaUhasU V r7nnnpof/it Iyer, (1918) M. W. N. 555 : 48 I. C. 897. 

DevoIutloQ of Trust Property. — ^When the worship of an idol is 
founded, the office of a ahehait is vested in the heirs of the founder in 
default of evidence to show that he has disposed it of otherwise. Hence, 
where a chebatt appointed by the founder fails to nominate a successor in 
accordance with the conditions or usage of the endowment, the manage- 
ment reverts to the representatives of the founder, even though the 
endowment has assumed a public character; Sitfll Baa v. Proiap Chandra, 
11 C. L. J. 2 and the cases therein referred to. See also Kunjamani v. 
Nikun;a Behan, 20 C. W. N. 314. 

Settlement of Scheme, — In a suit instituted for the purpose of having 
e scheme settled for the management of a Hindu temple and the protec- 
tion of its funds from waste and embezzlement, the judicial Comrmttee 
settled an exhaustive scheme ol which the details are given in the judg- 
ment of their I<ord ships, and which should be referred to by the Courta in 
settling B scheme under clause (a) of this section. — Pratjag Das v. Tirttmala, 
80 M. 188. P. C. : 11 C. W. N. 442; 17 M. L. J. 236: 9 Bom. L. R. 588, 
(28 M. 819, modified). In settling a scheme for management, due eon- 
■ideration should be given to the established practice of the institution 
to the position of the persons connected trith it.— -flolderpuri v. Gopat 
8 Bom. L. R. 756, and to the existing rights of individuals to the 
tranafership of the temple; Veeraragbara v, Sn'nirasa, 2.3 M, L. J. 184; 
« M. L. T. 269. . 
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(e) in the Madras Presidency, by all Collectors, except the Collector 
of Madras (see Madras List of Local Rules and Orders, Ed. 
1898, Vol. T, p. 197); ^ 

(/) in the North-Western Provinces and Oudh, by the Legal Remsm- 
brancer (see North-Western Provinces and Oudh List of Local 
Rules and Orders, Ed. 1894, p. 114.) 

Consent signed by the Assistant Collector who was in charge owing to 
Collector’s illness is not valid consent; Somchand v. Chhaganlal, 36 B. 
243 : 13 Bom. L. R. 207. 

A suit instituted with the consent of the Collector is a good suit for 
all reliefs referred to in s. 92; Venkataranga v. Krishna, 37 M. 184 

Conditional consent of the Collector is defective; the provisions of 
s. 92 is imperative; Stdiman Haji v. Saikh Ismail, 39 B. 5^: 17 Bom. 
h. R. 625 : 30 I. C. 17. 
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mam relief; and in these circumstance s his successor may be brought on 
the record ns defendant. Where the income of a temple is in excess of its 
expenditure, the Advocate- General wU be well advised in seeking the aid 
of the Court for the framing of a schemo for the proper application of the 
surplus (18 Ch. D. 310, foUowcd.), — SitJa?»ana v. Advocatc-Qeneral of 
ifadmt, 28 M. L J. 174: (1015) M. W. N. 185. 

Settling Scheme of Management for a Mahomedan Mosque — Guiding 
Principles. — In settling a schemo of management for a Mahomedan 
Mosque, the Court has wide direction; the ^nshes of the founder regarding 
the management if comfortahlo to the changed conditions and circum- 
stances of the present day as well as tlie past history of the institution, 
might be taken into consideration; but the primary duty of the Court is 
to consider the general interests of the body of tlio public for whose bene- 
fit the trust is created and the Court might vary any rule of management 
which it is finds to be impracticable or unsuited to the best wishes of the 
institution; Mahomed /fmaj7 Ariff v. Ahmed Moolo Datoood, 43 C. 1085 
(P. C.): 9 Bur. L. T. 141. 

Clause (h) “ Such further or other relief." — ^The general clause 
dealing with " further or other relief ” ought to be read with the seven 
preceding specific clauses and the nature of the reliefs which may be pro- 
perly granted under it, is of the same character as the reliefs which may 
be granted under the preceding clauses. The seven specific clauses are 
n^ merely illustrative but furnish an indication of the nature of the relief 
which may he granted in a suit under this section. This clause must be 
read with what has preceded as referring to the further relief to which 
they may he entitled, which arises out of the existence of the trust in res- 
pect of which the suit is brought. — J?ai Budreedas v Ohunni Lai, 33 C. 
789: 10 C. 'W. N 581. The words " granting such further or other relief 
as the nature of the case may require ” must be read with what has pre- 
V further relief to which the party may he entitled, 

which arises out of the existence of the trust in respect of which the suit 
has been brought — Jamaluddin v Mujtaba Htiiain, 25 A. 631, 635 
The words " such further or other relief " have been fully and clearly 
c^lained by Stanley C. J. and Burkill, J. in Ohazaffar Hugain, v 
Vancar Husain, 28 A 112 : 2 A L J. 591. 

A declaration regarding the validity of an alienation by a trustee 
comes within s 92 (h). If the result of a declaration is not to produce 
ftay effect on the parties but will only be a stepping stone for further litiga- 
tion, the Court ought not to exercise its discretion and grant a declara- 
tion of such a nature; Mufti AU Jafar v. Fazal Husain. 44 A. 622 : 20 
A. L. J. 557. • t J 

Where section 539 (s. 92) expressly provides for a declaratory relief, 
cannot be cut down by section 42 of the Specific Relief Act Where 
case comes within the supplementary provision, as to " such 
or other relief as the nature of the case may require," the Court 
and # ffnided by the provisions, of s 42 of the Specific Relief Act,' 
clii 1 that the nature of the case does not require a merely de- 

given where further relief might have been sought 
lor; Munittcamy v Muragappa, 7 M. I.. T. 45: 5 I. C 515. 

of ^ empowers a Court to grant a decree directing deliverv 

A 7 properties to the now trustees: Jai Nar&in v, Banhey Lai, 17 

A. L. J. 957 : 53 I. C. 666. 

. C. P. C.-J7 
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Cl. (c). — ^The general powers of Courts to grant temporary injunctions 
are summarized in clause (cV Tbe details of procedure contained in ss 492 
to 497 of Act 'KIV of 1882, will be foimd in Or. XXXTX. rules 
1 to 5 of Schedule T. See note ft under ihonc rules. 

The Court has not got wider powers under s. 94 in the matter of 
granting temporary injunction than those conferred upon it by Or. XXXIX. 
S. 94 is governed by Or. XXXIX which, contains the' rules prescribed; 
Varada Charyuhi v. N arasinha Charyuht, 23 L. W. 85 : 92 T. C. 615; 
A. I B. 1926 Mad. 2.58 

A Civil Court has no jurisdiction to issue an injunction to a party to 
a proceeding under s. 40 of the Bengal Tenancy Act restraining him from 
further proceeding with an application made by him under that section to 
a Eevenue Court; Bhajan Ahir v. Mussf, Oaneshwar Kvar, B Pat. L. J. 
71* (1919) Pat 461 

The court would not grant an interlocutory injunction restraining pro- 
ceedings which are null and futile although the same may be vexatious: 
Sardarynull v. Agar Chand, 23 C. W. N. 811.- ^ 

Cl. (d). — The general powers of Courts to appoint a receiver are sum- 
marized in clause (d). The details of procedure contained in ss. 503 to 
505 of Act XIY of 1882, will be found in Schedule I, Or. XL, rules 1 to 
5 See notes under those rules. 

“ Appoint a receiver.’* — Though the appointment of a receiver 
jtendente lite is a matter entirely 'within the . discretion of the Court, i 
must, in the exercise of its discretion, be guided by the circumstances^ 
each particular case; and it has been laid down as a general rule that tn<> 
appointment of a receiver will be made as a matter of course, on the npP.Jj 
cation of a mortgagee, if the interest payable under the secunty is 
arrear; The Eastern Mortgage and Agency Co., Ltd. v. RaTtea Khatun, 

C. W. N. 997. 

Cl. (e). — ^The general powers of Courts to make other interlocuto^ 
orders are summed up in clause (e). The details of procedure confined 
ss. 498 to 502 of Act XIV of 1882, will be found in Schedule I, Or. XXXJA. 
rules 6 to 10 See notes under those rules. 

The words '* if it is so prescribed,’* refer to the rules which may b® 
hereafter framed under Part X of the Code. 

“ Make such other interlocutory orders, etc.”— Where on 
plaintiff’s application for issue of a temporary injunction restraining 
defendant from working mica mines, the Court directed the defendan 
furnish security and submit accounts. — Held, that the order was 
locutory order under cl. (c) of this section and not under Or. XX* 
r. 1 and could not be interfered with in revision. — Site Manton 
Christian, 17 C, W. N. 318. 

Qufsre — It is a question whether s, 94, cIs. (c) and (e), are 
to authorize a Court to grant injunction or to make attachments ® 
not provided for by the rules and orders. It may be assumed that ®‘, ’ 

els. (c) and (c), were intended to give the Court powers outside the ora 
and rules in exccotional cases; Md, Inamullah v. Harain Das, 18 A. L. 
565. 
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that granlbg of leave under a. SO, C. P. Code, 1882 fOr. I, r. 8 (1)] is not 
a condition precedent, and may take place after tno institution of the 
suit. — ^Snnjcasa Chnriar v. Hogava Chariar, 23 M. 28. (8 C. 02, and 
8 P. 432, comidered). 

Two out of five trustees appointed by a will brought a suit against the 
remaining three trustees for a breach of trust and also for tlieir removal. 
The consent of the Advocate-General had not been obtained. HrJd that 
the suit was one which fell within the purview of s. 92, and consequently 
in the absence of such consent, was not maintainable. — Tricuvidai Mulji 
V. Khimji I’Hf/flf) Das, IG B. 020 Followed in Ticgnm v. The 

CoHccfor of yforadahnd, 20 A. 40. See Bad/i Stnqh v Nirfidbaran, 2 
C. L. J. 43. 

A suit for removal of trustees being compromised, the beneficiaries 
brought a suit alleging the compromise to be fradulent and collusive and 
asking for a declaration that bo much of the decree as related to the dis- 
charge of the old trustees from their liability to render accounts was void. 
Such suit is not maintainable nntbout sanction; Md. Sabij v. Mvha 
Ooolam, 23 1. C. 11 : 7 Bur. L. T. 100. 

The plaintiff used to recover possession as Tnutu’ohf of certain parcels 
of land, alleging that they were dedicated waltf, and that the profits were 
“ applied to the feeding of waj-farors and travellers, to lighting the mosque 
sad shrine, and to meeting the expenses of repeating prayers on the 
occasion of 7d and flahrid ” The plaintiff based her right to sue upon the 
fact that her deceased husband had been mutwaUi. Held that, as the 
suit related partly to charitable and partly to religious trust, it was 
governed by this section. — Lutifunissa Bibi v Nasfrtm flibi, 11 C. 33. 

A Mahomedan brought a suit against a person in possession of certain 
property for a declaration that the property is leak/. He did not allege 
himself to be interested in the property furtlicr or otherwise than ns being 
^f®hom^an. Held that, inasmuch ns no permission had been given _to 
me plaintiff it was not maintainable under this section — TVoyi'd Ali v. 
Bionot l/IIoh, 8 A. 81. Approved in Itaghubar Diat v Kxsho Ramanuj, 
11 A. 18, F. B. See also Hihal Shah v. Malan, 2 Lab. L J. 4.'57. 

Where the trust is one for public religious purposes, a suit in which 
the plaintiff asks to have the trust administered by the Court, is within 
the scope of this section, and is not maintainable without sanction — 
nojhubnr Dial v Ketho Bamann}, 11 A, 18 F. B ; See Saiyad Ali v. Alt 
85 A. 24: 11 A L. J. 25: D'Cruz v. H’Silua, 82 M. ISl : 4 M. B. T. 
^5; Sheoratan Kunwari v. Ram Pargash, 18 A, 227, See also Sajedur 
naja.v. Baid^anath Deb, 20 C, 307, where it has been held that when the 
suit is based on the existence of a trust for public religious purposes and 
ui^n a breach of that trust and for the appointment of a new trustee, the 
suit is One to which the provisions of this section apply. The mere fact 
that the trust is denied or that there is no tnistee lawfully appointed or 
*on tort is no bar to the maintainahilitv of the suit : Sri Gndi Cherla 
Nj/opatbi Biibba Rao, 46 M. 300 

A general trustee of a temple and a worshipper after obtaining Icate 
•ued for the removal of certain trustees, for the appointment of others, 
for the settlement of a scheme for the management of the trust. 
Held that the suit was maintainable — Narat/aao Ayyan v. Kumaraiau'ttii 
Wifdaliar, 23 M 537. But see Nellaiyappo PUlnt v. Tbani^amo Wacfu’i/rtr, 
•1 M, 406, where the suit was held maintainable without sanction, 
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of exercising acta of ownership, is entitled to such damages as are necessary 
and approximate results thereof. Held further, that an application under 
this section may be treated as a plaint. — Shut Nath v. Chandra Benoie, 
10 0. L. J. 84. 

In a suit for damages for attachment before judgment, the plaintiff it 
bound to prove want of reasonable and probable cause for applying for 
attachment and malice in fact. The provisions of section 95, which em- 
powers the Court to award compensation when the attachment was applied 
for on insuflRcient grounds, are not intended to affect the applicability of 
the aforesaid rule of law in regular suits hroupht for compensation; 
Nanjappa v. Onnapathi, 35 M. 598; 10 M. L. T. '865 (1911): 2 M. W. N. 
414, see also Kumamsami'a v, Udayar Nandan, 32 M. 170. 

"Where a Court orders attachment of a defendant’s property after it is 
satisfied that he is about to remove or dispose of it with intent to obstruct 
or delay the execution of the decree, it must be presumed that there was 
good and sufficient cause for the plaintiff having moved the Court to do so, 
even thouErh the suit resulted unsuccessfully; and unless the contrary can 
be established damRees cannot he claimed.— Narnin v. 

Dnssee, 18 W. R. 440. Referred to in Mohini v. Surendra, 18 C. W. N* 
1189: 42 0. 650. 

Where a suit was for Rs. 8.000, and the plaintiff, who was declared 
entitled ^to Rs. 077, without sufficient grounds attached the defend^t® 
property to the amount of Rs. 8.000, the defendant was held entined to 
compensation. — Mahomed Jlezooddin v. Hossein Bulcsh, 6 W. R. Mm * • 

An order under Or XXXIII, r. 5, where the application has been 
made on insufficient grounds must necessarily cause damage to the ere i 
and reputation of the party against whom the order is made, and gener 
and special damages are recoverable. Quaere — ^Whether it is necessnrv o 
prove that the defendant acted malicioTisly in the above case.— 
IfittnfiTasrtmi v Udayar Nandan, 32 M. 170: 18 M. L. J. 490. 

A defendant was held entitled to compensation for his 
judgment when the suit was withdrawn by the plaintiff under Or. aaI • 
r 1 with liberty to bring fresh suit . — Syed AU v. Adih, 16 R. 160. 

Compensation may be given for improperly obtaining a^ 
attachment thouph the same is set aside on notice; Narahari v. 1^'’* 
natha, 25 M L T. 46 

Attachment in execution — Claim to attached property disallowed—Suit 
to declare property attached not liable in execution — Injunction against 8 
of property pending decision of suit on plaintiff’s giving security for J* 
on the sum representing value of attached property — Subsequent 
of suit with costs — Application by defendant in execution of decree I®*" 
interest for which security was ordered by injunction — Application 
allowed. Held that the defendant had his remedy under this 
♦•hat remedy was obtainable on application not to the Court in excculion^ 
but to the Court which issued the injunction. — Vanajlal v. Kasinr, *■- 
B. 42. 

’"I *'^y‘ poTnuensation, for attachment before judgment on 

M ., 1 , T ■„ jp., ?n flip unit and m n^ 

■> • i'. i: c b.. • ‘ 1. 1. •• I ;''v I', 

.J. 
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representatives of the founder of the trust are entitled to institute proceed* 
ings for the purpose of rectifying the abuse of trust; 5n*m‘va«o Oharlu v. 
Subudhi, 23 M. L. J. 848 : 17 I. C. 589. 

When a person was put in charge as Pu/a rt of an idol in a Dharmasala, 
be is a servant and not a trustee and a suit under s. 02 is not maintainable 
against him; Baldeo v. Qopalji, 21 A. L. J. 810. 

A suit by a person, who seeks to remedy a particular infringement of 
his own individual right, is not affected hy this section, nor is sanction re- 
quired where the trust is a private trust; GopaWoa v. Hasso Singh, 4 S. 
L. R. 152 : 8 I. C. 926. 

A suit for removal of niiiticali, arising out of disputes between parties 
as to who is entitled to the mutwaliahip, is not governed hy s. 02; Niamat 
AH V. i4Ii Roza, 87 A. 86: 13 A. L. J. 26; Abdul Qhafoor v. AUaf ffusam, 
20 C. .W. N. 605; nor a suit relating to private trust; Abdul Husain v. 
Aziz Ahmad, 25 I. C. 661; nor a suit between two individuals each claim- 
ing certain rights as Matwalli over waqf property; Jl/ani;an v. Khadetn 
Hossain, 32 C. 373; nor a suit between two persons as to which of them 
Is the lawful trustee of a charity; Budree Das v. Choom Lai, 33 C. 789, 
808; Puttu Lai v. Dayanand. 44 A. 721: 68 I. C. 786: A. I. B. 1922 A. 
499; Ayatunnessa v. Kul/u, 41 C. 749 : 21 I. C. 677. Lands granted as 
inam for support of officers performing services as that of Acharyapurusha 
in a Hindu temple are not hold on trust for temple, and a suit for framing 
a scheme for the administration of such properties does not lie; Sriranga- 
chariar v. Pranatharthiharacharia, 18 M. L. T. 122; (1915) M. W. N. 631, 

It was held by the Allahabad High Court in Jau;obra v. Hussain, 1 
A. 178 that the right of a Mahomedan to use a mosque is not a public 
but a private right and the provisions of this section do not apply to a suit 
in respect of such right. The Calcutta High Court in Mohiuddin v. 
Soyiduddm, 20 C. 810 took the same view as the Allahabad High Court, 
though in two earlier cases (8 C. 32 and 11 C, 33) it took a contrary view. 

Where under a will provision was made for a certain charity, the 
object of which is solely left to the discretion of the trustee for the time 
being who is always to be a descendant of the testator, the Court should 
uot interfere under s, 92 as the matter is of a family nature, Official 
Assignee v. Abdul, 28 I. C. 116 

Section 02 has no application to a suit for a declaration that the plaintiff 
«ud the defendant are the Afufuiallis of a wagf property and are entitled 
to manage it lomtly; All Huasain v. Mahomed Hussain, 52 I. C. 628; see 
^Iso, iiuggban Prasad v. Ml. Dhonno, A. I. R 1027 A. 257’ 99 I. C. 
1045. 

A suit for a declaration that plaintiff is the only^ constituted Mohunt 
of a Mutt and for recovery of possession and injunction is not one under 
*• 92 of the C. P. Code; Ganga Ram v Bam Saran, 34 I C. 502; Nila- 
^ania v. Bam Krtsfma, 23 Bom. L. B. 876 

This Section has No Application to Suits Against Trespassers and 
Against Alienees from Trustees for Recovery of Possession.— -In a suit under 
*. 92 for declaration and possession, it is not competent to grant these 
reliefs against an alienee of the trust property.— Bauy ay ya v. C7iinria«u-amt, 

23 M. L. J. 826 (27 M. L. J. 266, followed). 
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effected; merely procuring an order for attachment before judgment, how- 
ever malioiouely, is insufiBcient; Rama v. Govinda, 89 M. 952; 32 I. C. 448. 

Where the defendant’s claim for compensation was refused without 
enquiring into' it, such refusal to award compensation was held no bar to a 
regular suit for damages . — Nanda Kumar v. Gauri Sanhar, 5 Bom h E. 
Ap. 4: 13 W. R, 305. 

Where a temporary injunction is wrongfully obtained on insuffiraent 
grounds, a suit for damages is maintainable; Har Kumar v. Jagat Bananv, 
53 0. 1008 : A I. E. 1927 Cal. 248 (16 C. W. N. 540 and OWE. 133 
relied on). See also Mohini Mohan v. Surendra, 18 0. W. N. 1189: 42 C. 
650 : 21 C. L. J. 68; Bishun Singh v. Wyatt, 16 C. W. N. 540: 14 C. L. 
J. 515; Albert Bonnan v. Imperial Tobacco Co., 30 C. W. N. 465: 94 1. 
C. 444: A. I. R. 1928 Cal. 757. 

Award of Compensation nnder This Section when Bars a Regular 
Suit. — ^It is clear from sub-section (2) that where a compensation is 
awarded under this section, such an award will bar a regular suit for com- 
pensation; Goburdhun Majhee v. Banee Chunder, 21 W. R. 375: see also 
Nund Kumar v. Qouri Sunkur, 18 W. E, 805 : 5 Bom. L. E. Ap. 4 
Mode of Assessing Damages. — ^The principle ordinarily applicable to 
actions of tort is that the plaintiff is never precluded- from recovering 
ordina^ damages hy reason of his failing to prove the special dainage e 
.has laid, unless the special damage is the gist of the action Mode o 
assessing damages in suits for compensation for wrongful 
pointed out. — Jlfodun Mahan v. Oohul Dass, 6 W. E. 91, P. C. : ,/ 

A. 563. See also Goburdhun v. Banco Chunder, 21 W. E. 875; Bhut n® 

V. Chandra Benode, 16 C. L. J. 84. 

Jurisdiction of Small Cause Court.— A Court of Small 
jurisdiction to award damages, under this section, to a defendant wn 
property' has been attached on insufficient grounds — Ibrahi om- 

Sangaram Shetiy, 26 M. 504. See also Karumuru v. Lanka, 26 I- ’ 
see s. 7, clause (b). '' 

Appeal. — No appeal lay under the old Code but a, 104 (1) 
present Code has given the right of an appeal from an order under s. 

An appeal lies under s. 104 (1) (^) from an order refusing 
8. 95 of the C. P Code as well as from one granting such relief; Nar 
Aiyar v. Vaithinatha Aiyar, 25 M. L T. 46: 49 I. C. 86. ^ 

When a Court grants an order for compensation purporting 
under this section, the order is appealable under s. 104 (5), but u 
sub-section of s. 104, no second appeal lies; G. V. C T. Frim v. Saya pj * 
11 T. 0. 917. 

The order for compensation for unreasonable arrest being an 
ent order, the right of appeal is also independent of the right of apP 
against the decree in the suit and is governed by s. 104 which ^ 

an appeal and no second appeal; Kannappa v, Sambasiva, 21 I. 0- 75i> 

In Ram Narain v. Vmrao Singh, 29 A. 615, the Allahabad High 
held that Art. 29 of the Limitation Act, was applicable to sue 
suit. In Burajmal v. Maneic Chand, 6 Bom, L. R. 704, the Bombay 
Court held that Art. 86 of the Limitaton Act, . was apphcabio. 
would thus appear that there is a divergence of judicial opinion on 
question of limitation. 
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When a Buit is brought to sot nsido an alienation made to a stranger, 
such a suit by the worshipper at a mosque or temple can be maintained, and 
does not fall within b. 02. As against strangers this section does not 
apply. — Kazi Haiaan v. Sagun Dalkrizhna, 24 13. 170. Followed in Budh 
Stngh V. Niradboran, 2 C. L. J. 431; ^runachallo v. Muihu Ckcttiar, 23 
M. L. J. 347; Ohelabhai v. Udcram, 36 B. 29: 13 Bom. L. R. 080; Imami 
V. Md. Yuzuf, 14 O. C. 65 : 10 I. C. 715 ; Angad v. Ghatiti, 26 I. C. 108; 
Kalyan VenJcataramana v. Kazturi lianga Aiyangar, 40 M. 212: 31 M. L. 
J. 777. 

Where breach of trust is complained of and where the alienee of the 
trust property denies that the property is the subject of a public trust for 
religious purposes, ho is a proper and necessarj' party to a suit brought 
under this section, although no relief can be given as against him by way 
of a decree in ejectment. — Collector of Poona v. Chanchalbai, 35 B. 
470: 13 Bom. L. R. 690; .diam Raghavam v, Pellati, 27 M. L. J. 266: 

16 M. L. T. 178: 25 I. C. 794; Prasanna v. Srtran^amTual, 26 M. L. J. 
637 : 24 I. C. 369; i?onya«ami Naidu v. Chinnatamy, 28 M. L. J. 326: 

17 M. L. T. 101. But see Oseri v. Bolmufcanda*, 6 6. L. R. 103: 24 
I. C. 712. 

This Seotton Presupposes Existence of Trust. It has Ko Application 
to Suits for Declaration of Trust, where Its Existence Is Denied. — S. 92 

regulates suits where there is a breach of an express or constructive trust 
created for public purpose of a religious and charitable nature; but a suit 
to establish the existence of the thrust itself, where the whole question 
involved is whether such a trust exists or not is not within the purview of 
B. 92; Khurtaidi Begum v. Secy. Of State, 5 P. 639: 94 I. C. 433: A. I. R. 
1926 P. 321. 

^ Section 92 presupposes the existence of trust for the ndmimstration of 
which it is necessary to make provision That section cannot apply to a suit 
in which the object of the plaintiff is to obtain a declaration that certain 
property is an endowed property, the fact of tho endowment being denied 
by the other side.- — Jamaluddin v. Mujtaba Husain, 25 A. 631. Explained 
in Jafar Khan v Daudshah M Fakir, 18 Bom. L. R. 49. See also Muham~ 
mod Alam v. Akbar Husain, 32 A. 631: 7 A. L. J. 797; Dasondhay v. 
Wuiomtnod Abu Nc*or, 33 A. 660 : 8 A L. J. 710 

The plaint in this suit was framed under s. 02, and contained, besides a 
prayer for possession, prayer for declaration that the church, etc., was held 
on trust for worship according to the faith and discipline of the Church of 
Rome, and for injunctions against the defendants. Held that the suit not 
being brought by beneficiaries against trustee, or for any of the purposes 
mentioned in s. 92, that section had no application. — Augustine v. Medly~ 
coH. 15 M 241 

A plaintiff claimed to be a co.trustee of certain dargas, and entitled to 
a share in tho management and in the profits thereof, which consisted of 
certain cash allowance from Government. He sued the defendants for an 
account and for the recovery of his share. Held that the suit did not come 
within the purview of s 92 and did not require sanction. — Mtya T'afi’uffa v. 
Syrd Bava Sahib, 22 B 496. (16 B. 537. concurred in). 

Tho founder of a trust assigned certain lands for the maintenance of a 
temple and appointed certain trustees of the endowment. The trustees 
dealt with the property in a manner inconsistent with the trust by tnakmg 



S98 


feob& OF CIVIL PROCEDllftE 


[Sec. 


-It cannot be assumed that there is a right of appeal in every matte 
which comes under the consideration of a Judge; such right must b 
^ven by Statute or some authority equivalent to Statute; Minakshi -v 
6iu6romoni/a, 11 M. 26 P. G. Followed in Parasurama v. Seshier, 27 W 
604; Dainodara v. Kittappa, 36 M. 16. Right of appeal cannot exie 
irrespective of statutory authority; nor can a Court entertain an appes 
until the jurisdiction to do so is conferred on it by Statute; {see 22 P. L. B 
1898 F. B.; 36 P, R. 1902 F. B.). An appeal does not exist in the natur 
of things. A right of appeal from any decision of .any tribunal must b 
given by express enactment; such a right cannot be implied; Pangoo 
fiatataung Co , Ltd, v. Collector of Rangoon, 40 C. 21 P. C., p. 27: 1' 
C. W. N. 961; see Special Officer v, Dasabhai, 17 C. W. N. 421. 

A right of appeal is a creature of Statute, and where no appeal ha 
been allowed by the legislature, the parties cannot by agreement tal 
matters in controversy to an Appellate Court; Prayag Narayan v. Sukhdec 
17 C. X>. J. 605. 

In the case of orders, the rule is quite different. The rule is that oidei 
are not generally appealable, unless the right of appeal is expressly give 
either in the body of the Code or by any other law (see section 104). 

The words “ an appeal " in s. 96 do not exclude the entertamment; of 
fresh appeal if the dismissal of the first appeal does not bar heani 

of the first appeal; Surajdeo Narain v. Praiap Bai, 4 Pat, I*. T. 405 
^ 2 Pat. 739. 

Appeal is the Continuation of the Proceedings in the Salt.<pA 
appeal is only a stage in the suit; it is not a fresh suit, but part of n 
proceedings in the suit; Dooly Chund v. Nirban Singh, 18 W. B* 261 ] 
(269): 0 Bom, L. R. 190 (196). The term " suit ” includes the appealab 
stage; Samed Sheikh v. Naba Gopal, 19 C. L. J. 310 p. 312; 10 0. W- - 
359 (360); see also Gagan Ghand v. Casperz, 4 C. W. N. 44; Batasd Sarki 
V. Jaiti Bewa, 3 C. W. N. 62n. 

An appeal is the continuation of the proceedings in the original Cour 
Those proceedings are removed to the Court of Appeal and the procee^I 
in appellate Court are in the nature of re-hearing. When a suit bas^® 
disposed of by the first Court and an appeal is preferred, the 
appeal is seized of the cause and has the powers and duties of 
Court; Ve'ppuhtri Atehayya v. Kanchumurti, 24 M. L. J. 112 F- P-* . 

T. 60: 18 I. C. 555 (8 B. 28; 26 M. 9; 14 G. W. N. 703; 91^ 
'458 Ye f erred to), $ee also Ghimakaruppan v. Meyyappa, 18 M. L. T. 4 
(1916) M. W, N. 844: 30 I. 0. 763. 

, ^ Save where otherwise expressly provided In the body of this code.' ' 
jpxcept , where the right of appeal is expressly barred by the provisioi 
/ body of this Code, an appeal lies from every decree passed by a 
of original jurisdiction. As for instance, there is no express pr 
in the body of the Code barring appeal against a decree for cos 
an QQ appeal therefore lies from such n decree, subject however to ' 

,-IaWB on- the subject, 

* Or by any other law for the time being in force.” — ^An appeal frt»‘ 
>cree or order passed under section 0 of the Special Belief Act I 
; expressly barred by that section There are several other Acts i 
would are barred, 

question oi 
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This Bub'Sectiou piovideu tlmt buits of tliu cburncter nionfcioned m tho 
sectiou can now bo brought only in conformity with the provisions of this 
section and not othorudsc. In other words, no* suit in respect of any public 
charitable or religious trust, claiming any of the reliefs specified in this 
section shall ho instituted c^cccpt in roufonuity with tho provisions of sub* 
section (1), and that the pruvisions of tho Itoligious Endowments Act, J863, 
will not bo affected by this section. 

Section (2) saves the special jurisdiction of the District Court under 
the Religious Endowments Act, so that a person desirous of suing for re* 
caova] of a trustee or for such other specific relief as can be given him 
under that Act can do so without complying with tho piovisions of s. 92; 
Subramam'o Aiyar v. rcn/.af(ic/ialu VadhTjar, (1916) 2 M. W. N. 351: 37 

I. C. 683. 

A plaintiff may proceed for appropriate relief either under s. 92, C. I*. 
Code or under s. 14 of the Religious Endowments Act and the opening 
words in s. 92 (2) only mean that if he elects to proceed under the Religious 
Endowments Act, ho is not to be prevented from doing so bj s. 92; Honsroj 
V. Anani, 42 B. 742 ; 20 Bom. L. B. 954. 

The object of sub-section (2) was to make it clear that the provisions 
of the section were mandator)' and not permissive; and the object of the 
saving clause in the Eub*section was to make it clear that the Act of 1863 
nas stili in force, Afapa Salcsa Fandara \ fiamalmgaint 24 L. J. 
658: 20 I. C. 767, See, however, Gkabili Ram v, Durga Prosad, 13 A. L. 

J, 879, where it has been held that s. 92 is not mandatory, but is perrai- 
sive and directory. 

Religious Endowments Act (XX of 1863). — Compare ss 14 and 18 
of Act XX of 1863 with this section. Section 14 provides that any person 
or persons interested may sue singly in case of breach of trust, etc., and 
section 18 provides that no suit shall be entertained under tho Act without 
first obtaining the leave of the Court. 

The provisicus of Act XX of 1863 apply only to such rebgious establish- 
ments as ^^ere under the control or superintendence of the Board of 
lievenue or of local agents under Reg. XIX of 1810, and were transferred to 
trustees aud managers under a. 4 of the Act. — Dciroos Banco Begum v. 
Aakjar Ally, 15 B. L. R. 167: 23 W. R. 463. Aflarmed by the Privy 
Council in 3 C. 324, P. C. As to the applicability of this Act (XX of 1863), 
>ec the following observation of the High Court in Mahomed Athar v.'Bam 
"fail Khan, 34 C. 587. “ The preamble of Act XX of 1863 very clearly 

defines the objects of the Act, that it was enacted for the purpose of rehev- 
mg Board of Revenue and local agents from the duties imposed on them 
^.y Beg. XIX of 1810, and section 3 of the Act lays down that the provi- 
rions of this Act will apply to all cases of every mosque, templo or other 
religious establishment to w'hich the provisions of either of the Regu! t* 
tions specified in the preamble to this Act arc applicable and the nomma- 
tion of the trustee, mauager or superintendent whereof at the tin" of the 
passing of this Act is vested in or may be exercised by the Government or 
“II) public officer; or in which the nommation of such trustee, manager or 
“uperintendent shall be subject to the confirmation of the Government or 
“uy public officer, the Local Government shall as soon as possible after the 
passing of this Act make special provisions as hereinafter provided. Prom 
this, it is clear that what sectiou 3 requires is that, in order that any actios 
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Nothing remained to be done in a suit except to hear arguments, for 
which a time had been appointed. Neither the plaintifi nor his pleader 
appeared at the appointed time. . The Court consequently , dismissed the 
suit. Held that the decree was appealable under s. 540, C. V. Code, 
1882 (s. 96 ). — Raichand v. Mathura Prasad, 3 A, 292, 


In a suit to file an agreement to refer a matter to arbitration, decision 
was passed refusing a reference on the ground that the agreement to refer 
was not proved. On the plaintiff appealing against such refusal: Held 
that the decision passed under s. 6*23, O. P. Code, 1882 (the second 
schedule) is a decree, and an appeal lies therefrom under s. 540, C. P. 
Code, 1832 (s. 96 ). — Gawdu Magada v. Gawdu Bhagavan, 22 M. 299. 

An order dismissing objections to the execution of a decree for defaidt, 
is a “ decree ” within the meaning of s. 2, C. P. Code, and an appeal lies 
from such an order under s, 540, C. P. Code, 1883 (e. 96 ). — Lai Narayan 
V. Mahomed Rafjiuddin, 28 C. 81. (15 A. 359; 23 C. 115 and 827. 

distinguished). 

Who May Appeal. — ^The requisites of a valid appeal are — (1) that no 
one can appeal from a judgment or decree unless he was a party to the 
action or was treated as such or is the legal representative of a party or 
has privity of estate, title or interest apparent on the face of the record, 

(2) that an appellant has an interest in the suj'ect-matter of *he suit, and 

(3) that the appellant is prejudicially affected by the decree complained of; 
Srinath Das v. Probodh Chunder, 11 C. L. J. 580; Rustomjee v. Officm 
Liquidator, 1919 P. B. 196 : 49 L G. 881. 


No appeal will he from a decree which does not itself in some way or 
other adversely affect the appellant. The fact that in the jud^ent there 
is an adverse findmg on a point not directly or substantially in issue be- 
tween the parties will not give a party a right to contest such 
where the decree is entirely in his favour and does not necessarily impv 
that finding; Secretary of State v. Saminatha, 37 M, 25; 21 31. L. 
947: (9 C. W. N. 584; 30 M. 447; 21 A. 117, referred to). See Ahmadun- 
nissa V. Gulzari Lai, 24 I. 0. 36. A defendant against whom 
has been dismissed, cannot appeal against the decree. ■ Hiyat "V' 

Musst. Lachminia, 22 I. C. 916. There is no right of appeal 
to a party aganist whom a suit is dismissed, simply because the finding 
a particular matter m controvesy has been against him; Latchayya 
Kotkamma, 84 I. C. 945 : A. I. B. 1925 Mad. 264. A plaintiff, who clannB 
for alternative reliefs in his plaint, can prefer an appeal although he n 
tained a decree, Biswanath v. Surendra, 19 C. W, N. 102. 


Held, on review of authorities, that a defendant has the right 
notwithstanding that the suit has been dismissed as against him, if h® 
aggrieved by the decree. The question whether a party is 
decree is a question of fact to be determined in each case according w 
peculiar circumstances.— A'ris/ma Chandra v, Mohesh Chandra, _9 O- • 
N. 684. (17 W. B. 219, distinguished). Where a decision dismissing a su 

is in fact wholly against the defendant, such defendant can appeal 
it.— y«au/ Sahib v. Durgi, 80 M. 447: 17 M. L. J. 260 (9 C, W. N- 
followed,). The true test in cases of this kind is to see not merely ^ 
form but the substance of the decree and judgment. Where the jp®^ 
adversely decided to the defendant is correctly and substantially in »sbu 
and where in other proceedings the matter would bo res judicata, H wool 
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sbates unices some other in ember of the public similarly intorostod obtains 
the consent of the Advocnte-Genernl vul applies to bo brought on tho 
record as co-plaintifl. Tho Allahabad decision has been superseded by the 
recent Privy Council decision in .Iniuad i?oa v. flaui Dai, 48 I. A. 12; 48 
C. 493: 62 1. C. 737 which has ailoptcd tho views taken by tho Madras 
and the Punjab High Courts dissenting from the view token by the 
Allahabad High Court. 

The cause of action sun'i\cs against the successor in oiBce of a 
deceased trustee defendant in a pending suit; Sivagnana v. Advocate 
GcHcrol of Madras, 28 M. L. J. 174. 

Where the persons who origiuuU) obtained sanction and raised the suit 
died during the pendency of the suit, the suit can nevertheless go on as the 
suit is not prosecuted by individuals for their own interests but as ropresen> 
tatives of the general public; liaja Anando Row v. liarndas Daduravi, 48 
C. 493: 25 C. W. X. 794, P. C. 

Mode of Executing Decrees Passed under Section 92. — In a suit 
brought under s. 539, C. P. Code, 1882 (s. 92), a decree was passed appoint* 
ing the defendants as itiauagmg trustees of a Hindu temple, and laying 
down certain rules for their guidance m future. Held that the applica- 
tion for the execution should be made under s. 260, C. P Code, 1882 (Or. 
XXI, r. 35). — Kararn Ghand v. Qhelahhai, 19 B. 34. 

Where a decree under s 539, C. P. Code, 1882 (s. 92), directs parti- 
cular acts to be perfonned by the defendants in the management of a 
temple, it may be enforced under s. 260, C. P. Code, 1882 (Or. XXI, r. 32), 
by the imprisonment of the defendants or by the attachment of tlieir pro- 
perty, or by both. — Damodar Bhat v. Blwgi Lai, 24 B, 45. Followed 
in. Prayag Dasa v. Tirumala, 28 M. 319: 15 M, L j. 133. 

Appeal and Revision. — Suit by Ad vocato- General at the instance of 
relators dismissed. No appeal by Ad\ocate- General. — Held that relators not 
being parties to the suit, they liavc no right to appeal — Jan Mahomed v. 
Stjed Nuruddin, 32 B 165. 

Where a decree of the High Court in a scheme suit provided for an 
appeal from au order of the District Court removing a Dharmakarta or 
appointing another DharmakaTta, held no appeal laj from an order of the 
District Court declniing to remove tlie trustee of a temple; Lohasikho’ 
inanf Mudaliar v. Thiagaraya Chettiar, (1917) JI. W. N. 420: 38 I. C. 416. 

A scheme decree of the High Court directed that one of the trustees 
should be selected according to the discretion of the District Judge. The 
District Judge selected a trustee; held, that no appeal or revision lay against 
this order of tho Distriet Judge selecting the trustee, as the District Judge 
IB a pertoiia drsicitafa under the scheinc, Latnbodar Dharani Dhar, 28 
Bom. L. u. G4. o3 I. C 195 A. I. B. 1926 B. 167. 

Where tiie Court framed a scheme for the mauagcuicut of a mosque 
and election of trustees; subsequently a dispute arose as to the validity of 
the election and the Judge decided that the election was valid. Held that 
the order amounted to proceedings in execution and was appealable; Md. 
Dtoof V .Ud Btoof, 24 I. C. 915; 7 Bur. L. T. 293. 

An order of a Collector grautiug permission to sue for removal f'f 
tnaliant of a temple is not open to revision; Dhian Dat v. Jo^cif 
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In a suit for redemption, a person who was made a defendant oa the 
ground that he was in possession of the mortgaged property on behalf of 
the mortgagee, and who disclaimed all interest on his own account, and 
alleged that he was in possession on behalf of the mortgagee, has no right 
of appeal from the decree in the suit passed in favour of the plaintiff. — 
Seshayyar v. Papyuvaradayyangat, 6 M. 185. 

See noiet under Order XLI, nile 4. 

Courts Authorized to Hear Appeals. — On this point, see the provisions 
of the Civil Courts Acts of the different provinces. 

As to the mode of determining forum of appeal on transfer of territorid 
jurisdiction after decree, see SuObayya v. hachayya, 37 M. 477; Allah 
Dei Begam v. Kesri Mai, 28 A. 93; Harabati v. Satyabadi, 34 C. 635. 

For the purposes of determining the forum of appeal, the rule is that 
where a plaintiff definitely fixes a sum as the amount of his claim {as la 
a suit for the recovery of a debt), that sum determines the forum of appeal, 
and not the amount affected by the decree and involved in the appeal; 
Boidya Nath v. Makhan, 17 C. 680; but where the plaintiff fixes a sum 
approximately or tentatively (as iu a suit for accounts or mesne profits), 
there is a conflict of opinion us to the forum of appeal. According to the 
Calcutta High Court, the amount decreed by the first Court as the amo^t 
due to the plaintiff determines the forum of appeal; Ijjatulla v. CkanaTa 
Mohun, 34 C. 954 F. B.; Mohini v. Satis, 17 C. 704; Gulab Khan v. Abdul 
Wahab Khan, 31 C. 365, According to the Bombay and Allahabad High 
Courts, the amount found by the lower Court to be due to the piaintin 
and accepted by him by payment of additional Court-fee, determines the 
forum of appeal; Ibrahtmji v. Bejanji, 20 B. 265; Goswami Sri Fannm v. 
Bohra Desraj, 32 A. 222. According to the Madras High Coipt it is tbe 
amount or value of the subject-matter as fixed in the plaint (thougn 
approximately) that determines the forum of appeal, and not the ainoun 
decreed; Kannayya v. Venkata, 40 M. 1 : 39 I. C.' 439 F. B. It as® 
recently been held by a Full Bench of the Calcutta High Court in Btdya- 
dhar v, Manindra, 29 C. W. N. 869 that where a suit is properly brougn^ 
in the Court of a Munsif for recovery of possession of land, and mesne pro* 
fits pendente lite are claimed or assessed at a sum beyond the pecuniary 
jurisdiction of the Munsif, the Munsif has jurisdiction to fix such 
profits and pass a decree for a sum beyond his pecuniary jurisdiction. Iti 
value of such a suit for purposes of jurisdiction is the value of the immove- 
able property plus mesne profits up to the date of the suit where 
fits are claimed, and the forum of appeal is determined by the value of t"® 
suit, and not by the amount decreed. 

Bee notes under section 15, under the heading “ Jurisdiction of ApV^^‘ 
late Court.” 

Small Cause Suit Tried as an Ordinary Suit — Appeal from Decree, If 
Maintainable. — Where a suit in the nature of a Small Cause Suit is 
tuted in a Court the presiding officer of which is not invested with Smaa ^ 
Cause Jurisdiction and is decided as an ordinary suit the nature of the suit * 
is not altered and an appeal from the decree to tlie District Judge is com- 
petent; Khamasa Bewa v. Promotho Nath, 51 I. C. 967; Abhayaswart v. 
Hniu Sheikh, 45 I. C. 645. 

Sub-section (2). Appeal from Ex Parte Decree. — A defendant 
whom a decree has been passed ex parte, and who has not adopted the 
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improperly alienated. Such a suit ia vrithin the scope' ol this section. — 
SajeduT Baja Chotcdhvri v. Oour Mohun, 24 C. 418. (14 M. 186, followed). 

If a property is valid dehxittcr absolutely dedicated to one or more 
idols, it falls within the description of property conveyed or bequeathed in 
trust and the sJicbaif is jy trustee within the meaning of art. 184 of the 
Limitation Act. (81 C. 314, followed). — Limitation for a suit to recover 
p<Msession by succeeding Shebait. — liam Kanai Qhosh v. 7?a/a Hari Narain 
Singh, 2 C. L. J. 540. Sec also Shama Clioraa v. Abhimm, 82 0. 511: 
8 C. L. J. 800: 10 C. W. N. 738 reversed by 80 C. 1003 P. C. and Ram 
Churn v. protap Chandra, 2 C. L. J. 448. 

^^^sre a suit is brought by plaintiffs, not in assertion of their indivi- 
dual rights but on behalf of the general public who are interested in the 
institution for the settlement of a proper scheme of management of the 
charities and for other reliefs, there is no bar of Undtation; Gopu Notarajo 
Chetty V. Rajammal, 43 M. L, J. 448: (1922) M. 'W. N. 404. 

Mode of Yalaatlon in Suits under this Seotlon.— See notes under 
sec. 15. 

Court-fees. — The proper Court-fee in a case under s. 92 is Bs. 16, 
if there is a prayer for the appointment of the plaintiffs as trustees and 
as it falls under Art. 17, cl. (0) of the Court Fees Act, and this is so even 
also a prayer for accounts; Ramrup Dae v. Mohunt Sitaram, 12 C. L. J. 
211 : 14 C. W N. 932. A Court-fee of Ba. 15 is sufficient for a suit for 
removal of a manager from office. — Mxihammad Sirajul Haq v. Imamuddin, 
19 A. 104, and Veeratami Pillai v Chochappa Mudaliar, 11 M, 149, note; 
Copi Das V. Lai Das, 97 P. K. 1918’ 173 P. W. B. 1918. 

93 . The powers conferred by Sections 91 and 92 on the 
ExercUeof owert Advocatc-Gcneral may, outside the Presi- 
of Advocate- criTer”! dency-towns, be, with the previous sanction of 
town'** the Local Government, exercised also by the 

Collector or by such officer as the Local Gov- 
ernment may appoint in this behalf. [ Last para. S. 639,] 

COMMENTARY. 

This section corresponds with the last para, of s, 539 of Act XIV of 
1882. The powers conferred by this section on the Advocate- General are 

exercised- — 

(a) in Lower Burma, by the Government Advocate (see Burma 

Gazette, 1898, Pt. I, p. 99); 

(b) m Moulmein in respect of the trust for the maintenance of 

certain Pagodas, by the Deputy Commissioner (see Burma 

Oatette, 1889. Pt. I, p. 221); 

(c) in Mandalay, bv the Deputy Commissioner (see Burma Gazette, 

1890. Pt I.'p. 465); 

(d) in the Central Provinces, by the Secretary to the Chief Commis- 

sioner {see Central Provinces List of Local Rules and Orders, 

Ed. 1890, p. 157); 



604 


CODE oi=‘ CiviL PROCEDURE 


[Sec. 96. 


Wliere during suit, an agreement had' been arrived at, the terms were 
signed by the parties and all that the Court had to do was to pass a decree 
according to the terms to which the parties agreed, held that the decree was 
a consent decree and no appeal lay; Gulab Chand v. Ramsukk, 91 I. C. 
294: A. I; R. 1926 Bom. 89. 

Where a suit is time-barred but the defence of limitation is waived and 
a decree is passed, such a decree is a consent one, and no appeal lies there- 
from; Sri Kamchandra v. Chaitana Sahu, 39 M. L. J. 68: 24 0. W. N. 
1055 P. C. 

A judgment obtained by consent of Counsel acting in Court in a matter 
within his authority cannot form the subject of appeal; Badha Kishen v. 
Huhhmi Ghand, 31 C. L. J. 283. 

An order directing the appointment of a Commissioner with the con- 
sent of parties does not come under cl. (3) of s 96; Lodd Govinda Dosi v. 
Raja of Karoetinagar, 29 M. L. J. 219. 

A decree to which the pleaders of both parties had consented is a 
consent decree, though subsequently at the time of passing the decree, one 
of the parties resiled from it. From such a decree there is no appeal; 
Grovindasantt v. Kaliaperumal, (1922) M. W. N. 83; 16 L. W. 155. 

Although there is no appeal from a consent decree, yet under Or. 
XLIII, r, 1 (m) there is appeal from an order recording or refusing to 
record a compromise. See the case noted under Or. XXJII, r. 1 v^r 
See Paban Sardar v. Bhvpendra, 43 C. 85. 

Although no appeal lies against a consent decree, it is competent to 
the party who has not joined in the compromise to appeal against the 
decree, if he has been prejudiced thereby; Lokenatk v. Jagu Singh, 22 O. 
L. J. 333 : 20 C. W. N. 178. 

As to the mode of setting aside a consent decree, see the cases noted 
under Or. XXHI, r. 3, 

An agreement by parties to a suit to abid^ by a sum to be named by 
the pleaders of the parties is not an adjustment of the suit and a decree 
passed on such agreement is not a consent decree and is therefore appea • 
able; Seiimal v, Pursomal, 6 S. L. R. 166 : 19 I. C. 450. 

Where in a suit under s. 92, Civil Procedure Code, the plaintiffs 
through their counsel merely approved of the appointment of certain gen- 
tlemen as a committee of the management, held that this did not niaae 
the decree a consent decree, when in other matters decided by the Judg®' 
there was no consent by either party to his conclusions; Muhammad Ishaq 
V. Mtthavimad Hussain Khan, A. I R. 1926 Lah. 382: 100 I. C. 838 

When a consent order is sought to be set aside, serious and substantial 
injustice must be shown to result from letting the consent order, which 
was made under mistake of fact, stand; Jamnabai v. Fasalbhoy Heptoola, 
18 L. W. 437: 8 U. L. T. 376 P. C. 

S. 96 (3) applies to suits and not to proceedings in execution; Lachtnan 
Lai V. Padaraih Singh, 4 Pat. L. T. 785. 

Appeal on a Question of Costs. — See the cases noted under section 
35, ante. 



PART VI 

SUPPLEMENTAL PROCEEDINGS. 

94. In order to prevent the ends of justice from being 
SuppUmcnui pro- defeated tlie Court may, if it is so prescribed, — 

(fl) issue a warrant to arrest the defendant and bring him 
before the Court to slfow cause why he sliould not 
give security for his appearance, and if he fails to 
comply with any order for security commit him to 
the civil prison; 

ib) direct the defendant to furnish security, to produce any 
property belonging to him and to place the same at 
the disposal of the Court or order the attachment 
of any property; 

(c) grant a temporary injunction and in case of disobedi- 
ence commit the person guilty thereof to the civil 
prison and order that his property be attached and 
sold; 

id) appoint a receiver of any property and enforce the 
performance of his duties by attaching and selling 
, his property; 

(e) make such other interlocutory orders as may appear to 
the Court to be just and convenient. [New.] 

COMMENTARY. 

This section is new. The general powers of Courts in regard to arrest 
and attachment before judgment, issue of temporary injunctions, oppoint- 
uient of receivers and other interlocutory orders, have been summarized in 
this section and the details of procedure have been relegated to the rules 
in Schedule I 

Cl. (a). — ^The general powers of Courts to issue warrant for arrest of 
the defendant before judgment are summarized in clause (a). The details 
pt procedure contained m ss. 477 to 482 of Act XIV of 1882 will be found 
in Schedule I, Or. XXXVIII, rules 1 to 4 See notes under those rules. 

' Cl. (b). — The general powera of Courts to order attachment before 
judgment, are summarized in cl. (6). The details of procedure contained 
in 88. 483 to 489 of Act Xr\^ of 1M2, will be found in Schedule I, 
XXXVm, rules 6 to 12, See notes under those rules. 
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(o) Appeals under N. P. Rent Act. — ^In a suit for arrears of ren 
in which the right to receive rent is disputed but there is no determinatio; 
of proprietary right, the Collector's decision is not apppealable to th 
District Judge . — Ckota v. Jitan, 3 A. 63; Krishna Ram v- Hingu hal, 4 A 
287. But see Bishesivar v. Sugundhi, 1 A. 366. 

An appeal lies to the District Judge under s. 180 of the North-Wester] 
Provinces Rent Act, 1881, as well from the appellate as from ori^al dec) 
sions of the Collector . — Raja Singh v. Sulka, 6 A. 398. An appeal also liei 
to the High Court from a decree of the District Judge passed in appea 
from an appellate decree of a CoIIeGtor .- — Jai Ram v. Dulari, 5 A- 309. 

(d) Appeals under the Land Acquisition Act. — ^An appeal lies to thf 
High Court from the decision of an Additional Judge appointed to heai 
cases under the Land Acquisition Act, 1870 , — Poreshnath v. Secretary oj 
State, 16 C. 81. 

The order of the District Judge, on a reference by the Collector undei 
8. 15 of Act X of 1870, apportioning compensation amongst rival claimantE 
is appealable . — Kashim v. Aminibi, 16 B. 525. 

An appeal lies to the High Court from a decision of the Chief Judge oJ 
the Small Cause Court of Bombay, granting compensation to the owner ol 
land taken by the municipalitv .' — Municipal Commissioner for City of Bom- 
bay V. Abdul, 18 B. 184. ’ / p ^ 

An appeal will lie to the High Court from an order of the District 
Judge made upon a reference by the Collector under Secs. 18 and 19 of the 
Land Acquisition Act, 1894, as to the disposal of compensation awarded 
for land.— SAeo Rattan v. Mohri, 21 A. 854 (23 C, 526 followed). 

An appeal lies against an award in so far as it directs investioent, 
^der B. 64 of the Land Acquisition Act I of 1894.— Sftiva Rao v. Nfl?flpP». 
29 AT. 1 17. 


(e) Appeals under Guardian and Wards Act (YIII of 4890 ).— No 
appeal lies under the Guardian and Wards Act (Vm of 1890) from an 
order of a District Judge refusing to remove a guardian .* — Mohima Ghun- 
acr V. Tannf SanTear, 19 C. 487. See also 7n re Bai HarkJia, 20 B. 007» 
Pakhwanti v. Indra Narain, 23 C. 201; Imtiasunnissa v. Anwanillah, 20 A. 
483; and Pran Bandhu v. Brahmamayi Basya, 1 C- W. N. 693. 

An order of the District Judge refusing remuneration to a guardian of 
rao 2?B 95^^ certain minors, is not appealable -^Gangadhar v. Shivlmg- 


(n Appeals ^der Religious Endowments Act (XX of 1863 ).— No 
appeal bw to the High Court from the order of a District Judge under e, 5 
of Act XX of 18^. appointing a trustee of a religious endowment.— 

19 M. 285 (11 Af. 26 followed; 4 Af. 295 dmentei 


The High Court has no jurisdiction to hear an appeal from the order 
of a District Judge under section 10 of Act XX of 1863, appointing a mem- 
ber fill a vacancy m a committee — Minakshi v. Suhramanya, 11 AI. 26, 


granting leave to bring a suit for the purpose of having 
accounts of a certain religious endowment is not a decree and no ap 
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95 » (1) ^Yllorc, in any suit in wliicli an arrest or attach- 
ment lias been efTected or a temporarj' injunc- 
tion pranted under the last preceding section, — 

in) it appears to tlie Court that such 
arrest, attneimient or injunction was 
applied for on insuffieicnt grounds, or 

(6) the suit of the plaintiff fails and it appears to the Court 
tliat there was no reasonable or probable ground 
for instituting the same, 

the defendant niay apply to the Court, and the Court may, upon 
such application, award against the plaintiff by its order such 
amount, not exceeding one thousand rupees, as it deems a reason- 
compensation to the defendant for the expense or ininry 

caused to him: 

Provided that a Court shall not award, under this section, an 
amount exceeding the limits of its pecuniary jurisdiction. 

(2) An order determining any such application shall bar any 
suit for compensation in respect of such arrest, attachment or 
injunction. [Ss. 491 and 497.] 

COMMENTARY. 

Sections 401 and 497 of Act XFV of 1882 have been amalgamated 
ogether. Except the alteration of words and language, no material changes 
ave beyn made. The words " by its order ” have been substituted for the 
ords in its order " which occurred in the old section 

Meaning and Scope of the Section.— This section provides that where 
u a^est or attachment bef ore judgment has been actually made under the 
^visions of Or. XXXVIII, or where temporary injunction under the pro- 
. of Or XXXIX, haa been actually granted; and where the Court 
satisfied that sueh arrest, attachment or injunction was obtained 
n insufficient grounds; that is, the grounds mentioned in 

or XXXIX did not really exist and the order of the Court 
.®? )^y misrepresentation or false allegations; or where the 

th*'f ' " dismissed not on technical grounds but on the merits, 

at »s, on the grounds that there was no reasonable or probable cause 
the suit, then the Court on the application of the defend- 
dfl being satisfied as to the existence of the grounds mentioned in 

clauses (a) or (6) award to the defendant compensation to the 
''«ent of Rs. 1,000. 

of Compensation for Improper Arrest, Attachment or Grant 

injnnctlon. — Any person when he unlawfully interferes with the 
t of property rights of another, commits ah act in the nature of 

fo to property and is liable in an action for trespass; it is not necessaiy 
1 1 *' ® prove any malice or want of reasonable or 

uable cause A party deprived by an injunction unlawfully taken 

C P. C -38 . 


Compeniatlon for 
obtalnint arrett, at> 
laeSmenl or injunc* 
tion on inttifficlent 
ground*. • 
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ciitor bring in his evidence to prove his right to obtain probate. HeU 
that no appeal lies from suoh an order — Bro;o Nath v. Datmonyi 2 C. L 
R. 589. 

(!) Appeals under the Transfer of Property Act (lY of 1882).—^ 
order under s. 87 of the Transfer of Property Act (IV of 1882), extending 
the time for payment of the mortgage-money by a mortgagor is a decree 
within the meaning of ss. 2 and 244, C. P. Code, 1882 i(sB. 2 and 47) 
and an oppeal will lie from it. — Hohima v. Nepal Nai, 14 A. 620. 

An order mentioned in s. 87 of the Transfer of Property Act IV of 18^ 
is an order in execution of the substantive foreclosure decree, and is appeal* 
able ns decree. — Kedar Nath v. Lalji Bahai, 12 A. 61. 

An appeal from an order absolute made under s. 89 of the T. P. Act, 
lies under the provisions of s. 540, 0. P. Code, 1882 (s. 96) as an 
from original decree. — Pramatha Chandra v. Kheira Mohan, 29 C. 651 
(22 C. 925 and 931 relied upon; the decision of the majority of the PuH 
Bench in MalUharjuTalv Befit v. Linpamuri, 25 Af. 244 dissented from, 
and that of the minority followed). Followed ,in Bechu Bingh v. Bocha- 
ram, 10 C. L J.91. 

(J) Appeal under Trusts Act (II of 1882). — No appeal will lie from 
an order dismissing an application for the removal of a trustee, such 
order not being a “ decree " within the meaning of s. 2, C. P* Code, ana 
not being otherwise appealable. — Wilson v. Macafee, 19 A. 131. 

(k) Appeals under the Indian Companies Act (YI of 1882) 
of appeal conferred by s. 169 of Act VI of 1882, extends to all orders or 
decisions made or given in the matter of the winding up of a company 
whether the winding up be compulsorj', voluntary or under suj^rwsion. 
An order refusing to make a supervision order under s, 191, C. P. 

3882 (Or. XVIH, r. 15) is appealable under s. 169, C- P. Cod®, 1^ 
(Or. XVI, r 11).— Jfesaualoo v. Murugappa, 80 M. 22: 16 AI- L. J* 53^ 

Held that no appeal lay from an order made under s. 162 of Act^^ 
of 1882, by a Court under the supervision of which proceedinss in hou* 
tion under that section have been taken. — Wall v. Howard, 18 A. -15- 

An appeal lies from an order passed under e. 58 of the India Com- 
panies Act (VI of 1882), although no issue has been directed 
miestion of title — .4niri#n hal v Srtsh Chunder, 20 C. 944: 4 C. w. 
101 . 

(!) Anneals under Rorffstratlon Act (ITT of 1877!.— An appeal I'^s 
a decree in a suit under section 77 of the Registration Act, 3877 to 
registration of a document — Bishteamhar Pandit v.’ Prahhahar, 8 
209 

fm) Appeal under Clause 16 of the Letters Patent. — An order 
to enlarge the time for preferring an appeal which had become tim 
barred is not n iiidcment within tlie meaining of cl. 15 of the ^ 
Patent, and is therefore not appealable. — Oobind hal v. Shib Das, 89, 
182,3: 8 C. L. .T. 54.5: 30 C. AV. N. 986. ' 

An order granting leave to sue under cl. 12 of the Letter Patent 
judgment and is appealable under cl, 15 of the Letters 
halilestear Sinph V. Bameswar Sinph, 88 C. 039: 11 O.W. N. 619: S • 
L. J. 405, 
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The order for payment of compensation for unreasonable arrest before 
judgment on insufficient grounds is independent of the decree in the suit 
and the proper procedure is for the Court to mate a separate order: 
the amount of compensation can however be set off against the decree 
amount; Kannappa v. Samba$wa, 21 I. 0. 766. 

It is doubtful if an award of compensation can be made in a case 
where the order of injunction was passed after hearing both the parties and 
it was found that there were sufficient grounds for making it. The proper 
atage for making such an application would bo only when the suit is heard 
and until then it would bo premature; Chintamani Venhatapayya v. 
Venkatapayya, 17 L. W. 150: 71 I. C. 450. 

Counter-Claim of the Defendant. — Tinder the Civil Procedure Code, a 
cross-claim made by a defendant against a plaintiff cannot, in ordinary 
eases, be set up as a defence, except when it arises out of the very transac- 
tion sued Upon and is in the nature of a set-off; but the special cross-claim 
provided by this section, viz., a claim for compensation for arrest on insuffi- 
cient grounds, may under that section be taken into account in any suit, 
and the amount awarded as compensation be awarded in the decree, and 
thus pro tanio be a defence to the plaintiff's claim in the suit — Roulei 
V Fetterie, 18 B. 717. 

The defendant in a certain case was arrested before judgment and pro- 
duced in Court. He then filed a counter-petition claiming compensation 
for improper arrest — This was awarded to him. Held that the award of 
compensation was perfectly legal and was not vitiated by the absence of 
Bn application as contemplated by s, 95 of the C. P. Code; Subraya Vevay 
r. Venkatarama, 8 L. W. 80 : (1916) M. W. N. 76. 

^ Pending a civil suit against him, the defendant was arrested before 
judgment but was afterwards released. He then made a claim of Ka. 25,000 
gainst the plaintiff as damages for his wrongful arrest and applied to 
include in the suit his counter-claim of Bs. 25,000. Held that the ques- 
tion which the defendant desired to be tried was not one which ought to 
bo tried by counter-claim. — Magoomal Jeihanand v. Hamid Bin AU, 10 
Bom. L B. 1002. 

“ For the expense or Injury caused to him.*' — The words “ the 
oxpeQse or injury caused to the defendant " in s. 95 are not confined to 
cases where special damage is shown or where the defendant has suffered 
some special injury that can be measured in money. General damages 
can be awarded under the section for injury to reputation or the humiliation 
caused of necessity by the arrest; Subraya Devay v. Venkatarama Aiyar, 
(1016) 11. W, N. 76. 

This Section Does Hot Bar a Regular Suit for Compensation.— 
remedy given under this section to an injured defendant of instituting 
proceedings by an application instead of by a suit is optional. That he 
*3 also competent to institute a regular suit against the plaintiff for 
wrongful arrest, attachment or injunction is clear from the prorisions of 
Bub-section (2). In a suit for compensation, however, the plaintiff must 
prove actual malice in adffition to the facts required to be proved by this 
flection; Nanjappa v. Oanapaiht, 85 M. 598. But whether he elects to 
proceed by suit or by an application under thia section, the defendant is 
not entitled to any compensation unlf“"' the attachment has been vl 
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their failure to do so, fmm raising objections to such decrees in appeals 
from final decrees. On this point they accept the unanimous opinion ol 
the Calcutta High Court. They think it unreasonable that parties should 
allow proceedings to be carried on to their final stage and large costs to 
be incurred if they intend to rely upon objections which could be taken 
at an earlier stage This section renders it ' obligatory upon a party who 
considers himself aggrieved by a preliminary decree, to appeal from that 
decree, at the risk of being precluded from disputing its correctness on 
an appeal from the final decree. We feel strongly that this is a most 
useful provision as tending to that which is so desirable, namely, finality 
in litigation. ’’‘—Nofea on ClauseB. 


Omission to Appeal from Preliminary Decree. — This section require* 
that an appeal should be preferred from a preliminary decree, and that if 
it is not preferred, the party aggrieved shall not be allowed to challenge 
the finding on the pieliminary question in appeal on the- merits of .the 
suit The intention of the Legislature was clearly to prevent preliminary 
questions being raised in the form of an .appeal after the cose had heeu 
decided on the merits; Govind Ramchandra v, Vithal Qopdl, S® Bom. 
L. R 560. See also Ahmed Musaji v. Haahini Rbrahivi, ,19 C. W. N. 
449, P C. ; 42 0. 914, P. C 


^ suit for accounts the defendant did not raise the plea of limita- 
tion in his written statement nor was any issue directed upon the point. 
A preliminary decree was passed and no appeal was preferred against it 
Where Imwever, the final decreg for accounts was passed, the defendants 
u that the suit .was barred ^ by limitation 

tleid that under s 97 the defendant was precluded from raising the pha 
Of limitation, inasmuch as he had not appealed against the preliminary 
Chandra v Nirode Kumar, 50 I. C. 747. 

Where No Preliminary Decree is Drawn up.— Under the .Code the 
right to appeal arises when there is a decree, i. e., when there is formal 
expression of adjudication. There is no right of appe ah against a prelimi- 
uary judgment The obligation to appeal against a preliminary decree, 
y which a party is aggrieved, contemplated by section 97, arises 
the right to appeal accrues and .not rbefore. ' Unless the prelimmory 
decree is drawn up, no appeal could lie under the provisions of this serfion- 
Under the Code, it is the duty of the court to draw up., a decree.. There 
s no express provision of law which requires the party concerned to 
move the court to draw up the decree. It cannot be said, that a P«rfy 
waives his right to appeal, when he or his pleader omits .to ask 
court to drnw up a preliminary decree. Mere omission nn his part to ask 

of the court to do of ita 

motion cannot affect the right of the party to appeal which can nnse 
Ti So? op by the court; KaJiiram v. Gangeraw. 

RnlnCJl ' was also taken in mam 

S? 2- 16 Bom. L. B. 206; in SaJeharam v. 

’oi? Sidhanath^v. Oone$h.^> 

L R 'oS* n' followed); ^fahu v. Kishan, 8 N- 

B So- Chandra v. Vithal Oopal, 8® 

nr ^ ^ fhe dutv of the patty 

or hifi pleader to move the court to draw up a preliniinnrv decree. In 
ITammi Drht v. Promoffto Nath, 20 C. L. .T^ 470 • 19 C W. N. 755. it 
omisSfn? Sn 11 a decision is in reality a preliminary' decree, a mere 

omission on the part of the court to embody its effect in a formal e^* 


PART VII 

APPEALS. 

APPEALS FROM ORIGINAL DECREES. 

96. (1) Save where otherwise expressly provided in the 
body of thfs Code or by any other law for the 
nai decw!™” bciog in force, an appeal shall lie from 

every decree passed by any Court exercising 
original jurisdiction to the Court authorized to hear appeals from 
the decisions of such Court. 

(2) An appeal may lie from an original decree passed ex 
parte. 

. (3) No appeal shall lie from a decree passed by the Court 
with the consent of parties. [S. 640.] 

COMMENTARY. . , 

Changes Introduced in the Section. — This section is almost similar to 
BSction 540 of Act XIV of 1882 Clause (3) which is new has been added 
to this section. " As regards appeals from original decrees we have de- 
parted but slightly from the existing Code. We have thought it advisable 
to give legislative sanction to the view that no appeal shall lie from a 
consent decree ." — See the Report of the Special Committee. 

In the Bill another clause was introduced to the efiect that ^ no appeal 
Bhall lie on a matter of costs only ” but it has been omitted m we Act 
on the ground that case law on the subject is sufficiently clear. See the 
cases noted under the heading “Appeal on question of costs in s. 35. 
ante. 

“An appeal shall He from every decree.’’— This section expressly 
lays down that an appeal shall lie from every decree passed by any Court 
exercising original jurisdiction to the Court authorized to hear appeals from 
the decisions of such Courts, except in those cases where the nght of 
appeal has been cut down by any express provisions in the body of this 
Code or by any other law for the time being in force Thus the general 
rule laid down in this section is that all decrees are appealable, unless we 
right of appeal is expressly taken away either by the provisions of this 
Code or by any other law. 

It should however be borne in mind that this right of appeal is given 
from all adjudications which are decrees as defined in section and when 
there is no decree there is no right of appeal. An appeal hes from the 
decree and not from the judgment; and although the word decision 
is used in the concluding portion of Sub-section (1), that does not make 
®ny difference. 
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It is not open to the appellants in an appeal against the final decre# 
to attack the preliminary decree which might have been directly cbsUeoj* 
ed by an appeal. But the appellate Court can consider whether the 
preliminary decree was capable of enforcement and whether it afforded 
a basis for the final decree as made; Tarnprosanna v. Knliha Mohan, 38 C 
L. J. 111. 

As to what is and what is not a preliminary decree and what ere 
the essential requisites of a prelirninary decree, see notes under, section 2. 

98. (1) Where an appeal is heard by a Bench of two or 

Decision where ap- Judges, the appeal shall be decided in 

peal heard by two or accordance with the opinion of such Judges or 
more Judge*. majority (if any) of such Judges. 

(2) Where there - is no such majority which concurs m a 
judgment varying or reversing the decree appealed from, such 
decree shall be confirmed : 

Provided that where the Bench hearing the appeal is com- 
posed of two Judges belonging to a Court consisting of more than 
two Judges, and the Judges composing the Bench differ in opinjojj 
on a point of law, they may state the point of law upon which 
they differ, and the appeal 'shall then he heard upon that pmnt 
only by one or more of the other Judges, and such point 
decided according to the opinion of the majority (if any) 
Judges who have heard the appeal, including , those who first 
heard it. - [S.‘ 675.J 

COMMENTARY. 

“ The wording of the proviso has been altered; it now deals with the 
decision on the point of law referred.” — Report of the Select Committee, 

Alterations made In the Section and their Effect. — ^This section 
ponds with s. 575 of Act XIV of 1882. The words ” they may stale 
point of laic upon which they differ, and the appeal shall then he 
upon that point only,” have been substituted with some variations, 
other material alterations have been made. 

The effect of these alterations is clearly pointed out in the folloiwOo 
observations: ” Under the old Code the appeal was referred to ^ 
' more of the other Judges. Under the present Code, it is a point of law 
is to bo heard by one or more of the other Judges.- The result js 
whereas under the old Code I could have disposed of this appeal on 
reference, under the ^present -Code I cannot.. The intention ‘ ‘.jdi 
that the Judges hearing the appeal should come to a complete 
the reservation on the point of law on which they differ, and they 
their judgments make it clear that if the point of law is decided in one 
I it will have a certain final result and if it is decided in another 

have another and a different final result.” — Per Jenkins, C. hy 

Qnuhar Ali v. Bamiruddm, 18 C. W. N. 88. A similar view was taKcn j 
'Wi^tkerjee, J., in Jlfd. Mehdi Hassan v. SheoshanUar, 89 0. ooB ion*/’ 
J. 652'(668). 
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See the cases noted below under the heading — Appeals ukder any 

OTHER LAW.' 

Agreement Kot to Appeal. — A judgment.debtor, having induced the 
decree-holder to believe, and having expressly undertaken that ho would 
not prefer an appeal and having by this representation and undertaking 
procured his own release from arrest, is estopped from appealing contrary 
to the deliberate representation and undertaking; Profap Cftundcr v. Ara~ 
thorn, 8 C. 455: 10 C. L. It. 453. See Bahirdas v, Nobin ChundcT, 29 
C. 306 : 6 C. N, 121; Ananth Das v. /l»/j6umcr <t Co., 1 A. 267; 
Oajendra v. JOurpa Kunicar, 47 A. 637 : 83 I. C. 768 : A. I. R, 1925 All. 
503 F. B. 

Appeal Lies from Every Decree and Not from Any Finding or 
Jndgment.— A decision that a matter is not res judicafa is not a preli- 
minary decree from which an appeal can lie; Bhatma v. Bhamagavda, 89 

U. 421: 28 I. C. 461 (16 Bom. L. R. 945, applied). 

Ad appeal lies from the decree and not from the judgment of a Court 
of original jurisdiction. In a suit to recover possession of land by setting 
aside a zunpeehgee leave, a decree was made dismissing the suit, but m 
the judgment there was a finding against the defendant as to some items 
of the consideration for the lease. Held that he could not appeal against 
the finding . — PankooeT v. Bhugwant Kooct, 6 N. W. P. 19; Agra F. B. 
(1874) 298; Naieah J?ai v. Bajrang Bal, 6 N. W. P. 412; Shama Soonduree 

V. Degamburee, 13 W. R. 1; Chowdhry Mohomed Motnm v. Lutafut 
Hostem, 13 R, 239; Nut Bakhsh v. Ahmad Bakhsh, 120 P. L. R. 
(1911); 101 P. W. R. 1911. Contm — Sheogolam v. Nursingh, 4 N. W. P. 
120; and Stephenson v. Unnoda, 6 W. R. Alis. 18, where it has been held 
that there is nothing in strict law to prevent a party from appealing against 
a decision in his favour. 

Parties have no right to appeal against findings embodied in the judg- 
ment but not in the decree. — Ponnoiftmnisaa v. Lutfunnisaa, 7 A. 6u6. 
(4 A. 497, followed). Niamutkhan v. Phadu Buldia, 6 C 319; 7 C. L. B. 
227; Koylash Ckunder v. Ram Ball, 6 C. 206; Anusuyabat v. Sakharant, 
7 B. 464. But see Bachman v. Mohan, 2 A. 497; and Nanda Ball v. 
BonomaU, 11 C. 544. 

When an original decree is amended under a. 206, C. P. Code, 1882 
(a. 152) it. as amended, is the decree in the suit, and an appeal therefore 
hes from it under s. 540, C. P. Code. 1882 (s. 96), when the validity of the 
amendment can be questioned . — Raghunath v. Raj Kumar, 7 A. 276; and 
SuTffl V. Gaiiga, 7 A. 411. 

Where a Judge, after the defendant’s written statement was put in, 
framed certain preliminary issues and decided them, directing part of the 
plaintiff’s claim to be dismissed, and part to be tried on the merits held 
that no appeal lies from such an order on the part of the plaintiff, because 
the Civil Procedure Code only allows on appeal, where there has been a 
decision relating to tho disposal of the entire suit, or on the part of the 
defendant, inasmuch as there had been no final order to take an account, 
v Mahomed Rahimtxdla, 3 M IS. 

An order mereh detei mining a point of law ansing incidentally or 
otherwise m the course of a proceeding for determining the rights of 
parties seekmc rebef, is not appealable as decree.— Bchonfal v. hedamath, 
18 C. 469. 
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Where the Court is divided in. opinion es regards the question of costs, 
an appeal Jies on that question under cJ. 15 of the ietters Patent; 
Mohendra v. Aahutosh, 20 C. 762. 

Section 27 of the Letters Patent of the High Court of the North- 
Western Provinces has been superseded on those cases only to which s. 575, 
C. P. Code, 1882 (s. 98), properly and without straining the language 
applies. There are many cases, to which s, 575, C. P, Code, 1882 (s. 98). 
even with the aid of s. 647 (s. 141), does not applj ; and to these s. 27 of 
the Letters Patent is still applicable. One of the cases to which s. 575, 
C. P. Code, 1882, (s. 98), -does not apply is where a preliminary objection 
being taken to the hearing of a fii-st appeal is time -barred, the Judges of the 
Division Bench differ in opinion as to whether the appellant has shoAii 
sufficient cause, within the meaning of s. 5 of the Limitation Act (XV of 
1877), for not presenting the appeal within the prescribed period.-^ff«*“'."* 
Begum v. Collector of Muzaffarnagar, 11 A. 176, Distinguished ia 
Narayanasami v. Aeuru Reddi, 25 IM. 548. 

Where two Judges of a Division Bench have concuiTed in a. final 
decree, the fact that there is a differeneo of opinion as to one point, amoogat 
others, raised in i-eview on the judgment on which such final decree is 
based, is no ground for an appeal under clause 15 of the Letters J’atfnt.— 
Hurbuns Sahay v. Thalcoor Pershad, 10 C 98: 13 C. L. R, 285. 

Opinion of the Senior Judge Prevails. — This section does not apply 
in the case of appeals under cl, 16 of the Letters Patent from j’udgnients of 
the High Court in the exercise of its Original Jurisdiction. Under cl. 36 
of the Letters Patent, wliere the Judges are equally divided in opinion, the 
judgment of the senior Judge will prevail . — Roop Lai v. Lahshmi Pa**. 
29 M. 1; Juatin Hall v. Arthur Frauds, 24 C, W, N. 352: 58 I. C. 421. 
But if the appeal is from a subordinate Court, the procedure is go\ernc(l by 
the present section; Bhuta v. LaUadu, 43 B. 433: 60 I. C. 715: Tin Tin v. 
Maung Ba, 1 Rang. 684 : 77 I, C. 385 ; A. I. R. 1924 Rang. 148; PrafulKi 
V. Bhabam. 97 I. C. 897: A. I. R. 1926 Cal. 1211: 30 C. W. N. lOlL 
Punjab Akhbarat and Press Go. v. Ogilvie, 7 Lab. 179: 8 Lab. L J- 
18 : 93 I. C. 344 : A. I. R 1926 Lali. 65 

There is no specific provision in s. 98 of the C. P. Code within th® 
meaning of s 4 of the said Code to affect the special procedure laid dovTJ 
in 8. 36 of the Letters Patent of the Bombay High Court under which, » 
the judges of the High Court sitting in a Division Bench and hearing an 
appeal under the Letters Patent are equally divided, the opinion of th® 
senior Judge prevails; Bhaidas Shivdas v Bat Gulab, 45 B. 719, P. 

25 C. W. N. 605: 33 C. L J, 488; Surajvial v. Horniinan, 20 Bom. L- 
185 : 47 I. C. 449. 

Where an appeal under s 10 of the Letters Patent is heard hj ^ 
Bench consisting of tvo Judges, and such Judges arc divided in »>|nn>on 
as to the decision to bo given on such appeal, the appeal will be decided ac- 
cording to the opinion of the senior Judge; that is, s. 576, C. P. Code, 1882, 
(s. 98), does not, in respect of appeals under s. 10 of the Loiters Patent, 
override s, 27 of the Letters Patent . — Lachman v. Ram Logan, 20 A. 
10. Referred to in Pondy Watlad Dugdn v. Jatnnadas. A. I- R- 
Bom. 218, 

Rl^ht of Appeal from the Judgment of the Senior Jud^e. — An ni>i«‘y* 
hea to the High Court under claueo 15 of the Letters Patent from the dis- 
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be contrary to all principles ot justico and equity to hold that he is precluded 
from agitating the matter in appeal, merely because the suit was decided in 
his favour on some other ground. — rcnfeatasteondu v. lAngayya, 47 M. 
633: 83 I. C. 060: A. 1. K. 1024 Mad. 689; Venkata Charlu v. Radha^ 
toyommo, 7 M. L. J. 612: A. I. R. 1924 Mad. 858. 

An appeal by defendants against whom specifically no decree was made, 
but whose defence to the suit was necessarily disposed of by the decree, 
will lie . — Jamna Dae v, Udcy Ram, 21 A. 117. 

A party cannot appeal agambt a decree in his favour solely with a 
view to attack the propriety of the grounds va support of that decree; 
Byomketh Seth v. Bhut Nath Pal, 34 C. L. J. 489, 

Where the claim of the plaintiffs in a suit is not either decreed or dis> 

■ missed, yet if the right and title asserted by them to the properties in 
dispute, is implicitly recognized by the decree, the defendants are entitled 
to appeal from it . — Behari Bhagat v. Bcgam Bibi, 3 A. 75. 

In a suit for redemption on the allegation that the mortgage debt had 
been satisfied from the usufruct, the Court of first instance held that the 
plaintiffs were entitled to redeem, but dismissed the suit on the ground that 
the mortgago*debt bad been satisfied. Held that the defendants were entit- 
led to appeal . — ’Ramgholam v. Shea Tahal, 1 A. 266. 

A transferror of the rights and interests of the plaintiff in a suit, who 
was substituted for the original plaintiff in the very inception of the case, 
without any objection on the part of the defendant is entitled to appeal. — 
Munecruddeen v. Porbutty Cfiurn, 15 R. 121. But the purchaser of 
the rights and interests of a plaintiff or of a defendant, after the disposal of 
a suit, has no right of appeal against the order decreeing or dismissing the 
suit . — Dhunni v. Sunnoo, 15 W. R. 106; Juddoopattce v. Chunder Kant, 
8 W. R. 309; Oajadhar v. Ganesh, 7 B. L. R. 149; 15 W. R. 485; Troy- 
tockho Nath v. Brindabun, 18 W. R. 438. 

A party improperly brought on the record as representative of a deceas- 
ed judgment -debtor, can appeal on the question of costs alone. — -Bishen 
Dayal v. Bank of Upper India, 18 A. 290. 

An appeal may be prefen ed by persons wlio did not sign the compro- 
mise petition and were not parties to the compromise decree; Gobind 
Chandra v. B hag o 6 at, 27 I. C. 242; «ee also iVityamoni v. Gokul Chandra, 
18 C. L. J. 16. 

See alio case* noted trader Or XLI, r. 4. 

Right of Appeal between Co-defendants and Pro-Forma Defendants.— 
Where a Sub-Judge dealt with a case at tliu heunng as raising not only a 
question between the plaintiff and defendants, but also between the defend- 
ants, — Held that one of the defendants could appeal against the decree 
between himself and the other defendant . — Sotru Padvianabh v. Narayan- 
rao Bin, 18 B. 520 (7 W F. 360 and 5 A 206 di$Ungui8hed). 

A pro-forma defendant against mIiomi no judgment lias been given has . 
no right to appeal, even if another party has been found to be the owmer of 
land which he claims; for such finding carries with it no legal consequence 
as againat him. — Bom Da$t v. Hureenur, 23 W. R, 86. 
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stantially varied nor any case shall be remanded by the Appellate Court on 
account of any misjoinder of parties or causes of action or on account of 
any error, defect or irregularity in any proceedings in a suit unless such 
error, defect, irregularity, etc., affects the merits of the case or the jurisdic- 
tion of the court. The object of the section is to prevent injustice being 
done on the ground of mere technicalities. But where it appears that the 
error, defect, or irregularity is bo grave as prejudicially affects the trial of 
the case on the merits or the jurisdiction of the court, then such error, 
defect, or irregularity would be a material one and a good ground for revers- 
ing or varying the decree. Under the former Code, decrees were reversed 
simply on the ground of misjoinder of parties and causes of action and it 
is to prevent the reversal on those grounds that the words “ misjoinder of 
Parties or causes of aciioti ” have been added In other words, the effect 
of the addition of the above words is that where the coiirt of first instance 
decided the question of misjoinder of parties or cause of action in favour of 
the plaintiff, there is an end of the matter and the defendant is precluded 
from raising the question in appeal (see 18 C. L, J. 260). But where the 
objection of misjoinder of causes of action (as pointed out by Cos. J., w 
•21 I. C. 438), goes to the jurisdiction of the court then this section does 
not cure the defect. Similar provisions are also to be foimd in section 167 
of the Evidence Act, in section 34 of the Stamp Act and in section 11 
the Suita Valuation Act VII of 1887, which to a certain extent modifies 
this section as will be presently shown. The section mentions two excep- 
tions : (1) want of pecuniary or territorial jurisdiction (see Jtamjtt v. 
Ramdor, 17 C. W. N. 116 (120), (2) error, defect or irregularity preju- 
dicially affecting the trial of the case on the merits. In those two excep- 
tional cases only the Appellate Court may reverse’ or vary the decree, other- 
wise not. It overrides 26 B. 259; 27 II. 80; 24 C. 540; and similar other 
cases. 

Misjoinder of Parties and Causes of Action. — As to misjoinder of 
plaintiffs, see Or, I. r. 1; as to misjoinder of defendants, see, Or. I, r 3; 
as to misjoinder of plaintiffs and causes of action, see Or. 11. r. 5: as tu 
misjoinder of defendants and causes of action, see Or. II, r. 3; as to 
misjoinder of causes of action see Or. II, rr. 3, 4 and 5. 

Non<Joinder.- — The words “ misjoinder of parties have been used 
in this section but these words include nonjoinder of parties also. — YoIckO’ 
noth V. Manakliat, 33 M. 436: 20 M. L. J. 344. Doubted in Shanmugn 
V Sabbaya, 42 M. t. J. 133: 70 I. C. 645: A. I. E. 1922 Mad. 317. 

** In any proceedings In the suit.’*— These words have been substi- 
tuted for the words '* whether in the decision or in any order passed in the 
suit or otherwise " which occurred in the old section.' The object of the 
substitution is that the word “ proceedings ” is wide enough to include the 
error, defect or irregularities in the frame and institution of the suit »5 
well as irregularities subsequent to the institution. The addition overrioes 
26 B. 259 (266), 

Erroneous Remand Order when Covered by this Section.— Appeal 
on full Court-fee from decree dismissing suit in part — Eemand of whole 
case though no cro.ss-nppeal or objections preferred — High Court competent 
in second appeal to consider the validity of remand order not specifically 
appealed — Case not covered by this section. — Ghcda Lai v. Pa^dlah, H 
A. 85. 
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course provided by s. 108, C. P. Code, 1882 (Or. IX, r. 18) enn nppeal 
from such decree under the gcnerfll provisions of 8. 540, 0. P. Cido, 1882 
(s. 96). — iCiiruppon v. i4i/pof/jorfl>, 9 M. 445; A$hrufjunnitta v. Lcharcaux, 
8 C. 272: 10 C. L. B. 502: Jadunath v. Ham Narain, 12 0. C. 25: 1 1. 
C. 329. See b^bo iinonthoroma v. ^Modlioco, 3 M. 204: J/uckmido* v. 
£6rakim. 2 B. G44; Ex parte Modolatha, 2 M. 75. 

An appeal lies from an ex parte order directing attachment in oxccti- 
tion of a decree. — Zamindar of ifirojjn v. ilficar, 8 M. 42. 

Held that a defendant whose application to sot aside on ex parte 
decree under s. 108, C. P, Code, 1882 (Or. IX, r. 18) wos refused on the 
merits, could not be allowed to fall back upon the remedy, by way of 
appeal, which was open to him ot the time when the original decree was 
passed, and of which ho did not choose to ovnil himself. — Ardha Chandra 
V. Jlfaf anoint, 23 825 (827). See, however, Oolap Singh v. Jndra 
Kumar, 9 C. L. J. 807 : 18 C. W. N. 493. 

When a suit is decided cx parte, an Appellate Court to which on oppeal 
IS preferred under this section, has jurisdiction to reverse the decree on the 
ground that such Court was wrong m proceeding to decide the suit ex parte 
and remand the suit for rehearing. — Sadhu Krrehna v. Kuppan Ayyangar, 
30 M. 54: 16 M. L. J. 479 (23 C. 738 17 B. 783 nnd 23 Jf. 260 dissented 
from; 23 M. 445 followed). 

Where an ex parte decree was set aside by an order under 8. 108, C. 
P. Code, 1882 (Or. IX, r. 18) and the suit was dismissed on the merits, 
held that such order was not an order affecting the decision of the case 
Under s. 591, C. P. Code, 1882 (s. 105) and was not appealable under that 
section. — Ckinfamonct/ v. Raghoo Nath, 22 C. 981. Followed in Krishna 
Chandra v. Mohesh Chandra, 9 C. W. N. 584. 

Sub-section (3). — No Appeal Lies from a Consent Decree. — This sub- 
section is new. It has been inserted with a view to give legislative sanc- 
tion to the view that no appeal lies from a consent decree. Under the 
present Code, a consent decree may bo passed under Or. XXIII, r. 0, Our- 
charan v. Shibdev, 3 Lah. 175 : 66 I. C. 238 . A. I. R. 1022 Lab. 309 Sec 
the cases noted under that Order. 

An order made by consent of parties is not liable to be challenged by 
way of appeal. The principle is now embodied in sub -section (8) of s. 96 
of the C P. Code; Sued Asad Rasa v. TPakidunnissa, 30 C. L. J. 231 (5 
C. W, N. 877 followed). 

Where a decree purports to be passed by the Court with the consent 
of parties, it is not appealable. Persons who are not really parties, if 
aggrieved by it, must apply by way of review or institute a suit to get it 
Bet aside, J\/ad/iu Sudan v Sattsh, 91 I. C. 020. A I. R. 1926 Cal. 512. 

^ livery decree which has incorporated an agreement, compromise or 
satisfaction ordered to be recorded under Or. XXIII, r. 3 of the C. P. Code, 
•B not Ipso facto “a decree passed by the Court with the consent of parties” 
within B. 96 (8), C. P. Code Sub-section (3) is limited to cases where the 
parties invite the Court to pass a particular decree nnd the Court acts 
accordingly. A decree based on a finding arrived at by the Court against 
the consent of one party, to the effect that the matter in dispute has 
compromised, is not a decree passed with the consent of parties, and 
(3) has therefore no application to it; Renuha v. Onlcar, 40 I. C, - 
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defect . — Kallian Singh v. Gur Dtiyal, 4 A. 163; Sarala iSundari v. Scroda 
Prosad, 2 C. L. J. 602; Chahauri Singh v. Suraj Kvar, 2 A. L. J. 91; 
Mokujid hall v. Chobay Loll, 10 C. 1001; Behari Lall v. Kodu Ram, 15 
A. 380. 

Where a plaintiff brought a suit against three seta of defendants, being 
persons to whom a Hindu widow in her life time had, by separate aliena* 
tious, transferred separate portions of the property claimed. Held that the 
suit was bad for misjoinder of parties and causes of action, and that s. 
578, C. P. Code, 1882 (s, 99) could not he applied to cure the defect. — 
Oancshi Lai v. Khairafi Singh, 10 A. 279. 

Wliere the misjoinder of causes of action affects, the jurisdiction of 
the Court, then this section does not cure the defect; Bal Oobind v. Gaja 
Lalcihim, 21 I. C. 438. 

The plaintiff land-lord brought one suit for enhancement in respect 
of two etmams in a temporarily settled aiea twenty years after the last 
proceedings for increasing the rent. In that rccord-of-rights, the defen- 
dants were recorded ns settled raiyats. Held that the plaintiffs and 
dcfcndiiuts being the laud-lords and tenants of both ctmaine and having 
the same interest in each, the misjoinder in bringing one suit was merely 
technical and did not affect the merits of the case; Mahbul Ali v. Joget, 
24 C- W. N. 940. 

Whore misjoinder of causes of action lias prejudiced the defendant on 
the merits and no objection to such misjoinder was not taken in the written 
stateincut or at the settlement of the issues, the provisions of s. 99 ^’9 
opply and the ends of justice will be sufficiently met. by findings in the 
case of each separately, instead of dismissing the' suit; Aiyavu iVitippa'* v. 
Vcllaya Madan, 34 M. 65. 

Error, Defect, op Irregularity Not Affecting the Merits and Curable 
by this Section. — S. 90, C. P. Code, sho^vs the principle to be 
m appeals, the appellate Court will not reverse the order of the Court 
belo^v on a point which is not of importance at tlie time of the , i 
of the appeal end which does not affect the merits of the case; SivaKOlan 
Pillai V. Qanapathy Iyer, (1917) JI. W. N. 89. 

The effect of this section is to prevent the misjoinder of causes 
action from being made a ground of appeal and being dealt with 
appeal, flup Naram v. Gopal Devi, 36 C. 780; P. C. : 10 C. D. 

13 C. W. N. 920: 11 Bom. L. R. 833: G A. L. J. 567: 93 P. 

19 at. L. J. 548 . 5 M. L. T. 423. Followed in Provabati v. Ramestvar, 
6 1. C. 248; and Vaeudeva v. AiUt KotiU, 25 I. C. 51. But in 
,1f uppan V. Vellaya Madan 34 M 55, the Hon’ble Judges of the Maura 
High Court declined to follow the above Privy Council Case and observe • 
■* Assuming this to bo a pronouncement by that tribunal that 
joinder of causes of action could be cured under this section, if tbc 
was no prejudice on the merits, a proposition to which we arc _,i 

assent in the face of Sunntrf/neaifr v. Hannay, (1894) A. C. 494 a 
approved in 25 M. Cl. 

The lower appellate Court is not justified in loversiug a decision of fbe 
Court of first instance for a technical error, uu!e>?s that error has auecc 
ibu decision of the case on the merits. The best test to ascertam . 
an erroneous interlocutory order bas affected the ultimate decision on tn 
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APPEALS UNDER ANY OTHER LAW. . * ; 

(a) Appeals under the Court Fees Aot. — An appeal lies agoinat an 
order rejecting a plaint on the ground of its being insufficiently stamped. — 
dfoodhat/a Pershad v. Gunga Pershad, 6 C. 240: 6 C. L. R. 667; Raj 
Krisio V. Bomo Sundurce^ 23 W. R. 206. See, however, Monohar Ganesh 
V. Batcfl, 2 B. 219, and Narayan v. The Collector of Thana, 2 B. 145.. 
But the decision of a Court of first instance as to the valuation of the 
Subject-matter of the suit, and on the question of Court-fee payable on the 
plaint is final.—Amjad .4fi v Muhammad lerail, 20 A. 11. See also lehan 
Chandra v. Lohenath, 6 B. L. R. App. 12: 14 W. R. 451; and Mafizuddin 
v. Kanmuni'aaa, 6 B. L R. App. 11; 114 W. R. 881. 

An order dismissing a suit for failure to pay the additional Court-fees 
in accordance with the Court’s order is appealable. — Kanaram v. Komap- 
pan, 1 M. 169. 

See notes under section 2. 

(b) Appeals under the Bengal Tenancy Act (Yni of 1885). — ^There 
is no appeal from an order passed by a Civil Court under section 84 of the 
Bengal Tenancy Act. — Oogxm Mullah v. Rameshur Naram, 18 C. 271. 
Followed in Penn jifobim v. Barada Cfitim, 10 C. 485, 

An application under section 03 of the Bengal Tenancy Act is not a 
suit between a landlord and tenant within the meaning of section 143 of 
the Act, and no appeal lies from an order rejecting such an application. — 
Hu««am Bux v. Mutukdaree Lafl, 14 C. 812. 

Where there was dispute as to the amount of rent annually payable^ 
an appeal lies under section 153, Bengal Tenanev Act. — Avbhoy Charan 
V. Skoshi Bhusan, 16 C. 165. 

No appeal lies to the High Court from the decision of a Special Judge 
under section 104, clause (21, of the Bengal Tenancy Act.— Lata Kerut 
Naram v Palukdhari, 17 C. 826. 

An order made under s. 01 of the B. T. Act, on an application under 
8- 90, is not appealable. — Dyn Onzi v. Ram Lah 2 C W. N. 851. 

An order in measurement proceedings under section 37 of Act (Vm of 
1869, B. C.) is a decree within the meaning of s. 2, C. P. Code, and there- 
fore appealable under s. 510, C P. Code. 1882. (s 96).— Brajendro Conmar 
'f. Krishna Coomar, 7 C. 681; 9 C. L. B. 444. See also Ahmed Ali v. 
l^ittyanund, 24 W. R. 171; and Ahdool Baree v. Niffya Vund, 21 W. R. 
103, But see Rally Chum v. Prefab Chunder, H C L R. 484 (22 W. R. 
491. 15 W R 23 and 245 cited). 

An order under s. 174 of the B. T. Act is not one under s. 244, 0. 
P- Code, 1882 (a. 47) and is therefore not appealable. — Kishore Mohun v. 
Sarodamani, 1 C. W, N. 30; Sukh Naram v. Oaroke Prosad. 8 C. W. N. 
844 But where the purchaser is the decree-holder himself and the question 
ftriaes between him and the judgment-debtor, an appeal lies. — Kadamath 
V. Vmacharan, 6 C. W. N. .67; Ghundi Charan v. Banti Behari. 20 C. 
440, P, B.; Kali Mondal v. Rnm*orbo*trab. 82 C 957, F. B.; 9 C. W. N. 
721 • 1 C. L. J. 475. 

No appeal lies from an order setting aside a sale under s. 173 of 
the Bcng.al Tenancy Act. — Baybii Singh v. }fisn Singh, 21 C. 825. See 
slso Harabondiiii v. Hartib Chandra, 8 C. W. N. 184. 
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P. Code, 1882 duly was applicable," the order' of the first Court could not, 
having ‘regard to this section be interfered with in appeal. — NHratan v. 
Ham Rutton, 5 C. W. K. 627. 

•Treating a receiver as commissioner, and not drawing up a preliminary 
decree, ore mere irregularities, covered by this section; Murlimal v. 
Lachman, 72 P. L. R. 1914 : 43 P. W. R. 1914 : 22 I. C. 526. 

Where the form of the permission given by the Collector for the inst'- 
tution of a suit under ss. 92, 93 showed that be had omitted to exercise the 
judgment in the matter of the interest of the plaintiffs in the trust, it 
was held to be a mere irregularity and within the scope of this section.-— 
Sajedur Raja Chowdhuri v. Qour Mohun, 24 C. 418. 

Improper exercise of discretion under s. 42 of the Specific Relief Act 
has no higher footing than that of an error, defect or irregularity, not 
affecting the merits of the case or the jurisdiction of the Court, within 
the meaning of s. 99. This does not imply that, even in cases where the 
discretionary power to award declaratory relief has been exercised wholly 
arbitrarily, and m a manner grossly inconsistent with judicial principles, 
the Court of Appeal would have no power to interfere — Sant Kumar v. 
Deo Saran, 8 A. 365. See also Muhammad Mashdk v. Khuda Bahsh, 
9 A. 622. 

Where the plaint in a suit for recovery of possession of land was filed 
not by the plamtiff himself but by a Mukbtear holding a special power 
of attorney from plaintiff and the defendants objected that the suit was 
not properly instituted according to Or. Ill, r. (2) (o), as amended by, the 
Bombay High Court Rules. Held that the irregularity if any, was cured 
by 8. 99, C. P, Code and that the decree of the lower Court should be con- 
firmed; Qanapathrj v. Jivanahai, 24 Bom. L. R. 1302. ^ 

Where the plaintiff filed the plaint through an agent and did not even 
sign the plaint and there was no power of attorney given by tbe plamt^ 
to such agent and no objection was taken. Held that s. 99 applies to the 
case; Ma Ngwe Kin v. Ma Hme, 1 Rang. 42 : 74 I. C. 100.' , 

Error in allowing a wrong party to begin is no ground for reversal 
of a decree in appeal. — Makund v. Bahori La!, 3 A. 824. See also Tuvun- 
amtnal v. Santiago, 7 Bur. L T. 129: 23 I. C. 242- 

Error in the f/ame and valuation of a suit where such error does not 
affect the merits *of the case or tbe jurisdiction of the Court is 
ground for reversal of a decree in appeal. — Param v. Achal, 4 A. 289 ( 
Bom. Xi. R. 370 distinguished) See also Hamidunnissa v. Oopal Ghandra, 
24 C. 601. 

Application to summon witnesses — Duty of Court in respect of such 
application — 'Effect of refusal of Court to summon witnesses — App®" 
Held that s 578, C. P. Code, 1882 (s. 99) would apply if the irregulaniy 
in refusing the application did not affect the merits of the case, * 
did affect the merits, the giound of appeal would be a good one. — Bhagwa 
Das V. Dcbi Din, 16 A. 218 (7 0. 660. 15 B. 86 approved). 

'fho exclusion of evidence in the lower Court is not sufficient ground 
for reversing that (’ourt’s decree, unless the Appeal Court comes to the 
conclusion that the evidence refused, if it had been received, ought to n®''® 
vaned the decision. — De Sousa v. Pestonji, 8 B. 408. 
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lea against such an order. — .Voi’aj7fr AU v. Hcdmjef Ilonnain, R4 0. 584. 
C. L. J. 641. 


An order passed under acetion 18 of Act XX of 1863 refusing leave to 
lie is not oppoalable. — In re VenhaicBrcara, 10 Jl. 08. See also KoMetn 
IK V. Azem Ali, 18 0. 882. Nor nn order granting leave to inslituto n suit 
inder section 18 of Act XX of 1863 is appealable.— Prof op Chandra v. 
BrojonotK, 19 C. 275. 


(g) Appeals under Succession Ccrtlflcatc Act (YII of 1889).— An 
appeal lies from the order of tbo District Judeo refusing to j^nnt a certi- 
ficate of heirship under Regulation YIU of 1827 by virtue of tbo provisions 
of 8. 28 of tho Succession CertiBcnto Act (VH of 1889 ).— /acerjlfaf v. 
Norir of ihe Diitrict of Poona, 18 B. 7&1; Rangubai v Abaji, 19 B. SKL 


An order granting n certificate accompanied by a condition that 8®®“* 
rity should be given is appcnlablo; ZJai Nandkorc v. Hagan Lai, 80 H. 

No appeal lies against nn order of a District Judge granting certificate 
conditionallv on the applicants furnishing sccuritv . — Bhagivant 
Lai, 13 A. 214. Followed in Bai Deb Koer v. Lai Chnnd, 10 B. 790; and 
dissented from in Radha Rani v. Brindabnn, 25 0 820: 2 C. 

See also Rama Reddi v. Papi Reddi, 19 U, 109; Alta Soondart Y.Snnalh. 
20 C. 641; and Uaurangi Kunwar v. Raphuhansi Kunwar, 9 A. 231. Nor 
an appeal lies from the order of a District Judge holding that Mcunty 
furnished by the applicant is insufficient . — Lucas v. Liicne, 20 C. 245, 

No appeal impugning the order of the District Court requiring sec^ity 
from the person to whom the certificate has been granted, lies in the High 
Court.— Jn ihe matter of the Petition of Paddo Sundari Dasi, 8 A. 804 and 
Bat Nand Kore v. Magan Lai, 86 B. 272. 


No appeal lies from the order of a District JudeeMfusing an applica- 
tion to recall a certificate granted under Act XX VlU of I860.' Nantifc 
Pershad V. Lalla Uitya Lall, 6 C 40; 6 C L. B. 888. 


See notes under section 2. 


(h) Appeals under ond Probate & Administration Act (Y of 1881).— 
Section 86 read with section 63 of the Probate and Administration Act (V 
of 1881), only allows an appeal to the High Court in cases in which an 
appeal is allowable under the Civil Procedure Code. No appeal therefOTe 
lies against an order refusing to mate a person opposing probate, a party 
defendant to an application for probate . — Khettramoni v. Shyama Chum, 
21 C. 589 (13 C. 100, and 2 A. 904 followed). 


An appeal lies to the High Court from the order of a District Judg® 
admitting a person as a caveator under a. 69 of Act (V of 1881). Abht- 
ram Does v. Oopal Dass, 17 C. 48. 


An appeal lies to the High Court again&t the order of a District Judge 
or District Delegate granting permission to an executor or administrator 
to dispose of immoveable property under section 90 of the Probate bm 
A dministration Act (V of 1881).— tlma Charan v. Muktakesht. 28 O. 
149: 5 C, W. N. 448. 


Where an application for probate has been granted, and an objection 
mafle, a subsequent order is passed, directing that the case be 
i •'u‘» U p.h’tv !ic f''r a ccrinin time and that the ptp- 
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by the provisionB of soction 99 . — Siirjamoni v. Kali K<tnta, 28 C. 37: 5 
C. W. N. 195 (25 C. 807 distinguished). 

M^here there M’/ie no petition stating the reasons lor the request jor 
reception of additional evidence at appellate* stage and there was nothing 
in the order slieet to show that the appellant’s pleader consented to the 
additional evidence being put in by the respondent nor to show why the 
lower appellate Court thought it right to admit the additional e\idence. 
Held that the lower appellate Court in the circurnstauces of the ca&e in 
not following the Code, put the High Court in second appeal in a position 
in which it was simply not entitled to say that this additional evidence had 
not affected tliq merits of the case and a second appeal would he; 
Nanwdas v. Hajam Kanta, 30 C. L. J. 261. 

Where the authority of an agent to file a suit is defective, such a defect 
cannot be cured as mere irregularity under this section, ns it affects the 
jurisdiction of the Court. — Fateh Din v. RaUi, 109 P. P. 1007. 

Where a Court passes judgment without healing parties or their 
pleadois, it is an in-egularity which cannot be cured by this section — 
Sher Alam v Bahadur Shah, 5 P. L. R. (1005). 

Omission to state reasons m appellate Court’s judgrnent, which 
comply' w'ith the provisions of Or. XI, r. 31 is a defect not curable by this 
section; ShaJlaruUa v. BaJigoo Mondttl, 13 C. W. N. 143, See 
Sohau'an v. Bahu Nand, 9 A. 26. But see Rohimoni Debi v. 

8 C. L. R. 597. 

Where the parties apply to refer the matter to arbitration in appclhd^ 
Court, and if the Judge omits to do so, liis judgment is defective ana no 
curable by section 99; Datia v. Khedu, 8 A. L. J. 678: 33 A. 645. 

Where the solo appellant died pending appeal and no application 
made to bring his representatives on the record, 'but a vaValatnatna 
filed by a pleader on behalf of the representatives and the appeal a 
hoard and decreed in the name of the deceased appellant, held that - 
was lint a mere irregularity which could be cured by section 99.^ t' 
Khan V Muriaza, 9 I. C. 977. 

Wiieio a decree is transferred to another Court for execution, 

Court orders the execution to proceed after substitution of the 
transferee of the decree, the said order is one passed without 
and can be set aside on appeal, notwithstanding the provisions of s- 
C. V. Code, 1882 (s. 09).— ^tnmr Chandra v. Guru Prosunno, 27 O. 

But see Shamlal v. Modhu Sudan, 22 C .^8. 

Where an assignee of a decree applied for execution and the 
debtor’s property ^^as attached before hearing his objection, ^ 

to he an in*egnlaritv not curable l>v thi«? section; Kasi*ertn GooJaui 
Ihigubha, 13 Bom. t. R. 97S. 

Error In yalnatlon, Stamping Pleadings or Memo, of 

Mimsif. after hearing the evidence on l>oth sides, found that the 
been uuden'olucd, but instead of returning the ploint, dismissed the 
Held that such dismissal was a matter affecting the merits of U«^ ^ 
with which the Appellate Court could deni under this section, — Bhuae* 

T. Uonri K'ont, 8 C. 834. 


Sees. 96&97. ] 


APPEALS FROM ORiaNAL DECREES 


609 


An order by a Bioglo Judge directing u woman to deposit security for 
costs, under s. 380 of the G. P. Code of 1882, is a judgment and is 
appenkblo; Sonaboi v. Tnbbou'fln, 32 B. 602. 

An order refusing to issue n commission for tlic examination of wit- 
nesses whose personal attendance cannot bo enforced, is a judgment within 
the meaning of cl. 15 of the Letters Patent and appealable as such. — ■ 
Maruthamuthu PiUai v, A'lis/ianninchnnor, 30 SI. 143. 


Under clause (15) of the Letters Patent, 1865, an appeal lies to the 
High Court from the decision of one of its judges exercising admiralty or 
vice-admirnlty jurisdiction. — 7n ihc mafter of the Ship “ Champion,” 17 
C, 66. 

An order of a single Judge of the High Court directing the amend- 
ment of the decree passed in appeal by a Division Bench of which he , 
had been a member, is not appcalablc.—ilfiihommod NaitnuUdh v. Ishan- 
tif/oh, 14 A. 226. 

An appeal lies against an order of a single Judge if that order decides 
a question of some right between the parties; Jehangtr v. Hope MUlt Co., 
Ltd., 33 B. 216. 


Order of Judge refusing to decide w'lietlier arbitrators are going beyond 
the scope of their authority is a judgment and is appealable; Attos Attur- 
once Co. v. Ahmedbhoy, 34 B. 1 


An order of remand by a single Judge is a judgment and appeal lies 
from sucb order; Gopmafh v. Moheswar, 35 C. 1096. 

97, Wliorp any party ajfpricvocl by a preliminary decree 
passed after tlie commencement of this Code 
Appeal from final does not appeal from sncli decree, he shall be 
prccluded from disputing its correctness in any 
decree. appeal ^vliicli mav be preferred from the final 

decree. " [New.] 


COMMENTARY. 

Object of the Section.— This section is new. It has sec at rest the 
diversity of judicial opinions which hitherto existed on the point, xae 
principle laid dow'n in Bolarom Dey v. Bam Chandra Dey, 26 2JV, 
which was overruled by the Full Bench case of Khadem Hostem v. Lmdad 
Houcin, 29 C. 758* 5 C W. N. 617, has been adopted. In the former case 
it was held that omission to appeal from the preliminary order precludes 
the parties from questioning the correctness of the preliminary order 
jn an appeal from the final decree. This section has overridden 
the Full Bench case above referred to (see Saratmoni v. Bata Knihna, 
10 C. L. J, 836, p. 342): and also the cases of Biswa Nath v. Bam Kanio. 
23 C. 406 and Jamsetii v. Dadahhoy, 24 B. 802. For the meaning of 
Preliminarv decree, see the definition of the word decree m section - 

cl. (2). * 

. The following Report of the Special Committee clearly explains the 
•jecl of the section: — 


object of the section : 

The Committee have inserted an express provision to TOmpel liti- 
Rsnts to appeal from preliminary decrees, and have estopped them, on 

c. r. C.-50 ... 
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Where ,a Court of first instance had admitt^yl a document in ovidencs 
as duly stamped, s. 34, clause 3 of the Stamp Act (I of 1879) preclude^ 
the Appellate Court from questioning the admission of such document. 
If the Appollato Court considers the document to be insufficiently stamped, 
it can only piocoed under s. 50 of the Act — Gurupadapa Bin v. Naro VUha], 
13 B. 493. 


Meaning of “ Jurisdiction " In this Section. — The expression " juris- 
diction of the Court ” means the jurisdiction of the trial Court; Duni 
Chand v. Hamdhan, 93 I. C. 933; A. I. R. 1926 Lah. 402. The term 
'* jurisdiction ” in s. 578, 0. P, Code, 1882 (s. 99) is used in the ssnse of 
pecuniary or local jurisdiction, or jurisdiction relating to the subject-matter 
of a suit. It docs not mean the legal authority of o Court to do certain 
things; Mohesh Chandra v. Jamtiiruddin^ 28 C. 824: 5 C. W. N. 509. 

The institution of a suit in a Court of higher grade than the Court 
which is competent to try it. is a question of the kind provided for by a* 
99, and the irregularity is not one which affects '* the merits of the case 
or the jurisdiction of the Court " within the meaning of that section. 
Nidhi Lai v. Masshar Husain, 7A, 230. See also Krishna Sami v. 
Kanahasabai , 14 M. 183; and Matra ^fondal v. Hart Mohan, 17 C. 155- 

The provisions of the j^section clearly, indicate that the 
second appeal enter into a question which goes direct to the jurisdiction o 
the Court deciding the appeal; Babu Baijnath v. Gajraj, 7 A. B. J. 675 

The principle that a decree made without jurisdiction is reversible on 
appeal is also involved by implication in s. 99; Ramjit Missra v. 
dor, 17 C, W. N. 116 p. 120. 

^IPa question of jurisdiction is raised in appeal, the mere 
there has not been a miecarriago of justice will not present me oppe 
Court from interfering; Peyari Lai v. BanJee Lai, 95 I. C. 406: A. • 
1926 All. 650. 

APPEALS FROM APPELLATE DECREES. 


100 , (1) Save where otherwise expressly provided in 

^ , . body of this Code or by any other law for tne 

econ ppe . Being in force, an appeal shall he to 

High Court from every decree passed in appeal by any uou 
subordinate to n High Court, on any of the following groim » 
namely : — 


(a) the decision being contrary to law or to some 
* having the force of law; 

(h) the decision having failed to determine some material 
issue of law or usage having the force of law; 

(c) a substantial error or defect in the procedure 

by this Code or by any other law for the time bcmg 
in force, which may possibly have produced err 
or defect in the decision of the case upon the meru • 
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for flrresrs of rent brought unHer the provisions of the Chota Kagpore Lard 
lord nnd Tenant Procedure Act (I of 187D, B. C,); Khedu Mahto v. Bnihvi'* 
^^ah^o, 23 C. 503: 4 0. W. K 833, F. B. (10 C. 80; 11 0. L. B- 4S0. ard 
24 C. 249, so for as fhoy- held that a. second appeal did not lie in caws 
of this nature arising under Bengal Act I of 1870, occrrulcd). Disth- 
giiished in Sodai Naik v. Serai Naik, 23 0. 533 : 5 0. "W. N. 279, vbere 
it has been held that a second appeal lies in a rent-suit under Act X cf 
1859, tried by a Deputy Collector. See however, Lall Bhin Singh t. 
Oilman Gfian;h«, 1 C. N. 841. 

No second appeal lies from the decision of Judicial Commiss'oner 
passed on appeal in ’suit under Chota Nagpur Tenancy Act W of IKS. 
Saghiihar Sahi v. Praiap Uday Nath, 89 C. 241: 15 0. L. J. 145' 16 0 
W. K. 294. ■ 

No second appeal lies from an order passed in execution under th? 
Chota Nagpur Landlord and Tenant Procedure Act (I of 1879, ^ 

na amended bv Bengal Act V of 1903 . — Isvar Lai v. Jaijoo Sah«, BS v. 
,S78 10 C W\ N 234 

Tliough under the provisions of Act (II of 1904), no second 
expressly from the decision of the Divisional Judge to the Judicial Co»' 
missioner of the Central Provinces, yet such an appeal lies 
provisions of this section . — Balahhadm v. Bhaicani, 0 C. L. J. 2S8: i 
C W. N. 956 : 84 C. 858. 

T^Hiere a dispute ns to the right of one of two claimants to 
compensation awarded under the provisions of the Land Acquisition 
has been referred to the Civil Court under section 15 of that Act, a 
appe.nl will lie to the High Court from the judgment passed in 
against the decision of the Court to which the dispute was referreo.— 5 
Bai Y .Jmopoornn Bni. 9 C. 833; 12 C. L B. 409, 

Wiero an award under the Land Acquisition Act does not 
Its. 5,000, n second appeal does not lie from the decision in appeal 
District Judge; Ahtmidbhoy v. TTaiunn. 89 B. 837: 16 Bom- L- 
No second appeal lies from an award under the Land Acquisition 
the appeal is allowed under the Act; Nafftiibhai v. .Ifonardfl*. SB D. » ‘ 

14 Bom, L. R. 325. See also The Special offierr, Saheite 

Y, Desahhai, 17 C. W. N 421 P. C-i Bannoon Bailauna Co. v. 
of Bnnooon. SO C 21 P. C. : 16 C. W. N! 931 : 10 0. L. J- 245: 

L J 276- 14 Bom L. R 838: 10 A L. J. 271. 

Held that an objection taken to a suit under the Dekhan 
Relief Act on the ground that a proper certiOcate had not been 
imild bo taken for the first time on second appeal, os it was an 
affecting the jurisdiction of the Courts below.—ygamfjifo y, Xama 

15 B. 424 

An appeal lies to the High Court from a decision of a 
Court passed under section 10 of the Madras Forest Act. 
from the decision of » Forest Settlement Officer.- — fvomnrnfM v. The o*' 

of Stale, 11 M. S09. 

Section 2B of the Succession Certificate .\ct confers on the 
Court the R.ame appellate jurisdiction orer an order of an infenor 
as IS conferred by section 19 on the High Court over the order of the 
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Dlff^nw on any Question of Fact. — ^According to the provisions of 
Ibis section when the Judges differ on u question of fact, there can be no 
reference, but the docrco shall bo confirmed. Boo Jcbono/r v. Secretory of 
State, 6 Bom. L. R. 230 (232). 

Where there is no majority in favour of a reversal of a part of the 
decree, the decree as to that extent is to bo confirmed under sub-section (2) 
of section OS of the C. P. Code; Mohunl Krishna Dayal v. Irshad, 22 C. 
L. J. 525. 

Procedure on a Difference of Opinion. — ^The only Bench which can 
legally deal with an appeal which has been referred under the provisions of 
3. 575, C. P. Code, 1882 (s. 03), is one which includes the Judges who 
first heard the appeal, and whose difference in opinion on a point of law 
necessitated the reference ^noftilfchand and Kumaon Bank v. Bow, 6 A.' 
468 See also Subbayija v. Krishna, 14 M. 186. 

Where a Bench of t^\o Judges hearing an appeal and differing in opinion 
have delivered judgments of the Court without any resen’ation, they are 
not competent to refer the appeal to other Judges of the Court under b. 
575, C. P. Code, 1882 (s. 08 ), — Lai Singh v. Gbansham, 9 A. 625.' 

in second appeals from the mofossil on the appellate bide of the 
B(inb«y High Court where the judges differ, the procedure is gc’»-riied by 
s. 08 of the C. P. Code and not by cl. 86 of the Letters Patent of. the 
Bombay High Court: Bhuta Jauat Singh v. Lakadu, 43 B. 433: 21 Bom. 
B. ll. 157. 

“Differ In opinion on a point of law.“ — Where an appeal is laid’ 
before a judge under s 08 of the C P. Code, he has j'urisdiction only no ih ul 
with the questions of law on which there is a difference of opinion and he 
has no junsdiction to go into other matters; Profop Singh t. Bbalbati 
35 A 498 P. C. : 17 C W. N. 1165 : 18 C. L. J, 384. 

A reference to » third Judge under s- 98, C. P. Code, can bo made only 
when the point of law on which the judges have disagreed has been stated 
by both the judges for purposes of the reference; Adwaita Gharan v. Saroj 
nanjan, 23 C. L. J. 592. 

Letters Patent Appeal. — The term “ judgment ” os used in clause i& 
of the Letters Patent signifies what is now understood by the term 
decree " or order; Krishna Dayal v. Irahod Ali, 22 C. L J. 525. 

Where the Judges of a Division Bench hearing an appeal in a probate 
case^ have disagreed and a decree has been dra^Ti up in accordance with 
Keotion 08, an appeal lies from such decree under clause 15 of the Letters 
patent; Pancheemoni v. ChandraJeumar, 22 0. L. J. 298. 

Boction 575, 0. P. Code, 1882 (s. 08), does not take away the right of 
appeal which is given by clause 15 of the Letters Patent. When the 
judgment of a lower Court has been confirmed under s. 575, C. P. Code, 
1882 (s. 08), by reason of one of the Judges of the Appeal Court agreeing 
^Pon the facts with the Court below, an appeal will lie against such judg. 
^ent, notwithstanding the terms of s. 575, 0. P. Code, 1682 (s. ^).— 
wo»«a«ji Sri Oridlianji v, Porushotum, 10 C.,814., Sec also Gotsami Sri 
^ridhatiji v. /famanlaljt Cfogtami, 17 C. 3 (11); Deira Chaitd v. Htra 
Chand, 13 B. 440 (454). See Keshao v. Vinayah, 18 B. 355 (862). 
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ing enhancement of rent in a case brought by thi 3 _ landlord under b. 105 
B. T. Act, in which the decision depended upon whether the raiyat was 
at fixed ratea, the question being one as to the incidents of tenancy; 
Ahbar Ali v. 8yed Abbas, 19 C. W. N.1328 (87 C. 30: 18 0. W. N. 949 
folloived)'. 

No second appeal lies to the High Court from the decision of a Special 
Judge under s. 104, clause 2 of the Bengal Tenancy Act — Oopinath v. 
AdoHa Naik, 21 0. 776. See also Anand Lai v. Shib Chunder, 22 C. 477; 
overruled by Dengu Kazi v. Nobin Kisfiori, 24 C. 462: 1 C. W. N. 294 
Distinguished in Narohary v. Hari Ckaran, 26 C. 556. 

An award of damages by a lower Appellate Court, under s. 10, Act X 
of 1859, though excessive, if if is within the legal limit, cannot he infer- 
ferred with in special appeal as an error in law. — Joheeroodeen v. Daiee 
Pershad, 13 W B. 22 and 891. 

No second appeal lies to the High Court from the decision of a Revenue 
Officer settling rent under section 104 of the Bengal Tenancy Act.— 
AckJia Mian v. Durga Churn, 25 0. 146. See also Kali Kishore v. Oopt 
Mohan, 9 0. L. J. 574. 

The word " proceedings *’ in section 6 of Act I of 1868, as applied to 
a suit means the suit as an entirety, that is, down to the final decree. A 
second appeal, therefore, to the High Court, on a question of the amount 
due as rent, wil l no t lie when the suit was instituted previously to 
passing of Act "VUl of 1885, although the judgment in the suit was de i- 
vered and the first appeal therefrom heard, subsequentiv to the passiDo 
of that Act — Satqhurt v. Mujidan, 15 C. 107. See also JJurro Sanoan v. 
Brojohari, 18 0. 86. 

No second appeal lies in a suit for rent valued at less than Rs- 
a decision of a Court specially empowered to exercise final junsaicu 
under s. 163 (b) of the B. T. Act, deciding a question whether or xmt w * 
tion of landlord and tenant exists between the parties; Kalipada v. Bneicn 
Basini, 23 C. B. J. 235 (86 C. 647: 12 0. W. N. 835 followed). 

Meaning of High Court In this Section. — Under clause 24, 
of the General Clauses Act (X of 1897), the Court of the Judicial m 

sioner in Central Provinces comes within the expression “ High Court 
In this section. — Balahhadra v. Shawani, 84 C. B53: 11 0. XV- “ 

6 C. B. J 233, 

Grounds of Special or Second Appeal, — Clauses (a) and (5) of s- 
C. P. Code, 1882 (a, 100), specifying the grounds on which a 
appeal lies to the High Court, embody what s. 622, 0. P. Code, 

(s. 115), refers to in the word " illegally,” that is to say, the cases 
the Court below has, in the exorcise of its jurisdiction, come to a 
which is contrary to some specified law or usage having the force 
or failed to determine some material issue of law or usago. Clause [n 
B. 584, C, P Code, 1882 (a. 100), indicates the meaning of the 
*' material irregularity ” in s. 622, C. P. Code, 1882 fs, 115), 
material irregularity 'in procedure, “ which may possibly have 
error or defect in the decision of the case upon the merits. — Badatnt am 
V. Dinu Bat, 8 A. Ill (8 A. 203 referred to). 

The grounds upon which a second appeal Hoa to the High 
those set out in s. 584 (a. 100); and s, 685, C. P. Code, 1882 (p- 
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Sentient jiiclginent of a senior Judge in nu appeal heard under the same 
clause; Jadunaih v. Hart Kar, 17 C. L J. 20G (2 B. L. R. 60 followed)-, 
See also Jivan ffam v Toudt Siiifffi, 31 A 13 

When the Judges of a Divi'iiou Bencli are equally divided in opinion 
as to the decision to be given on any point, the opinion of the senior Judge 
is to prevail, subject, however, to n right of appeal from such judgment of 
the Division Court. The Judgintuit passed on such appeal, and not the 
judgment of the Divi'^ion Court, uill bo final. — liou A^anrfjpuf v. Urquhart, 
i B. h. R, A C. 181 . 13 W R 200. 

99. No docive slwill 1)(» rovensed or substuntially varied, nor 
sliall any case be rein a tided, in a|i]ical on 
No decree to bo accouiit oi jinv niisjoiiidcr of parties or causes 
actioii or any error, defect or irregularity in 
Wity not affecthiR ony proceedings in tlic suit, not affecting the 
nwriu or iurUdiction. merits of tlic casG Of tbc jurisdiction of the 
Court. [S. 578.] 

COMMENTARY. 

AliarBtion Made In the Section and their Beasone. — ^This section cor- 
responds with section 578 of the C. P. Code of 1882. The following changes 
have been introduced bj this section. The words misjoinder of parties 
Or causes of action ” and the words “ j« anij proceedings in the suit “ 
hat’e been added. The aUcratioos seem to have been made in accordance 
^ith the principle laid down bj' the Judicial Committee in Lola Bupnarain 
Gopal Devi, SO C. 780 P. C. ; 13 C. W. N. 020: 10 C. L. J. 68. P. C.. 
'where their Lordships observed that misjoinder of causes of action is not 
Such a defect as may be a ground for reversal of the decree. The follow- 
ing report of tho Special Committee clearly explains the object of the 
changes. 

“ The Committee have extended this clause in order to give tho Courts 
a larger discretion in dealing with irregularities in proceedings, and they 

inserted express words to meet the point decided in 26 B. 259 and 
D ® recent deciaiou of the Calcutta High Court.” — -See the 

neport of the Special Committee. 

In Varai Lai v. Bamchand, 26^ B. 259 and in Mohinia Chandra v. 
dtul Cfiandro, 24 C, 540, the High "Court in second appeal reversed the 
decree of the lower Courts on the grotmd of misjoinder of plaintiffs; and in 
^lathappa Chcttij v. Muthu Palani, 27 M. 80, the High Court held that 
inisjoinder of causes of action is not a mere irregularity as can be con- 
doned and cured under s. 578 of tho C. P- Code of 1882. In Sarala 
?«ndari v, Saroda Prosad, 2 C. L J. G02, the question as to whether mis- 
joiodcr of causes of notion can be cured under this section or not, has been 
fully discussed. >Jn order, to meet the above decision’s the above 'change has 

introduced in this section, and under the present Code no decree is 
<0 he reversed or niotlified on account of nii'^joinder of parties or causes 
'’f action. 

Object and Scope of the Section, — ^I'his section lays down a xery im- 
portant rule of law, by providing that no decree shall be reversed or sub* 
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relevancy of evidence are questions to be considered by the High Court; 
K-umarappa Beddi v. Jlfonouolo Oovindan, 41 M. 874: 84 M. li. J- 
104 (F. B.). 

Although the proyisions of this section disallow a second appeal with 
reference to findings of fact, yet the existence of non-existence of a usage 
having the force of law is unaffected by such disallowance. Consequently 
it is the duty of the Court, when it has to pronounce an opinion upon such 
question to examine the evidence bearing on it, not only as to the suffi- 
ciency thereof to establish all the elements (antiquity, uniformity, etc.), 
required to constitute a yalid usage having the force of law, but also the 
credibility of the evidence relied on and the weight due to it. Custom m 
India is transcendent law. A custom cannot be established by a few inv 
fcances or by instances of recent date. Observations on the nature oi 
evidence necessary to support custom. — KaJcarla Abbayya v. Raja Venmta, 
29 M. 24: 16 M. L. J. 8 (7 M. 8 followed; 10 C. 838, and 22 B. 430 not 
followed). Referred to in Makund Murari v. Krishna Dhone, 9 I. 0. 839. 
See also Hashim Alt v. Abdul Rahman, 28 A. 698: 8 A. L. J. 467: A. 

N. (1896) 187; Peary Mohan v. Jote Kumar, 11 G. W. N. 83; 

V. Lai Bahadur, 80 A. 311; Musst Aisha Bagam v. Daulat Singh, ' 100 
605: A. I. E. 1927 All. 471; Diirgacharan v- Raghunath, 18 C. L. 

18 0, W. N. 65; Balibhadra v. Mirchilal, 43 I. 0. 235. 

If a decree appealed against, is based on wrong views of the law of 
evidence, or on a misconception of the canons which the Privy 
and the High Court have defined as to how a special custom , 
proved, the High Court will interfere in second appeal. — Desai Ranchod a 
V. Rawal Nathubai, 21 B. 110. See also Palahdhari v. Manners, 

O. 179. 

The High Court, in second appeal has jurisdiction to 
evidence given in support of an alleged custom and to determine 
or not that evidence is sufficient in point of law to establish the 
set up; Girraj Singh v. Hargobind, 82 A. 125 (20 A. 698, and 80 A. 
followed); Krtshnaji v. Nilakanth, 18 N. L. R. 163. 

The question whether the facts proved and found, satisfy 
mcnts of law to establish a custom is a question of law and one 
High Court can and must determine in second appeal; Ottappa^^^ 

V. Secretary of State, 12 L W. 871 : 65 I. 0. 770; Kalandar v. Kalanaa , 
41 M. L. J. 437. 

Whether certain events did or did not happen is a question of f®®^ 
whether the facts found do or do not estabhsh a custom is a 
law. A judgment b.ased upon evidence not admissible in law is unsust 
able; Durga Charan v. Raghunath, 18 C. L. J. 659: 18 C. W. N- 85. 

It is open to doubt whether the expression " a usage having the fore® 
of law ” in B. 100 should not be confined to the usages of the 
the community. — Panta/omoiol v. Secretary of State, 40 M. 1103: o- 
Ij. j. 237. 

What Amounts to Error of Law. — ^The question of, burden 
18 a question of law and the High Court is entitled to interfere ^ ® ^ 

appeal if the lower Appellate Court has placed the burden on too 
party; Madhoram v. Noadu Mai, 1 Lab. 429: 68 I. C. 082; Sheopnja't ■ 
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Obserrations by Mnhtnood, J., upon the distinction between the 'duties 
of the (^urt of first appeal, and those of the Courts of second appeal in' 
connection with the provisions of ss. 514 and fi78, 0, P. Code, 1^2, (Or. 
XLI, r. 81 and s. 99) and with the remand of cases for trial dc nooO.— 
Sohaican V Babu Nand, 9 A. 20 (9 A. 29*no/f, and 5 A. 14 referred to). 

"Where a case was remanded by tlie Lower Appellate Court under s. 
562, C. P. Code, 1882 (Or. XLI, r. 23) insfoad of under s. 500, C, P. Code, 
1882 (Or. XLI, r, 25), which was properly applicable to the case, held that 
having regard to the proWsions of s 578, G. P. Code, 1882 (s. 00), the 
remand order and the Bubsequeut proceedings were not null and void, 
as by the remand order there was no error affecting the jurisdiction of the 
Court or the merits of the case — ifohesh 0/tandm v. Jamxruddin^ 28 C. 
324: 5 C. W. N 509 (12 A. 510, F. B., dhsented from). Followed in 
Tradolcya Mohtni v. Kali Prasanna, 11 C. W. N. 880; in Durga Kinlcar 

V. Konchar Iion^a^ 5 C L. J. 71; in Debvndra Nath v. Prasanna Kumar, 
5 C. L. J 328; in Nabinchandra v. Kali A'linior, 18 C. L, J. 013: 41 C. 
108. But see A/alili*ar;utto v Pathanani, 19 M. 479, where an illegal 
remand order was held to be an error affecting the merits of the case. 
See also Palanichettij v. Itangaidass, 82 M. 83 : 4 M. L. T. 479. ” ' 

Where High Court remanded au appeal for hearing by tlie District 
Judge who transferred it to the Sub-judge for disposal.'* Held that the 
trial by the Sub-Judge was merely an irregularity which did not affect the 
merits of the case; Singamusetti v. Bopalla, 15 M. L. T. 304: 1914 M. 

W. N. 317: 23 I. C. 425 (36 C. 103 followed). 

Misjoinder of Parties or Causes of Action. — Under this ’ section 'the 
Appellate Court is not entitled to reverse the decree of the lower Court on 
we ground of nonjoinder of parties, unless it is satisfied that the omission 
MS affected the merits of the case , or the Jurisdiction , of, .Court; 
Durson Singh v. Vurbijog, 9 C. X J- 623. ‘Sec’ also Kulada Prosad v.. 
halidos, 42 C. 536 p. 545. ' ' . 

effect of s. 99 is, that when the court of first instance decided the 
(juestion of misioinder of parties or causes of action in favour of the plain- 
tiff, there is an end of the matter and the defendant is precluded from 
wising the question in appeal; Himat Khan v. Sher Khan, 18 C. L. J. 
^ ®lso Vasudeva v. Athi iLotti, 26 I. 0. 51. Where the plea of 

wisjoinder of causes of action had been upheld in the first court but 
failed in the lower appellate court, it is immaterial in' determining the 

applicabilitj- of this section. The section applies to 'appeals heard after 

the Act came into operation though instituted before the Act; Tejmal v. 
^agguppiUa, 22 M. L. J. 225: 11 M. L. T. 25. , , 

Misjoinder of causes of action or of parties or non-joinder of parties, 
which does not produce error in the decision of the case on its merits, is 
not a ground for the reversal of a decree on special appeal . — Bamayya v. 
"cnfcataratnain, 17 M. 122. See also Upendra Chandra v. ■ Tara Prn-> 

•Mnna, 30 C 794; Sarala ;Suadari v. Saroda Proead, 2 C. L. J. 002: 

hhayah Singh v. Pitam Singh, 8 I. C. 889. 

Where one party .alone objected to the frame of the suit and the defect 
(oI inisjoinder and multifariousness) did not affect the merits of the ea<!e 
or the jurisdiction of the Court, the lower appellate Court ought not to 
nave reversed the decree of the Court of first instance by reason of such 



632 


CODE OF CIVIL PROCEDUnE 


[Sec. iOO. 


Tile finding on an issue of a lower .Appellate .Court whicli is based 
on a misconception of what the evidence is, cannot be accepted in second 
appeal as a legal finding on it. — Gobind v. Vithal, 20 B. 753. 

Misreading or misconception of evidence is not a ground for interference 
in second appeal. — Ananda Chandra v. Parbati Nath, 4 C. h. J. 198, (19 
W. R. 222; and 1 C. L. J. 232 followed’, 20 B. 753, 30 0. 207, and 83 
C. 200 distinguished). But see Lachmandas v. Bamjidas, 95 I. C. 240; 
A. I. R. 1916 Lab. 541, where it has been held tliat a judgment of lower 
Appellate Court based on misreading of evidence is liable to be set aside 
in second appeal. 

Misreading of the documentary evidence is not a question of law 
which justifies a second appeal. — Mahabir Misser v. Musst. Aso Kvar, 
67 I. 0. 435. 

Construction of Documents. — ^The right of construction of documents 
is a question of law, which Judges in second appeal are not by section 
584 (now s. 100) of the C. P. Code precluded from considering by 
finding of the lower Appellate Court ; Lala Fateh v. Rani Kisen Fan’ 
war, 34 34 A. 579 P. 0. : 17 C. L. J. 1 P. C. : 16 0. W. N. 1033 : 14 
Bom. L. R. 1900; Nathuni Rai v. Maharajadhiraj Rameshwar Singh, 
1 Pat. L. R. 289. 


The misconstruction of a document is an error in law suflScient 
to form n ground of special appeal. — Kalce Churn v. Chundce Chum, 
9 W. R. 366; Rajnsubba v. Avudai Ammal, (1914) M. W. N. 595; PaU' 
niandy v. Kambararaya, 24 J. C. 87; Shohrat Singh v. Ohulam, 18 A. 
L. J. 195. 


The misconstruction of a document which is the foundation of ® 
suit and which is in the nature of a contract or a document of title, 
is a ground of interference in second appe^. — Hata Sundar v. Basanto 
Kumar; 9 G. W. N. 164 (19 W. R. 222 and 223 /olfotocd); Dursan Btngn 
V. Durbiioy Singh, 9 C. L. J. 623 (19 W. R. 223, and 4 0. L. J. 
followed); Uadan Mohan v. Monmotha Nath, 13 1. 0. 425; Oordhen 
Das V. Dhirajlal, 28 Bom. L. R. 467; 95 I. C, 81 : A. I. R. 1926 Bom. 4‘W' 
In Braja Mohan v. Thakur Das, 10 G. L. J. 693, it has been held that » 
second appeal does not lie because some portion of the evidence is in Tvntiug 
(that is, in the form of a document) and the Judge in the Court of 
below makes a mistake as to the meaning of it (19 W. B. 222 folld.). Bw 
see Rudra Prasad v. Baijnath, 15 A. 367. 


The date at which a particular holding first began to be held os 
defim'te holding is essentially a question of fact and must depend o 
evidence. That evidence may be, and naturally is, documentary, but t" 
documents admitted* in evidence upon that question are really histonco^ 
materials and although they have to bo construed, and if possible under* 
stood, they are not to be treated as involving issues of law merely becaus 
they have to be construed. It is not as though they were being consUueo, 
as inslruinetits of title or mere contracts or statutes or otherwise tlio^ direc 
foundation of rights; Midnapore Zemindary Co, v. Uma Charan, 4 q.’ 

T. 627, P. C.; 21 A. L. J. 723, P. 0.. Qosain v. Puran Singh, 48 A. 5a»* 
95 1, C. 582: A. 1. R. 1920 All. 542. 

The iniBconstruction of a document which is the foundation of a su'l 
uo doubt a question of law, but the misconstruction of a document wiucn 
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merits, isjto see whether the Court would have come to the same deciBioii 
had the erroueous onlcr not been passed. — Pran Nath v. Sree Kant, 2 C. 
L R. 257. 

Refusal of n defendant's application for the issue of a commission to 
take her evidence. Held that the error was, at all events, no valid ground 
of appeal. The evulence, even if token on commission, could not have 
affected the merits of the case within the meaning of s. 99 inasmuch as 
she was the defendant in the suit, and her testimony in support of her 
written statement would not have been believed. — AldUunyiiBsa v. Rup Lai 
2,» C. 807. But see Surjyamoni v Kali Kanla, 28 C 37 : 5 C. W. N. 195, 
where the High Court reversed the decree on the ground that the lower 
Courts improperly refused the parties to grant time to produce further 
evidence. 

Section 99 covers a case when a person authorised to instruct a pleader 
actually signs the vahalat for the litigant, wliere no fraud is committed and 
the litigant himself know'S of it and acquiesce in it. It is a formal irregu- 
larity cured by the section; Boiti/Jorilol v. Chethru Lai, 74 I. C. 1033. 

A defect in the signature of the plaint or the absence of the signature, 
iriieno it appears that the suit was filed with the knowledge and by the 
authority of the plaintiff, may be cured by amendment at any stage of 
the suit, and is not a ground for interference in appeal. — Basdeo v. Smidt, 
22 A. 55 Followed in Bam Komal v. Bank of Bengal, 5 G. W. N. 91. 
See also Rajit Ratn v. Kateaarnath, 18 A. 396, and Rakhal Chandra v. 
Secretary of Sfofe*, 10 C. W. N. 841 Charan Mondal v, Gorachand, 19 
C. W. N. ccxx (22-n); Sashec Bhusan v. Raaik Lai, 17 C. W. N. 989: 15 
I. C. 583; Dtirgagir v. Kallu, 7 N. L. R. 33; 10 I, C, 731. Raja Braja 
Sundar v. Stvaranjan, 1 Pat. L T, 647. Omission to verify an inventory 
is an irregularity which is covered by this section. — Nasirunntsta v. Gha- 
fuTuddin, 2S A. 244. 

Where the depositions of witnesses did not bear the usual certificate 
that they had been read over to the witnesses, tlio irregularity is cured by 
the section and the case cannot be remanded on account of such irregu- 
larity. — J?om Gopal v. Raghunath 2 C. L. 406- 

When the deposition of a witness is signed only .by him but not by 
the presiding judge, the omission is only an irregularity but does not afford 
a ground for retrial so long as there is no doubt that it was recorded by the 
judge; /Horn Singh v. Seth Gopal Das, 68 I. C. 664. 

Recording evidence in English in an ejectment suit is an irregularity 
"hich is covered by this section. — Rataii Lai V- Farshi Bibi, 34 C. 890: 
H C. W. N. 826 

The provisions of s. 506, C. P. Code, 1882 (the Second Schedule) that 

application for reference to arbitration shall be in writing, is merely 
directory, and non-compliance with the provisions does not render the 
felerence a nullity, but is only an irregularity which w’ould be cured by tins 
Section provided the other conditions of the law’ are fulfilled.— Shama 
Sundarant v. Abdul Latif, 27 C. 61 : 4 C. W. N. 92. 

Whore nn npplicat ion to allow the execution proceedings to be re* 
0|H.’iK>d, on the ground that there was a mistake in calculating the amount 
due, Was grouted by the Court under s. 47. Held that even if s. 623, C, 
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In a suit conducted on bobalf of a minor bj a rolative, the absence of 
the certificato of guardianship required by b. 8 of tbo Bengal Minors Act 
(XL of 1858) is not a fatal defect; and the fact of the Court allowing such 
a suit to proceed must bo taken as implying that the necessary permission 
has been given. Kven if such permission has not, in fact, been given, the 
Irregularity js covered by s 99. — /»armc«har Dat v. Beta, 9 A. 608. See 
also Bfcoba Perehad v. Secrclary of Stale, 14 C. 159; and Hardi Narain v. 
Htidcr Perl- ash, 10 C. 027, P. C. 

' A defect in following the rules laid dowm m Or. XXXII, r. 3 for the 
appointment of a guardian ad litem for a minor defendant, unless the 
interests of the minors are prejudiced thereby, is only an irregularity of the 
nature contemplated by s. 09, and is not fatal to the suit. — TTalfan v. 
Banke Behari, SO C 1021, P. C.: 7 C. W. N. 774, P. C. Followed in 
Wonnu Lai v. Ohulam Abbas, 32 A. 287, P. C. 

Where a next friend died during the pendency of 'an appeal and the 
appeal was decreed in his favour without appointing another next friend, 
the omission is mere irregularity covered by this section. — Bholai Bam 
V. Ajudhta Prasad, 3 A L. J. 81. 

m rejecting documents already admitted by the predecessor of 
the Judge is not one affecting the merits of the case or the jurisdiction of 
the Court — Devachand v. Htrochand, 18 B. 449.' 

Disposal of a Civil suit on Sunday is a mere .irregularity which Is 
wvered by this section. — Sheo Ram v Thahur Prasad, 29 A. 662 and '30 
A. 136. 

Postscript in e judgment, immediately after it is pronounced is a mere 
Regularity which is covered by this section. — Bam Prosad v. Lola Sham 
Narain, 6 C. L. J. 22 p. (25). 

Error, Defect, or Irrcfinlarlty Afieotlng the Merits, and Hot Curable by 
this Section. — -When a document upon which a suit was based was not 
produced along with the plaint, but the court allowed it to be produced 
« a later stage and relying on it gave the plaintiff a decree but on appeal, 
the appellate court rejected the document merely because it was not 
produced along with the plaint and dismissed the suit. Held that the 
appellate court acted illegally, which was not curable by this section; 
Mewa Lai v. Kumarji Jha, 13 C. W. N. 797: 10 C. L. J. 83. 

Where a plaintiff has attained majority before the institution of the 

^ plaint signed and verified on his behalf by a next finned is’ not 
aud and the delect is not a irregularity in proceeding and cannot be 
cured by s. 98 of the C. P. Code; Bufiul Amin v. Lala Shankar Lai, 46 
A- 701: 21 A. L J. 626. 

Where a suit was brought on behalf of a minor without authority, held 
hat it was an irregularity affecting the merits of the case, though not the 
junsdicUon^ of the Court, and the ^ Appellate ^Court was therefore ^ right 
the decree*of the firet Cdurt.~^-F^nSflfrar ’Bd/e’w. MadSacarar, 

Where the lower Court improperly refused to grant time to the parties 
1 ° P*'“d'^ce further evidence, the High Court reversed the decree of the 
Court On the ground that the error or irregularity -was -not covered 
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arrived,' to consider whether or not these conclusions have been arrived 
at in due compliance with the law' of the admissibility of evidence and 
burden of proof. — Wali Ahmad v. Ajudkia Kandu, 13 A. 637. 

A Court of second appeal can go into the question of the admissibility 
of a piece of evidence but not of its value. — Ram Kumar v. Har Narain, 
92 I. 0. 104; A. I. R. 1926 Col. 727. 

Where the lower appellate Court not only misunderstood the effect 
of a witness’s deposition, but referred to evidence which did not exist 
at all and based its decision principally, if not entirely, upon it, the deci- 
sion though on a question of fact would be contrary to law and liable 
to be set aside in second appeal. — Bkupendra Kumar v. Peary Mohan, 

17 C. W. N, 37. See also Ameerun v. Gherag AU, 24 W. R- 343, and 
Mackenzie v. Jowahir, 25 W, R. 137. 

For the lower appellate Court to discredit witnesses merely for 
general reasons not affecting the particular credit of any individual depo- 
nent, is to commit an error of law, which can be the subject of o special 
appeal. — Sheo Purshun v. Brun Pandey, 24 W. R. 251. See also Qaya 
Prasad v. Abbas, 25 I. C. 660. 

A special appeal will not lie merely on the ground that the lower 
Appellate Court has disbelieved a witness by reason of his being sn in- 
terested person, or for any other reason within its discretion. — Dwarka- 
nath V. Muddtin Mohun, 6 W. R. 292. 

The omission of a lower appellate Court to give its reasons for beh'ev- 
ing witnesses disbelieved by the first Court does not constitute a gto^n 
of special appeal.-— X/uefeee Monee v. Raj Kishore, 4 W. R. 106. 
does the omission to give reasons for confirming the decision of the lower 
Court constitute a ground for special appeal. — Sharnce Mohamed v. 
Prodhan, 6 W. R. 178. 

No general rule can be laid down as to when the reasons should bo 
stated by an appellate Court for believing one set of witnesses rather 
than another : and the omission of a lower appellate Court to st®to 
such reasons is not a ground for special appeal; Shamshuroody v. Js” 
Mahamed, 21 W. R, 260; Mukdoomunnissa v. Nokhy Singh, 24 W. tv. 
296. 

Where the lower Court in deciding the case has taken into considera- 
tion inadmissible evidence, the High Court will interfere in second 
appeal, unless it clearly appears that even without such evidence *"0 
lower Court would have come to the same conclusion on other matenaJSf 
Jogeswar v. Akhoy, 19 C. L. J. 1. See also Durqacharan v. Raghutialn, 

18 C. L. J. 559; 18 C. W. N. 55. 

Wisreading of the record on vital matters is . a ground of second 
appeal, i\fd. Mawaz v. Ghufam Baidar, 75 P. L. K. J9l6. 

Whore the low’er appellate Court misdirected itself in regard to the 
most important part of the evidence bearing upon a question, or approach- 
ed the consideration of that evidence from a wrong point of view, "Cia 
that it committed an error of low and the High Court could interfere m 
M’cond appeal, AUioy Kumari v. Kanai Lai, 30 I. C. GIS. 

The question whether evidence on the record is legally or reasonably 
sufficient to support the findings of the lower oppcllnte Court may he 
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The refusnl of a plaintifl icspondcnt to ninhc good a deficioncy in 
Court'fees in respect of Iiis plaint wbon called upon to do so liy the 
•Appellate Court, is not a ground upon which the Appellate Court should 
reverse the decree of tho Court of first instance and dismiss the suit. — 
.Vcfcdi Hu$ain v. .tfodar Bnhth. 2 A. 889 

An appellate Court being of opinion that tho stamp on the plaint was 
inadequate, called upon the plaint iff to pay tho additional fee.' Held that 
the order of the Appellate Clourt was properly made under the provisions 
of the Court Fees Act.' — Shavia Soondartj v. Hnrro Soondary, 7 C. 848; 
8 C. L. R. 628 (22 W R. 433 dissented from; this section explained). 

The decision of tlfe Court of first instance that a plaint is undervalued, 
is binding upon tho Court of appeal, reference or revision, but the Court of 
first instance is not justified in rejecting the plaint without giving to the 
plaintiff an opportunity of offixing - the proper stamp. — Bai Anope y. 
Mvkhand, 9 Bom. 355. ‘ ^ ^ 

\yhece the question in appeal was as to the amount of Court-fees to 
^ paid on the WTifton statement claiming a set-off. Held that the error 
did not affect the merits of the case or, tho jurisdiction of tho Court; 
Abdul Axit V. liazak AU. 17 C. L J. 365, F. B. 

Sufts Yalnatlon Act (YII of 1887), S. 11.— Section 99 of the C. P. 
Code, is to be read with s 11 of tho Suita 'Valuation Act, which may be 
taken as an explanation to this section. The section runs as follows: — ’ 

/‘(I) Notwithstanding anything in s. 578 (now s. 99) of the Code of 
Civil Procedue, nn objection that by reason of the over-valuation or. under- 
valuation of a suit or appeal, a Court of first' instance or lower appellate 
Court v\'hich had not jurisdiction with respect to the suit or appeal exercised 
iyrisdiction with respect thereto shalbnot be entertained by an appellate 
Court unless — 

, **(®) The objection was taken in the Court of the first instance at or 

the hearing at which issues •were first .framed Jind recorded, or in 
the lower appellate Court in the' nietnoranduni of appeal to that Court, and 

, “(6) the appellate Court is satisfied, for reasons to be recorded by it 

ju writing, that the suit or appeal was over-valued or under- valued, and 

the over-valuation.and under- valuation thereof has prejudicially 'affect- 
ed the disposal of the suit or appeal on "the merits. 

*(2) If the objection ’was taken in the manner mentioned in clause (a) 
01 aub-section (1), but the appellate Court is not satisfied as to both the 
matters mentioned in clause (b) of that sub-section, and has before it the 
materials necessary for tho 'determination of the other grounds of appeal 
o itself, it shall dispose of the appeal as if there had been no defect of 
jurisdiction in the Court of first instance or lower appellate Court. 

p (3) It the objection was taken in that manner, and the appellate 
^ourt is satisfied as to both those matters, and has not those materials 
t iL® ^ proceed to deal with the appeal under the rules applicable 

o the Court with respect to the hearing of appeal; but if it remands the 

Of appeal or frames or refers issues ior trial or requires additional 
rvidenee to bo taken,' it shall direct its order to a Court competent to 
'^rtnin the suit or appeal.” i< 
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on behalf of the defendant, amount to, a Bubstantial error of procedure; 
Bhikhan r. Marlanali, 66 I. 0. 40. 

-Where the procedure adopted by the lower Appellate Court was not 
in accordance with law, which requires that all the facts and the cir- 
cutnstanceB of the case should be taken into consideration the High 
Court in second appeal set aside the judgment of the said Court and 
remanded the case . — Bhuput Rat v. Kali Rat,' 6 0. W. N. 857. 

A second appeal lies from an order of the lower Appellate Court 
erroneously dismissing an appeal on the ground that no appeal lay, pro- 
vided a second appeal is otherwise entertainable having regard to we 
nature of the original suit . — Mathura Mohan r. ^tntrwddi, 8 C. W. N. 64. 

The procedure of a Court is substantially defective under s. 100 (c) 
0. P. Code if it refects the report of a commissioner without affording him 
an opportunity to meet objections raised by , a defendant who neither 
appeared nor placed the objections before him for consideration; or if 
it permits documentary evidence to ,be considered piecemeal by 
(different Commissioners and places reliance upon a sketch map when ic 
is possible to prepare a scientific map; .ffatnfrti Kishore v. Maharaja 
Hircrtdra Kishore, 60 I. C. 484. 

The Court of first instance accepted ae correct, a boundary line mappC'J 
by an omm. The lower Appellate Court, after remanding the suit for 
a second local investigation and report, determined to disregard the 
return which differed from the first, and affirmed .the judgment. Both 
parties having appealed, the High Court, dissatisfied as to this disregard 
of the second return, decided to hear the appeal as a regular one, examiaM 
the evidence and reversed the judgment of the Court below. 
to have dealt with the appeal as a regular appeal waa in excess of the 
Court’s jurisdiction; and that it had no power to hear the appeal as a 
second appeal, there not having been, in the proceedings below, a»y 
error or defect within the meaning of a. 684, C. P- Code, 1883 (s 1^)- 
Lulihi Narain v. Jadunath, 21 C, 604 P. C. 

A second appeal lies -against the decree of the lower appellate Courf 
on the ground of a substantial error or defect in the procedure wnicn 
may possibly have produced an error or defect in the decision of the case 
upon the merits, when 'it -is 'shown that the Court has decided^the ca 
upon part only of the evidence after rejecting the commissioner's report’ 
— Tirthahasi v. Bepin Krishna, 23 C. L. J. 600. 

^ A Court, in proceeding to hear and determine on appeal without 
waiting for return of commission issued at the request of a party, com- 
mits a substantial error or defect in procedure as contemplated by a* 6° 
fc) C. P. Code, 1882 (s. 100l~Madho Binqh, v. Kashi Singh, 16 A. BU 
Referred to in Oanga Praaad v. Lai Bahadur, 17 A. 117. 

The omission of the Court to make specific mention of a particular 
document and the statement in it, does not amount to a substantial erro 
or defect in procedure . — Dihakar v. Mrittunjoy, 18 I. C. 405. 

Poiluro to write a legal Judgment as required by Or. Xht, r. 
is a good and sufficient ground for interference in second appeal. — Mg- 
Oaing v. -Ramanathu, 11 I. 0. 016. 

Admission by the lower appellate Court of additional evidence 
tendered by the respondent with the consent of the appellant and witnout 
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(2) An appeal may lie under this 
decree passed ex pnr^e. 


section from an appellate 
[S. 584.1 


COMMENTARY. 


Section. — ^This Bection corresponds with 
ni-ft 1882. The changes introduced in this section 

M 0 the substitution of the words '* save where ” for, the words " unless 

wnen, which occurred m the old section, and the addition of the word 

eipresriy before the word '* provided ” and the words for the time 

? m force after the word '* law.” The word " tpecified " which 

occurred m nl n# *v.« i i . . 


j - A r V . . tpecijiea ' which 

urrea in cl. (a) of the old scotions has been omitted, probably in view 
Of Its meaning as explained in 18 C. 23 P. C. and 20 C. 03 P. C.. where 
Was laid down that the word *' epecified ” obviously means specified in 
grounds of appeal. That' being the meaning of the 
^ra, It was considered quite unnecessary in the present section. - The 
Ollier changes are mere verbal, and no change seems to have been made 
in the meaning. - 


to section — This section provides that a second appeal lies 

he High Court from every decree passed on first appeal by any subor- 
,. <^nrt only on the ground specified in clauses (aj; (6) and (c) to this 
. ^ except where such second appeal is expressly barred by the provi- 

lons m the body of this Code or by any other law for the time being in 
wee. In other words, if the grounds mentioned in the memorandum of 
‘ appeal come within any of the three clauses mentioned m the 

ction, then a second appeal lies from every decree in the first appeal, 
i practice with regard to the admission of the second appeal 

Co*w presentation of the memorandum of appeal in the High 

Ml]’ Judge or the Judges, on the day. fixed, after hearing the' 
PpeUant 8 pleader may either admit the appeal if satisfied that the grounds 
'mtioned are covered by any of the three clauses or reject it under Or. 

, ’ 11. if the grounds mentioned do .not fall within any of the 

lin^ir 11^ is clear from the provisions of the section that it dis- 

co ] Pi^hibits second appeals on questions of fact and confines the 
of the High Court to deal with questions of law and procedure; 
a ^re is the difference between the > first and second appeals, 
of f former case an appeal may be entertained ' on questions 
quel' ’ i“ latter case an appeal cannot be ■ entertained on 

it °f f^ot. As to what are and what are not questions -of fact, 

# i® I Judges to determine in each particular case. No hard and 
of ‘ possibly be laid down on this point. There is great divergence 

^ opinion on the point. Where' one Division Bench considered 

lar ^l^®3fion as a question of law, another Division Bench on a eimi- 
question came to a different conclusion. Again where the High Court 
nsidered a question ns a question of law the Judicial Committee came 
conclusion; see Durga Chawdhrani v. Jewdhir Eingh, 18 C. 

C. and several other cases noted under, this section. 

'Where Otherwise Expressly Provided In the Body of this Code.— 
101 and 102 and sub-section (2) of section KM of this Code ex- 
®**y prohibit second appeals in the cases therein mentioned. 

coni? other law for the time being In force ’’—Special or Scc- 

® Appeal under Local or Special Acts. — No second appeal lies in n suit 
1*. C.— 40 
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The High ’ Court caknot in second appeal interfere with the order of 
the lower Appellate ’ Court rejecting an application made to it for the 
admission of additional e%ndenc 0 under Or. XLI, r. 27 (1) of the C. P. 
Code. — Vaithinatha Pillai v. Kvppa Thevar,, 42 M. 787 F. B. : 37 M, L. 
J. 125. / " • " 

The appellant cannot in second appeal take a point of law which 
involves the taking of additional evidence. — Shridhar Laxman v. Janar 
dhan, 72 I. C. 993 : A. I R. 1923 Bom. 37. 

Where the first Court of Appeal . admitted additional evidencCi the 
hearing of the special appeal will .not be treated as a first appeal, bo 
as to allow the pleaders to go into the facts.— Gopol Singh, v. Jhahri Rci. 
12 C. 37. See also Beni PersKad y. Nand Lai,, 24 C. 98. But see Hinde 
V. Ponnath, 7 M, 52. . 

See the cases noted under Or. XLI, r. 27. 

Presumptions, Inferences of Facts or Gonolnslons drawn from Ora! 
or Documentary Evidence. — In second appeal the High Court has the 
pow'er of considering whether the procedure adopted by the lower Appel- 
late Court in dealing with the facts is proper or not;’ and whether the 
inferences of fact, or law, derived by that Court from facts established 
to its satisfaction are well-founded or not. — Protap Narain v. Baghu 
6 C. W. N. 185. 

The rule that the High Court Will not upset concurrent findings of 
fact in second appeal has no application to a case where the findings are 
not based on evidence but on a wrong presumption. — Imam Din v. f/afo, 
239 P. L. R. 1914: 144 P. W. R. 1914; 25 I. C. 278: 

^ Where the lower Appellate Court comes to a conclusion without 
taking into' account the presumption arising from the habits of the people, 
it commits an error in law and a second appeal is competent. — Dhoan v 
Jagta, 1 Lah. 206: 113 P. L. R. 1920. « ’ • 

^ A Judge in this country is judge both of law and fact, but 
deciding upon the facts, he deals improperly with the presumptions 
the law would raise, he commits an error in law which the High 
can correct in special appeal. When a Judge decides without legal evi- 
R^^S38^° couimita an error in law. — Sumomoyee v. Luchmeeput, 9 

Special appeal allowed, and case remanded for retrial, w’here 
.lower Appellate Court had drawn conclusions from the evidence n® 
warranted by law or reason and had failed to fry a material issue in 
case.—.Afflharflm Bheihh v. Nahowri Das, 7 B. L. B. App. 17. 

An omission of the Judge to draw an inference from the 
of parties relied on as evidence is not an error of law wnth which 
High Court will intorferb in' nlspecialf appeaL — v. Punchanun, 25 « 
R. 603. * , 

Whether facts found justify on inference of fraud is a question of 
and can be questioned by a Court of second appeal . — Eadha Mndhae v 
Kalpalaru, 17 C. L. J. 209. See also Deo Nanar v. i?<jw Setvah, 5 1- 
809. 

ffeW, that the decision !thot the defendant’s possession bed 
odvorso having been an inference from facts in the Courts below, tn 
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trict Court. There is no provision in the Act for o second appeal in any 
cass.—Subbo Hao v. Palaniandi, 17 M. 167. 

An appeal under the Agra Tenancy Act, 1001, w not a second appeal 
rf the description referred to in this section.— Hamid Hussain v. Bhola 
A'afft. A. W. N. (1006) 186. 

A decision of a District Court on appeal from the Talukdari Settlenient 
0£6cer is subject to second appeal to the High Court.— domaonp Deoabnai, 
y. Oayabhai, 16 B. 408 

Even if there was nn implied rule against second appeals under the 
Madras Rent Recovery Act VIII of 1865, a second appeal lies umess tho 
right is taken away by any express enactment; Bant Veeraraghavlu v. 
VenUia Narasimha, 87 M. 443 P. C. : 10 0. W. N. 97: 20 0. L. J. 875: 
27 M. L. J. 451: 16 Bom. L. R. 853 (26 M;' 518 opprowed). Bpecial 
appeal under Regulation XHI of 1830 is synonymous with second^ appeal 
under the C. P. Code; and special appeal from the decision ^ the 
Judge at Vinchur under Regulation XIH of 1830 lies to the High (^u ^ 
on the grounds mentioned in s. 100; Rarttchandra v. Pandu, So U. o4U. 
16 Bom. L. n 75. - 

Special or Second Appeal under Bengal Rent Acts.— The High Co»rt 
has DO jurisdiction either to entertain a second appeal from, or to inter- 
fere, under s. 622, C P. Code, 1882 (s. 115), with an order of fl special 
Judge in regard to settlement of rents . — Shewbarat Acer v. Airpa oy 
16 C. 596. See, however, ^fathur(l Mohan v. Uma . Sundan, 25. O. wa 
See also 16 C L. J. 162. 

In suits for arrears of rent where the amount olsimed is below 
no second appeal lies, where the question is not one -relating to 
•and, or to some interest in land as between partms baling confiw ng 
claims thereto. — Prasanna Kumar v. Srinath, 16 C. 231. See also, Ta 
Charan v. Umar Mahta, 23 I. C. 416. . ' ^ 

The High Court has no jurisdiction in second appeal to ^ido the 
decree of the lower Appellate Court on the ffnucstjon® 

VTong standard of measurement to land of ^bich t^ r^t was m ques ion, 
-Va/ar Chandra v. Shuhur, 46 C-' 189 P. 23'0 W. N. 845. 

The finding of the lower Court on the .evidence as to the length of 

the unit of measurement on the basis of which as 25 C W 

te assailed in second appeal; Kristo Das Law v. Abdul Kanm, 25 o. w. 
K. 828; 84 C. L. J. 85 . - f, , --- - , /r ' ' 

A second appeal only lies to the High Co^' under s.'lOS of the togal 
Tenancy Act frSm the decision of a’ Special Judge m 

the Act No second appeal, therefore. lies fmm the order of the Special 
Judge dismissing an appeal on the ground that no ®PP , by a 

a case of a boundary dispute which had been tn^ V nf the Benesl 
Settlement Officer acting as a BurveyfOfficer-undcr Part V of the Pengsl 
Survey Act (V of 1875).— AU v. Kdnta^Pershad, 21 C. 955 

A suit to recover cesses for an amount not Ps- 

under the provisions of s. 158 of Act Vm of 1885 with respect to appeals 
Hoheih Churtder v. Umaiara, 18- 0. 638. > 

„ A .econd appeal lies to the High Court. »e>i“t,‘rtnemei;tS«r elte*! 
Special Judge affirminp a decision of the Assistant Betllement oiUcer aim 
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XtoX V. TJma Charaiit 10 C. L. J. 641; Vethn v, OopaXan, 20 M. L. J. 291; 
Sri Thacurji Maharaja v. Hirde Uarain, 63 I. C. 811. 

Where the decision of the District Judge is based neither on the evi- 
dence given in the case, nor on admission, such finding of fact is not binding 
in second appeal. — Vishvanath v. Dhondappa, 17 B. 475. 

Where the lower Appellate Court has referred to evidence which does 
not exist at all, and has based his decision principally, if not entirely, upon 
it, the High Court will interfere in second appeal; Bhvpendra v. Peary 
Mohan, 17 C. W. N. 37 (24 W. R, 843 followed). 

A finding of fact based on no evidence or against express prima facie 
reliable evidence can be interfered with in second appeal; Khuhiv. Gholtu, 
103 P. L. R. 1915: 41 P. W. R. 1915: 28 I. C. 555. 

If the contention is that there is no evidence of negligence by a com- 
mon carrier ns to loss of goods, it is a question of law; but tho^ question 
whether the evidence is sufficient to justify the inference of negligence, is 
one of fact; Ahhil Chandra v. I. 0. N. Ry. Co., 21 C. L. J. 685. 

Question of Pact — ^Flndlnii on such a Question. — ^Tt is settled la^ 
that a Court of Second Appeal is not competent to entertain a question as 
to the soundness of a finding of fact by the Court below. But the sound- 
ness of conclusions from facts found may involve a matter of law, and mav 
be questioned by a Court of Second Appeal. The expression ** specified 
law ” in cl. (n) of 8. 584, C. P. Code. 1882 (s. 100) means “ specified m the 
memorandum or ground of appeal.” — Ram Goval v. ShnmBhhaion. 20 y- 
93, P. C. (18 0. 23. P. C.. follmoed). Explained in Balaram v. Manqia 
DfiKB. R4 C. 941 : 11 C. W. N. 959 : 6 C. L. J. 237. See also Rah Rnn v. 
Oaneah TJari. 21 B. 91; Kameshwar Pershad v. AmannfiiVa, 28 0. fio. 

C. W. N. 649; Krishna Kinhore v. Mohamed Ali, 8 C. W. N. 255; Bagg^ 
Mai V. Siiaram, 63 I. 0. 575. 

The High Court oupht not to interfere in second appeal with a find- 
ing of fact so long as there is some evidence to support it, but 
the lower Court has arrived at its findinos without evidence and the tnfl 
is had, the Hieh Court will inferefere; ThaTivrii Sn Jvnal v. Raj Mangai. 
7 Pat. L. T. 547 : 94 I. C. 929: A. I. R. 1920 P. 187. 

Pindintrs of fact arrived at bv first appellate Court are conclusive, 
the High Court and the Privy Council are bound to accept them wilno 
further enquiry; Baairam v. Ram Raian, A. I. R. 1927 P. C. 117. 

The finding of the lower appellate Court should not be accepted <*3 » 
finding of fact when it is vitiated by errors of law or misreading of the doc 
mentary evidenee, and is based on inadmissible evidence; Sidheairfir 
Gaitngaaagar, 130 L. J. 61 : 93 I. C. 455 : A. I. R. 1920 Oudh. 43t- 

The High Court in second appeal is bound by findings of fact arrived at 
hv the lower Appellate Court, provided thev are arrived at after a 
^J'^tion of the whole evidence on the points nrisiner in the case, but 
High Court will interfere and remand a case when the Court gave uo rea- 
sons for arriving at its conclusions, nor did it in any way refer to the e^' 
denre on the nnints.— Banfchandf Rat v. Kiahore Mandal, 2 Pat. I». T- 
0 Pat. L. J. 72. " ' , - . 

The question whether there' was undue influence or not, and whether 
the document was executed under undue influence or not, is a question 
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enacts that no second appeal shall lie except on the grounds mentioned m 
8. 5S4 (s. ICO). The provisions of those sections shoiild be strictly adhered 
to.—Eamethar Penhad v. ^monutullo, 26 C. 63: 2 C. W. K. 649 (14 
0, 740: L. R. 14 I. A. 101; 17 C. 291: L. B. 16 I. A. 233; 18 C. 23: 
L. R. 17 I. A. 122: and 19 C. 249: L. B. 19 I. A, 1, referred to). 

The High Court set aside a judgment on the ground that the High 
Court did not know what it meant although it was not considered to be 
erroneous, Dehendra v. Annoda, 19 C. L. J. 545. 

Under the Code no second appeal will lie except on the groimds speci- 
fied in s. ^4, C. P. Code, 1882 (s. *100), There is no jurisdiction to 
entertain a second appeal on the grmmd of an erroneous finding of fact, 
however gross or inexcusable, the error may seem to be. Where there is 
no error or defect in the procedure, the finding of the first Appellate Court 
upon a question of fact is final, if that Court had before it evidence proper 
for its consideration in support of the finding . — Durga Choirdhrani v. 
Jeicahtr Singh. 18 C. 23. P. C. (14 C. 740: 17 C. 291, P. G., referred to 
ond foUotced; 9 C. 309, and 7 A. 649 occrrulcd). Hollowed in Dicarha Nath 
V. Mvkunda Lai. 5 C. L. J. 55; Bam Baton v. Nandu, 19 C. 249, P. C.; 
Sam.Gopal v. Shamehhaton, 20 C. 93, P. C. (18 C- 23. P. C., foUoiced); 
Womeeh Chunder v. Chondee Churn, 7 C. 203; Bani Vurara Ghanala t. 
Venkata Narasimha. 37 M. 443 P. C. : 20 C. L. J. 375 : 19 C. W. N. 97; 
16 Bom. L. R. 853; Wali Mohammad v. *Va7iammad, 5 Lah, 84 : 86 I. C. 
993: A. L E. 1924 Lab. 444; Dalip Singh v. Ishar, 7 Lah. I*. J. 11: 80 
1. C. 250; A. I. B. 1925 Lah. 333. 

“ Decision being contrary to law.” — ^An appeal lies against an appel- 
late decree passed without jurisdiction, as the decision is contrary to law 
within the meaning of s. 100, sub-s. (1) of the C. P. Code; Bandiram v. 
PttTna, 27 C. L. J. 115 : 45 C. 926. 

Question of Law. — Questions of law and fact are sometimes difficult 
to disentangle. The proper legal eSect of a proved fact is essentially a 
question of law; so also is the question of the admissibility of evidence 
and the question whether any evidence has been ofiered on one side or the 
other; but the question whether the fact has been proved, when evidence 
for and against has been properly admitted, is necessarily a pure question 
of fact; Nafar Chandra v. Shukur, 46 C- 189 P. C. : 23 C. W. N. 345. 
where the facts are not in dispute, the legal inference to be drawn there- 
from is a question- of law; Lakshmi Naram Baijnath v. Secy, of State 
27 O. W. N. 1017. 

Custom or *' Usage having the force of Iaw.”~The expression ** usage 
having the force of law ” means the common customary law of the country 
^ community; fialaram v, il/anpta Dass, 84 C. 941, p. 951; 11 C. . N. 
059: 6 C. L. J, 237; or a local or family usage os distinguished from 
the general law; Bam Gopal v. Shams Khaton, 20 C, 03: 19 1. A. 228, 

The words “ usage having the force of law ’* in s. 100 (a) do not pivo 
‘he Court any larger powers of interference with findings os to custom ut so 
far as they are findings of fact than wth ony other findings. InU' the 
pliability of evidence let in is for the lower Api»enato Covirt, the vnUie 

be attached to tlio o\idcnco 8up|>osiDg it is acccptctl m true and 
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Dot be disturbed in second appeal; Parbati v. Uahmood, 29 A. 267; 4 A. 
L. J. 121. 


In suits to enforce a right of way, the question whether PI®*^**^ 
bos a right of way or not is a question of fact to be detemuncd 
evidence he produces of user. Where on tho evidence, the Judge 
the plaintiff had not a right of way, held there was no error ™ 

gave the plaintiff a right to a special appeal; Mahomed Ah v. Jugai aam, 
5 B. L. R. App. 84; 14 W. R. 124. 

A hnding that there has been no prescriptive 
easement for the statutory period is a finding of fact with which the - 
Court will not interfere in second appeal; Nagaraja PiUai v. Secretary j 
Stale, 20 I. C. 723. 


^Hiero on a consideration of the entire evidence in the case the o 
Appellate Court has come to the conclusion that the relationship o 
lord and tenant exists between the parties and that 
raised by an entry in the record of rights has been rebutted, the “ 
is one of fact with which the High Court cannot interfere in second, app 
Karim Dux v. Dwarhanath, 64 I. C. 100. 

Tho question whether a person in possession is the ostensible 
real owner within the meaning of s. 41 of tho T. P. Act and w 
a transferee from such person took the transfer bona fde 
reasonable inquirv and taking reasonable care, are questions of inc 
cannot bo disturbed in second appeal; Jamna Dai ▼. Vma SnanKa , 
A, 303. 


The High Court has jurisdiction to interfere in second appeal 
tho decision of the lower appellate Court on questions of fact, oniv, ' 
said Court has made a new case for the parties not warranted by pleaai 8 
and evidence; Abdul Satfar v. ^faung Le Maung, 22 I. C. 802 


Tho only questions which can be considered in second ®PP®®L-tg 
whether, having regard to established principles, the judge of the ap^p 
Court has rightly directed himself, and whether there is evidence to v 
port the finding nf foct at which he has arrived; Oovind Upadhya v. 
rani, 63 L G. 22U 

Tho application for prohate was rejected on the ground that 
cants were not legallv appointed executors. The defendant 
having intermeddled with the estate of the testator, but *J®. 

India concurrently found that he did not do so for the reason as 

not been duly appointed executor he could not have so intermeddled s 
to make himself responsible as executor. Meld, that this decision was n 
a question of fact but one of law and was therefore open to reconsidern i^ 
by the Judicial Committee on appeal . — Maniram v. Dupehand, 

1047, P. C. : 4 C. L. J. 94 : 10 C. W. N. 874, P. C. 

Whether an alienation of minor’s property by the mother end Iw*^ 
guardian is or is not for the benefit of the minor is a question * 

and the finding of the District Judge is conclusive on this point-““j”®f 
tal Hotain x. Daiid Sheikh, 84 C. 86: 11 C. W. N. 71: 4 C. 1>. J- 


The mere fact that the evidence in the case is merely 
does not constitute the finding of the lower Court as to adverse posses* 
a finding of law; AfaAomed Amed x. Babu, 71 X. 0. 782. 
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Uiharaia, ’2 Pat. 019; 70 I. 0. 847: A. I. B. 1924 Pat. 810; Praiap 
iJarain v. Ram Kumar, 24 A. L, J. 518; 04 I. C, 944: A. I. B. 1920 
ML 458. 

A lower Appellate Court by putting aside ond omitting to consider tbo 
relevant evidence actually produced upon (he essential question in the 
case, commits an error in law, w'bich the High Court is competent to 
interfere in special appeal.—Huro Prasad v. TFoomatam, 7 C. 263: 8 C. L. 
R. 449. 

Where the lower Appellate Court left out of account an important 
portion of the evidence relied upon by the plaintiffs, held that this was an 
error of law and a ground of socond appeal . — Hasan Kuli v. Nakchedi. 83 
C. 200. 

To discredit oral evidence on merely general reasons not affecting the 
credit of any particular deponent is an error of law and justifies interference 
m second appeal.^Bom Subhag v. Kesko Prasad. 29 1. C. 678 

An erroneous view of evidence involves an error of law . — Iswat 
Ckunder v. Sattsh Chunder, 80 0, 207: 7 C. W. N. 128. But see 4 O. 
li. J. 198. 

The fact that the lower Appellate Court has misdirected itself as to the 
of evidence which has been admitted in a suit, is an error of law 
sBoming^a good ground for a second appeal . — Ram Prosad v. Rajo, 5 0. 

In the absence of better evidence tbo lower Appellate Court erred in 
law la not accepting a topographical survey map as evidence of possession 
N prepared . — Gajkoo Damar v, Koiwar, 11 C. W. 

Where the lower Appellate Court's judgment was not bassed on the 
whole evidence on the record (it having left some important evidence out 
of consideration), the judgment was set aside in special appeal, and the case 
wnjanded for re-trial — Sh'undhabun Mohuni v. Shurut (Jhunder, 23 W. R, 
Abdul Rahman v. Sofy Mtkhayesh, 24 W. R. 298; Afoftun Singh v. 
'fnghuHy Kooer, 24 W. R. 297. 

The High Court in second appeal can set aside the finding when the 
lower Appellate Court wrongly excluded the settlement proceedings from 
consideration and disregarded the evidence of the road-cesa returns filed 
by the tenants, and thereby committed errors of law.-~A/aftim Chaniia r. 
Kali Tara. II C. W. N. 1028. 

Held that the lower Appellate Court erred in law in disregarding 
certain evidence without giving sufficient reason for rejecting'it . — Traxlokya 
Mohtni V. ICali Prosanna. 11 C. W. N. 880 

The investigation of a case upon a portion of the evidence excluding 
the other portion under a mistaken impression that it was not legal evidence 
but conjecture, is an investigation erroneous in law, and is likely to pro- 
duco an error in the decision of the case on its merits. The mode in 
^hich evidence is to be dealt with di 60 us 6 ed.-~^/afhurfl Pandey v. Ram 
««cha, 8 B. L. R. A. 0. 108; 11 W. B. 482. 

Where the judgment of the lower Appellate Court was not intelligible 
_ani meaning could not be understood, the High Court set aside the 
judgment in second appeal.— Derr ndro v. Ananda, 19 0. L. <J. 545. 
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The question whether attestotion by a Hindu reversioner amountB to 
assent is a question ot fact and the High Court will not interfere with the 
finding on the point in second appeal; Lahhpati v. Bamodh Bingh, 18 A. 

L. j. ei6. ’■ 

Mixed Qaestlon of Xiaw and Fact. — ^Acceptance of overdue instslmenti 
by a creditor may constitute waiver — ^The question of waiver is a mixed 
question of law and fact and the question may be interfered wdth in second 
appeal; Eaain v. Abdul Wahab, 16 G. W. N. 10. 

Where the lower appellate Court had found that as a plot of land wa« 
held revenue free by the Government, it ceased to be a part of the Mahal, 
the question is one of mixed fact and law and can be interfered with in 
second appeal; Abdul Rahim Khan v. Ahmad Khan, 86 A. 231. 

The question of adverse possession is a mixed question of fact and law 
(10 0. 253 refd. to). Where the Court of second appeal is called upon to 
consider whether from the facts found, an inference can fairly be drawn 
that the possession was adverse, it is a question of law which the Court j* 
entitled to mvestigate. The facts found need not be questioned. It 
the soundness of the conclusions from them that is in question and tfc* 
is a matter of law (42 A. 152 relied on); Balaram v. Byamacharan, S3 
C. It. J. 344: 24 0. W. N. 1057; Jogendra Nath v- Rajendranath, 20 0* 
W. N. 890 (19 C. 253, 262; 20 C. 93; 29 C. L. 'J. 241; 24 C. W. N. 1057 
refd. to); Mt. Munga v. Lachmi Praaad, 6 N. L. J. 70: 74 I. C. 51; Babitrt 
V. Nadier Ghand, 94 I. C. 38; A. I. K. 1926 Gal. 881. - 

The question of what passes at a sale in execution of a decree is # 
mixed question of law and fact, and the High Court m second appe^ 
not bound by the finding of the Court of the first appeal with regard to it.— * 
Gnanammal v. Muthuaami, 13 M. 47. 

The question as to what passed to a purchaser at a sole of the familf 
properties in execution of a decree on a promissory note executed by » 
Hindu father is a mixed que&tion ot law and fact; Natela Pathar v. 
Pathar, 23 L. W. 849: 94 I C. 68: A. I. R‘ 1926 Mad. 851. 

[ The question whether a Hindu family is joint or separate is P®* 
necessarily a question of fact merely, but may be m certain circumstance* 
a mixed question of law and fact and ^open to reconsideration in 
appeal; Bjrdi Ckand v. Popat Lai, 95 I. C 183 : A. I. B. 1926 Nag. 389- 

The question whether the facts found attract' the operation of »* 

of the Limitation Act is a mixed question of law. and fact and as sucD 

can be challenged in second appeal; Shaikh Fazlul v. Shaih 
101 I. C. 874; A. I. R. 1927 Pat 256 

’ The question of the nature of tenancy is a mixed question of law and 

fact; Mdharam v. Telamuddin, 15 C. L. J, 220. 

The finding on a question of custom is a mixe^ fiqding of fact and 
law; Shainaer Singh v. Pyare Lai, 20 A. L, J. 57: 64,1. 0. 956. 

The existence or non-existence of an alleged' custom is a mixed que*' 
tion of law and fact and a finding about it is revisable by the High 
in second appeal; Zamorin Baja Avergal v. Unicut Karnavan Samu N<ur, 
38 M. L, J. 276; Bal Bhaddar Praaad v. Narayan Da$, 78 I. 0. 727. 
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is alleged to contaiu on admieaion, that is to soy, a mis appreciation of the 
meamag and effect of on admission is not n question of law which can be 
raised m second appeal; Ujir Ali v. Shadhai Jiehara, 85 C, L. J. 182. 

The expression " construction ” os applied to documents includes two 
things: first, the moaning of the word and secondly, its legal effect. The 
meaning of the word is m all cases a question of fact. The effect of the 
Word is a question of law. A second appeal is not admissible merely 
because some portion of the evidence is m writing of which the meaning 
has been mistaken by lower Appellate Court; Val Sin^h v. i*/i»rmon, 
A. 1. R. 1923 Lab. 02(i; Badri Prasad v. Haj Kunwar, 76 1. C. G8G; A. i. 
11. 1023 All. 337; Bcbi C/iand v. Jai Chand, A. I. R. 1926 Lah. 21. 

^he expression “ construction ” as applied to document includes two 
tbngs: (1) the meaning of the words, and (2) their effect in law. The 
meaning of the words is a question of fact in all cases, and the effect of 
the words is a question of law. Where the document is not of such 
® ^’^meter as to create, modify or extinguish the rights and obligations of 
the parties or otherwise affect their status, no question of its legal effect 
arises and the construction of such a piece of documentary evidence does 
not raise a question of law. Unless there is a question oi the legal effect 
of a deed which may be treated ns a document of title or embodies a con- 
tract or is the foundation of this suit, a second appeal does not lie : Jiaja 
Afakund Deb v. Gopmath, 21 C. L, J. 45 : 25 I. C. 286 (eases on the point 
cxnauetiucly rcuirtued). See also Pran Kiahorc v. Sarada Praaad, 37 C. 
b. J. 680; Kuldtp Narayan v. Banwari, 5 Pat. L. J. 251 : 1 Pat. L. T. 126; 
Benode v. Jlfonmafho Noth, 21 C. L. J. 42; Pran Krishna v. Prasanna, 
C. L. J. 580: 72 I. C. 55: A. I. R. 1923 Cal. 358; Bazlul Karim v. 

Chondro, 15 C. W. N. 752 : 13 C, L. J. 418, where it has been held 
that though the misconstruction of a document which is the foundation of 
the suit or which is in the nature of a contract or a document of title is a 
^ound for second appeal, a second appeal does not lie, because some por- 
tion of the evidence is in writing and the Judge in the Court below makes 
a mistake as to the meaning of it (cases on the point exhaustively 
rcciciocd). 

A finding cannot be sustained lu second appeal if it is based on a mis- 
reading of the first Court’s Judgment;' il/f. Bwonfi v. Chandra Sinyk, 
A, I. R. 1923 Lah. 502. 

Question as to Nature of Tenancy. — T'he question as to the nature 
of tenancy, i.e., whether the tenants are merely tenants-at-will or whether 
they are yearly tenants, is a question of law, w'hich can be dealt with in 
Mcond appeal; Sulafu Das v. Jadunath, 8 C. W^ N. 774 F. B. Followed in 
«am Bayol v. Jlffdnapur Zemindari Co., 15 C. W. N. 263 : 7 I. C. 785. 
oee also Durganath v. Bajendra, 17 C. W. N. 1073. In Maharam v. Tela- 
16 O. L. J. 220, it baa been held that the question of the nature 
of the tenancy is a mixed question of law and fact. 

Irrelevancy of Deelelon.— Where in a rent suit, although the tenancy 
ond rental w’ere admitted and no plea of payment thereof was token, the 
t^urt dtamisBcd the suit on the ground that tlio lands described in the 
piamt were not comprised in the tenancy, held that it w.js not necessary 
for the Court to decide the question us to what lands were eoinpriscd in the 
tenancy, and hence this irrelevancy of the decision made the judgment 
“Ppealable; Jatindro v. fndu JBbusan. A. I. R. 27 Cal. 4IU: lOO 1. C. 525. 
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B. 560; Dhoondh Bahadoor v. Priag Singh, 17 W. R. 814; and Kewal 
Kondoo V. Omrao Singh^ 25 W. B. 16D. 

A £nding of fact arrived at upon reasons purely spectilatiog amounti 
to a mis-trial, which can be set aside by the High Court in special appeal,— 
Mahomed Aiwaddi v. Shaffi Mulla, 6 B. L. B. 26. 

A finding of a fact by the lower appellate Court was set aside on 
special appeal, and the case was remanded, on the ground that the Judge 
assumed a state of things m favour of the defendant which the defendant 
had not urged, and which was contradictory to his' case and because the 
finding of the Judge w'as opposed to a proper inference which arose tom 
such' facts , — Surbetwar v. Cfioto Aritoollah, 8 B. L. B. Ap. 78: 17 W. B. 
218. 

Where there is sufficient evidence to support a finding of fact in second 
appeal, it cannot bo impeached on the ground that the reasoning is not 
aocrute; Sheik Afutommad Shufcer v. Abdul Ghani, 71 I. C. 869: A. I. B- 
1923 AU. 362. 

No special appeal will lie on a ground relating merely to the weight 
of the reasons given by the low'er Appellate Court for the conclusion smveo 
at. — Doorga Chum v. Shamanund, 12 W. E, 876; Mackenzie v. Joirawr, 
25 W. E. 187. 

Proper or Improper Exerolse of Discretion — Interference In Special 
Appeal, — ^In a suit by co-sharers for demolition of a building ss haring 
been recently erected without their consent on common land by another 
co-sharer, the first Court granted mandatory injunction, but the lower 
Appellate Court refused it. Held that such refusal was a good groimd of 
special appeal, as the Court below had exercised an arbitrary discretion.— 
Ram BakaduT v. Bam Shanker, 27 A. 683, F. B. : A. W. N. (1905) 158* 
2 A. Jj. J. 455. 

Unless a very strong case is made out, a Court of second appw^ 
will not interfere with the discretion of the Court below in passing a 
for money payable in instalments, especially where a large portion of the 
amount decreed consists of interest (16 C. W. N. 1088 re^d. fo); Bkup 
Cfiand V. Udc Bain, 66 I. G. 147: A. I. R. 1922 Lah, 355. 

A question of the award of future interest is discretionary with the 
Court and is no ground for interference in second appeal; Aga Mahotne 
Ailam v. Jodh Stngh, A. I. B. 1923 Iiah, 513. 

An appeal as to coats will lie from an appellate decree where the 
Court has exercised its discretion as to costs arbitrarily, and not according 
to general principles. — Daulat Ram v. Durga Prasad,' 16 A. 333; Narain 
Das V. Khusi Ram, 27 Punj. L. E, 391. 

The question as to whether the Courts below have exercised a juoper 
descretion in dismissing a suit under s. 136, C. P. Code,' 1882 (Or, XI r* 
21) is one with which the High Court will not interfere on special appeal. 
Lalla Dabee Pershad v. Santo Per shad, 10 C. 505. ' 

No second appeal will lie when the lower Appellate Court has dm* 
allowed the plaintiff’s plea of excuse for' not having filed his appeal 
limitatjon, exercising therein judicial discretion, after consideration of the 
facts and not arbUnmlj. — Ttilio Kunwar v. Oajraj Singh, 25 A, 71, follow- 
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dealt \cjth m Bpecinl appeal without n remand or rehearing.— »roy Ifa^ 
r. Omrao Roy, 12 W. K. 481. 

A case in which the High Court in special appeal, being of opinion 
that the judgment of the District Judge roveraing that of the Munaif on 
the credibility of witnosses, did not fulfil the conditions that it ought to 
fulfil, brought up the cAso before itself and heard it as a regular appeal.— 
Parmfshur x. BrijoJaU, 17 0. 256. 

Where the lower appellate Court dismissed the plaintiff’s suit on the 
ground of his failure to discharge an onus wrongly ""j 

ignoring altogether the evidence adduced by '■Jt 

will interfere in second appeal; Hari Moni v. MoU Shethh, 16 C. . . 

779. 

Where a deposition made in another auit, to which special appellant 
was not a party, waa admitted and used by the first 
objection on the part of the special appellant, it was held that he could 
not be allowed to object to it in special SLJ* 

Hoot AU. 12 W. R. 88. See also Lahshman x, Amni, 24 B. 591 : 2 Bom. 
L. R. 886. 

Omission to Consider Important Evidence Is an Error of 'To^l 

omission to consider an important part of the evidence is an error of a , 
Harain Pal v. .4diraifo Mandal, 3 I. C. 173 (30 C. 207 refd. to). 

In a suit for recovery of possession of land on declaration of 
thereto, the Court of first instance in giving a decree to the plaintiff 
relied upon a sale certificate along with^ other 

Court reversed the decree without considering the sale certificate. Held, 
that the appellate Court ought to have taten into consideration the sale 
certificate along with the other evidence in the case; Harendra Kumar v. 
Durgacharan, 62 I. C. 697. 

The report of the commissioner in a case of boundary J® 

important piece of evidence and should be considered bv e u f’/virf 
late Court. An omission to do so justifies the second 
m remanding the case to the lower appellate Court; Mi/sst. Sonefcunr v. 
Baidyanath, 8 P. L. T. 483.. 

'•Substantial error or defe’ot In procedure.”— Where ^^^wer ^urt 
sets up a new case not raised by the parties m the first 
at a finding of fact on the basis of. such new case there being no e^ce 
on the record to support such finding, it will ^ a substantial eiror or 
defect of procedure in consequence of which the High Court 
in second appeal . — Shivabasava x. Sanyappa, 29 B. 1 P- L>. . » - 

865. P. C. • . 

^ Where the lower appellate Court reversed the ^®®|‘®® 

Court without anv evidence upon which it might reason ab y c 
conclusion, held that there had been a substantial enw or ^fect m t^he 
procedure of the lower appellate Court, and ^be High ^urt 
>n interfering in second appeal . — Hemanta Eiiman y. B'W * 

17 C. 875. P. C. See also rirhhadrappax. M^dnia^ 15 B. 6.0, and 
81iirabo«aca v. Sanjappa, 29 B. 1 P. C. : 8 C. W. 665, P. O. 

^ The failure by an appellate Court to determine the critical quest^ 
between the parties to a suit and to consider the oral evidence adduced 
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law, but » question which depends upon facts. — Biru Mahaia t. Skyama 
Churn, 22 C. 483. 

The question of deficiency of Court'fee cannot be raised for the dni 
tune in second appeal. — Wilayat Ali v. Umardaraz, 19 A. 165. Where 
the question of deliciency of Court-fee is raised in the second appeal, the 
proper procedure is not to dismiss the appeal, but to direct the party to 
pay the proper duty within a specified time. — Valambal Amal v. Yythi- 
Itnga, 24 M. S31. See also Narain Singh v. Chdtur Bhvj, 20 A. 862. 

An objection as to want of stamp upon an arbitration award cannot 
be taken for the first time in second appeal; Jadunath v. Kailat, 10 C. 
Xf. J. 41. 

Order Admitting or Rejecting Review or Setting Aside an Order 
Granting Review. — See the caies noted under Ot. XLVIJ, t. 7. 

Dismissal of an Appeal for Default of Hearing, If Ex Parte.— An cider 
dismissing an appeal for default is not a decree, therefore no 
appeal lies from such order — Nga Ckok v. Nga On Qaing, U. B. E. 1009, 
2nd Quarter Civil 27; and 23 G. 115 and tl27. 

Held by the Full Bench, that a respondent, m whose absence the 
appeal has been heard ex parte and against whom judgment has been 
given, may prefer a second appeal from the decree, under the provisions or 
a. 684, C. P. Code, 1882 (s. 100), and his remedy is not limited to an 
application under s. 660, C. P. Code, 1882 (Or Xiil, r. 21), to the 
which passed the decree to rehear the appeal. — Ajudhia Prasad v.' not- 
makund, 8 A. 354. (2 A. 567 approved). ' See also Kali Kishon t. 
Dhununjoy, 3 C. 228; and Maruti v. Vithu, 16 B. 117. 

Where an appeal was heard ex parte and the decree of the 
Court was reversed in the absence of the respondent, who W'as not 
of the proceedings till after the time for applying for a rehearing 
a. 660, 0. P. Code, 1882 (Or. XLI. r. 21) had expired, held that the iiig“ 
Court in second appeal had power to interfere under s. S84 (c), C. 
Code, 1882 (s. 100). — Balaji Bau y. SUhabhoy, 19 M. 414. , , 

A defendant who obtains a judgment m his favour in the 
first instance, and who, on appeal by the plaintiff, does not appear ^ 
healing of the appeal or present a petition for a rehearing, may presen 
second appeal against the decree of the lower Appellate Court . — Ex 
Modalatha, 2 M. 75. 

See notes under Order XLI, rule 19. 

Question of Law Not Taken In the Courts Below .Whether. 
Entertained In Special Appeal. — An order dismissng an appeal a® 
presented out of time under section 4 of the Limitation Act,, 

“ decree passed in appeal “ within the meaning of s. 584, C. F. * 
1882 (b. 100). A second appeal will therefore lie from such 
ga Doss v. Row Joy, 12 C. 30. See, however, Tulsa Ktintvar v. Oa]T ] 
Singh, 25 A. 71; and Hamid Alt v. Gaya Din, 26 A. 327. 

An appellant in a second appeal raised orally at the hearing, » 
not taken in his memorandum of appeal to the effect that the 
appeal to the lower Appellate Court had been barred by limitation 
it was presented. Held that the plea could not be heard, — Ahmad a 
y. Woni Husain, 16 A. 123 (13 A. 680 approved; 18 C, 23 referred 
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dealt with in apecial appeal without a remand or rehearing.— »7oy ffom 
r. Omrao Roy, 12 W. R. 431. 

A case in which the High Court in apecial appeal, being of opinion 
that the judgment of the District Judge reversing that of the Munsif on 
the credibility of witnesses, did not fulfil the conditions that it ought to 
fulfil, brought up the eftso before itself and heard it as a regular appeal. — 
Pumeshur v. Brijolnll, 17 0. 250. 

Where the lower appellate Court dismissed the plaintiff's suit on the 
pound of his failure to discharge an onus wrongly placed on him, and 
ignoring altogether the evidence adduced by the defendant, the High Court 
will interfere in second appeal; Han Mont v. Moti Sheikh, 10 C. W. N. 
779. 

Where a deposition made in another suit, to which special appellant 
was not a party, was admitted and used by the first Court without any 
objection on the part of the special appellant, it was held that he could 
not be allowed to object to it in special appeal. — Wazeer Jamedar v. 
Root AU. 12 W. R. 88. (See also Lakehman v. Amrit, 24 B. 591 : 2 Bom. 
I*. R. 385. 

Omission to Consider Important Evidence Is an Error of Law. — Total 
omission to consider an important part of the evidence is an error of law; 
Waram Pal v. Adwaita Mandal, 3 I. C. 173 (SO C. 207 refd. to). 

In a suit for recovery of possession of land on declaration of title 
thereto, the Court of first instance in giving a decree to the plaintiff 
relied upon a sale certificate along with other matters. The appellate 
J^urt reversed the decree without considering the sale certificate. Held, 
that the appellate Court ought to have taken into consideration the sale 
^rtificate along with the other evidence in the case; Harendrn Kvmar v. 
Burgacharan, 62 T. C. 697. 

, The report of the commissioner in a case of boundary dispute is an 
important piece of evidence and should be considered bv the lower appel- 
late Court. An omission to do so justifies the second appellate Court 
'ft the case to the lower appellate Court; Musst Sonekuar v. 

Patdyanaik, S P. L. T. 483.. 

** Substantial error or defect In procedure.** — ^Where a lower Court 
sets up a new case not raised by the parties in the first Court, and arrives 
a finding of fact on the basis of. such new ease, there being no evidence 
on the record to support such finding, it will be a substantial error or 
defect of procedure in consequence of which the High Court may interfere 
®®oond appeal. — Shivabasava v. Sangappa, 29 B. 1 P, C. : 8 C. W. N. 
885. P. C. 

Where the lower appellate 'Court reversed the decree of the first 
Court \nthout anv evidence upon which it might reasonably come to the 
conclusion, held that there had been a substantial error or defect in the 
procedure of the lower appellate Court, and the High Court was richt 
‘°^®*I®ring in second appeal. — Hemanta Kumari v. Brofendro Kithore, 

W C. 675, P. C. See also Virbhadrappa v. Mahantapa, 15 B. 670; and 
Shtvabagava v. Sangappa, 29 B. 1 P. 0. : 8 C. W. N. 805. P. C. 

The failure by an appellate Court to determine the critical question 
between the parties to a suit and to consider the oral evidence adduced 
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69 (followed in Mir Khan v. Sarfu, 5 Lah. L. J. 163: 74 I. C. 577). lo 
Kanahai Lai v. Suraj Kunwar, 21 A. 446, it has been held that, althougb 
the plea of ret judicata may be taken at any etoge of a emt, incluchag 
first or second appeal, an Appellate Court is not bound to entertaia the 
plea if it cannot be decided upon the record before that Court, and if iti 
consideration involves the reference of fresh issues for determination by 
the lower Cour^i; 

Held that, m disposing of a second appeal, the High Court is com* 
potent under s. 542, G. P. Code, 1882 (Or. XLI, f. 2), to consider the 
question whether the plaintiff has any cause of action or not, although 
such question has not been raised by the defendant-appellant in the 
Courts below, or in his memorandum of second appeal, but is raised for 
the first time at the hearing of such appeal . — Luctiinan Pratad v. 
dur Singh, 2 A. 884. See also Parbafi Charan v. Kali Nath, 6 B. !*• 
Ap. 73. But see Kali Coomar v. Bromomoyee, 1 W. It. 23; SudaUmo 
V. Raj Mohun, 11 W. It. 350; and Bukah Aly v. Joyanut Khan, 11 w. 

B. 248. 

Objection as to Jurisdiction, If Admissible In Second Appeal.—.^ 
objection as to jurisdiction was allowed to be taken for the first time m 
second appeal; Ichharam v. Nilmoni, 12 0. W. N. 636; Ram Kithan v. 
Ranahan, A. 1. K. 1923 Lah. 557. 

Where both the Courts below have found that the suit lands did not 
form part of an estate so as to oust the jurisdiction of Civil Courts, the 
decision is binding on the High Court; Tota Varahaliat v. Sri Venkata, 
18 L. W. 824 : 75 I. G. 465. 

Even if it was competent to the High Court to remit a case for 
hearing on an issue not raised by the defendant in the pleadings or sug- 
gested in the lower Courts, this might be done only in exceptional cas 
for good cause shown and on payment of all costs thrown 
Sri Ram Chandra Bhanj Deo v. The Secy, of State, 43 C. 1104 P. C.. 

C. W. N. 1245: 24 C. L. J. 296. 

An objection as to stamp cannot be taken for the first time in 
appeal; Jadunath v. Kailaah, 37 C. 63: 14 C. W. N. 75: 10 C. L. J* 

New Case Not be Made In Second Appeal. — party is not 
to make a new case in the second appeal; Chuni Ahii v. Kkctn Ona , 
27 I. C. 810; Laban Sardar v. Chayen Mullick, 13 C. W. N. 768. 

It is not open to a defendant to change the whole nature of b** 
defence at the last moment, and to set up in a Court of Appeal * P 
which he has directly and fraudulently repudiated in the Court belo 
— Saipab/tama v. Kriahna Chunder, 6 C. 55; 6 C. L. B- 375. 

It is not the function od the High Court in second appeal ^ 

the defects in a party's cas^; Chandbhai Muhammad Bhai v. Haaano 
RahimtuUa, 23 Bom. L. R. 1033. 

The parties are not entitled in special appeal to change their 
of action, and to set up a new case, and ask relief on different grouna • ^ 

Kanhia v. Mahin Lai, 10 A. 495; Mahomed v. SHaramayyar, 15 ' 

and llahi Khan v. Sher Ali, 26 A. 831; Puruahotam r. Pandurang,^ ^ 
149, Qopal V Hanmat, C B. 107; Narinjan v. Charu Daa, 8 Lah. 23.1 • 

I. 9 . 667; A, I. R. m2 Lah. 863,i ■ 
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recording the reaion for jts admission as regarded by Or. XLI, r. 27, 
is a substantial error in procodure and is a good ground for second appeal. 
^Kehal V. Fajani, 89 C. L. J. 261: 81 I. C. 000: A. I. R. Cal. 08. 

K^sal to Call or Examine Witnesses or Parties. — An exercise of the 
discretion of the Court in refusing to grant a fresh summons on accouni 
of delay in applying for it, cannot be interfered with on special appeal. — 
Brijo Lall Vf Aughor Loll, 25 W. B. 71, 

It is in the discretion of a Court of first instance, after the plaintiff’s 
case is closed, to allow him to call further witnesses. There is no right 
of special appeal upon the point. — Rafchal Dass v. Protab Chunder, 12 
W. R. 455. But see 3fon{ Lcl v. iTfiiroJo Dost, 20 C. 740 and 745*nofe, 
where the High Court interfered in second appeal, holding that it was 
a substantial error in procedure. 

^ Failure of a Court to examine tlie^witncsses of^a party .is a valid and 
substantial ground for interference' 'in * second^ appeal; M'a 'Daw Thu v. 
Ma Daw, 8 I. C. 990. 

^ Omission by the first Court to examine Some of- the witnesses for the 
plaintiff, where such omission w'as not brought to the notice of the lower 
Appellate Court, cannot be made a ground of second appeal. — Oulam v 
Badruddin, 18 B. 836. 

Omission to Frame or Try any Issue or to Determine’ any Essential 
Question of Fact. — If, on second appeal, it is found that certain material 
facts, having an important bearing upon a question at issue in the suit, 
Mve been omitted to be considered by' the lower Appellate Court, the 
High Court will interfere with the decision of the lower Appellate Court 
though it be on a question of fact — Dina Noth v. Han Dasi, 11 C. 
499. ' 

Where the first Court dismissed a ' suit on one of the issues, vh.. 
that of title, observing that it was , not necessary to decide , the other 
issues, one of which was as to 'issue^^of limitation, and the second Court 
decreed the suit by reversing the 'finding of the first Court on the issue 
of title, but omitted to record a finding on the issue of limitation. Held 
that the case must be remanded to the lower Appellate 'Court for finding 
on the remaining issues. — Kaila<ih Chandra x' Aim; a B chart , 4 C. L. J. 
66 . 

Where it appeared that ah issue was^raised as to ownership, and both 
parties gave evidence before the Sub- Judge on such issue, ,and the lower 
^PPollate Court omitted to find on, such issue. Held, reversing the decree 
of the lower Appellate Court, that it ought to have found the issue as tj 
ownership. — Famkar Qopalji v. Oanga Bom,' 16 B! 645.' 

Allowing or DIsallonIng Additional Exldenoe in Appeal. — The refusal 
1 ^ 0 ^ Appellate Court to exorcise the discretion under s. 568, C. P. Code, 
1882 (Or. XLI, r. 27), with respect to the admission of additional evidence 
womd be an error or defect ,in procedure within the meaning of a. 584, 

P. Code, 1882 (s. 100)* because a. 568 (Or^ XLI, r. 27) distinctly implies 
that the discretion must be exercised." But a refusal in the exercise of dis- 
cretion to admit additional evidence is undoubtedly not such an error or 
defect. — Fam Piart v. Kdllu, 23 A. 121. Followed in Dvrga Pranad v. Jat 
Narain, 83 A. 879: 8 A. L. J. 175. 
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“ Any BuU of the nature cognizable by Courts of Small Causes."— 
Suits triable by Courts of Small Causes under the proTisions of the Pro- 
vincial Small Cause Court Act, IX of 1887, when tried by Courts invested 
with the powers of Small Cause Courts, are not appealable. But whers 
the Local Government has not established Small Cauie ^urts, nor 
invested any other Judge with power to try Small Cause Suits, in such 
places, the Small Causes Suits are tried by Civil Courts under the ordinary 
procedure, and such suits are then called suits of Brnall Cause C^rt 
nature, and no second appeal lies from the decision in these suits, ott 
Soundaram v. Sennia, 23 M. 647: 10 M. L. J. 829, F. B. As to B«nli 
which ore of the nature cognizable by a Court of Small Causes, tee ss. ll)i 
16 and 27 of the Provincial Small Cause Courts Act (IX of 1887). 

The term suit " in s. 102 of the C. P. Code is not used in • 
restricted sense. It includes not merely the proceedings in the suit up 
to the stage of decree but comprehends also the proceedings in execution 
of the decree j Warith ^fun$hi v. Aftabuddin Behan, 16 C. L. J. «o* 

A suit for rent under the Madras Estates Land Act is not a “ suit 
of the nature cognizable by a Court of Small Causes within the mesiung 
of 8. 102, C. P. Code, and a second appeal lies even in cases where tne 
subject-matter of the suit is less than Es. 600; Sri Varadareja n® 
Ghandra v. Kanda Barihivadv, 44 M. 697: 40 M. L. J. 466 

Original Character of Suit Determines Whether Second 
or Not. — For the purpose of determining whether a second appeal i 
or is prohibited by s. 102, what must be looked at is not the 
which the case comes up to the High Court, but the shape 
suit was originally instituted in the Court of first instance. — , 
V. Bajjo, 11 A. 18 See also Haris Chandra v. Narayana, 24 M. 50» 
Laic shaman Dat v. Anna, 33 B. 856 (360), Cherriyom v. Vhera ’ 
22 M. L. J. 47; Jagannath v. Debt Sahay, IS I. C. 493; 

V. Lane, 82 B. 856; nor should regard be had to the mode of triai w jj 
suit; thus a suit which is of the nature cognizable by a Court ot a 
Causes, is none the less so, because instead of being tried 
summary procedure, it has been tried in the ordinary manner; ^ 
Chandra v Srii, 40 0. 537 : 21 I. C. 120; ShanJcabhai v.' Sornamt. 

B. 417. • 

Where a Bub-Judge vested with small cause jurisdiorion 
email cause suit under his ordinary jurisdiction, held that the 
of the suit is not altered by the mode in which the 
exercised his jurisdiction, and that his decree, being final, was y. 

able . — Shanknrbhai v. Somabhai, 25 B. 417. But see Han 
Oanpatrao, 88 B. 190. 

A suit of a nature co^izable by a Small Cause Court does 
to be so within the meaning of this section because the Court in 
it was instituted as a Small Cause Court suit, returned 
filed on the regular side under s. 23 of the Provincial Small 
Act, on the ground that the suit involved questions of title. ^ 

Tuppan V. Shellan, 15 M. 98. See also Kali Krishna v. 7 *romnnt < 

C. 657. Followed in Rash Behari v. Sridhar Belal, 6 0- .po* 

Narayan Bhashar v. Balajt, 21 B. 248; Bada v. Brij Mohan, 20 A- 

82 B. 660: Bachchi v. Debl Prasad, 67 I. 0. 657; Kanwar Btnyn ■ 
Viaga Singh. 8 0. L. J. 891 ; 65 I. C. 7; Mohint v. Sankar 

L J 552: 80 I. C. 210; A T. E. 1924 Cal. 487; Ram Krishna v. The rr^ 
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ooiTCctneM of this, as a legal conclusloD to be drawn or not, was a 
question open to second appeal, and the High Court was not precluded 
deciding fo tho contrary,— La cfimestr or Singh v. Manowar Hotirin, 
J9 C. 253, P. C. Referred fo in Tiafaram v. Gonesh, 21 B. 91. 

\^ere the lower Appellate Court arrives at a conclusion, which is 
^ inference based upon an erroneous view of law, the judgment is open 
to qu^fion in second appeal.— fsJian Chunder v. Bt$hu Sirdar, 24 C. 825; 
8 0. W. N. 6$5 (19 C. P. C. 253, P. C. and 20 C. 93 P. 0., Te/erred to). 
See also Nut Mohamed v. Kcsanmal Bawdlnicd, 7 S. h. B. 11 ; 20 I. C. 
523. 

High^ Court w’ill not interfere in second appeal with a finding 
of toct by a District Judge merely because he failed to indicate sufficiently 
m his judgment that ho gave as much weight in defendant's favour and 
plaintiff to the presumption arising from the non-production 
of a deed as the High Court would have given to it, had they been the 
Judges composing the Court of first appeal. — Chohkalinga v, Jl/ahoh'naam, 
2< r. 0. 883; 1 L. \7. 850. 

Decision Based on Inadmissible Evidence. — A judgment of a lower 
Appellate Court based on insdmiasable evidence can be impeached in 
second appeal (2 W. R. 74: 21 C. L. J. 45 refd. fo); Tara Kxtmar v 
A«Wflr Arun Chandra. 86 C. L, J. 889; Baoji v. TTorlu, 1923 Kag. 107; 
or where secondary evidence is admitted in contravention of the provi- 
^ons of 88. 65 and 66 of the Indian Evidence Act; LachTnon v. 

16 I. A. 125; 16 C. 753. 

Decision Based Not on Evidence hut on Sunniaes and Conjectures. — 
Wben a finding of fact is based on no evidence whatever or is based on 
purely conjectural grounds, !t con be examined by a High Court in second 
^peal; Mun&ha Singh v. Vttam Singh, 4 Lah. Ii. J. 81: 64 I, C. 428; 
Ktehen Lai v. Kanhaya, 5 Lah. L. J. 106. 

A finding as to the ancestral nature of certain property based upon 
mere coniectures and presumptions is liable to be set aside in second 
appeal; Naiha Singh v. Mahan Singh, 8 Lah. L. J. 485: 97 I. 0. 241: 
h J second appeal to attack a decision 

no « evidence but on surmises and conjectures; Dhrupad v. Hari, 

0. W. N. 826; Bfiagtaon Das v. Samser Singh, 83 P. L, R. 1918. 

. Decision Based on Evidence Not on the Record.— It is a well-known 
pnnciple of law that a decision that there is no evidence to support a find- 
mg 18 a decision of law; ffarendra Lai v. Hart Dasi, 41 C. 972 : 18 C, W. N. 
817: 19 G. L, J. 484 : 16 Bom. L. B. 409; 12 A. L. J. 774 : 27 M. L. J. RO 
ofe also Purushoffam Ponduronj;, 89 B, 149, 

. , the lower Appellate Court revereed the decree of the first Court 

tnout sufficient evidence. Held that the decision was erroneous in point 
oi law and was a ground of special appeal . — Sham Chand v, Bun/jo Chun- 
<f(r. Marsh, 558; 2 Hay 663. 

. . ^^ere there is no evidence in support of the findmg of the lower Appel- 
le Court, the High Court will interfere in second appeal.— Ananda Chun- 
«o“ Nath, 4 C. L. J. 198 (17 C. 875, P. O. followed). In second 

the High Court can interfere when there is no evidence to just^v 
me finding of fact. — Peary Mohan v. Joie Kumar, 11 C. W. N. 83, i- - 

C. P, C.— -41 
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Oopi A/oKun,. 16 C. 652; Srinivasa v. Siva Kolundu, 19 M. 849; 8a 
Bhman v. Krishna Kali; 20 0. L. .T. 196: 18 C. W. N. 1808; Chan 
Daya v. Bhagban, 23 C. L. J. 125. 

The suits for contribution exempted from the jurisdiction of the 8n 
Cause Courts, are suits in which contribution is claimed in respect 
payment made by a sharer of money due from a co-sharer. But 
exemption does not apply to cases where no debt was due from the 
sharer prior to payment and the contribution is sought in respect o 
debt created by the payment itself. In such cases no second appeal i 
lie when the amount of subject-matter does not exceed Rs, 500. — Afar 
dtttrnaf V. Mavula Maraeair, 80 M. 212; 17 M. L. J. 876 (11 C. 
referred to). 

A suit brought to recover, by way of contribution, a share of 
decretal amount paid by the plaintiff is one of a Small Cause nature : 
excluded by Sch, H of Art. 41 of the Provincial Small Cause Courts A 
1887, ond where the amount is less than Rs. 500, no second appeal li 
Afohamwcd Ser Khan v. Chamman Khan, 94 I. C. 949: A. I. B. B 
All 456 

Damages.— A suit for compensation for money realised by the defe 
ants from the actual occupants of the land, who were stated to hs 
been the plaintiff's tenants is a suit for damages, and therefore no sew 
appeal lies to the High Court in such a suit valued at less than Rs- ^ 
— Kali Krishna v. Izxatunnissa, 24 C. 557. Followed in Rash Behan 
Sridhar Belal, 6 C. W. N. 687. 

A suit for damages against a police officer for entering plaintif 
house and thereby obliging plaintiff’s wife and others to remain 
is cognizable by Small Cause Court and no second appeal liesj dm 
N ath V Krishna Lai, 10 C. L. J. 198 (12 M. L. J. 849 followed). 

No suit for damages occasioned by personal injury will He i® * 
Small Cause Court, u^ess actual pecuniary loss has resulted from s® 
injury to the plaintiff. 'Wien there is no such pecuniary loss, the si 
for damages will lie in the ordinary Civil Courts, and a special 
lie to the High Court, although the damages claimed are below Rs. 50 
V. Samirvddin, 4 Bom. L, R. 81 : 12 W. R. 477; Raj Ohund 
V. PuncfianwH, 4 W. B. 7. 

A suit for money paid by an unsuccessful claimant, under a. 240, A 
VllI of 1859, in order to save from sale his share of an estate wn>< 
had been attached in execution of a decree, is in reality a sujj * 
damages, and (the value being below Rs. 500) is in the nature of a 
Cause Court suit in which no special appeal will lie . — Poorshvitaiim 
Oour Soonder, 18 "W. R. 283, 

A suit to recover money attached, but subsequently released on 
dishonest and wrongful objection, is a suit for damages, and one of * 
nature cognizable by a Small Cause Cou^, and no special appeal IneT' 
fore lies, — BTafian Stn/jh v. Chunni Lai, 6 A. 10. 

A suit for damages of any Vind below Rs. 500 (e.g., a suit for damag* 
for not cutting through a bund whereby plaintiff’s crops were 
in 'wnsequence of accumulation of water) is cognizable by a Small Uau 
Court and no special appeal lav in such a case, — Qopee Nath v Oeorg* 
e AV. B. 7. 
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of fact. But it IB open to Court iu second appeal to examine the evidence 
to Bee whether there is any evidence to support the finding. If there is 
00 evidence, then the High Court would sxirely interfere with the finding 
of fact; Vcnhatarama v. KrUhnammal 52 M. L. J. 20: 99 I. C. 571- 
A. I. R 1927 Mad. 255 

A finding of fact arrived at by the lower Appellate Court on the 
that there is no evidence to the contrary could be Buccessfully 
challenged in second appeal if there is as a matter of fact evidence to sup- 
port the contrary; liajeswari v. Pulin B chart, 25 0. W. N. 8S1. 

Whether the erection of an indigo factory by an occupancy tenant 
under s. 23 of the B. T. Act renders the land unfit for the purposes of the 
tenancy, depends upon the circumstances of the individual case, the size 
of the holding, the area withdrawn from actual cultivation and the effect 
of such withdrwal upon the fitness of the bolding, as a whole, for profit- 
Mje cultivation. The question in each case is a question of fact, and the 
High Court cannot in second appeal interfere with the finding of the 
lower Court.— Hari Mohun v. Surendra Narain, 84 C. 718, P. C : 6 0. L. 
J. 19: 11 C. W N 794 f31 C. 174 • 9 C. W. N. 87 revcTsed). 

Y^ere the main question in a case was whether or not the grant oi 
certain pasture land in a village by the Government was inconsistent with 
general wishes and well-being of the viUage community and the lower 
Appellate Court was of opinion that the grant was inconsistent with the 
general wishes and well-being of the community, such a finding was one of 
fact and cannot be disturbed in second appeal; Oita Ram v. Kirpa Ram, 
88 A. 256- 12 A L. J 378. 


Where under the terms of a contract of sale, goods were to be un- 
damaged and the Courts below found it to be damaged, it is a finding of 
fact binding in second Appeal: Firm of Ram Dayal Ram Narain v. Firm 
of Bhairo Bux Oouridutta, 1 Pat. L. E. 898. 

*^6 Question of the amount of damages, in a case of slander, is a 
question of fact and it is not open to the High Court to interfere in second 
appeal upon a question like that; Joae^tvar Sarma v. Binaram Sarma, 8 
C. Ii. J. 140 

In a suit for damages for assault the question of the amount of 
damages is a question of fact; Mumtan Hutsain v. Lewli, 9 I. 0. 881, See 
W90 31 A 883; 8 C. L. J 140; 10 W. E 164. 


The question whether a particular transaction is hona fide or fraudulent 
w alwavs a question of fact; Lachmi Narnin v. Mf. Nageer Faieema, 94 
C. 927: A. I. E. 1928 Oudh 501. 

A question as to the existence of a customary right of privacy in a 
town is a question of fact and when the evidence on both sides has been 
ronsidered by the lower Appellate Court, the High Court will not interfere 
m second appeal; Shah. Mohamed v. 68 T. C. 8.33 (45 C. 285; 46 

C- 189; 87 M. L. J. 109 foUd.). 

, A finding that a gift was an absolute one enuring for the benefit of 
the donee's descetidents is one of fact and cannot be interfered with In 
second appeal; Affah Jatoaya v. Adrt, 4 Lab. I#. J. 457. 

, The question as to the effect to be given to a petition as evidence 
pft and the finding that there was no gift, was a finding of fact and 
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A suit to recover the value of crops alleged to have been illegally 
carried away by the defendant, while the plaintiff was in possession, is 
one of a Small Cause Coyrt nature and therefore no second appeal lies — 
Annomah’ v. Subramanyan, 15 M. 208. Sec also Krja/i«a Pro$ad v 
Maizuddin, 17 G 707. See also Bindraban v. Sahodra, 11 A. L. J. 599: 
21 I. C. 638. 

Immoveable Property. — Hut is immoveable property and a suit for 
declaration in respect of a hut is not cognizable by a Small Cause Court; 
and a second appeal lies in such a suit, Arjun Ham v. Sadananda, 9 I. C, 1. 

Standing trees are also immoveable properties and suit for recovery 
of possession of standing trees, is- not cognizable by the Small Cause 
Court and a second appeal lies; Puma Chundra v. Kinkar Manjhi, 9 
I. C. 133. 

Marriage. — A suit for recovery of presents made on a promise of 
marriage is a suit based on a promise of marriage and therefore excluded 
from the cognizance of a Small Cause Court and consequently a second 
appeal lies; Nag La v. Nag Than, 14 I. C. 837. See also Kali Bunker 
V. Koylash Cfiimder, 15 C. 833. 

Maintenance. — A suit for arrears of maintenance payable under a 
written agreement does not lie in a Court of Small Causes. — Sammolfia v. 
Mangalathamtiial, 20 M. 29; Amrito Moye v. Bhogiruth, 15 C. 164; aad 
Bhagvantrao v. Gonpafrao, 16 B. 267. 

Mesne Profits. — A suit for mesne profits docs not fall under Art. 31, 
Sch. II of the Provincial Small Cause Court Act and is cognizable by a 
Court of Small Causes. Hence no second appeal lies under the rule w 
n suit for mesne profits when the value of the subject'matter is less than 
Ks. 500.— ffun;o Behary v. Madhab, 23 C. 884 F. B. On the other hand, 
it has been held by a Full Bench of the Madras High Court that suen 
a suit comes within Art. 31 of the said Act and is therefore exempted 
from the cognizance of a Court of Small Causes; Snuormutfia v. 
Aithurusu, 25 M 103 The Bombay High Court has taken a view con- 
trary to that of the Calcutta High Court; Antone v. Mahadev, 25 B. 35. 

The plaintiff sued to recover three specific sums of money amounting 
to Rs. 447-11, being her share of the revenues and profits of three set 
of lands, alleging in her plaint that the money had been wrongly re- 
ceived by the defendant. Held, that the suit was of Small Cause 
nature and no second appeal lies. — Girjabai v. Raghunath, 30 B- 
7 Bom L R 741. 

Money. — A suit to recover money under sub-section (2) of s- 73 of 
C. P. Code, IS excluded from the jurisdiction of the Small Cause 
and consequently a second appeal lies; Oouri DuH v. Atnarchand, 15 
L. J. 49. 

Held, that a suit to recover Rs. 200 paid in respect of the purchase 
of land which was not completed, was a suit of the description cogmz®t»ic 
by the Small Cause Court, and a special appeal would not He. — 
ehand v Hauaree Lall, 1 Agra 275. 

In a suit for recovery of a sum of money lees than Rs. 500, as money 
paid in excess of rent due. Held, that the suit being cognizable by tut 
Court of Small Causes, no special appeal lay to the Ilich Court, oio 
fiohat/rt V. Birchandro, 2 B. L. R. A. 0, 172: 11 W. R. 80. 
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A finding ol the lower eppellate Court that the possession ol a party 
to the BUJt hu8 not been adverse for a continuous period of 12 years, is n 
finding of fact which can not bo reached in second appeal; Mahomed 
Attmtchan v. Su/tan Ahmed Khan, 4 Loh. L. J. 809. 

The finding of a fact by the Lower Appellate Court upon evidence a 
portion of which was inadmissible, is not such a finding of fact as cannot 
be interfered with m special appeal. — Guru Da$ v. Sambhunath, 8 B. L. 
R. 258. r ri' . 

As a general rule, the High Court will not interfere with the finding 
of facta by the Lower Appellate Court on second appeal, save on some 
very special ground; for inbCanco, where such a finding of facts as appears 
to be necessary under the peculiar circumstances of the cases, has not been 
satisfactorily arrived at. — Goluck Nath v. Kirti Chunder, 16 C. 645. 

Held that the finding as to the existence of an implied contract to 
pay, the enhanced rent is a finding of fact, and must be accepted in 
second appeal. — Sinporapu v. Jlfa/i/;ar;'una, 17 M. 43. . 

The question of acquiescence or waiver is a question of fact and the 
finding of the Lower Appellate Court on such a question is final and cannot 
be interfered with in second appeal; contra, per Mookerji, J. — Ananda 
Chandra v. rarbati Nath, 4 C. L. J. 198; Jl/«rori Lai "v. Bal Ktsan, 95 
I. C. 636: A. I. It. 19-26 Nag. 416. 

The question of negligence is very largely a question of fact; Syed 
Sadag Heza v. Khoehmunini, A. I. 11. 1922 Cal. 317. 

A finding of fact cannot be attacked in second appeal* on the ground 
of the insulhciency of evidence; i^raaaano Kumar v. Madhu Badya, 63 
I. C. 500; or on the gropnd of error, though the error is gross and inex- 
cusable; Haayt v. o/ Datta Ram Rajuram, 4 Lah, L. J. 464. 

The findings of fact of the first Appellate Court cannot be interfered 
With in second appeal. — Luchman Singh v. Puna, 16 C. 753; P. C.; Mt. 
Chhoto V. Mt. Sora Devi, 70 I.C. 299. 

The limitation of the power of the Appellate Court in hearing a second 
appeal must be attended to, and the Appellate Court cannot be allowed to 
question the finding of the first Appellate Court on a question of fact. — 
Pertab Chunder v. Mohendranath, 17 C. 291 P. G. : Followed in Bal 
Krifhna v. Go bind Babaji, 26 B. 617. See also Radhd Pro tad v, Bal 
Kowar, 17 O. 726 F. B. (p. 742). 

A finding that a deed of gift was executed in breach of the provisions 
of 8. 53 of the Transfer of Property Act with intent to defeat or delay the 
creditors of the transferor, is a finding on a question of fact with which 
the High Court cannot interfere m second appeal; Ram Kumar v. Safi 
Vnnena, 63 I. C. 169. 

The presumption as to genuineness of a document of 80 years old is 
one of fact and cannot be interfered with in second appeal; confro, per 
Tyabji, J. Such a presumption is one of law; ParanJeuta Zalindra y, 
Sttbramania, 26 I. C. 117. 

A finding of fact based on a misreading of evidence can be attacked 
la second appeal; The Firm Jowaladat Parmanund v. Uttamchand, A. I. 
ft. 1923 Lah. 585, 
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Small CauBe Courts and no special appeal lies in such a case. — Shama- 
nund V. Nund Koomar, 3 Agra 290: Agra F. B. (Ed. 1874) 153. 

* The plaintiff, a widow of a deceased Brahmin priest, entrusted the 
defendant with certain books, containing the list of her husband’s clients, 
and had authorized him to carry on the business of purohii on her behalf 
and make over the proceeds to her. The suit was brought toi recover those 
books, and Rs. 60, realized by the defendant from the jojmana. 
that the suit was of Small Cause Court nature and no second appeal ^^oulo 
lie, — Hans Raj v. Ratani, 27 A. 200. 

Rent, Tax and Cesses. — suit to recover arrears of chowUdari tax 
payable by pntnidar under puini settlement is a suit for rent,^ and there- 
fore a second appeal would lie, where the value of the suit is less thw 
Bs. 500. — Assanulla Khan v. TiVt/ia6a*hmi, 22 C. 680 (21 C. 132, 11 C, 
221, refd. fo) See also Kanhai Ram v. Suhhdeo, 12 A. L. J. 98: 22 
I. C. 837. '' 

A suit brought by an assignee of arrears of rent, after they fell duo, 
for the recovery of the amount due, is a suit for rent, and therefore 
appeal lies in such a suit. — Srish Chunder v. Nachim Kazi, 27 C. 827, r. 
B. : 4 C. W. N 357. See, however, Mohendra Nath v, KaUash Chandra, 
4 G. W. N 605 

A suit by a landlord against p tenant for a certain sum of money pay- 
able by him out of the rent to a third person under assignment is one lor 
rent and not for damages and a second appeal lies therefore in such a 
case — Basanfn Ktimari v. Aahutosh, 27 C. 67, F. B. : 4 C. “W. N. 8. hut 
see Hr7nendra Noth v Kumar Nath, 82 C. 169: 9 C. W. X 96 (H ^ 
221. Foltd ). 

No second appeal lies in a suit for rent or in the ‘ alternative for re- 
covery of damages for use and occupation, where the sum « 

below Es. 100. — Mohim Chundra v, Mima Ahmed, 22 C. E. J. 564 (23 
884 folld.). 

Mirasi right is an interest in the village lands and the thundttioaravi 
payable to the Miratidar is not of the nature of “ rent ” but comes 
the general expression " dues ” in Art. 13 of the Prov. Small Caus 
Court Act. A second appeal therefore lies in a suit for 
thunduwaram , though the amount sought to be recovered is less 
Rs 500; Kumarappa Beddt v. Manavala Ooundan, 41 M. 374 F- B. • 

M L J. 104. 

Where in a suit for rent below Rs. 500, there was a prayer by fke 
landlord for a declaration as to the propriety of the patta tendered to 
tenant, and it appeared that the plaintiff could have obtained all 
relief which he sought without asking for a declaration. Held, that 
prayer for a declaration does not prevent the suit being of the nat 
cognizable in a Small Cause Court within the meaning of this section a 
that no second appeal lies in such a case; Ramachandraiycr ^ 
Muhamvtad Norulla, SO M. 101, F. B, : 16 M. L J. 477. See also 
Nath V Kumatha, 16 M. L. J. 432, and Veera Raghava xr. Vellat, 
hr. L, J. 517. 

A suit to recover money paid to redeem crops distrained for rents and 
also for damages sustained on account of the distraint is, so far as m 
claim relates to damages, a' suit coming under clause (j). Article 35 o 
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Where the principles of law applicable have neither been ignored nor 
Tiolated, a finding as to the existence of a nuisance is binding on the 
Court in second appeal (81 1. C. 62, and 40 B. 401 referred to); Chairman 
of the Mumcipal Commiiiionert of Dacca v. Krtehna Dae, 86 C. h. J. 
189. 


The question whether a deposit of decretal amount by an unregistered 
purchaser of a transferable under-tenure, is sutficient or not is a mixed 
question of fact and law which the High Court is competent to determine 
in second appeal; Kripa Sindhu t. Banc/tanid/ii, 19 U. L. J. 886. 

The determination of a lower appellate Court whether there was or 
was not adverse possession is a mixed question of law and fact and can 
be interfered with in second appeal; ShooKoor Mullick t. Behari Lai, 11 
I. C. 185. 


The question of the alleged ownership in the disputed' land is a mixed 
question of fact and law; iiadha Krieto v. Umeth Chunder, 19 C. L. J. 
639. 

The question of contest between a verbal sale and a registered sale 
deed is a mixed question of fact and law and cannot be allowed to be raised 
in second appeal; Abdul Sattar v. Mauug Lee Maung, 22 1. C. 602. 

Finding of Fact Not Supported by Reasons or Supported by Bad 
Reasons, — Held that the High Court is not bound, in second appeal by 
a finding of a lower appellate Court when such finding is not Buppoiled 
by any reason. — Funhutam Sakharam v. Durgoji Tukaram', 14 B. 452. 

The District Judge having expressed an opinion and recorded a finding 
without dismissing the several grounds on which the Sub-Judge came, to 
a contrary conclusion. Held that the finding of the District J udge ought 
not to be accepted. — Madhav Shanbhog v. Venkateak, 16 ‘B. 540. But 
see Jatra Mohan v. Pitambar, 19 O. L. J. 805, where it has been held tliat 
the lower appellate Court is not bound to dispose of senativi all the reusous 
given by the first Court, if it gives special reasons of its own for coming 
to an opposite conclusion (12 W. R. 361 followed). 

The fact that the judgment of an Appellate Court is not drawn up in 
accordance with the provisions of s. 574, C. P. Code, 1883 (Or. XLl, r. 
31), 18 no ground for a special appeal, unless it can be Bhow*n that the judg- 
ment has failed to determine any material issue of law.— -BiiuanalA v. 
Faidyanath, 12 C. 199. Bee also Doolee Chund v. Omda Begum, 18 .W, 
R. 478. 


A fitidmg unaccompanied by the reasons for it, as required by s. 204 
C. P. Code, 1882 (Or. XX, r. 5), is not a conclusive finding of fact bind- 
mg on the Court of second appeal.— if a mol v. Kamat, 8 B. 868. See also 
Btngappa v. Shivappa, 19 B. 823. 


- A finding of fact by a lower appellate Court may be disturbed in 
special appeal, if, as in this case, the reasonings and the views upon which 
that finding is based are erroneous in law as w’here evidence is credited or 
disbelieved on unreasonable grounds. — Juggumath v. Mahomed Moheem, 
n W. R. 161; Beharee Loll v. Sree Ram, 20 \\\ R. 259; hrtiio Uobtnd 

V. OuJiyo Perahad 23 W. R. 266; Putaahee Kooer v. Sheo Perahad, 24 

W. R. 01; Chand Monee v. Obhoy Chum, 24 W. R- 289; Hunia Kooer v. 
Bheo Oohind, 24 W. R. 431; Gobindo Chunder v. Madkooiudun, 25 .W, 
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Becond appeal lies; Kadu Sheikh w Najumaddi, 44 C. L. J. 190: 07 I- C. 
5oo: A. I. K. 1026 Cal. 1230. 

Question of Title. — No special appeal lies to the High Court in a suit 
of the nature cognizable in Courts ot tSmall Causes when the value of the 
suit is less than Its. 600, although a question of title has been raised and 
incidentally tried in the Courts below. — J^fonoppa Afitdah v. iicCuriky, 
3 M. lOid; Kalian Dayal v. Kalian Narer, 0 B. 260. followed in 
Mahadeo v. Budfiai Ram, 26 A. 358; Moheth Mahto v. Pirn, 2 C. 470, 
1 C. It. E. S3; Shidii v. Ganeth, 16 E. 128; Narayan Bhasker v. Balaji 
Bapuji, 21 B. 248; and Vtnayak Gongadhar v. Knthnarao, 25 B. 625. 
Seoi also Rash Behan v. Sridhar Belal, 6 C. W, N. 687 {Followed in 
i)ma6o7jd/iu v. Jagabandhu, 33 C. L. J. 384); Manbodh v. Ananta, 6 
I. C. 415; Kerisang v. A^aroaan^, 32 B. 56; Nagendra Naih v. Asutosh, 
41 I. C. 627; Mahant Prayaga Voss v. Pachella Dorasdmi, (1926) M. W. 
N. 528 . 92 I C. 899: A. 1. E. 1926 Mad. 656. 

In applying s. 102 of the C. P. Code, the original character of the 
suit is to be regarded rather than the character it may subsequently 
assume by operation of the fiinding of the Court. The mem fact that a 
question of title arose for decision is immaterial; .Kanram v. Raoji, 50 1. C. 
629. 

Where a suit is brought in a form cognizable by a Court of Small 
Causes, that Court cannot decline jurisdiction because a question of tiUe 
to immoveable property is incidentally raised. It is the nature of the 
suit as brought by the plaintiff and not the nature of the defence that 
determines whether or not the Court of Small Causes has jurisdiction.— 
Bapuji Raghtinath v. Ktmcrji Edulji, 15 B. 400. 

A suit for damages for an amount not exceeding Es. 500 is within the 
competency of a Small Cause Court to decide, notwithstanding that it 
involves an enquiry into a question of title. No special appeal lies 
such a case. — I^ckhee Debia v. Hanick, W, E. 1864, 237: Khandu Ifl'sa 
V. Totta I'alad, 8 Bom H. C. 23. See also Keshub Uhunder v. liTontnto^ 
motjee, 1 W. E. 35; Hedaetallah v. Karloo, 7 W. E. 73; Ram Dyei 
H«ro Soonduree, 10 W. E. 272. 

There is no second appeal from the decree in a suit for recovery of 
the price of fish removed from a tank after declaration of title, when the 
value of the suit does not exceed Es. 500; Aradhan Mandal v. Abhoya^ 
charan, 68 I. C. 626. 

Whexe the plaintiff brought a suit to recover a certain sum of money 
on the allegation that a particular tank was the joint property of the 
parties and that the defendant had caught fish from the said tank and 
appropriated the entire fish by Bellmg them for his own benefit. Held, 
that the suit was one of the nature of Small Causes and that therefore 
no Becond appeal lay; Narain Das v. Harakh Narain, 31 I. C. 797. 

A suit for the price of trees cut down and removed is a suit for 
damages, notwithstanding that it involves on enquiry into a question ot 
right Such a suit is cognizable by a Court of Smoll Causes, and no 
special appeal will lie . — Shib Been r' Bukshee Ram, W. E. (1864) 
Narayanappa v. Venkataralnam, 20 M. L. T. 281 ; (1916) M. W. N. 215- 
But when tenant's customary right to cut down trees in the locality t* 
enquired into and decided, a second appeal will lie . — Sitab Rai v. Dubai 
Nopeiio, 6 C. L. J. 218 Referred to in 10 M. L. T. 500. 
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ed in Hamid Alt v. Gaya Din, 26 A. 827. See also Pfirvatt t. Qanpati, 
23 B. 618, where it has been held that the High Court can onlj interfere 
if the lower Court has exercised its discretion capriciously or arbitrarily; 
Bachint fijnjh v. Harnam Singh, 94 I. C. 896: A. I. K. 1926 Lah. 445. 

The High Court in special appeal has power to look into the grounds 
which a Judge has given for admitting an appeal after the lapse of .the 
period allowed by the Limitation Act. — Afouin Beica v. Surendra Noth, 
2 B. L. R. A. C. 184: 10 \V. It. 178. Sec also Ohunder Daea v. Boahoon 
Ldl, 8 C. 251 : 11 C. L. R. 177. 

An objection that there hud been such delay that the Court m its 
discretion under section 27 of the Specific Relief Act would not give relief 
in a suit for specific performance was not allowed to prevail m second 
appeal. — Mokund Lall v. Chotay Ball, 10 C. 1061. , 

Where the lower Courts refused to admit a document not produced at 
the first hearing, the High Court will not interfere in second appeal with 
such discretion; Jamala Bahai v. Abdul Qhani, 11 I. G. 289. 

The exercise of the discretion under s. GO of the Evidence Act for 
or against the genuineness of a document may be challenged m second 
appeal where it is shown that the exercise of the discretion was made 
arbitrarily and not on judicial grounds; Mahadin v. Bikrama, 93 I. C. 18 : 
A. I. R. 1926 Oudh 862. 

Non-JoInder or Misjoinder of Parties pr Causes of Action.— On account 
of the addition of the words misjoinder of parties or causes of action in 
8, 99, no second appeal lies on those grounds unless the decision has atiectcd 
the merits of the case or the jurisdiction of the Court. See notes and 
cases under section 99. See also Gvr Prasad v. Gut Proaad, 19 C. L. J. 
816. 


An objection as to non-joinder of parties cannot be entertained for the 
first time m second appeal; Hridoy Nath v. Akhoy, 62 I. C. 463. 

Question of Valuation and Stamp.— An error of valuation, which 
does not affect the jurisdiction of the Court in which a suit is tried, and 
does not lead to defect in the decision on the merits, - is not sufficient 
ground for interference in special appeal. — Kiato Churn v. Dwarka Nath, 
W. R, 32; Nandram v. Balaji, 6 Bom. H. C. 153. See also Oovinda 
Menon v. Ifarunafcoro Menon, 24 M. 43. 

A plea that the memorandum of appeal m the lower Appellate Court 
Was insufficiently stamped, and that such deficiency was not made good 
Within the period of limitation, cannot be raised at the hearing of' the 
■eoond appeal, when it has not been taken in the .memorandum of 
*ppeal.— itam Kiahen v. Dipa Upadhai, 13 A. 580. 

An Appellate Court, after disposing of an appeal, directed the appeal- 
to pay additional Court-fee on memorandum of appeal. Held that 
the order was ultra vires, and liable to correction iu second appeal under 
684. C. P. Code, 1882 (s. 100).— Mahadei v. Rom Kiahen, 7 A. 628 

An objection to jurisdiction on the ground of wrong valuation cannot 
ha taken for the first time in second appeal.— Afufhuiomi v. NaUakulan- 
|Ao, 18 M. 418. Nor the objection to jurisdiction can be taken for the 
time in second appeal, where the question is not • pure question of 


( 
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V, Badha Nath, 11 C. y/. N. 861. See also Attvari v. Maiku Lai, 31 A. 1; 
Dattada Bhimaraju v. Sreerama Saitndu, 37 M. L. J. 303 : 26 M. L. T. 
256; Ramakrithna v. Vengurla ^Junicipality, 41 B. 367: 19 Bom. L. K, 
83; Jaminibala y; Karali Prasad, 34 C. L. J. 477. 

A suit valued at less than Es. 500 was brought m. a Court of Small 
Causes, and that Court passed a decree and transferred it for execution to 
the Munsif who passed an order in execution, and the order was confirmed 
in appeal. Held, that no second appeal will lie from the Munsif’s order; 
and that s. 586, C. P. Code. 1882 (s, 102J, controls s. 228, C. P. Code, 
1682 (s. 42), in a case of this kind. — Lala Kandha Perthad v. Lala Lai 
Behary, 25 C. 872 (12 A. 679 approved). See also Nasar Huiam v. Ketn 
Mat, 12 A. 581; and Shyama Charan v. Dcbendra, 27 C. 484: 4 C. W. iJ. 
269. Followed in Narayan v. Nagindas, 80 B. 118: 7 Bom. L. R. 641. 
Sec also Khoti Jon Bibi v. Saroda Prasad, 4 C. L. J, 13-n.; Sami Hao 
Appa Y. Viravan Chettiar, 82 I. C. 712; Sant Prasad v. Bhagwani PraMO, 
43 A. 403 ; 19 A. L. J. 72. 

An order refusing to execute » Bmall Cause Court decree transferred 
tor execution to Munsif is appealable. — Peruvtal v. VenJiatarama, 11 m 
180. 

Where the amount sought to be recovered from a defaulting purchaser 
under Or, XXI, r. 71, C. P. Code, is less than Es. 500, an order passed on 
the application is not subject to second appeal; Rajacharya v. Chentanna, 
45 B. 223. 

Order of Remand. — No appeal lies against an order of remand in a 
suit of a nature cognizable by a Court of Small Causes valued at less than 
Re. 600, as no second appeal is allowed against the decree of the 
Appellate Court in such a suit. The rule laid down under the old Code 
in, 10 C 525, 11 C. W N. 861, 19 M. 391, 3 A. 18, 21 A. 291, 24 0. 
774, 7 B. 292, la no longer good law, as the law has been changed by th® 
Codei of 1908, Haradeb Das v. Ananda Sheik, 22 C. L. J. 97; 

V. Knndar, 36 I. C, 396; Amba Prasad v. Mushtaq Husain, 42 A. 300. 
18 A. L, J. 167. 

Other Cases Bearing upon the Section.^ — A suit brought by an auction 
purchaser to recover the purchase-money, when it is found that the judg- 
ment-debtor had no saleable interest in the property sold, is not a suit 
of a nature cognizable by a Small Cause Court, .and therefore speciat 
appeal is not barred.' — Pachayappan v. Narayana, 11 M. 269, See also 
Ruatomp v. Vinoyak, 12 Bom. L. E 723. But see Makund Bam v- 
Bodh if t ikon, 20 A. 80. 

Order granting a review m a suit of Small Cause Court nature valued 
at less than Re. 500 was passed by an Appellate Court without record- 
ing any reasons for it. Held that second appeal lay against the order. 
Cyaniind v. Bepm, 22 C. 734. 

Where a suit, cognizable by a Small Cause Court, was tried both m 
the Munsif 8 and District Judge's Court without objection to the 
diction — held, on second appeal, that botli parties having submitted to 
the jurisdiction, it was not competent to either of them on special appeal 
to plead the want of jurisdiction so as to render the proceedings taken 
in the suit void. — Suresh Chunder v. KHsto Rangini, 21 C. 249, 

For the jurlsdlctloyi of Small Cause Courts, see notes under Order 
XLVI, rule 6. 
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A poiflt pf iiuiitsiios can be taben in aecnnd appeal lor the Srst iime 
Dotmtbatanding that it has not been taken earlier, if there are sufficient 
findings of fact on record by the lower Courts to enable the point being 
argued as a pure question of law; Panchanan v. Aparna, 63 1. C. 785. 

When a question of law is raised for the first time in a Court of last 
resort upon the construction of a document or upon facts either admitted 
or proved beyond controversy, it was not only competent but expedient 
in the interests of justice to entertain the plea; iVwn Mian v. Ambica 
Stngh, 44 C. 107: 20 C. W. N. 1009. 

The High Court will allow, on second appeal, a new point to be raised 
for the first time, provided it is purely a question of law arising on the 
findings of the Courts below, and not aSTocted by any facts outside those 
findings . — Nageth v, (hirurao, 17 B. 803. But see Rachawa v. Shiva- 
yogapa, 18 B. 679 where a point of law raised for the first time in second 
appeal was not allowed to bo taken. See also Pedda Olu v. Chinna Reddi, 
5 M. L. T. 70 . 2 1. C. 618. 

A point of law arising from the pleadings and the evidence in the case 
oan be raised for the ^st time in second appeal; Sadananda y. Bai 
Kuntha, 2 Pat. L. T. 299 : 63 I. C. 833. 

A pure question of law arising out of the findings of the Court below 
and which is patent on the record can be raised for the first time in second 
'appeal; Lachman v. Santa, 14 P. L. R, 1923 : 64 I. C. 850. 

An objection involving a point of law as well as of fact, if not taken 
hi the Court below, cannot be entertained in second appeal . — Vatanji 
Haribhai v. Lallu Akhu, 9 B. 285; Digambar v. Lahyadeo, 25 Bom. L. 
R. 345. 

An objection that preUminaries to institute the suit had not been taken 

not allowed to be taken for the first time in second appeal — Bhikafi 
Baji V. Pandu, 19 B. 43. 

On second appeal the appellant should not be allowed to raise an 
entirely new point, if it is one for the right determination of which it is 
necessary to go into evidence which has not been produced in the lower 
Courts, or unless it is a pure point of Jaw going to the question of the 
jurisdiction of the lower Courts, and capable of being determined without 
the consideration of any evidence other than that on the record, and even 
jf it falls within the above exception, it is purely discretionary with the 
Court whether to consider it or not . — Fakir Chand v. Anunda Ghunder, 
l-f C. 586. 

Where the question of limitation was raised for the first time in 
second appeal, held that, it could not be decided in favour of the plaintiff. 
^Shibapa v, Dod Naaava, 11 B. 114; Para Dekkan v. Ameeruddin, 73 

C. 181. 

Held that, not only may the plea of re$ judicata, though not taken 
<n the niemorandum of appeal, be entertained in second appeal, under 
the provisions of s. 643, C. P. Code, 1883 (Or. XLI, r. 2), but that, even 
'^hea such plea has not been urged in either of the lower Courts or in the 
Memorandum of appeal, if raised in the second appeal it must be consi- 
dered and detemuned either upon the record as it stands or after a 
remand for findings of tact.—Mukammud Ismail r. Cfistfar Singh, 4 A. 
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to a definite conclusion on a set of facts, the High Court has the powes 
of determining the issue left undermined by the lower Appellate Court 
on the evidence on the record or of remitting the case to the lower Court 
for a finding on that issue, with liberty to the parties to adduce addi- 
tional evidence; Chidambara Sivaprakasa v. Veeranna Beddi ,45 JI. 586 
P. C.: 43 M. L. J. 640: 49 I. A. 286. 

Previous to the amendment made by Act VI of 1926, as stated 
above, it was held that where a question of fact had been determiued 
by the lower appellate Court, but the decision could not be supported 
because it was based in part on evidence improperly admitted, the Kgh 
Court could not look into the evidence to decide whether the remaining 
evidence, after exclusion of the evidence erroneously admitted, was suffi- 
cient to warrant the finding of the Court below, and the proper course 
was to remand the case to the lower Court; Jagadis v. Hanhar, 40 C. L 
J. 39: 78 I. C. 219: A. 1. E, 1924 Cal. 1042. The section has now been 
amended by Act VI of 1926 and the effect of the amendment is to 
enable the High Court, in second appeal, to come to the necessary find- 
ing of fact in all cases where the finding of the lower appellate Court is 
vitiated by reason of any illegality, omission, error or defect such as is 
referred to in s. 100 (1). In view of the alteration made in this section 
by Act VI of 1926, a Judge of the High Court sitting in second app^l 
has jurisdiction to decide finally any matter which was not decided by 
the lower Court or which had been decided in a manifestly wrong 
manner; Brojendra Kishore v. Mohini, 31 C, W. N. 32. 

APPEALS FROM ORDERS. 

104 . (1) An appeal shall lie from the following orders, and 

save as otherwise expressly provided in the 
op?eff body of this Code or by any Jaw for the time 

being in force, from no other orders :■ — 

(rt) an order superseding an arbitration where the award 
has not been completed within the period allowed 
by the Court; 

(h) an order on an award stated in the form of a special 
case; 

(c) an order modifying or correcting an award; 

(d) an order filing or refusing to file an agreement to refer 

to arbitration; 

(e) an order staying or refusing to stay a suit where there 

is an agreement to refer to arbitration; 

(/) an order filing or refusing to file an award in an arbi- 
tration without the intervention of the Court; 

(ff) an order under Section 35-A; 

(gi) .an order under ^Section 95; 
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An objection that mesne profits ought to have been settled in the 
execution-proceeding, and that no separate suit lies, cannot be taken for 
the first time in second appeal. The point vehich was not raised in the 
pleadings or before either of the lower Courts cannot be raised in second 
appeal. — Azhuddin v. /?amonu<7rfl, 14 0. 605 (19 W. R. 90 followed). 

Point Expressly Abandoned In Lower Court If can be Taken In 
Second Appeal. — Where the appellant expressly abandons a point in the 
Court below he ought not to be allowed to take it in second appeal ; Jadu v. 
Oopal Chandra, 69 I. C. 44; Sadhurarn v. Vitam Das, 8 Lab. L. J. 616. 

New Point or Issue When can be Raised In Second Appeal. — A point 
which ia a new one and taken for the first time in second appeal should 
not be allowed to be raised when there is no evidence on the record and 
no finding to support it; Chandra Mohan v. iSast&afa, 3 Pat. L. T. 623: 
A. I. R. 1922 Pat. 39: 65 I. C. 277; 8yed Nayajan v. Midnapore Zemindary 
Co., 67 I. C. 70; Chandbhai v. Hasanbhat, 46 B. 213: 64 I. 0. 205: A, 
I. R. 1922 Bom. 150. 

The Court will allow a party to raise a new point of law on appeal 
or second appeal when no further investigation of facta is necessary and 
when there is no aurprise to the other aide. If however the new plea 
raises a question of fact or mixed question of fact and law, the Court 
will not allow it to be raised; Secy, of State for India v. Vpendra Narain, 
86 C. L. J, 836; Durga Charan v. Ambika Ckaran, A. I, R, 1927 Cal. 393. 

The question of the sufficiency or insufficiency of the sum tendered 
cannot be allowed to be raised for the first time in second appeal; Jag 
Saha V. Ram Sahhi Ktiar, 1 Pat. 350: 3 Pat. L. T. 832: 65 T. C 668. 

It ia not open to the appellant to raise for the first time in second 
appeal, an issue which would depend on facts; Hridoy Nath v. 7ala Bewa, 
65.1. a 706. 

When a point of fact was not raised in the Courts below nor had 
any issue been framed with reference to it, it cannot be raised- for th« 
first time in second appeal; Nayajan Alt v. Midnapore Zemindary Co., 
A. I. R. 1923 Cal. 285. 

• 

101. No second appeal shall lie except on the grounds 

Second appeal on mentioned in section 100. [S. 585.] 

Other ground*. 

This section exactly corresponds with s 685 of Act XIV of 1882. 
No change has been made in this section. 

102. No second appeal shall lie in any suit of the nature 

cognisable hy Courts of Small Causes, Tvhen 
No a^ond appeal the amount or value of the subjecf-inafter of 
a ceruin «oiti the Original suit does not exceed five hundred 

rupees. [S. 586.] 

^ COMMENTARY. 

This section exactly corresponds with s. 688 of Act XIV of 1882, 
inere has been no change in the wording or in the language. 



0(58 C6DM Of CiviL PROCEDURE [ Sec. 104. 

' . Glauie (ff) — This' clause is new and has been added by the C. P. 

Code Amendment Act IX of 1022. 

Clause (g) — This clause refers to an order under s. 95 of the Code, 
that is an order awarding compensation for obtaining arrest, attachment 
or injunction on insufficient grounds. 

Ciause (h) — This clause refers to orders passed under Order XVI, rules 
10, 12, 16. 17, 18, 21 and Order XXI, rule 08. 

‘ Clause (i) — ^This clause refers to orders passed under Order XLIII, 
rule 1 of the First Schedule. The proviso to this clause is new arid ha* 
been added by the C, P. Amendment Act IX of 1922. 

“ Save as otherwise expressly provided in the body of this Code.’’— 
In the body of the Code there is express provision that orders lalliflf 
under section 47 are appealable; so also there is express provision lo 
section 145. The effect of s. 104 is, not to take away a right of appeal 
given by clause 15 of Letters Patent, but to create a right of appeal W 
cases where clause 15 of the Letters Patent is, not applicable. Section 
104 is materially different from s. 588 of the Code of 1882; Matwra 
Suttdari v. Haran Chandra, 23 XJ. L. J. 443. 

‘‘Or by any law lor the time being In force.” — These words which 
have been added in this section save the provisions of clause 1^ 
Letters Patent, which provide that an appeal will lie from every judgmen 
of a single Judge of the High Court in the exercise of Civil jurisdiction t 
the other Judges of the Court. — See, Toolseemoney v. Sudevx, 2b u. 
861: 8 C W. N. 847. See also Sabhapaii v. Warayontwiaami, 25 
555. The provisions of this section therefore do not restrict the rig 
of appeal given by s. 15 of the Letters Patent. 

Clause (a).— Under s. 104, cl. (o) of the 0. P. Code, no appeal hes 
where the arbitration is not superseded under Sch. II, cl. (8) of the Oo * 
Budh Singh v. Ramnath, 125 P. R 1912; 251 P. W. R. 1912. 

Clause (b). — The parties referred their disputes relating to the p^ 
parties in suit to the arbitration of two persons, who differed on a 
of law and each of them_ expressed his opinion on the question 
refened it to the opinion of the High Court in the form of a sp^ 
case, under Sch. II, r. 11 of the C. P. Code, 1908. It was decided y 
the chamber Judge. An appeal was preferred against his decision. ... .^ 
that no appeal lay, since the special case was in no sense an award 
the meaning of r. 11, Sch 11 of the C. P. Code; Purshatamdas v 
Qopal, 12 Bom. L. R, 852. 

Clause (c). — The provision in cl. (c) that an appeal shall lie fro® 
an order modifying or correcting an award, does not confer an 
right of appeal; and where an order has been made modifying an j 
the validity of the w'hole award cannot be called in question m an W 
against that Older, but the appeal is allowed against the ora®r o ^ 
in BO far as it modified the award; Raibans Sahay v. 8oor}a Lai, 

\V. N. 617: 15 I. C. 519. 

Where a decree is passed in terms of an award but costs are 
the Older in effect modifies the award of the arbitrator and is appea® 
hilt there is no right of second appeal; Maui Lai v. Sajjad Km*'""' 

0^ L. J. 144 ; 93 I. C. 272 : A. I. R. 1920 Oudh 870. 



















— ° 0/ tt'’ “v'^f'V 4J 

.^‘oouir^e^ '»• -r. fi • 




t:pi^p:\^ «:■ ; 

S«l^f#tst-' 








. 4.,.., ^^“W: I's. §”"-*.-.7)°° .0/ » "-a, 


«. 

'‘'fei'of 

tr 


>»4 «• 


0 nv 






CO,. 




n/ V ' S^IT^ fo. 6, "^^'^>* 4 ? 

Pt “«^o 


Of 


thi. 

20 




>C,’^a *> , . • »c„,f 

IlM _;’® Ol.«._ corf , “'COJ. .Jlw 


jj.Y^c. 


3 ^ ^'OU/t? 


* ^1 


^>1 


v’*''^ r 


of <>^^^irist 7i fiOijo ^ ^th Q Jr- 


li#:S3f'''"'S5||||?s^^^ 

■/f^*®,®»l«//i®9r^’ ®'4crfu,. * '"’‘"''Oa .^'’^'cai,, %« 

® 8 Sufj f ^0 ^ ^ 

“ 'S’ci.l?'''^ 







670 


CODE OF CIVIL PROCEDURE 


[Sec m 


directing the award to be filed and if the latter is set aside, the decra 
must be declared inoperative; Khetra Nath v. Usabala, 18 0. W. h 
881, Hari Kunwar v, Lakhmi Ram Jani, 38 A. 880: 14 A. L. J. 481 
Lat'lmi Narain v. Shea Nath, 42 A, 185: 18 A. L. J. 78. See also 
Sita Ramiah v. Pitchayya, (1911) 2 M. W. N. 223, where it has beet 
liem that under s. 104 (/), the order directing the award to be filed is 
appealable, but not the decree passed in accordance with the award. 
Scr also. Raghavendra v. Gfitnirno, 37 B. 442. 

.\n appeal lies against an order refusing to grant an application to 
file an award made between the parties without intervention of Court, 
Ramdhari v. 7?flm Chanttar, 38 C. 143. 

Under s. 104 {j) of the C. P. Code, no appeal lies from an order 
aside an award made and filed under the provisions of the 
Aibjf ration Act; Carnyhell d: Go. v. Jeshbai Giridhari LaJ, 45 C 502 
46 I. C. 687. 

award from which an appeal is provided for in 
s. 104 (/) C.^ P. Code is one which is passed after objections to the award 
have been disposed of. It does not mean the order by which the arbitrs* 
tors ore directed to bring the award to Court; <7h«fom Mustafa v. Ghulam 
Sadiq, 73 1. O. 820. 

Pending an appeal before a District Judge, the parties referred their 
disputes to arbitration without the intervention of the Court. An award 
in which the pendency of the appeal was set out was passed and on appli' 
cation by the successful party, the IMunsif ordered that the award sbonld 
be filed and made the basis of the decree. On appeal the District Judge 
ae aside the award on the ground that private reference pending litigation 
was mcompetent and that the award was invalid. Held that appeal it 
I was competent; Bafiitn Manjhl r. Sheik ■ ETtbar, 22 


# 1 . effect of 8. 104 (I) (f) seems to give a right of appeal against 

Court on the question whether the award should be 
VoS Tun U V. Mauny Po Shok, 1 Rang. 265: A. I B- 

1923 Rang. 199. ° 

Under section 104, cl. (/) of the 0. P. Code, an appeal is allowed 
only from an order filing or refusing to file an award in an arbitration 
w’ltbout the intervention of the Court. These w'ords refer to paras. 20 
nmi beh II of thp Code, and section 104 (f) does not nppiv to cases 
^9 R? ?! n.-^fl^annath v. Nanakchand, 9 P. B- 

C. m 1618; ra/ifa Mai v. Dhana Mai, 60 I- 

an order filing an award made in an arbitration 
intervention of the Court, in spite of the fact that the Court 
. , 21 (1) of the Second Schedule proceeded to pronounce 

Singh, 172 P. D. R. 

J? J ?• ?• 163 I’- 1^- 1611- Ratthan, J. who he d 

that the intention of the legislature expressed in cl. 21 (2), Sch. II « 
all intents and purposes nullified by the provision in s. 104 (/)■ 

Clause (ff),— This clause is new and has been inserted here by the 
LfT;. 1 1622. Section 35 A is also a new 

section and has been added to the Code by the C. P. Code Amendment Acf 
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A suit for damages for defamation of character in the absence of any 
pecuniary loss is cognizable by the ordinary Civil Courts and, therefore, 
in such ft suit a special appeal lies . — Bhairah Chandra v. Mahendra, 4 
B. L. R. App. 59: 13 W R 118; Pran Krishna v Nadiar Chand, 4 B. 
L R. 35*noff 10 W. R 115 But aee Nadiar Chand v Baikani, 4 B. 
Ij R 33-Tiofr 

A suit for damages, not exceeding Rs 500, on account partly for 
injury to reputation and partly for loss in business and professional posi- 
tion, was held to come within the provisions of s 6, Act XI of 1865, 
and was not open to special appeal — Brojn Soondar v Ethan Chvnder, 
15 W. R. 179 

A suit to recover money said to have been taken by the police as 
stolen property from a person suspected of having committed an offence 
and not returned to him after he had been acquitted of the charge brought 
against him, but made over wrongly to another person, is a suit of the 
nature cognizable in Courts of Small Causes, and when the amount 
claimed does not exceed Rs. 500, no second appeal would lie — Moii Lai 
V. Secretary of State, 1 0 L J 355, 

A suit to recover money paid as rent by a putnidar to save hie tenure 
from sale under Bengal Regulation of 1819, where he had already 
paid the rent due from him, is cognizable by a Court of Small Causes, 
and therefore no special appeal lies . — Krithna Kishore v. Bireghur, 4 C 
595; 3 C. L. R. 177 

A durpufnidnr executed a habnliyat in favour of his landlord (putnidar) 
agreeing to pay rent payable to the superior landlord of the” putnidar 
out of his durpuini rent. The durputnidar failed to rent payable to 
the superior landlord Held that the suit by the putnidar for recover^' 
of the said sum of money, is a suit for damages and not for rent. — 
Hemendra Nath v, Kumar Noth, 82 C. 169: 9 C. W. N. 98 (11 C. 221 
followed; 27 0. 67: 4 C W, N, 3 ditttnguiihed) 

A suit to recover a share of «iali^:ana, which the defendant had 
realized from the Collector, is a suit for recovery of a sum of money 
V'hich has been taken away by the defendants to ■ the damage of the 
plaintiff, and is therefore cognizable by the Small Cause Court, no special 
appeal lies from a judgment passed in appeal in such a suit . — Bash Monte 

Mahomed HafeeguUa, 8 B. L R. Ap. 96: 12 W. R 29. 

The plaintiff sued for cancellation of a habuliyat, ns against first 
defendant and for damages against second defendant. In second appeal, 
the plaintiff claimed damages only. Held that no second appeal lay 
against the defendant as the claim for damages was matter cognizable 
by a Court of Small Causes; Ramthal v. Oanoo, 34 T. C. 909 

The plaintiff, in a suit for damages laid at Rs. 200, claimed Rs. 50 
on account of medical expenses caused by an assault committed on him 
by the defendants, Rs. 50, as the costs of a criminal prosecution which 
he had brought against them, and Rs. 100. for injury to his reputation 
And feelings. Held that, inasmuch as part of the claim related to alleged 
Actual pecuniary damage, resulting from an alleged personal injury, the 
A’hole suit was of the nature cognizable by a Court of Small Causes, and 
met, under this section no second appeal in such suit would lie — Jitca Bam, 
°*ngh V. Bhola, 10 A. 49 (IS W. B. 434 referred to), 

C. P. C-,,., 
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ing the case under Or. XLI, r. 23, no appeal lies from such order; iVautof 
V. Baldeo, 83 A. 479; Bhawani v. Harbans, 2 Lah. L. J. 587; Ntlhanth 
r. Balvant, 27 Bom. L. E. 635: 88 I. C 753: A. I. E. 1925 Bom. 431. 

It was not intended by 8. 104 (2), C. P. Code to override the express 
provision of the Letters Patent or to talce away by implication, a right of 
appeal conferred thereunder; Ruldv Singh v. Sanwal Singh, 3 L. 188: 
67 I. 0. 388. 

An order passed by an appellate Court under rule 20 of the Second 
Schedule allowing a party to file an award and directing the first Court to 
pass a decree in accordance therewith is not open to second appeal un^r 
sub-section (2) of section 104; Sunder Dai v. Nanak Chand, 280 P. b. B 
1914; 143 P W. E. 1914. See also Ahmad Din v. Atlas Trading Co.. 68 
P E. 1915: 140 P. W. R. 1915. 

A Munsif returned a plaint for presentation to the proper Court, and on 
appeal against that order the District Judge transferred the appeal to a 
Sub-Judge, who remanded the case to the Munsif for trial on the 
Held, that no appeal would lie from the appellate order of remand. This 
sub-section contemplates only one appeal from order, and not two appea^i 
Naubat Singh v Baldeo, 33 A. 479; 8 A. L. J. 312. See also Chhubu man 
V, Harcharan, 119 P. R. 1912. 

A Court can remit an award to an arbitrator upon the ground that the 
award has left undetermined one of the matters referred but if the Cour 
after considering the objection made upon this ground refuses to renu 
the award for reconsideration, no appeal lies from such order of refosa , 
Annoda Prosad v. Jogesh Chandra, 23 I. C. 862. 

An order passed under Or. XXI, r. 92, C. P. Code, is not to 
second appeal, Tungnath v. Kanhaiya Lai, 4 0. L. J. 372: 4l I. 0. 121 

No second appeal lies from an order under Or. XLIII, r. 1 (/)? 

Gul Bano v. Muhammad Zikar Khan, 3 Lah. L. J. 463; but 

lies to the King in Council under s. 109; Tekair Krishna v. CM > 

40 I. A. 140 • 40 C. 635 * 19 I. C. 296. 

No second appeal lies from an order passed in appeal under 
r. 90 of the Code; Babu Lai v. Chandra, 38 P, L. E. 1916: 6 P. W. 
1915; 27 I. C. 589; Das Narayan v. Mir Mohammad, 6 Pat. L. J. 319. 

Where a first Court refuses to file a private award and that order i® 
aside in appeal, the appellate order is not appealable; Ma Kyatng v. 
Shwe Thin, 25 I C. 7. 

No appeal lies under s. 104 against an order under s. 73 refusing 
able distribution as it will affect other decree holders; Chennama v. n / 
of Karvsfino^or, 23 I. C. 422 : 1 L. W. 234 

No appeal is competent from the order of an Appellate Court 
ing for fresh decision a case on appeal against an order setting asm® 
refusing to set aside a sale in execution of a decree because there is 
second appeal from the final decision of such Court as is laid down by s* ^ 
(2) of the 0. P. Code; Asanand v. Jhangiram, 29 P. L. R. 1919: 2 ”• 

R. 1919, 

No second appeal lies against an order passed in appeal upon 
by an auction-purchaser to set aside a sale on the ground that the 
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The plftintiff sued io recover from the defendant n certain sum of 
money alleging that tbo defendant bad illegally levied the money on 
the plaintiff’s land on account of enhanced summary settlement and local 
fund cess, and obtained a decree in the first Court. On appeal, the 
District Judge reduced the amount of the plaintiff’s claim, but upheld 
the decree of the first Court in other respects. Held, that no second 
appeal lay, as the suit was one cognizable by a Small Cause Court. — 
.Vwjfl Mitja V Gulat Hutein, 7 B. ITO. 

A suit to recover a sum of money forcibly taken out of the possession 
of the plaintiff bj’ defendant is cognizable by ft Court of Small Causes, 
and where the amount involved is leas than Ks. 500, there is no second 
appeal; Oholtu Bhart v. Baldeo Gtr, 2 TJ. P. L. R. 212: 57 I. 0. 
505. 

Suit for recovery of money, wrongly distributed under s. 73 (2) is a 
suit of Small Cause nature and no second appeal lies from the decree 
passed in such a suit when the amount does not exceed Rs. 500; Kesho 
Saran v. Khairati Lai, 45 A 359 : 21 A. J. 248. 

Suit for recovery of money for failure to give possession under a 
zurpeihai lease is cognizable by a Small Cause Court and no second 
appeal therefore lies; Bam Saran v Dalip Singh, 6 I. C. 704. 

Mortgage. — A auit brought to enforce a debt or demand not exceeding 
Ha. 500 which is secured upon, and must in laav be primarily satisfied 
cut of immoveable property, is not a suit of a nature cognizable in Couita 
of Small Causes, so as to exclude a right to special appeal. This is so 
though the plaint on the face of it seeks recovery in the alternative either 
from the mortgagor personally or from the mortgaged property, — Attna 
Ram V. Sada Shiv, 2 Bom. H. C. 1. 

A suit by the assignee of a registered mortgage-bond hypothecating 
certain crops to enforce the hypothecation is not a Small Cause Court 
suit in whjeh a second appeal would be barred by a 586, C. P. Code, 1882 
(s. 102), — Kalha Prasad v. Chandan Singh, 10 A, 20. (7 A. 855, folld . : 

9 W. R 186- 2 M. H, C. 47, refd. to). 

A suit only for the intereat on the mortgage money due to the mort- 
gogee is one triable by o Court of Small Causes and there is no second 
appeal from the decision in the case; Parduman Chand v. Ganga Bam, 
W I. C. 285. 

Money had and received. — A suit for the recovery of a share in the 
profits of a Knfkarni vatnn is a suit for money had and received by the 
defendant for the plaintiff and the amount of claim being under Rs, 500; 

« is a suit of Small Cause nature in respect of which no second appeal 
hes; Bhikaji Bari v. Badhahai, 87 B. 700; 15 Bom. L. R. 803 f7 B. 191 
Md 17 B. 42 folld.) See also Luchman Prasad v, Chammi Lai, 4 A. 6; 
"olleetor of Cawnpore v. Kedari, 6 A, 19 

Moveable Property. — A suit to recover possession of a share of a boat 
by establishment of the plaintiff’s right is a suit for personal property, 
and therefore no special appeal lies io such a esse.— Jl/ahomrd Astm 
V. Mahomed Somee. 21 W. B. 418. 

A suit to recover the value of the fruit of certain mango trees alleged 
to have been misappropriated by the defendants, is a suit cogulTahle 
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Sub-section (2) is new. It has been inserted to compel litig.ints to 
appeal from an order of remand, and on their failure to do so, they are 
precluded by the express provision of this sub-section from disputing tho 
correctness of such remand order when subsequently appealing from the 
decree. “Though the remarhs of the Privy Council in Mohcthur Singh v. 
The Government 'of Benijal (7 M. I. A. 283 : 3 W. R. 45 P. C.) are wide 
enough to embrace on appeal from an order of remand, the Committee think 
those orders were probably not in their Lordships’ contemplation when they 
condemned the view that a failure to appeal from an interlocutory order 
should deprive the person aggrieved of his right to object to such order 
when subsequently appealing from the decree. And the Committee think 
there are good reasons on the score of delay and expense from treating an 
appeal from an order of remand as a special case and precluding an appellant 
from taking, on an appeal from decree, any objection that might have been 
urged by wmy of appeal from an order of remand.” — See the Report of the 
Special Committee. 

The following are the remarks of the Privv Council in 7 hi- L A. 283: 
8 W. R. 45, P. C. referred to by the Special Committee: ** We are not 
aware of any law or regulation prevailing in India which renders it impera- 
tive upon the suitor to appeal from every interlocutory order by which he 
may conceive himself aggrieved under the penalty, if he does not so do. oi 
forfeiting for ever the benefit of the consideration of the Appellate Court. 
No authority or precedent has been cited in suport of such a propoiJition. 
and we cannot conceive that nothing would be more detrimental to the 
peditious administration of justice than the establishment of a rule whica 
would impose upon the suitor the necessitv of so appealing, n hereby on 
the one hand he might he harassed with endless expense and delav. and on 
the other, inflict upon his opponent ®:imilnr calamities. We believe tnere 
have been very many cases before this tribunal in which their Lordjup* 
have deemed it to be their duty to correct erropeoiis interlocutory 
though not brought un.der their consideration until the whole cattle 
been decided, and brought hither by appeal for adiudication.” ^ 
has been followed in Sheonath v. Ram Nath. 10 M. I. A. 413: 5 
P, C. and in Forbes y, Ameeroonnissa, 10 M. I. A. 340: 5 W. B- 
P. C. 

Sub-section (2) is a legislative reversal of what had been the set tlcil 
rule for mnnv years as laid down bv cases of the highest authority (7 J •• • 
A. 283 p. 302; 10 M. I. A. 340 and 413; and 12 M. I. A. 157). In 
cases it was ruled bv the Judicial Committee that the validity of an ®. 
remand might, at the option of the partv aggrieved, be tested hv an i 
mediate appeal against it or an objection taken in an appeal against the no 
decree. Rut they are not no longer good law, as they have been superse 
by the addition of sub-section (2). 

Meaning of the word “ Decree ” In this Section. — The word “ j 

in this section should be construed as meaning a decree passed by the 
which made the order wdueh is alleged to be erroneous, defective or i 
lar. It is not open to a Court of appeal to review its own order of remn 
by the appellate Court and the subsequent decision by the origin 
Court; JammalamadaUa Subha v. Jammala, 82 hf. 318: 5 
75 (14 W. R. 235, 21 W. R. 199, 3 A. 755, 14 A. 348, 32 B. 432. r<?/d. W). 

" Save as otherwise expressly provided no appeal shall lie fro*” 

prderi** ©to,— This section provides that no appeal shall li® from s , 
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Act IX of 1887, and is therefore not entirely a suit of the nature of a 
Small Cause Court suit; a second appeal therefore lies in such a suit. — 
Deican Roy v. Sundar Tewart, 24 C. 163. See also Pamu Sanyaii t. 
Zemindar of Jayapur, 25 M, 540, and Maihura Dae v. Murlidhar, 24 A. 


A suit for airears of Kuttabdi and Kanamug emoluments, ^ allied at 
less than Ks. 500, is a suit of Small Cause Court nature, and therefore no 
second appeal lies in such a suit — Mullapudi v. V enlcatanaragimha, 19 M. 
329; and Venltaiarama v. Maharajah of Viiianagram, 10 M. 103; Bhuvana- 
paUi Subbaya v. i?oya of Venhatagiri, 14 L. W. 349. 

A suit under section 75 of the Bengal Tenancy Act (VIII of 1885) for 
the recovery of a sum which the plaintiff, the tenant of the defendant, 
claims in respect of excess payments made by him in respect of the rent 
of his holding is cognizable by Small Cause Court and under s. 586, C. P. 
Code, 1882 (s. 102), no second appeal lies — Rango Roy v. Holloway, 4 C. 
W. N. 95; 26 C. 842. 

A suit to recover arrears of rent of a holding is not cognizable by a 
Small Cause Court and a second appeal in such a suit is not barred by 
8 102, Sadanand v Debnath, 1917 Pat. 287; 3 P. L W 270. 

Where there would have been no second appeal, if two different suits 
had been instituted for the recovery of rent and the recovery of damages 
for breach of a contract, it could not be evaded by amalgamating the two 
claims in one suit for rent; Jamadar Singh v. Jagat Rtehore, 23 C. L. 
J. 557. 

A suit for recovery of rent other than house-rent is a suit of the 
nature cogmzable in Courts of Small Causes, within the meaning of s. 580, 
C. P. Code, 1882 (a 102), and second appeal lies from the decision 
therein when the value of the suit is less than Rs. 500 . — Soundaram 
dyyar v. Sennia Naickan, 2^ M 647, F. B. (22 M. 229 overruled). Ex- 
plained and distinguished in Sahodora v. Sarboiobha, 20 C. Ii. J. 494; 
42 C. 638. 

A suit by land-holder to recover damage charges from a tenant is 
excluded from the jurisdiction of the Small Cause Court and a 
second appeal therefore lies; Baeanta Kumar v. Ram Chandra, 17 C. W. 
N. 499. 

Suit for Rent or In the Alternative for Damages. — A suit was framed 
m the alternative for recovery of rent or of damages for use and occu- 
pation. The sum claimed was less than Es. 100. Held, that no second 
appeal lay to the High Court. If the suit be treated as one for rent, the 
appeal was barred under s. 153, Bengal Tenancy Act and if a suit for 
damages for use and occupation, no appeal lay under e. 102, C. P. Code; 
Mahin Chandra v. Mirta Ahmed AH, 22 C. J. 564. 

Suit for Recovery of Grazing Fee. — No second appeal lies under s. 102 
for recovery of less than five hundred Rupees claimed ne grazing fee; 
Jatindra Mohan v. Abdul Aeie, 32 C. L. J- 83- 

Suit for Price of Paddy Cut and Misappropriated. — A suit for the 
price of paddy alleged to have been cut and misappropriated by the de- 
fendant, not amounting to a criminal offence, is a suit of a nature cogni- 
table by Courts of Small Causes, and if under the value of Es. 500, 
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The Allftliabnd decisions in 18 A. 19 and 22 A. 366 have not been 
followed by the Jlndras High Court in Baja DhamoTa Kumara v. BakU- 
panain, 84 M. 228: 8 M. L. T. 52, where, following Googlu Sahoo v. Trent 
hall, 7 C. 148, it has been held that an appeal will lie though the only 
reason for the appeal w’as the erroneous decision in regard to the interlocu« 
tory order. In the above decision of the Madras High Court, the case in 23 
M. 260 was dissented from. 

Scope of the Section. — ^Tho policy of the Legislature in enacting s. 103 
C. P, Code was to give finality to orders of remand; Biaaf Nath v. Tara 
Nath, 72 I. C. 688 : 1923 C. 885. 

Indirect Appeals from Non-appealable Orders. — ^While section 101 
grants immediate and direct appeals from certain orders specified therein, 
section 105 although it precludes a party from directly and immediately 
preferring appeals from any orders other than those mentioned in s. IM, 
grants indirect appeals from non-appealable orders, by providing that 
any defect, error, or irregularity in such non-appealable orders may bo 
challenged in an appeal from the final decree in the suit, provided tlio 
defect, error or irregularity is such that it affects the decision of the case 
on the merits. In other words, this section indirectly grants^ the same 
effective remedy in cases of non-appealable* orders, as it grants in cases of 
appealable orders specified in s. 104. 

Therefore even in cases of non-appealable orders, where aa appeal 
is preferred from the decree in the suit in which such order^ was ' 
if the appellant can show that the error, defect or irregularity is such that 
it affects the decision of the case on the merits, he would get the same 
remedy had he been allowed to appeal directly and immediately from t 
order. This section in substance provides for an indirect appeal 
appealable orders and herein lies the distinction between sections 104 an 
105. . 

** Any error, defect or Irregularity,** — Any error, defect or irregularity 
within the meaning of this section means, error, defect, or irregularity 
procedure or in law, and not in matters of fact; /ind even then it 
such as to affect the decision of the case; SanJraU v, MvrUdhar, 12 
Applied in 27 n. 162 (188). Hence the validity of an order under ’ 

r. 9 (2), 0. P. Code, cannot be questioned under s. 105, C. P. Code; , 
Lai V. Collector of Bulandshuhr, 14 A. L. J. 610. , Where a Ceum s 
aside the abatement of a suit under Or. XXII, r. 9, C. P. Code, | 
the objections of a party, it is open to him on appeal from the 
passed in the suit to object to the order setting aside the amendment i 
jl. 345 and 34 A. 562 foUd.); Ajudhia Parshad v. Imamuddin, 71 1- 
687. 

_ “ Affecting the decision of the case.*' — The words ** affecting the 
decision of the case '* mean affecting the decision of the case 
merits. It has accordingly been held by the High Courts of Calcut , 
Allahabad and Lahore that an order under Or. IX, r. 13, setting asme a 
ex jxirtc decree which merely ensures a hearing on the merits, 
considered to bo an order that affects the merits of the casfl. Hence tn 
propriety of such an order cannot be questioned in an appeal fr^ 
final decree in the suit; Tasadduq v. Hayaiunmata, 25 A. 280: (IPw) ** 
W. N, 89; Chiniatnoney v. Baghoo Nath, 22 C. 981; Oolab Kunwar v. 
ThaUur Daa, 24 A. 464; Krishna v. Mohesh, 9 C. W. N. 684; Mohamad 
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A euit to recover arrears of mafifcano allowance ia not cognizable bjr 
a Court of Small Causes, as in such a suit a question of title to immove- 
able property is directly involved; and consequently s. 686, C. P. Code, 
1882 (6. 102J, does not apply, and a special appeal will he. — CAuraman 
V. Balli, 9 A. 691 (5 B. 468; 4 A. 184; 2 C. L. It. 388, disiinguiahed). 

In a suit for damages for trespass laid at a sum under Rs. 100, a 
special appeal will lie to the High Court if the title to the land trespassed 
upon has been raised in the Courts below. — Lukhy Narain v. Gorachand, 
9 C. 115; 12 C. L. R. 89 But see CAmtata Raghav v. CAmtala KriiAna, 
23 M, L. J. 193: 12 M. L. T. 206; 16 I. C. 201. 

Declaratory Suit. — A second appeal lies against a decree for mesne 
profits valued at less than Rs. 500 in a suit in which the claim infer alia 
was tor a declaration of title. S. 102 is no bar in such a case. A Court is 
not bound by any technicalities in regard to the form of the statement of 
claim; Sheikh Yakub v. Tazimuddi, 26 C. L. J. 105. 

Suit for Recovery of Money Advanced to partnership Business. — 
Plaintiff sued for Rs. 40 advanced by him for the purpose of a partnership 
business which had since ceased to exist and also for Rs. 9 as approximate 
profits arising out of the dealings with the money put into the business. 
Held, that no second appeal lay as the value of the suit was under Rs. 500 
and the suit not being one for the balance of partnership accounts did not 
fall within the description of suits given m cl. (c) of Art. 29 of the Prov. 
Small Cause Court Act; Harain Praead v. Rameawar Adya, 51 I. C. 
435. ^ . 

Orders In Execution of Decree. — ^The expression " suit ” m this section 
includes execution proceedings and hence no second appeal lies from a 
regular appeal from an order made in execution of a decree passed in a 
smt of the nature cognizable by a Small Cause Court where the subject- 
matter does not exceed Rs 600; Dm Doyal v. Patra Khan, 18 A. 481; 
Harakh v. Ram Sarup, 12 A. 570; SHbullov v. Baburam, 11 G. 169; 
AitAallo V. Subbanno, 12 M. 116; Bichuck Singh v. Nageakar, 2 A. 112; 
Afont/o V. Dtivakar, 11 N. L. B. 99; Kaahmin Bank Ld. v. Jagmohan, 
18 1. C. 245. M’aneh AfunsAt v. Aftabuddin, 16 C. L. J. 96: 10 1. C. 412 
(25 C 872; 27 C. 484; 4 C. W. N. 269; 18 A. 181; 39 B. 113; 80 M. 
212, relied on); Oudar Singh v. Kandhai Lai, 5 0. L. J. 187: 46 I. C. 82 
RajacAan/a Seshacharya v. Chemnna Guruaantappa, 22 Bom. L, E. 1193; 
Hunja Behari v. PancAanan, 54 I. C. 429; Manager Singh v. Khobari Rai, 
1917 Pat. 80: 3 Pat. L. W, 132; Surajjnol v. Anjone Shukul, 
21 A. L. J. 861; Muthu Karuppa Chetty v, Paiyo iCotJundan, 45 M. Ii. 

J. 210. 

In the case of execution proceedings the test to find out whether a 
second appeal lies is the value of the suit and not the amount Bought to 
be recovered in execution; Mohna Mai v. Tulai Ram, 3 Lah. 141 : A. I. R. * 
1922 Lah 290; Bulluv v. Baburam, 11 C. 109. Similarly in determining 
'^bether a second appeal lies, the nature of the suit in which the decree 
sought to be executed was passed and not the nature of the proceedings 
m execution should bo loohed into; Narayan v. Nagindaa, SO B. 113. 

Where a Small Cause Court decree is transferred to a regular Court 
for execution and an order is passed under s. 244, C. P. Code, 1882 (s. 47) 
~AeId, that an appeal lies to the District Court. But when the value is 
less than Bs. 600, the second appeal is barred by this section. — Peary Lot 
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of the case within the meaning of the section and may he urged as a ground 
of objection in an appeal from the final decree; Pandhar v. Mahadeo, 7 N 
X. R. 162. 

An order setting aside an arbitration award and deciding that the case 
shall bo tried by the Court, is an order affecting the decision of the Court, 
and can therefore, be challenged in appeal against the decree; Pam 
Autar V. Deohi, 37 A. 456; (2 A. 181; 26 B. 651: 31 M. 345; 14 W. 
U. 327 f olid.; 28 A. 408 dissented from; 8 C. W- N. 390 refd. to). 

The words “ affecting the decision of the case ” in s. 105 of the C. P. 
Code, mean affecting the decision of the case with reference to the merits of 
it. An order superseding an arbitration is not an order which affects the 
decision of the case with reference to the merits of it and even if such an 
order is erroneous, the error cannot be made a ground of objection in the 
appeal from the final decree m the case; Firm of Budhu Ram v. Rain«a«i 
2 Lah. L. J. 59; 59 I. G. 676. 

Compliance with Interlocutory Order Is Not a Bar to Qnestloninl th« 
Propriety of the Order on Appeal. — The right conferred by s. 105 C. r. 
Code, IS unquatified and by complying with the directions or findings of an 
intermediate order, a plaintiff is not deprived of the right to raise in appeal 
the question of the propriety of such order and to attack its correctness, 
Shah Jahan v. Inayat Shah, 53 I. C. 644. 

This Section does Not Control Rules 7 and 9 of Or. XLYII.— This 
section does not control s. 629 (Or. XLYII, rr. 7, 9) and does 
a review is granted and final decree passed, confer a right of 
such appeal is not based on one of the grounds mentioned in Or. 
rr, 7, 9. When review is granted for any other suflScient reason, the su * 
ciency or otherwise of the reason is not a good ground of appeal against la 
order and is not, notwithstanding the general provisions of s. 165. a 
ground of appeal against the final decree. — Gopala Aiyar ,v. Ramaiamt, 
81 M. 49: 17 M. L. J. 603. 

An order by an appellate Court granting a review of judgmani- m a 
suit of Small Cause Court nature, valued at less than Bs. 600, in eontrave ' 
tion of the provisions of Or. XLVII, r. 3, is appealable to the ,, j 
Under Or. XLVII, rr. 7, 9, the provisions of which are not controlled 
superseded by this section, Guanund Asram v, Bepin Mohun, 22 0. < 

Whether Revision Petition can be Entertained Against Non-aPP^' 
able Interlocutory Orders. — An application under s. 115, cannot bo eniei- 
tamed in the case of those interlocutory orders against which, 
immediate appeal lies, a remedy is supplied by s. 105 which provides -na 
•they may be made a ground of objection in the appeal against 
decree. — Moh Lai v. Nana, 18 B. 35. See also Nand Ram v, Bhopal ■ 

84 A. 592 : 10 A. L. J. 130 : 16 I. C. 1. 

Where a party has another effective lemedy against a wrongdoe.^ th^ 
High Court will not interfere in revision. For instance, an erroneoys orot^ 
refusing to allo« the amendment of plaint, can be questioned by way yi 
appeal under s 105 (1); the High Court will not interfere in 

Penumarlt v. Reddi Subbamma, 14 M. L. T. 588: 22 I. C. 39’ (1*^ f 

M. W N. 98.(10 M. L. T. 188 folld.). 

Sub-section (2). — Appeal from Order of Remand. — This adb-section 
IS now and it has been added to preclude the appellant from disputing t 
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103 . In any second appeal, the High Court may, if the 
evidence on the record is sufficient, determine 
Conrr*to ditemine Deccssary for the disposal of 

tiiaei of facL""*"* the appeal which has not been determined by 
. the Lower Appellate Court or which has been 

wrongly determined by such Court by reason of any illegality, 
omission, error or defect such as is referred to in sub-section (1) 
of section 100. [New.] 

COMMENTARY. 

Amendment of the Section. — ^The italicized worda in the section 
were substituted bj' the C. P. Code Amendment Act (VI of 1926) for the 
words *' but not determined by the Lower Appellnto Court,” which occurred 
frfter the words " of the appeal.” 

Principle and Object. — ^This section is new and its object is to save 
the parties from unnecessary expense, trouble and delay by a remand. 
It gives legislative sanction to the view expressed by Petheram, C. J., 
in Balliithan v. Jaioda, 7 A. 763, which was approved in Deohithen v. 
Banfi, 8 A. 172 F. B.; but was subsequently overruled by the Full 
Bench case of Oirdhari Lai v. Crawford, 9 A. 147. Thus the section 
overrides the Full Bench case in 9 A. 147 and gives effect to tlie view 
expressed in 7 A. 763. 

The provision of this section is a very useful one, and although the 
power to determine the question of fact is discretionary with the High 
Court, the High Court should in every case where the evidence on _tno 
record is BuflScieut, exercise the discretion given, of which the only object 
is to avoid remand and to save delay, expense and trouble. 

As regards appeals from appellate decrees the only substantial 
departure from the existing Code is the insertion of s. 103. Experience 
has shown the desirability of this clause, the effect of which will be to 
avoid remands, uitli their consequent delay and expense .” — See the 
Report of Special Commiffee. 

Power of High Court to Determine Issues of Fact. — S. lOS C. P. 
Code which has been newly added has widened the pow’er of the Appellate 
Court to go into evidence and determine any issue not determined by 

the Court below, Lochan Rax v. Lala Sant Pratad, 3 Pat. L. T. 303 Oo 

I- C. 258. 

The High Court can determine a question of fact in second appeal 
when all the evidence is before it and when the low'er Appellate Court 
has not given any finding thereon; Seturatnam Iyer v. Venkatachela 
Ooundon, 88 M. L. J. 476 P. G. : 47 I A. 76 P. C. 

A Court of second appeal is within its rights in cases vihero the 
“Ppropnate issue hns not been framed, but m w;hich there is sufficient 
evidence on the record for deciding that issue, in raising and deciding 

•uch issue itself; Damuia v Abdul So»nad, 47 C. 107 P. C 24 C. W. In, 

81: 46 I. A. 140 P. C. 

To avoid gross miscarriage of justice resulting from the oinissiou 
by the lower Appellate Couit to deterrnintPany issue of fact or to 
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100 . Where an appeal from any order is allowed, it shall 
lie to the Court to which an appeal would lie 
decree in the suit in which such 
order w’as made, or where sucli order is made 
by a Court (not being a High Court) in the exercise of appellate 
jurisdiction, then to the High Court. [S. 589.] 

COMMENTARY. 

This section corresponds with the first part of Section 689 of Act XIV 
of 1882: the only change made in the section is that the word tohere bw 
been substituted for the word " when.” 

The proviso to s. 689, 0. P. Code, 1882, which related to appeals in 
msolvency matters, has been omitted, inasmuch as the chapter on insol* 
vency has been repealed by the Provincial Insolvency Act (III of 1997). 
The rulings in 23 A. 56, 12 M, 472, 15 M. 89, 21 B. 45, 27 B. 694, have 
therefore become obsolete and inoperative. 

'* It shall Ho to the Cooit to which an appeal would He.”— As regards 
the forum of appeal, see notes under s. 96 under heading " Courts author- 
ised to hear appeals." 

GENERAL PROVISIONS RELATING TO APPEALS. 

107 . (1) Subject to such conditions and limitations as may 

Pow.r. of Appellate prescribed, an Appellate Court shall have 
Court. power — 

(a) to determine a case finally; 

(h) to remand a case; 

(c) to frame issues and refer them for trial; 

(d) to take additional evidence or to require such evidence 

to be taken. 

(2) Subject as aforesaid, the Appellate Court shall have the 
same powers and shaU perform as nearly as may be the same duties 
as are conferred and imposed by this Code on Courts of original 
jurisdiction in respect of suits instituted therein. [S. 

COMMENTARY. 

Bub.section (1) is new, and it contains a general provision 
powers of an Appellate Court. “We think it desirable to have in the body 
of the Code a general provision about the powers of an appellate Court. 

See the Report of Select Committee. 

” Sub'SBction (2) corresponds with the first part of section 682 of 
Code of 1882. The latter part of section 682 of the same Code has bee 
embodied in Order XXII, r. 11. The second clause of s. 682 of the Cod 
of 1682 hat been omitted. 
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(h) an order under any of the provisions of this Code im- 

posing a fine or directing the arrest or detention 
m the civil prison of any person except where such 
arrest or detention is in execution of a decree; 

(i) any order made under rules from which an appeal is 

expressly allowed by rules ; 

Provided that no appeal shall lie against any order specified 
in clause iff) save on the ground that no order, or an order for the 
payment ot a Jess amount, ought to have been made. 

(2) No appeal shall lie from any order passed in appeal under 
this section. [New.] 

COMMENTARY. 

This section is new. The general rules with regard to appeals from 
orders have been summarised m this section, and the detailed provisions 
relating to appeals from orders are to be found in Order XLIU, rule 1. 

As regards the finality of decrees passed in accordance with the 
award of arourators, tee ttie provisions contained in the second schedule. 

‘ As regards appeals from orders a comparison of this section with 
section 5b8 ot tho Uode of would support a pnnia facie interence 

that the right of appeal from orders had been materially curtailed. But 
this inference is dispelled on looking at sub-section (i) of section 104, 
which allows an appeal from any Order made under Kules from which 
an appeal is expressly allowed by Eules. We have gone carefully into 
the question of the cases m which an appeal should be allowed from these 
Orders and our conclusion is expressed in the Eules theroBelves.''— 

Eeport of Special Committee, 

Clause 104, sub-section (1) (6) has been added in order to give a 
fight of appeal against the decision of the Court on a special case. Tiis 
•8 in accordance with the recommendation of the Special Committee. — 
See the Report of Select Committee. The provisions with regard to 
tpecial case, are to be found m section 00 and in Order XXXM, rules 
I to 5 of the First Schedule. 

Claute (o) — This clause refers to an order passed under clauic 6 
(2) of the Second Schedule. 

Clauae (fc) — ^This clause lefeis to the decision of the Court on a 
•pecial case passed under Order XXXVI, rule 5 of the First Schedule. 

Clause (c) — ^This clause refers to an order passed under rule 12 of 
*he Second Schedule. 

Clause (d) — This clause refers to an order passed under rule 17 (4) 
the Second Schedule. 

Clause (e) — This clause refois to an older poeseil under rule 16 of 
‘he Second Schedule. 

Claute (f) — This clause refers to au order passed under rule 21 af 
‘be Second Schedule. 
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♦it is subject to the conditions prescribed by the Rules; Moni Mohun y. 
Ram Taran, 43 0. 148 : 33 I. 0. 829; Nabin Chandra t. f*ran Krishna, 41 C. 
lOS : 18 C. L. J. 613. 

The general power given by s. 107 of the Code, to the appellate Court, 
of remanding cases for trial by the original Court is not governed or lututkd 
by Or. XLl alone, but it is subject to such conditions and limitations as may 
be prescribed in the rules and orders and the amendment of a plaint and 
the addition to parties in a Court of appeal is one of the conditions so 
prescribed; Meah Vzir Ali v. Sivai Behara, 43 C. 938: 20 C. W. N* 547; 
Apart from the inherent jurisdiction of the Court, the power of remand under 

B. 107 of the C. R. Code is limited to the case described in Or. XLI, r. 23 oi 
Bch. I thereof. The relation of the body of the Code to the ruleSf dis- 
cussed; Ohuznavi, v. The Allahabad Bank Ltd., 44 C. 929F. B.: 21 

C, W. N. 877. 

See notes and cases noted under Or. 41, r. 23. 

Appellate Court’s Power to Add or Substitute Parties. — An Appehat® 
Court has discretionary power to substitute or add a new appellant or res- 
pondent after the period of limitation prescribed for an appeal- — 

IFartla v. Jatja Prasad, 2 A. 108; and Ranjit Singh v. Shea Brasad, 2 A. 487. 

^ Both under s. 107 of the C. P. Code and under its inherent poT^ers, aa 
appellate Court has power to add as parties to the suit persons who were 
not parties m the first Court; ^rimoti Hemangini v. Haridai 

3 Pat. L. J. 409: 5 Pat. L. \V. 216. 1918 Pat. 276; dafar AU 
V. Har Gobtnda, 41 1. C. 65; Velammal v. Laksumi Ammal, 31 1. C. 8H. 

When an appeal was filed by a person not aggrieved by an 
insolvency, the Court acting under powers given by s. 107, Or. I. r- '"I 

(3) and Or. r. 33 added a person really aggrieved to be made a 

Mahomed Hajt Essack v. Saikh Abdul Rahman, 41 B. 312: 17 Bom- h. 
989. 

There is no power in the Civil Procedure Code to mate a party to tb« 
suit a co-appellant. Bs. 32 and 682 of the C, P. Code, 1882 [Or. 1, 

(2), 10 (2), (3), (5), 11, and s. 107], give to an Appellate Oourt 
to strike out the name of a party, or to direct new parties to be added to 
suit, whether as plaintiifs or defendants . — Vasudev Balkrishna v- o® 

10 B. 227. 

Section 27, C. P. Code. 1882 (Or. I, r. 10) read ndth s. 582. C. P- 
1882 (s 107) does not apply to appeals, — Dwarka Nath v. Debendra W 

4 C. W. N. 58. 

Appellate Court’s Power to Amend Plaint. — Or. VI,' r. 17 penni^ 
amendment of the plaint before judgment and not after.’ The larger 
conferred on appellate Courts by this section do not authorize such a 
rial transformation of a suit in appeal. — Bci Shri 2l/a;iro;bo v. Mopaiv » 
19 B. 303- See also Percival v. Collector of Chittagong, 30 C. 616- 

An appellate Court has power, under this section to allow 
mcnt of the plaint, where such amendment does not change the cna 
of the suit. — Rajah Peary Mohan v. Narendra Krishna, 6 C. W. N- * 

The appellate Court has power to amend a plaint by adding new parties* 
Meah Ustr Ali v. Sivai Behari, 48 C. 938: 20 C. W. N. 647. 
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Clauflfl (d). — ^Wbere an application for reference ia made in a ponding 
case and the^ Court finding one of the defendants unwilling to refer to 
arbitration rejects the application, despite plaintiff’s readiness to discharge 
the unwilling defendant from the array of the parties, no appeal lies 
from such an order of rejection; JanM Prasad v. Balmakund, 27 I. C. 721. 

An order of Court filing agieement to arbitrate presented by thu 
parties to a suit is a decree and ia appealable under the old Code, as 
well as under s. 104 (d) of the new Code; Penfcafachola v. Ranpiar, 30 
M. 353. 

An application was made under para 17, Sch. 11 of the C. P. Code 
for filing an agreement to refer to arbitration and when the award was 
filed, the parties filed objection, the Court allowed only those filed bj' the 
defendants^ and declared the award invalid on the ground of misconduct 
Against this order the plaintiff appealed under s. 104 C. P. Code. Held 
that neither cl. (d) nor cl. (/) of s. 104, C. P. Code, applied to the case, 
and therefore no appeal lay as an appeal from an order; Ham Jawaya 
Httl V. Devi Ditta Mai 117 P. R 1916: 107 P. W. R 1916. 

Clause (e). — ^This clause is to be read with rule, 18, Sch. II of the 
C. P. Code, which provides for stay of suits were there ia an agreement 
to refer to arbitration. To understand the scope of this clause, the cases 
noted under the above rule should be consulted. 

Under s 104 (e) of the C. P. Code. an appeal lies from an order 
panting or refusing stay of a suit, where there is an agreement to refer 
to arbitration whether under the C. P. Code or under the Arbitration Act* 
wemi Kodumal Kalumal v. Messrs Volkart Bros., 12 S L. R 84 : 43 
I C. 434. 

No appeal lies under s. 104 C. P. Code from an order passed under 
8. 19 of the Arbitration Act staying a suit; Firm of Menghraj Kkilaldas 
Messrs Langhy BilUmona tt Co., A, I B 1023 Sind 38; Soda IVater- 
wola V. Valkart Bros , A. I R. 1923 Smd. 25 

Clause (f). — The provisions of this clause apply to arbitration under 
ine C. P. Code, and not to appeals under the Indian Arbitration Act I’C 
ori889; Rtpfey v. Nahapiet, 6 L. B. R. 88* 5 Bur. L. T. 155: 17 I. C 


Though no appeal lies from the decree in accordance with the award 
Sapped without intervention of Court, an appeal is competent under s 
lira from the order filing an award; Ohulam Mvstafa v. Halima Bibt' 
176 P. W. R. 1913: 310 P. L R. 1913: 21 I. C. 298. 

^ feet that the decree is drawn up on the basis of the judgment 
Joich follows the order filing an award in arbitration m'thoot the inter- 
of the Court, cannot take away the right of appeal of the parf\ 
gpieved by the order. If the appeal is allowed, the decree will become 
ofructuouB and the appellate Court can declare the decree vacated, 
^avdamini v Gopalohandra, 21 C B J. 273. 

. , appeal lies against an order filing an award passed on aroitration 
r^out the intervention of the Court under aecfion 101 (f) of the C. P. 

even after the decree is passed upon the award The decree basert 
» fhe award is no doubt final if it is in accordance with the award 
yt the validity of the decree depends upon the validity of the 
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Bee noici under Order XXll, r, 10. 

Sub'Seotlon (2). — The word '* powers in this section was not ejnozijf' 
mous with, and did not comprehend, jurisdiction. — Kait Krishna v. iiori* 
har, 1 B. L. It. A. 0. 155: lU W. It. ItiU. 

Under section 107 of the Code, 1908, the appellate Court has the Bm« 
power as the Court of the hrst instance, and in making the hnal determina- 
tion of the case, the appellate Court must pass a decree that is in confor- 
mity with law; Ambika i^rosad v. Ferdip Singh, C. 451. 

Whore a memorandum of appeal being insufficiently stamped, the 
pleader requested the Court to give time to make the necessary payment. 
The Couit relUbud to giant the time and rejected the meinorautluin of 
appeal. Held that the Court ought to have gi anted the time; for Or. VU, 
t. 11, which primarily relers to plaints, applies also to memorandum of 
appeals by suu-bectiun of 8. 1U7. — Acfiut Ham Chandra vl Hayappa, 
8a U. 41: 15 Bom. L. 11. 0U:2. 

Powers and duties of an Appellate Court under this section are the same 
as are conferied and imposed on the Comt of the original jurisdiction, of 
appointing a proper person as guardian of a minor. — Fanchanan v. DwhtU 
Hath, 3 C. L. J . 29. 

Under the provisions of s. 107, power is given to the Appellate Coi^ to 
pass under the second clause of Or. Xl»l, r. 0, any order which the Court 
of original jurisdiction could pass. — Tribeni Shau v. Bhagwat Bun, 34 0, 
1037, P, B.; 6 C. L. J. 298: 11 C. W. N. 1030, P. B. 

108. The provisions of this Part relating to appeals from 
„ , . original decrees shall, so lar as may be, apply 

Procedure la ap- 4. “ 

peals from appellate UppcalS 

decrees and orders. . appellate dccrees, and 

(b) from orders made under this Code or under any 
special or local law in which a different procedure 
is not provided. [Ss. 687, 690.J 

COMMENTARY. 

Changes Introduced In the Section. — The first part of this see* 
tion corresponds with s. 587 of the Code of 1882, with the following 
changes: lor the words “ as far as may be ” in the old Code, the 
** so far as way be have been substituted; and the words “ and tot* 
execution of decrees passed m such appeals ’* contained in the old Coo 
have been omitted. 

The second part of this section, i.e., cl. (b), corresponds with s- 390 
of the Code with some verbal alterations in the language. 

The object of this section is to avoid repeating some of the provision* 
relating to hrst appeals, in the chapter relating to second appeals. 

So far as may be.” — The words " os far as may be ” in s. 

Code 1882 (s. 108), by which the provisions relating to first appeal a 
made apphcabla to appeals from appellate decrees, must be taken to me 
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IX of 1022. It authorizes tho Court to oward compensatory Costs to the 
objector in ro'jpect of false or vexatious claims or defences 

Clause (g). — A Small Cause Court has power to award compensation 
when it issues an interim injunction and dismisses it after the other side 
is heard and such an order can be questioned in oppeal; Knnnnuru v 
LanJea, 26 I, C. 359. 

Clause (h), — An order for arrest and detention made in execution of 
a decree is an order made under s. 47 of tho Code, being an order for the 
eiecution of the decree. Such an order is a decree which is appealable 
under s 96 of tho Code. Tho exception in cl. (h) is entered therein 
because provision is made else where for an appeal from an order of arrest 
in execution of a decree. S. 104 only relates to appeals from orders which 
do not amount to a decree; Ardeshirji Framji v. Kalyan Das, 8 P. 6. 

An order directing the arrest of a surety passed by a Court exercising 
ordinary civil jurisdiction, in execution of a Small Cause Court decree, 
transferred to it, is appealable; Adhar Chandra v. Putin Behary, 20 C. 
Ii. J. 129. 

Clause (i). — ^There is no appeal from an order granting a review 
except on any of the grounds mentioned in Or, XLVII, r. 7 o? the Code; 
Tiprura Charon v. Shoroshibala, 22 I. C. 773 An appeal under r. 7 of 
Or. XLVII, from an order granting an application for review is not con- 
trolled by sub-section (2) of section 104; Shamsher Ali v. Jagarnath, 16 
I. C. 203. 

There is no appeal from an order granting a review of an ex parte 
^dgment passed on appeal except on any of the ground mentioned in Or. 
XLVII, r. 7; Jagar Nath v. Ramavatar, 14 I. C. 39 

The C. P. Code of 1882, did not give a second appeal from an order 
refusing an application to have an award made a rule of Court, but the 
Code of 1908 does grant such an appeal, vide s. 104 (f); Oajraj Lai v, 
Ramdin Lai, 7 A. L. J. 1070. 

No appeal lies from an order passed in execution of a decree under a. 
9 of the Specific Relief Act. Therefore an order passed in execution of 
such a decree directing the arrest of the judgment-debtor is not appealable 
cither as a decree or as an order under s, 104 (1) (h) of the C. P. Code; 
Jehangir Singh v. Hira Singh, 5 P. W. B. 1917 ; 18 P. L. R 1917. 

Proviso. — The proviso was added to the section by the C. P. Code 
Amendment Act Act IX of 1922. 

Sub«SectIon (2). — ^Thia sub-section has taken away the right of 
second appeal m some cases where a second appeal could lie under the 
provisions of section 588 of the C. P. Code, 1882 For instance, no 
second appeal lies from an order passed in first appeal from an order under 
mles 89 and 92 of Or. XXI of the C. P Code, 1908; but under the former 
Lode a second appeal could lie in cases under section 310-A rend with 
rection 244 of the Code, 1662. See Asivtaddi Shethh v Sundart Bibi, S3 
L. 339: 15 C. W. N. 844: 14 C L. J. 224. No second appeal lies from 
®n appellate order setting aside a sale under Or. XXI, r. 90; Ruar Radhika 

^^anhvar, 13 I. C. 147. Similarly, if an appeal is preferred under Or, 
A-Lln, r. 1 (a) from an order under Or. VH, r. 10, returning a plaint for 
presentation to the proper Court, and an order is made in appeal remand- 
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Wliere a lower Appellate Court, instead of remanding a suit under 
8. 566 C. P. Code, 1882 (Or. XLI, r, 25), erroneously remands it under 

s. 562, C. P. Code, 1882 (Or. XLI, r. 23), and the party aggrieved by its 

order appeals to the High Court, under s. 588, cl. (28), C. P. Code, 1682 
(s. 104; Or. XLIII, r. 1), the High Court cannot deal with the case as if 
it were a first appeal from a decree. All that the High Court can do is 

to rectify the procedure of the lower Appellate Court, and to direct tba* 

it decide the case itself on the merits . — Sakan Lall v. Axizvnnhsa, 7 A. 
136. 

APPEALS TO THE KING IN COUNCIL. 

109. Subject to such rules as may, from time to time, be 
made by His Majesty in Council regarding 
lo Kl'ng in apP^als from the Courts of British India, and 

to the provisions hereinafter contained, an 
appeal shall lie to His Majesty in Council — 

id) from any decree or final order passed on appeal by a 
High Court or by any other Court of final appellate 
jurisdiction; 

(h) from any decree or final order passed by a High Court 
in the exercise of original civil jurisdiction; and 
(c) from any decree or order, Tvben the case, as hereinatter 
provided, is certified to be a fit one for appeal to His 
Majesty in Council. [S. 595.J 

COMMENTARY. 


Changes Introduced In the Section. — This section corresponds to 
section 695 of the C. P. Code of 1882. The mnterinl chrmges mode 
section nre:— The words ** decree or final order ” have been Bubstituted^to 
the words “ final decree ” in clauses (a) and (5); and the words e 
order " have been added after the word " decree ” in clause (c)- 
word “ final ■’ wh’ch preceded the w'ord ** decree ” in clauses (a) ( ) 

has been omitted. 


The omission of the word final will set at rest wlmt was a 
debatable point as will appear from the following cases; 15 B. 155 P- 
17 A. 112, P. C,, and 22 C. 928. 


The word *' final ” seems to have been omitted from the present Code, 
in view of the extended definition of the word ** decree " in section - ci. 
(2), which includes preliminary as will as final decree. According 
Code, only the final decrees were appealable, but according to the 
Code, both final and preliminary decrees are appealable, as the present ae- 
finition of the word decree includes both. 


The expression *' final order ” means the order by which the_ 
cause or suit is determined, that is, comes to an end; it does not 
interlocutory order, which determines only a part of it leaving other mnttew 
to bo determined. The expression *' final order ” therefore means an 
order which affects the merits of tho question between the parties by deter* 
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doctor had no saleable interest in the property; Sundara Stngh y. Paehamall 
Padayaehi, 45 I. C. 701. 

A second appeal does not lie under the Code of 1008 against an apellate 
order confirming an order of refusal to set aside a sale in execution on 
Ihs ground of fraud; Haj Mohan r. Oobinda, 14 I. C. 63; Fulsunimanesto 
V. Halamaddi, 25 C. L. J. 399. 

An order passed under Or. H, r. 4 refusing to restore a suit dismissed 
' for default of appearance of both parties ia not appealable; Sfiaddi Lai t. 
Karam Din; 9 I. C. 238. 

An order under a. 148 of the Code, is not an appeolable order covered 
by section 104. — Suranjan Singh v. 7?cm Bahal^ 85 A. 682. 

Where a Subordinate Court passed a decree in accordance •with a com- 
promise agreement after recording it, first and second appeal lies from^such 
decree: Avvogari Vecrasalingam, v. Baavavareddy, 27 Jf. L. J. 173: 16 
M.L. T. 125: 25 I. C. 556. ‘ 

An appeal lies under the C. P. Code, 1908, as it did under the former 
Code, from an order returning a plaint to be presented to the proper Ctmrt; 
the present Code has made no alteration in this respect; Dalip Singh v. 
Kundan Singh, 36 A. 68. 

An appeal from the order gronting on application for review eftn be 
preferred at once, auch an appeal is not controlled by sub -section (2) of 
section 104; Shamsher Ali v. Jagamath, 16 I. C. 203. . 

105. (1) Save as otherwise expressly provided, no appeal 

o . shall lie from any order made by a Court in 

tr Oraer.. excrcisB of its original or appellate iitrisdic- 

tion; but where a decree is appealed from, any error, defect or 
Irregularity in any order, affecting the decision of the case, may 
l>e set forth as a ground of objection in the memorandum of 
appeal. [S. 691.) 

(2) Notwithstanding anything contained in sub-section (1), 
^here any party agerieved by an order of remand made after the 
commencement of this Code from which an appeal lies does not 
?ppeal therefrom, he shall thereafter be precluded from dianutine 
its correctness. [New.] 

COMMENTARY. 

Changes Introduced In the Section.— The first part of this section 
eon-esnonds with section 591 of the C P, Code of 1882, The words tave 

othenciie eiprc*i/t; provided, have been substituted for the word^ 
except as provided in this chapter and the words xvhers a decree t# 
“rpeafed from, have been substituted for the words ** if any decree be 
“Ppealed against.” Another important change has been made by deleting 
J"® ^ord " Bueh ” which preceded the word '* order " in the old Code. 

The Committee hnvo deleted the word “ such ” to remove a diiTicifity It 
croates (10 ^r. I. A, 840: 6 W. R 47. P. C. : 10 M. T. A 418: 6 W. B 

P. C.) See the Deport of the Special (lommltlte 
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criminal Jurisdiction, if it is a final Judgment, decree or order of the Court, 
made on appeal or in the exercise of its original Jurisdiction. An order 
sanctioning prosecution, made in the course of a disciplinary proceeding 
against an attorney under cl. 10 of the Letters Patent 1865, is not govern* 
ed bv cl. 39, and therefore against such an order no leave to appeal to 
His Majes'ty can be given; In the matter of an Attorney, 41 C. 734. 

A decree of the High Court dismissing an appeal with costs on the 
ground that it was filed out of time and that the delay could not be excused 
under s. 5 of the Limitation Agt is one passed on appeal within the meaning 
of 8. 109 (a) of the C. P. Code; Promotha Nath v. IF. A. Lee, 83 0. L. J. 
128. 

An appeal does not lie to the Privy Council from a consent decree even 
where such decree reverses the decree of the first Court and where the value 
of the subiect matter of the nnpeal is above Rs. 10,000; Laehmi Narm 
V. Bal Muhund, 5 Pat. L. J. 388. 

** Final order.*’ — There is no definition given of the term 
order ” in the Code and it is evident from what their Lordships said m 
Muehar Hossein v. Bodhn, 17 A. 112: 22 I. A. 1, that it is not always an 
easy matter to distinguish between what is final and what is an interlocu- 
tory order. The expression “ final ” is used in contradiction to 
locutory Badha Kishnn v. Collector of Jaunpur, 23 A. 220, 227: 28 1. A 
28. To determine whether an order is final or not, it is necessary m esc 
case to ascertain the nature of the proceedings; Mvzhnr Hoezain v. Boana, 
17 A. 112: 22 T. A. 1. A final order is an order which finally 
matter which is directly at issue in the case in respect of the 
parlies. If the order decides in effect, finally, the cardinal point m t 
suit — if it decides an issue which goes to the foundation of the suit a 
therefore is an order which would never, while the decision stands, 
questioned again in the suit — it is a ** final order ** within the 
this section, notwithstanding that there may be subordinate 
made, Tfnhimhhoy v. Turner, 15 B. 155 P. C.; Muzhar Hostem v. Part . 
17 A. 112 P. C.; Snratmani v. Bnia Krishna, 10 0. L. J. 536: t- 

Nawah Bahadur of Murshid ah ad, 13 C. L. J. 688: 15 C. W. N. 879: Pumro 
Coal Co. V. Brnares Bank. 21 C. L. J. 281 : 28 I. C. 569: Sultan Stnaft ^ 
Murlidhar, 5 Lnh. 329 F. B.; 80 T. C. 366; A. I. B. 1924 Lah. 571; 
Chand v. Ooverdkan, 47 0. 918 P. C. 

An order of remand, being an interlocutory order, cannot 
be the subject of an appeal to His Maiesty in Council, but if such or 
ha« the effect of deciding finally the cardinal point in the suit, it becomes 
final order and capable of appeal; Badha Kfshan v. Collccfor of .7rtf/wpu , 
23 A. 220: 28 T. A. 28; ^fnzhar Hnssain v. Bodhn, 17 A* 112. 

Bamnirar, 8 Pat. L. J. 839: 45 I. C. 192; Ananda Goval v. Nafar. U u 
W. N. 545; 35 C. 018, 

It was held hy their Lordships of the Priw Council in Bahinthhoif 
Turner, 15 B. 155: 18 T. A. 6, that where an order directing the taking o 
accounts, which the defendant contends oucht not to be taken at nn» 
decides in effect that if the result should be found to bo acninst the rteT*n* 
dnnt, he is liable to pay the amount, the order is final within the meaning 
of this section for the purposes of appeal. 

The word " final ’ m s. 109 0. P, Code, Is used in its 
and therefore means an order which. puts an end to the litigation between 



Sec: 105.] 


APPEALS FROM ORDERS 


675 


Older made by a Court in the course o! a suit or appeal, unless right of 
appeal from any such order is expressly given by the provisions of this Cofle. 
Section 104 and Or. XLTII, r. 1 expressly mention the orders which aro 
appealable and unless an order falls within any of the provisions of tha sec- 
tions mentioned above, no appeal lies. The orders which do not fall within 
the provisions of the above two sections are non-appealable order.?. This 
section applies equally both to appealable and non-appealable order.?. If an 
order is appealable, the party against whom tho ord^r is made may prefer 
immediate appeal from the order under the provisions of the above sections, 
but if he docs not prefer immediate appeal, (which he is not bound to do) 
against the order; then ho can make the error, defect or irregularity of the 
order a ground of objection in the memorandum of appeal where an appeui 
is preferred against the decree in the suit in which the order was made. 
Similarly in the case of non-appealable orders, the party against wdiom the 
order was made may make tho error, defect or irregularity of the order a 
ground of objection in tho memorandum of appeal against the final decree. 
Thus by this section both appealable and non-appealable orders are placed 
in the same footing; the only advantage of the appealable order is that an 
immediate appeal can be preferred against it. 

This section enables the Court, when dealing w’ith nn appeal from a 
decree, to deal with any question which may arise ns to any error, defect, or 
irregularity in any order affecting the decision of the case, though an appeal 
from such order might have been and has not been preferred.— Har Narain 
T. Kharag Singh, 9 A. 447. 

But in the case of appeals from decrees, the rule is quite different as 
will appear from section 97, which provides that a person aggrieved by a 
preliminary decree is bound to prefer immediate appeal against it; otherwise 
he will be precluded from disputing its correctness in an appeal which may 
he preferred against the final decree. 

“ Any order,”— The order must be under this Code. An order for 
attachment for contempt is not an order in the exercise of the High Court s 
civil jurisdiction and therefore does not come within the provisions of this 
section; Nauinahoo v. Narotam Das, 7 B. 5 

Section 15- of the Letters Patent is not controlled by this section; Sabh~ 
pothi V. Naroyanosomi, 25 M. 555 (22 M 68 : 26 C 361 refd to). 

Requirements of this Section.— This section contemplates two things; 
there being a regular appeal about something else, and in that appeal the 
insertion of a ground of objection under the section itself; Sher Singh v. 
Biu-ar Singh, 22 A. 366. See also Sheonath Singh v. 7?arn Din, 18 A, 19 
F. B., tvhero it has been held that an order in a suit from which an appeal 
hes under the Code, but from which no appeal has beel preferred can be 
questioned under this section in an appeal from the decree in the suit, if the 
ground of objection is stated in the memorandum of appeal; in other words, 
la order to take advantage of the provisions of this section, the ground must 
ho set out in the memorandum of appeal. In Tila^ra; Sinrjh v. Chahar- 
flaori, 15 A. 119, it was held that an objection which may be heard under 
this section must bo set forth in the memorandum of appeal. In XJanti Lai 
y. i^amji Lai, 20 A, 370 p. 372, it has been held that unless such objection 
I* uot taken in his memorandum of appeal, it is not open to an appellant at 
the hearing of an appeal from the decree, to question the validity of an 
adding a person aa defendant previously made in the case. 
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further appeal to the Privy Council; Po Kin v. Afa Bein Tin, 12 Bui. 
L. T. 87: 10 L. B. R. 22. 

“ Passed on appeal,” — An order passed by the High Court in the 
exercise of its rovisional jurisdiction under s. 115 of the Code of 1900, or 
its power of superintendence under section 15 of the High Courts Act of 
1861, is an order made on appeal within the meaning of section 39 of the 
Letters Patent, To constitute appellate jurisdiction, there must exist the 
relation of superior and infenor Court, and the power on the part of the 
former, to review decisions of the latter (cases on the subject exhaustively 
reviewed and discussed); Bccretanf of State v. Bntish Indian Navigation 
Co., 13 C. L J. 90: 15 G. W. N. 848. This case has been followed m 
Hariah Chandra v. Nawab Bahadur of Moorshidahad, 13 C. L. J. 
where it has been held that tw'o essential elements are to be considered in 
deciding whether an order was passed on appeal within the meaning of cl 
(a) of section 109 of the C, P Code, viz,, (1) whether there exist the rela- 
tion of superior and inferior Court; and (2) whether there exists the power, 
on the part of tlie superior tribunal, to review, nfifirm, modify or reverse 
the decision of the inferior tribunal. 

An order passed by the High Court in the exercise of its revisional juns* 
diction reversing that of the Court of first instance allowing the .applicant 
to sue in forma pauperis, is an order passed on appeal within the meawng 
of clause (a) of section 109 of the Code of 1908. An order cannot be 
deemed to have been passed on appeal unless it is an order passed by a 
superior Court in reversal, modification or affirmance of an order of oii 
inferior Court To constitute appellate jurisdiction, there must exist the 
relation of superior and inferior Court and the power on the part of the 
former to review the decision of the latter. An order deciding that circum- 
stances have not been established such as would justify an order for stay 
of execution of a decree under appeal is not a final order (but an inter- 
locutory order), “ nor an order passed on appeal ” within the meaning o 
cl fa) of Section 109 of the C P Code; Srinivasa Prasad v. Kesho Praia , 
18 0. L. J. 681. 

An order made by the High Court on an application to leview its 
ment in a case of appeal to the Privy Council previously h card ^ is 
order made on appeal within the terms of clause 89 of the Court’s 
BO as to ^ enable the Court to admit an appeal against such order to 
Majesty in council. The distinction between the words ” made on 
and “ made in the exercise of its appellate jurisdiction” pointed 0 » 
Rajah Enact Hossem v Ranee Rowshum Jahan, 10 W. B. (li"- 
Followed in Sunder Koer v. Chandeawar Proaad, SO 0. 679. 

Order rejecting appeal for failure to furnish security for costs 
Or, XLT, r. 10 was not " final order passed on appeal ” within the mefl 
ing of this section; Radha Kiahan v. Jamna Prasad, 13 O. C. 59. 

A final order passed on appeal falls within tlic purview of s. 

V of 1008 although the appeal has been rejected as barred by Umitatio » 
Brii Indra Singh v. Lata Kanti Ram, 127 P W. R. 1917: 13l P- 

1917. 

The_ w’ords ” final order passed on appeal ” in this section »ne®o 
orders disposing of an appeal at the hearing and not any final order P®®® 
in the exercise of final appellate jurisdiction. An 'rder rejecting » 
application or review of an appeal which has been dispoicd of, tliough tm 
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V. Monohar, 40 0. L. J, 688: A. I, R. 1925 C. 473: 85 I. C. 100; Nithi 
Kanea v. Umar Lai, 41 C. L. J. 180: A. I. U. 1025 0. 711: 80 I. 0. 1029; 
Sayma Bibi v. Madhutudan, 62 C. '472 : A, I. 11. 1025 C. 760; h'azal v. 
Hazhmati, 40 P. It, 1920: 183 P. W. It. 1026; Dhondu v. Famaji Uovmd, 51 
B. 4U5; A. I. It. 1927 Bom. 455; Sunder Htngh v. I^ighaiva, 6 Lah. 94: A. 

I. It. 1025 Lah. 406: 83 1. C. 920. But m Oopala Clietti v, Su66jer, 26 
M. 604; Nand Ham v. Bhopal Singh, 84 A. 692: 10 A. L. J. 130; Athamsa 
V. 0*ane»an, 47 M. L. J. 04l, A. 1, It. 1924 Mad. 890; M. S. Mahomed v. 
Collector of Toungoo, 5 Bang. 80 : A. 1. it. 1927 Bang. 150, a contrary view 
Was taken. In these cases it has been held that an order setting aside an 
tx parte decree can be attacked in appeal from the final decree. But if 
Orders setting aside ex parte decrees are of the nature mentioned in Gopala 
Cbethi V. Subbier, 20 M. 604 and Alhamto v. Ganesan, A. 1. It. 1924 M. 
690, they Will affect the decision of the case and can be challenged in 
appeal against final decree. An order of remand in appeal from an order 
teiurniug a plaint under Or. VII, r. 10, is not an order affecting the deci- 
sion of ihe case within the meaning of s. 105 (1), and therefore its pro- 
priety cannot bo questioned in second appeal under s. 105 (1); Fenlalo- 
naruiu v. iiutayya, 51 M. L. J. 119: 97 1. U. 790: A. I. B. 1920 Mad. 900. 
llie dismissal tor default of an application to set aside an ez parte decree 
18 no bar to the decree being questioned in an appeal preferred 
against the final decree ; Golap Singh v, Indra Comar, 13 C. .W N. 
4yj; 0 C. L. J, 867. 

An order setting aside on abatement under Or. XXII, r. 9, does not 
affect the _ decision of the case on the merits; it cannot therefore be 
challenged in appeal from the final decree; Mohamed v. Monohar, 40 C. L. 

J. 533: 85 1. o. 100: A. 1. B. 1924 Cal. 473; Babu Bam v. Banhe, 47 A. 
655 : 8? I. C. 211: A. I. B. 1925 All. 426, but it can be so challenged if 
'the order is passed simultaneously with the final decree; Hem Kumar v. 
Amba Pratad, 22 A. 430. The Calcutta High Court has held that an order 
setting aside an abatement cannot be challenged in an appeal from the 
final decree whether it is passed before or simultaneously with the final 
decree; Mohonied v. Monohar, 40 C. L. J. 688; Sat/ma Bibi v. Madhusudan 
52 C. 472: A. I. K. 1925 Cal. 476. 

A Court has no jurisdiction, reading ss. 372 and 647, 0. P. Code, 1882, 
(Or. XXII, r. 10 and s. 141), to bnng in a party after decree, and make him 
a judgment-debtor for the purposes of execution. Where a Court had so 
acted, by an order which might have been, but was not, made the subject 
of appeal under s. 588, C. P. Code, 1882 (s. 104), held, that the natty 
aggrieved was competent to object thereto on appeal from a subsequent 
order enforcing execution against him as a judgment-debtor. — Goodall v. 
WuMoortc Bank, 10 A. 97. 

Although no appeal lies against an order passed under s. 831, C. P. 
Code, 1882 (Or. XXI, r. 09) numbering and registering as a suit a complaint 
made at a time beyond a month from the time of the obstruction m an 
•ppheation under s. 328, C. P. Code, 1882 (Or. XXI, r. 97), such order can 
he objected to when the final order which is appealable, is appealed 
against.— Lola v. Narayan, 21 B. 892. 

_Whero a mortgagee applies for decree absolute, but is opposed by an 
•PpUcation for extension of time, the question •nbetber time should bo 
granted or not, and if granted, on wh'&t terms, is one affecting the decitioq 
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During the pendency of a suit under s. 92, C. P. Code, for removing 
a trustee and for framing a scheme, the trustee died, and the Court below 
held that the whole suit bad abated. On appeal, the High Court held that 
in so far as the suit related to the framing of the scheme, there Mas no 
abatement and remanded the sxiit for trial. Held, it was not a ' nnal 
order " within the meaning of s. 109 (o) and was not appealable; Vythhnga 
V. Aruviaga, 50 M. L. J. 552: 94 I. C. 9GG: A. I. R. 1926 Mad. 748 

An order refusing to issue a temporary injunction against the eierution 
of a mortgage decree, is not a final order within the meaning of this sec- 
tion; Damra Coal Co., v. Benares Banlc, 21 0. L. J. 281. .* 

An order of the High Court, directing execution to proceed, is not a 
“ final ” decree, judgment or order within the meaning of clause ® 
595, C. P. Code, 1882 (s. 109), and therefore no appeal bes to the Privy 
Connell . — Jogessur Sahai v. Muracho Kooer, 1 G. L. K. 354 

Certain persons interested is an award applied under s. 525, C. P. Code 
1882 (the Second Schedule) to have it filed in Court. The Court 
order under s. 526, C. P. Code, 1882 (the Second Schedule), “ 
claim of the plaintiffs be decreed.’* On appeal, the High Court held tha 
the appeal would not lie, and suggested to the plaintiffs to apply to jaa 
lower Court to give judgment according to the award. Thereupon tae 
plaintiffs made an application to lower Court, styling it one for review 
of judgment, and the application was granted. The defendants appcaj^ 
from the order of the lower Court, contending that the “ review of Ju g- 
ment ” had been improperly granted. The High Court held that the or ^ 
of the lower Court was not appealable, not being one passed on ^ 

judgment, but on an application to give judgment in accordance wita 
award. The defendants applied for leave to appeal to 
Council. Held that such an order was not a " final decree ” „ 

meaning of s 595, clause (a), C. P. Code, 1882 (s. 109), and M’as therew 
not appealable to Her Majesty in Council . — Bnmadhin Mafon v. Oattes «, 
A. 238. 

There is no appeal to Her Majesty in Council against an order 
the appointment of a Receiver in a suit. Such order is not 
the meaning of clauses (a) and (5) of s 595, C. P. Code, 1882 
Chundi Duit v. Pndmanund Singh, 22 C. 928 (8 B. B R. 433: 17 C- 
18 C. 182, and 15 B 155. P. C , referred to). See also, Mahomed 
V. Ahmed Mutafi, 13 0, L. J. 607. 

The District Judge of Ghazipur recalled to hi a own file certain 
tion proceedings pending in the Sub-Judge’s Court at Shahabad, ana 
allowed an application for the execution of the decree which had been p 
ferred to that Judge. On appeal, the High Court annulled the ord^. 
remitted the case for disposal by the Sub- Judge of Sliahobad. tin • 
application for leave to appeal to Her Majesty in Council from the 
the High Court, held that such order was in the nature of an 
order, and was therefore not appealable to Her Majesty in Council. « ' 
dJiarf v. Radha Prasad, 2 A. 65. 

An order rejecting an application for review cannot be regarded a 
order appealable under s. 109 (a) of the C. P. Code; Mahahir 
'gJirn.Taj Singh, 16 0. G. 264 : 22 I. C. 259. 

in the exer High Court rejecting an application for bringing on 
npphcation^5.eggQtative of a deceased party to a pending appeal is not w 
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correctness of tbo remand order,' on an appeal from the final decroo. Under 

B. 691 of the old Code, it was held that the illegality of ihe remand order 
and the subsequent proceedings could be questioned in appeal from the 
decree in the suit, though no appeal had been preferred against the order 
itsell {see, 12 A. 610, 14 B. 232, 23 C. 335, 18 M. 421, 32 P. L. It. 1906, 
'6C. L. J. 547). This , sub-section is a legislative reversal of tne cwhes 
above referred to and other similar cases as the Privy Council cases in 7 
M. I. A. 233 p. 302: 10 M. I. A. 340 and 413 and 12 M. l. 'A. 157. 

Under Or. XLI. r. 23 an order remanding a case is appealable 
under Or. XLIII, r. 1 (a). This sub-section provides that where any 
party, aggrieved by n remand order from which an appeal lies, does not 
appeal therefrom, he shall thereafter be precluded from agitating or dis- 
puting its correctness. 

Where an order of remand purports to be made under Or. XLI, r. 23, 

C. P. Code, It 18 the duty of a party adversely affected, to appeal against the 
order, otherwise the order would be final; Musat. Niamat Bibi v. Makomed 
Paiz, 65 1, C. 745. 

Where is w'as open to the persons aggrieved by an order of remand to 
appeal against it, but they failed to do so, lliey ate precluded from further 
contesting the correctness of that order; Maung Po v. Ma Toh, 1 

Bur. L. J. 231; 70 I. U. 893. 

Where a party to an appeal objected to the admissibility of a document 
in the lower appellate Court before remand on the ground that it had 
not been proved, but eventually consented to the remand to enable the 
.other party to show that the document was admissible, and did not appeal 
against the order of remand, he cannot subsequently, in second appeal, 
object to its admissibility by reason of s. 105 (2); Joynal v. MuUuk Chand, 
01 I. C. 287 : A. I. 11. 1926 Cal. 509. 

The test is not whether a decision has been given upon the points 
taised in the appeal against the order but w'hether the party has availed 
himself of the appropriate remedy of appealing against the order; Nanu 
Nair V. ifflnfar, 29 M. L. J- 772 . 29 I C. 386. 

Where a suit has been remanded on appeal, an appeal from the order 
after the suit has been taken up by the First Court on remand and finally 
disposed of la incompetent. S. 105 (2) of the new C. P. Code has no bear- 
ing on this question but applies to the converse case; Janki NaiK v. Pro- 
notka Nath, 15 C. W. N. 830. 

Under s. 105 (2), a lower Court cannot treat an order of remand of the 
Appellate Court as a nullity owing to the want of jurisdiction in the latter to 
pass it. A party who omits to raise the question of the jurisdiction of the 
Appellate Court at the hearing of an appeal and to appeal from the decision 
teaclied, cannot he allowed to object to that decision in the subordinate 
Court to w’liich the matter in dispute is remanded; Dharm Chand y. Gona- 
lol, 47 I. C. 886 

Sub.scctlon (2) Is Not Applicable to Privy Council Appeals.— This sub- 
section is, not applicable to Privy Council appeals and does not operate to 
give a new meaning to the word '* final ” in s. 109, or supply a guide to the 
mterpretation of that section, Venkataratiga v. Naraahnha.’SB JM. 509 : 26 
M. L, J. 96; (1914) M. W. N. 64. 21 I. C. 842: 14 M. L. T. 500; Ahmed 
Hoaaein Gobuida Krishna, 33 A. 891. 0 A. L. J. 192: 0 I. C. 032. 
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Remand Order When Not Final. — Where a suit for possession was 
dismissed bj the lower Court as barred by Or.' II, r. 2 of the C. P Code, 
and on appeal the High Court set aside the order of the lower Court and 
remanded the case under Or. XLI, r. 23, such an order is not a final order 
and is therefore not appealable to His Majesty in Council; Ahmed Htmtn 
V. Qobind Krishna, 33 A. 391 (lO M. I. A. 345: 8 B. 548; 23 A. 220 re- 
f erred to). See also Nayasi Yenhataranga v, V enhataranga, 26 M. B. J- 
96; 21 I. 0. 842. 

An order of remand which determines only a part of the case and 
leaves other matters to be determined is not a “ final order.” within the 
meaning of this section; Baij Nath v. Sohan Bibi, 31 A. 545: 6 A. L. J. 
786. .. A .1 

Where the High Court on appeal remanded a case and directed that 
defendants who had been sued in- their individual capacity should be sued 
as executois as well and that one of the defendants should be sued as a 
residuary legatee and heir, and on such amendment of the suit being made 
the questions between the parties should be adjudicated upon. — Held (pef 
Sanderson, C. J.) that this was not a final order within the meaiung of 

B. 109 G, P. Code; Kumai Btrendra Nath v. Kumar Nripendra Nath, 22 

C. W. N. 640. 

Where the High Court reverses the decree of the Court below, and re- 
mands the case for re-trial on the merits, and for a new decree to be 
by the Court below, no appeal lies as a matter of right, under s. 595, C> 1 
Code, 1883 (s. 109), to the Privy Council, albeit the value of the ^nbjec * 
matter admittedly 'exceeds Rs. 10,000, as such a decree of the High 
IS not a final but an inteilocutory decree. — Ishvargar v. Ohudasama, 8 1> 
548. See also Tirunarayan v. Gopalasami, 13 M, 349, Haghvhir Haya 
V, Champa Kuntvar, 33 I, C. 756. 

When the High Court reversed and remanded a suit to the lower Court 
for further trial on the merits, it would not amount to a final judgpisn*' 
within s. 109 (a) to enable leave being granted to appeal to the Piivy 
cil. — Mangayya v. Venhataramanamurthy, (1918) M. W. N. 844 : 431 
182. 

Appeals on matters interlocutory in their nature should be allowed lo 
be piefeired to His Majesty in Council only wlien then decision 
an end to the litigation and finally decide" the rights of parties. 
therefore a suit was dismissed by the Subordinate Judge as barred by J 
judicata but hia decision was reversed by the High Court who 
the cases, held, that leave to appeal to Privy Council should not be 
■ — Sajjad AU Khan v. M. Ishaq Khan, 42 A, 174 : 18 A. L. J. 83i Pf ^ 
Murwari v. Tafazal Hussain, 1918 Pat 1 : 4 Pat. L. W. 343, Sri Krtshna 
Das V. The Benares Hindu University, 23 0. C. 329; Mehi Ghana '• 
Labhu i?am, 2 Lab. 106: 60 I. C, 522. 

An appeal does not lie to His Blajesty in Council against an 
remand under Or. XIiI, r. 23 of the 0. P. Code, as it is not a final orae 
within the meaning of s. 109; Sultan Beg v. Suhdeo Nandram, 46 I- 
022 . 

The High Court remanded one case on the ground that the 
Judge had wrongly held the pleadings to be insufficient, and another case 
fin the ground that he was WTong in applying e. 43 of the C. P. Code m bar 
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" SQbJeot to the condltloDs and limitations as may be prescribed/*— 
This section confers upon tbo Appellate Court the powers as those of 
the original Court, but the Appellate Court must exercise the powers given 
by this section subject to the conditions and limitations contained in the 
rules prescribed in the Schedule. The sections of the present Code lay 
down general principles, and the rules provide the means by which they 
can be applied; in other words, the rules restrict the provisions contained 
m the sections. Section 107 (1) (b) confers on an Appellate Court a power 
to remand a case, and then proceeds to limit this power by Or. XLI, r. 23. 
See Wabm Chandra v. Pran Kriahna, 41 C. 108. For instance, the Appel- 
late Court has power to allow amendment of plaint under Or. VI, r. 17, 
but it cannot allow such amendment as would change the character of the 
suit. Thus the Appellate Court must exercise the powers conferred by 
this section subject to the conditions and limitations prescribed by the 
rules. 

Clause (a).— The Appellate Court has power to determine a case 
finally, that is, where the evidence on the record is sutheient, the Appellate 
Court can finally determine the suit, instead of remandmg the case. See 
Or. XLI, r. 24 and the cases noted thereunder. 

Clause (b). — The Appellate Court has power to remand a case. See 
notes and cases noted under Or. XLI, r. 23. 

Clause (c).— The Appellate Court has power to frame issues and 
refer them for trial. See Or. XLI, r. 25 and the cases noted thereunder. 

Clause (d), — ^The Appellate Court has power to take additional 
evidence or to require sucU evidence to be taken. See Or. XLI, rr. 27 
and 28 and the notes and cases noted thereunder. 

The power to admit additional evidence should bo exercised by a Court 
of appeal with much caution, and only in suits where it is satisfied that in 
the interests of justice it should be exercised, and that such additional evi- 
dence when admitted, will be evidence which, if produced at the trial, 
Would have been admissible; Muhammad Khaleef v. Lea Tanneriea 
Lyonnaiiea, 53 I. A. 84 : 40 M. 435 : 31 C. W, N. 1; 94 I. C. 767: I. R. 

1926 P. C. 84. 

Appellate CouiPs Power of Remand. — ^The powers of a Court of 
appeal under the Code of 1903 are much wider in respect of remand than 
the powers of a Court of appeal under the Code of 1882. This is due to the 
cucumstauce that section 664 of the Code of 1882 which prevented a Court 
of appeal from making an order of remand except as provided in s. 562, is 
oot reproduced in the Code of 1908; Goto Chand v. Basanfo Kumar, 15 
L. L. J, 258. A similar view seems to have been taken in Zobra Btbi v. 
Zobeda Khatun, 12 C. L. J. 868. But in i^abin Chandra v. Kalt Kumar, 
*1 C. 108: 18 G. L. J. 612, a quite different view has been taken. In that 

it has been held that an appellate Court has no wider powers of remand 
^der 8. 107 of the Code, 1908, than it had imder the old Code. 6. 107 (1) 
lo) confers on an appellate Court a power to remand and then proceeds to 
festrict this power by Or. XLI, r. 23- "When an Act is divided into sections 
wid rules, the proper canon of interpretation is that the sections lay down 
K^neral principles and the rules provide the means by which they are to bo 
applied, and they cannot be otherwise applied. 

^0 power of reversing and remandmg a case is limited to the cases 
Oi&Dtioned in Or. XU, r. 23, for though s. 107 (1) (6) is general in its terms 
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is not to be mterprcted as restrictwl in its application to cases of ” tma! 
orders,” precisolv in tbo same ruamicr as clauses {a) aud (6); SnKj'raw 
iVtisad V. Kcsho 13 C. L. J. tiSl. {23 A. 221 1\ 0. /offoirrifj. 

Mahabir Bnl:sh v. ^mcoraj Singh, 22 I. C. 239: 16 0. C. 261; Binov 
Krishna v. Saiish, 31 C. \V. N. 540: A. I. It, 1927 Cal. 431. 

What is contemplated in cl. (c) of this section is a cl.ass of cases m 
which there may be involved questions of public import auce or vhich may 
be important precedents governing numerous other cases, or in wHch. 
while the right in dispute is not e\actly mcasuiviblc in money, it is or 
great public or private importance; Hirjibhai v. Jatnshvilji, 13 Horn. ^ 
It. 1021; Kripasirid/m Pani^ralii v. A'andaclioran, 1 Pot. L. T- 2o9:^l9-2 
Pat, 209; Alaaappa Chettg v. Kachiappan, 16 L. 

M. L. J. 723; Afaliomcd A’an'm Khan v. Sadik Husain, 10 O. L. J. 2S9: 
71 I. C. 339, liaja Rajcsicara Sethupathi v, rininrrfatanfawi Sfrffl*. 
44 M. L. J. 217. 

Under clause (c) certificate for leave to appeal to Privy Council slioull 
be granted only in cases in which the decision will be of general unper* 
tance or affects any large body of persons or threatens tlie religious or civil 
rights of any class of the community, and not where it is to serve as « 
precetlent for similar subsequent cases; Tahilram Maniram v. Pfan.‘irrl‘» 
23 I. C. 793. 7 S. L. R. 92; Mohanlal Baibhadra v. Rissrsanfas, A. I. P- 
1923 Nag. 272 ; 73 I. C. 221. 

WliL-re there was a substantial question of law, rir., whether it 'yas 
within the competence of the District Judge to ^smiss an application 
having regard to the provisions of s. 15 of the I^viucial Insolvency Ac*# 
it was a case which could properly be certified to be a fit one for 
to His Majesty in Council. — C/ihatropat Sitigh v. Eharag Singh, ' 
L. J. 547. 17 C. W. N. 752: 40 C. 6S5. But see, Mriiiinjog v. 
Mafcund, 6 Pat. L. J. 125. 

For leave to appeal to the Pri^w Council being granted under s. 109 
(c) some substantial question of law of general importance must be la- 
voled in the case. — Bam Rajcsicara Set/iupat/ii v. Artmac/iafam 
44 M. L. J. 424. 

Hffd, that the question whether the fraud of the mortgagor 
vitiate registration and disentitle the mortgagee to enforce lus 
was a substantial question of law and therefore the case was “‘ A* 
appeal to the Privy Council. — DirgpsUSing7t v. Pahladt LcI, 42 A. '• 

18 A. L. J. 137. 

Where the value of the question at issue cctnnot be numerically 
ascertained, but the commercial and financial position of a comp.any 
be seriously affected by the questions at issue, the case ought to be 
fied ns a fit one for ap'peal to His Majesty in Council. — Bombog, 

Tradinp Corporofion v, Dorahji, 27 B. 415. Referred to in Raghunaa 
V. rinirani7ado, 18 M. L. T. 366: (1915) M. W. N. 1016. 

The mere fact that the High Court have certified the s^cioucy of 
the amount aud the value of the suit for an appeal to the Privy 
cannot make appealable an order which docs not fulfil the 
conditions. — /?a« Radha Kishen v. The CoUccior of Jaunpore, 5 C- ' * 
N. 153, P. C. : 23 A. 220, P. 0. See also Radha Knshen v. Rai Krtshen, 
23 .V 413, P. C. : 5 C. W. N, 630 P. C. 
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Appellate Conrt’a Power to Return Plaint for Amendment.— Having 
regard to the provisions of 8. 67«, U. P, Code, 1882 (b 99), read with 
t. 582, C. P. Code, 1882 (s. 107), it is open to a party to raise the objection 
in a second appeal and it is equally open to the High Court, in such appeal 
to make nn onder under s. 53 (5), C. P. Code, 1882 (Order VI, r. 17), if 
good grounds are made out . — Sarala Sundari v. Sarada Prosad, 2 C. L. J. 
602 (20 W. R. 240; 18 A. 131 follotved). 

Appellate Court's Power to Reject Plaint or Memo, of Appeal. — An 
order rejecting a plaint is treated by section 2 as a decree; the order reject- 
ing an appeal must also bo treated as a decree under the provisions of 
B. 582, C. P. Code, 1882 (s. 107), and therefore a second appeal lies against 
the order . — Aytjanna v. Nagabhooahanavi, 1C M. 285 (7 A. 42 followed). 

When a memorandum of appeal is summarily rejected, whether under 
B. 543, C. P. Code, (Or. XLI, r. 3), or under 8. 54 (Or. Vll, r. 11), read with 
B. 582, C. P. Code, 1882 (a. 107), the reasons of such rejection sliould be 
recorded, unless it appears from the memorandum of appeal taken by itself 
that a second appeal does not lie . — Rudra Prosad v. Baijnath, 15 A. 367. 

Clauses (a) and (6) of 8. 64, C. P, Code, 1882 (Or. VII, r. 11) whicli 
wo declared by 8. 638, C. P. Code 1882 (s. 120; Or. XLIX, r. 3) to be 
inapplicable to the original and civil jurisdiction of the High Court, are also 
inapplicable to its appellate jurisdiction notwithstanding the provisions of 
*. 582, C. P. Code, 1882 (s. 107) — Palfcaran Rat v. Gobinda Nath, 12 A. 


Appellate Court's Power to Summon Witnesses. — Section 582, C. P. 
Code, lb82 (B, 1U7) read with s. 5b8, 0. P. Code, 1832 (Ur. XLI. r. 27). 
does not enable the Appellate Court to exercise the general power given by 
Section 171, Civil Procedure Code . — Srtntvasachariar v Rangammal, 18 AI. 

Appellate Court's Power to Set Aside Ex Parte Decree. — After an 
appeal is filed against the decree of the lower Court, the power to set aside 
the original decree on an application under s 108, C. P. Code, 1882 (Or. IX, 
13), becomes vested in the Appellate Court by virtue of s. 582, C. P. 
Code, 188 (a. 107 ). — Sanliara Bhatta v, Buhraya Bhatta, 30 M. 535: 17 M. 
L. J. 436 (27 M. 602 referred to). 

Appellate Court's Power to Allow Withdrawal of Suit. — An Appellate 
Court lias no power under Or XXlll, r. 1 (2) of the C. P. Code, to allow a 
Buit to be withdrawn m appeal as distinguished from the appeal itself, with 
liberty to institute a fresh suit as that would be tantamount to setting aside 
the decree in the suit; ITadcso Rasool Bux v. Allabtix, 13 S. L R. 72. 61 
L C. 579 Saiyed Ghazanfur v. Lala Ram Ratan, 20 I. C. 17. 

Bee note* under Order XXIII, rule 1 

. Appellate Court’s Power to Make Reference to Arbitration.— Be# 
note* under the Second Schedule, rule 1. 

Appellate Conrt's Power of Substltntlon In case of Death, Marriage, 
etc., of Parties to Appeal. — With regards to Appellate Court's power of 
substitution m ease of death, marriage, etc , express provision is now made 
Of. XXII, r. 1, see the cases noted thereunder. 

Bee note* under Order XXII of the First Schedule. 
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order " after the word “ decree " in paras. 2 and 3 . Poi 
the expression final order,” iee notes under s. 109. 

Scope of the Section, — While section 109 of r 
right of appeal to His Majesty in Council, from p’ 
passed by the High Courts in the exercise of ' 
jurisdiction and lays down the conditions and ' 
which such appeals may be brought, section ih' 
upon those conditions; (1) that the amount oi 
of the suit in the Court of the first instance, r 
the subject m dispute on appeal to His M.ij 
cases mentioned in clauses (a) and (0) of i’ eti 'ii i' 
or upwardsj (2) or that the decree or fin.il oidci a 

indirectly some claim or question to or ic^pLCtirj’; j- -'i'a. 

Value; and (3) that where the decie»* oi lai-'i ' ' 
decision of the Court immediately below the Cuuit pa<-’iir; > 
or final order, the appeal must involve bome substantial 
In the case mentioned in clause (c) of s. 109, tho qucotiuu of 
is immaterial. 

It would thus appear’ that in cases mentioned in paras. 1 aiul " 

B. 110, the right of appeal to his Majesty in Council does not 
upon the presence or want of any substantial question of law, 
entirely dependent upon the amount or value of the subject-matter of tae 
suit and the amount or value of the subject-matter m dispute m 
to His Majesty in Council. In the case mentioned in para. 3 of s. 
not only the amount or value must be Rs. 10,000 oi upwaids, hu , m 
addition, the appeal must involve some substantial question of law. 

Construction of the Section. — It must always be kept in view that 
no real mischief can arise from not allowing a very wide construction o 
the section, because such cases, if worthy of being tried by a In?* 
tribunal, can always be dealt with under sub-sec. (c) of s. 

Chand V. Gusdar, 52 I. A. 207: 52 C. 650: 88 I. 0. 445; A. L B. 

P. G. 159. 

Distinction between the expressions value of subject-matter ^ 
suit in the Court of first instance ” and the ” value of the 
In dispute on appeal.” — There is a clear distinction between the tw 
expressions, viz, (1) the amount or value of the subject-matter 
suit in the original Court, and (2) the amount or value of 
matter in dispute on appeal. The former exprcBsion refers to the vai 
of the subject-matter of the suit, and the latter to the value of the suojec • 
matter in dispute on appeal; but both the above two elenaents mo 
combine to give right of appeal to His Majesty in Council, as is 
irom the use of the word ” and ” m the first para, of s. 110. 
chand V. Ganga Prasad, 24 A. 174 P. C. ; 6 C, W. N. 362, where it 
been held that before a case can bo certified as a fit one for appeal to H 
Majesty in Council, the conditions prescribed in this section os to ta 
amount of the subject-matter of the suit in the Court of the first 
and the amount in dispute on the appeal must both bo fulfilled*^ li^,, 
word “ Olid ” in that portion of the section cannot bo read as or. 
See also, Clarke v. Brajendra Kishorc, 13 C. W. N. 1127 and Subratnanya 
V. Sella mmol, 1975 M. W, N. 941: 18 M. L. T. 1450. 
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'* as far as is consistent with the principles on which appeals from appellate 
decrees are admitted and determined .” — Hindc v. Ponnaih Bray an, 7 M. 
52, not followed in JD cni Pcrthad v. Nund Lai, 24 C. 93. 


S. JOS, does not mean that the provisions relating to first appeals, are 
to be applied indiscriminately or in their entirety to second appeals, and 
implies no warranty for the decision by the High Court of questions of fact 
in any shape, or at any stage of the second appeal . — Balkishcn v. Jatoda 
Kaar, 7 A. 705 (7 A. 649, Tcfd. fo). Referred to in Beni Perihad v. 
Nund Lai, 24 C. 93. 


Clause (a).— This section makes Or, XLT, r. 1 applicable to second 
appeal, as well . — Chuni Lai v. Dahyabhai, 32 B. 14 (17). 


Observations by ^fahmnod, J., upon the distinction between the duties 
of the Courts of first appeal and those of the Courts of second appeal in 
connection with the provisions of ss. 574, (Or. XLI, r. 31) and 578 (s. 108), 
C. P, Code, 1882 and with the remand cases for trial de novo. — Sohawan 
T. Dahu, 9 A. 26 (9 A. 29 note : 5 A. 14 refd. to). 


The Court on second appeal is competent to bring on the record 
persons who bad been originally joined in the suit but were not joined in 
the lower Appellate Court .- — Pay a Matabhil v. Konamce Amina, 19 M- 
151 (16 A. 5 dissented from). 


A question of limitation, when it arises upon the facts before n Court, 
must be heard and determined, whether or not it is directly raised in the 
pleadings or in the grounds of appeal. The fact that a Subordinate Court 
has decided that the suit or appeal before it was brought within time, or 
that there was sufficient cause, within the meaning of section 5 of *he 
Limitation Act. for the appellant in that Court not presenting the appeal 
within the period of limitation prescribed, does not preclude the High 
Court from considerine that decision in appeal.— Bcchi v. AshanuUah, 12 
A. 461. ^ 


Article 175 C. of the Limitation Act. 1877 (now Art. 177) applies as 
well to appeals from appellate decrees ns to appeals from original decrees — 
ifadhuban Das v. Narain Das, 29 A. 535: 4 A. L, J. 397 (28 M. 498 foUd.). 
See also, Vpendra Kumar v. Sham Lai, 34 C. 1020: 11 C. W. N. 1100: 6 C. 
L. J. 715. But see Susya Pillai v. Aiyahannu 29 M. 529, F. B. (23 M. 
498 overruled ; 9 M. 1 folld.). • 

Clause (b).— The procedure as to appeal from orders under the Civil 
Procedure Code, is not made applicable by s. 108, to appeals from orders 
under the Insolvent Act. No particular form is prescribed for petition 
of appeal under the latter Act . — In the matter of Brown, 12 C. 629. 

Tile decree-holder, respondent, in an appeal from an order refusing an 
application by the judgment-debtor for declaration of insolvency under 
*. 844, C. P. Code, 1882 (repealed by the Provincial Insolvency Act, 
1%7), died and the judgment-debtor, appellant, took no steps to have 
the legal representative of the deceesed substituted as respondent In this 
f-lace. Held, per Mahmood, J., that whatever the position of the parries 
|«‘Kht have been in the regular suit, in the insolvency proceedings the 
judgment-debtor occupied a position analogous to that of a plaintiff, and 
the decree-holder occupied the position of defendant. — Bameshar r. 
Biiheihur, 7 A 734 (7 A. 693, diffd.). 



702 


CODE OF CIVIL PROCEDURE 


[Sec. 110. 


Meaning of the Word Value.— In s. 596, C. P. Code of 1882 (s. 110), 
“ the value of the 6ubject>inatter in dispute,” for the purpose of appeal- 
ing to the Privy Council, means the real market value of the property 
in dispute, and not a nominal value such as is assessed imder the pro- 
\u8ions of the Suits Valuation Act VII of 1887 . — Karam Singh v. Khem 
Singh, 60 P. R. 1905: 150 P. L. E. (1905); Mohun Lai v. Behee Dast, 
7 M. 1. A. 428; Naivas AH v. AUu, 4 L. 185: 75 I. C. 520: A. I. R. 1924 
Lah 82. 

Civil Courts Act (Madras) III of 1873 does not control the construc- 
tion of B. 596, C. P. Code, 1882 (s. 110), and under that section the real 
market-value of the matter in dispute is the test as to whether or not 
an appeal lies to the Privy Council . — Pichayee v. Sivagami, 15 M. 2N; 
Poosa Thorai v Kannappa Chetty, (1917) M. W, 422; 5 L. W. 422. 

A party who, in observance of the rules of valuation prescribed by 
the stamp law of the country in which he sues, has paid stamp-duty 
upon a sum lower than the appealable amount, is not thereby precluded from 
obtaining leave from the Courts of that country to appeal to Her Majesty 
in Council, if he can show that the value of the property in dispute does 
reach the appealable amount — Lekhraj Roy v. Kanhya Singh, L. B- l 
I. A. 817 (Reversing 18 W. E. 494). See also Raohappa Suhrao v. 
Shidappa Venkairo, 19 0. W. N. cxxv (125-n.) 

In a suit for an injunction it is open ’to the applicant for leave to 
appeal to His Majesty in Council to show what the real value of the 
subject-matter of the suit is, notwithstanding the fact that for 
poses of the Court Fees Act (VTT of 1870) the value of the suit was fixed 
at a sum less than the appealable amount . — Hart Mohan v. Surendra 
Narain, 31 C. 301 See also 19 C. W. N. cxxv (125-n.). 

The valuation made in conformity with the stamp law does not 
prevent a party from obtaining leave to appeal, by proving that the res 
value of the subject-matter does not fall short of the appealable amoum, 
Kumar Basanta Kumar v. Secretary of State, 14 C. W. H. 872 : 6 i- U. 
792. 

The amount or the value of a subject-matter of a suit ^cannot bo 
larger than what the Court in which that suit is brought has jurisdiction 
to try. In a suit for accounts valued at Rs. 101 for Court-fcc.s an 
filed in a second class Subordinate Judge's Court, it may be open to tne 
plaintiff to show that its value is in excess of Es. 101, but not beyo^J* 
Rs. 5,000, which that Court could not have decreed; Htrjibai v. Jafnihedpt 
15 Bom L R. 1021 : 21 I. C. 783. 

Section 110 of the C. P. Code, applies to the value of an annuity 
which is sought to be recovered, not to the value of the property upp° 
which that annuity is charged; Mirea Abtd Hussain v. Ahamed Russam, 
20 O. C. 210 P 0., 10 0. L J. 288: 28 C. W. N. 280 

Special leave to appeal granted, notwithstanding that no application 
had been made for such leave to the Court below, upon the allegation 
that, though the amount decreed was much under the appealable 
the original demand being necessarily limited by the jurisdiction of tne 
Court in which the suit was originally instituted, yet the subject-matter 
at iRBue exceeded in value the appealable amount — ^f1lttustl'amy v, 
Venkatasawara, 10 M. T. A. 818: 1 Ind. Jur. N. S. 205, 
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mining some rights or liabilities. An interlocutory order determines only s 
part of the suit or cause and leaves other matters to be determined by 
the final decree. By interlocutory order the suit or cause does not come 
to an end, but the trial proceeds notwithstanding the interlocutory order. 

“From any decree.” — ^The word “ decree ” as used in Chapter XIY 
of the Code of 1882, was defined as including judgment and order, hut no 
such definition is to be found either in sections lOQ to 112 or in Or XLV of 
Act V of 1908, Baij Nath v. Sohan Bibi, 31 A. 545 p. 650. 

The definition of ** decree ” in section 2*of the Code is not applicable 
to chapter XLV of the Code of 1882 (relating to appeals to His Majesty in 
Council) For the purposes of that chapter a definition of " decree ” has 
been therein adopted, which is special, and differs from the meaning it 
bears elsewhere in the Code. The word '* decree ” in that chapter must he 
rend as being equivalent to ” decree, judgment or order.” So read, final 
order may be appealed against to His hfnjesty in Council under section 59.5, 
and that provision cannot be restricted bv the provisions of section 58** fl^) 
that such orders passed in appeal “shall be final Pershad v. 

Jlfoff Chnnd, 49 C. 635 P. C. : 17 C. L. J. 57.3: 17 O. W. N. 637; 11 A. 
L J. 517; 15 Bom. L. R. 515: 25 M. L. J. 140: 14 M. L. T. 37. 

An order passed bv the High Court determining a question under sec- 
tion 47, is a decree within the meaning of this section; liamkripal v. i?up 
^var, 3 A. 633. 

This section is to be read with clause 39 of the Letters Patent of 
the High Court of ludicature at Fort William in Bengal dated 2Rth Decem- 
ber 1865. ns the right of appeal from the High Court to the Privv Council 
rests on cl 39 of the Letters Patent of 1805 rend witli ss. 199 and 119 and 
Or. XLV, r. 3 of the C. P. Code (tee 40 C. 685). Clause 89 of the Letters 
Patent is therefore reproduced below:—* 

” And We do further order that any person or persons may appeal 
to Us. Our heirs and successors in Our or their Privy Council, in any 
not being of Criminal jurisdiction from nnv final judgment, decree 
or order of the said High Court of Judicature at Fort William in Bengal 
*nnde on appeal and from any final judgment, decree or order made in the 
^®reise of original jurisdiction bv Judges of the said High Court or of any 
Division Court, from which an appeal shall not lie to the said High Cetttri 
Under the provisions contained in the 15th clause of tliesc presents; Prv- 
'ided in either case that the sum or matter at issue is of the amoti'yf 
^hie of not less than Rs, 19,099, or that such judgment, decree nr rr{(‘r' 
fihnll involve directly or indirectly some claim demand or quesfiV.fj 
respecting property amounting to or of the value of not less than ft] OT)'* 
any other final judgment, decree or order made either op 
otherwise ns aforesaid when the said High Court shall declare tlint 
u fit one for appeal to Us, Our heirs or successors, in our 7*i«rr' jSj.ry' 
Council. Subject nlwnvs to such rules or orders as are p/nr fff ^ 
reav from time to time, be made, respecting appeals In v 

K Council from the Courts of the said Presidenev. except t/y 
existing rules and orders respectivelv arc hereby varied, grtif 17*“ 

re such further rules and orders as We may, mth the 
Council, hereby mate in that behalf.” ‘ ^ UrTvy" 


- Clause 89 of the Letters Patent empon-ers the H/^. 
ht^esa. of ap appeal to the Privy Council in any 


frt" 
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In a suit for recovery of possession of immoveable property, the 
subject-matter to be valued vi’ould include mesne profits claimable from 
the institution of the suit to the date of delivery of possession or until 
the expiration of three years from the date of the decree with interest; 
Ktanai Basanta Kumar v. Secretary of State, 14 C W N. 872* 6 1. C 
792. As to mesne profits, see also 33 C. 1286; Mahabir Prasad v. Annp 
ATaram, 3 Pat. L. J. 377; 5 Pat. L. W. 327; Imamuddin v. Kishmdeo 
Narain, 6 Pat. L. J. 246. 

In estimating the value of the subject-matter of an appeal to the 
Privy Council, only the land which existed when the suit was instituted is 
to b6 taken into consideration, and not also the land which possibly may be 
formed by alluvion in the course of future years. The amount or value 
of the subject-matter in dispute on appeal is dependent on the amount 
or value of the subject-matter in the Court of first instance, and, the 
High Court will not take into account the increase in the value 
lands in the interval between the institution of the suit and the filing 
of the application for leave to appeal to the Privy Council; AdminUtTator 
General of Bengal v. Ashutosh Roy, 5 I. 0. 645. 

A Party Cannot Both Approbate and Reprobate. — A defendant, who 
had previously adopted the value given in the plaint for the purpose of 
an appeal preferred by Inm, should not be allowed to contest that valua- 
tion, on the principle that a party cannot both approbate and reprobate; 
Ku7nar Basanta Kumar v. Secretary of State: 14 G, W. N. 872: 6 I- C. 
792; Bhagwaii Prasad v. Achhaibar, 26 0. C, 24: 74 I. C. 214. 

Where a defendant, having the means of proving the real value of 
property, made no objections to the plaintiff’s under-valuation, and also 
herself m special appeal knowingly undervalued the property by valuing 
the subject-matter at Rs. 675, held that she could not be heard to re- 
present the real value of the property to bo over Rs. 10,000 for the pur- 
pose of securing admission for an appeal to Her Majesty in Council.— 
In the matter of Bhuggohutty Delia, 14 W. R. 62. The conectness ot 
this decision was doubted in 18 W. R 494 and eventually impliedly over- 
ruled by Lakra} v. KanJnja Singh, L. R II. A. 317. See also, Rash mfian 
T Ram Mohan, (1919) Pat. 241. 

In determining the value of the subject-matter of a suit for the pur- 
pose of 8 no (2). C. P Code, its value at the date of the decree from whjcn 
the appeal is to be made to His Majesty in Council, and not tb® 
at the institution of the suit, is to be taken into account. A plaiutm 
who brought his suit m the Munsif’s Court paying Court-fees ® 

annual rent of Rs 4-4-0 is not debarred from asserting afterwards pvnen 
applying for leave to appeal to the Privy Council) that the property w 
dispute is in fact worth Rs. 10,000 or more; Surendranath Roy v. Dtearka- 
nath, 44 C. 119 21 C, W N, 530: 24 C. L. J. 350. 

Special leave to appeal granted in a suit which had been consol'^®^®^ 
by consent of both parties. A defendant m a suit, liaving adopt®” 
certain valuation, cannot, in the same suit, object to that valuation. 
Kritfo Indro v. Buromonee, L. R. 1 I. A. 84. 

The Decree or Final Order Must Involve Directly or Indirectly Some 
Claim or Question to or Respecting Property of Like Amount or 
The plaintiff in a suit for damages for libel cannot ensure an appeal to *'• 
Pnvy Council by merely placing his damages at a sufficiently high figUfC- 
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order, should bo determined mth rrffr»'nr<- t -< tt 

rt stands to (he proceedmp he few C //«-» r 

Muriftidabai, 13 C. L. J. f» 59 : 15 C W V 

An order by which n deerw' rf d: 

Or. IX. r. 8 of the C. P. Codr, 

(iSC. L J, 124 Attidr c,, V. 



partTe! tol®.? ^eciaion of a lower Court ns to the reaprrtjvc 
is a final order' and dirtctinp frrati finroimta to 

• Where ^ ^ Afahomed. \r, C. W. K. f^i. 

Wer Court but ?■. judirata by tho 

Wsefot tnal on tbe diaagreeinp; with this view rerrmnded the 

to appeal to tk Calcutta Hj^jh Court on an application for 

P«ffendray: 5 _;,“J^®^«;^y Council llmt the order was final; 

B'gt. ^urt C W. N. 898 ■. G2 1. C. 770. But tho Allalm- 

that a sufe 'f l Court reveraint; the decision ot the lower 

the orde^r limitation remands the case for trial to that 

^1. h 3 *« final; Hathappa v. flub romaman 43 

^’flram is a C. 834; A. I K lfKi2 Mad. filO; BanU I>af v, Haj 

cases u 79 I. C. 87* A I I! 1924 Mb ^nt in the followmp- 

A that the order is interlocutory; v. f »«• 

Murtawariirtnfssa. 25 A. 629, lltjder ^ . Badsha- 
60 L J. 270 ; 49 I, 0. 620. 

' “ appeal made to it un^ 


u: au 1. u. U-6U. 

An order passed by the Jlieh Court tipon an appeal made . — 
*• ^ of the Probate and Adrninlslrallnn Act 1« final and is not open 

C- P. C.— 44 
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involrcd a question respecting property of the value of Its. 10,000 or 
upwards.^ Further, it was not necessary that at the time of presenting 
the application for leave, there should be pending in a Court a dispute 
respecting other property of the value of Its. dO.OOO; Sriltriilian Lai v. 
Kashmiro, 35 A. 445: 11 A. L. J. 654 {Macfarlane v. Lcclaire, 15 Moo 
P. C. 181 : 9 B L. U 423 referred to). See also, Mvsst. Alivian v. 
Musst. Hasib, 1 C. W, N. 93-n., which was a case of construction of a 
deed gift concerning property w'orth five Jncs. But see Kithuniuvnissa 
Bibi V. Chaube Ba^deo, 26 I. O'. 6 (35 A. 445,' dieiinguhhed). 

The aggregate value of three suits brought bv different plaintiffs 
against the same defendant respecting the same property,' amounted tc 
more than Bs. 10,000, though the value of each suit was below that snm. 
The p^iij jiffs in these suits obtained decrees in all the Courts. Th? 
d°fen*iatt applied for leave to appeal in each case to Her Majesty, it 
Council Held, that und^r the second clause of s- 596. C. P. Code, 1831 
(s. HO),, he was entitled to appeal in each of the three cases, ns the 
decree in each case involved indirectly a question of title to property ot 
the value of Rs. 10,000 — AshanuUa v. Karoona 7 noyi, 4 C. L. B- ^25. 

Tn certain applications for leave to appeal to the Privy Councd, the 
subject matter of the appeals, w’hen taken together, did not amount to 
Rr, 10,000, but the appellants urged that the decree would indirectly 
affect a large number of other resumed lands which were not the suhipct 
matter of the present suit, but whose value would he over Rs. 10 000. 
Held, that on the present applications it was not possible to hold that tho 
decree involved directly or indirectly a claim or question respecting pro 
perty of the statutory value, because in order to do that, it would be 
necessary to investigate the terms and conditions of leases in respect oj 
lands which were not included in these suits; Bhupendra Narayan Sinph 
V. Nttrptti Singh, 27 C. W. N. 205. 

Several suits tried together and dealt with in one iudgment — 
of each case w’as below Rs. 10,000, vet the aggregate value reached that 
amount — Held that the cases fell within this section and leave to anneal 
was granted in each case.— Drnoram Singh v. Gnni Singh, 84 C. 400, (4 
C. L R. 125: 8 C, 210 and 11 C. 740, Wfcrred to). 

Special leave to appeal given in a case involving a nuestion of tenure 
service called chnkran' although the subject-matter in disnute was beloy 
the appealable value; there being many other suits depending on the dec- 
sion of the case; Jo^jkissen v. Collector of Burdwan, 8 M. I. A. 265 


Special leave to appeal to the Privy Council mav be granted, if 
solidated suits, following a single judgment, do involve directly, in par** 
^^'dirsctlv to a fn-pater extent, claims to and respecting propertv of 
the 'Value of Rs. 10.000 or upwards; Tfniaiaiveern liawa v. S'upprtnflJiflri, 
(1914) M. W. N. 162; 22 I. C. 390 (8 U. I. A. 265 folloxoed). 


A opd B purchased the same properties deriving title through different 
persons. The value of the properties with mesne-profits wan over 
Rs. 10.000. B granted two nutvi leaapg of the nronerties' to different 
persons. A was therefore obliged to bring two suits for the recovery ot 
the' properties, and the value of the subject-matter in each suit was lew 
than Rs. 10,000. Held that an appeal would lie to the Privy Council; 
JooffwZ Kishnre v. Jotendro Mnhun, 8 C, 210. See also Tn the matter of 
Knwaja ^fuhninmad, 18 A. 196 and Deonarain v, Guni Singh, 84 C. 400. 
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order under Or, XL^^I, r. 7 of the Code, is not a~ final order passed on 
appeal, as the appeal had been disposed of before the application for 
review; 3faftaf)«r Bnl<8h r. Sh coraj Singh, 22 I. 0 259; 16 0. C. 264. 

An order pas<5cd by tho High Court under s. 622, C. P. Code, 1882 
(s 115) deciding that a certain party should be allowed to sue m forma 
Jl>auperit is not a final decree passed on appeal within the meaning of s. 
595, C. P. Code, 1882 (s 109), and tho High Court has therefore no power 
to grant a certificate ns to tho fitness of the appeal. — Bobit Sakan Singh v. 
Oopal Chandra, 8 C W. N. 290. 

An order passed by the High Court, rejecting an application under s. 
206 C. P Code, 1882 (s. 152), to amend a certain decree of the Court, is 
not an order “ made on appeal " and is therefore not appeolable to His 
ifajesty in Council — Sunder Kocr v. Chandeshwar Prosad, 30 C - 079 [6 
w. R. (Mis.) 102. and 10 TV. R 1 F. B. referred to]. * _ 

An order of the High Court refusing to admit on appeal after the pres- 
cribed period of limitation, is not a decree passed on appeal, and the ILgh 
Court, therefore, cannot grant leave to appeal therefrom to the Privy 
Council under clauses (o) or (6) of s. 695, C, P. Code, 1883 (s. 109).-^ 
Karaondas v Gangabai, 32 B 103; 8 Bom, L. R 566 (30 C. 679 followed) 
f>n appeal from 30 B. 829 : 7 Bom. L. R. 965. 

^ An appeal against an order dismissing petition praying to be adjudged 
insolvent lies to His Majesty in Council under cl. (39) of the Letters Patent 
and s. 109 of the C, P. Code. The Provincial Insolvency Act does not 
interfere with any right of appeal to His Majesty in Council that might 
cth^ge exist, ChJiatraput Singh v Kharag Singh, 17 C L J. 547: 17 
C. W. N. 752: 40 0. 685. 

Order Not Final. — An order deciding that the suit as framed was not 
barred under s 91 of the Chota Nagpur Tenancy Act and remanding the 
case^ for trial on the merits is not a final order within the meaning of the 
Bcction and hence no appeal lies to His Majesty in Council; Krithtfa 
Chandra v. Bam Narain. 18 C. L J. 124 (13 G L J. 90 and 681 Toferred 


An order of the High Court, in so far as it decides that certain portions 
M the award of the Land Acquisition Collector, are not embraced vrithin 
the scope of the investigation by the Special Judge, is not a " final order " 
tor the purpose of an appeal to His Majesty in Council; Secretary of State 
^ Rn’fith /ndiort Steam Navigation Co,, 18 C. L. J. 90. 

An order made by a High Court reversing an order of the lower Court 
under Or XXITT, r. 3 recording a compromise, and directing the lower 
^urt to proceed with the suit in the ordinary course, is not a final order; 
Shanhar v. Narainha, 47 B. 106: 69 I. 0. 80: A. I. B. 1022 Bom. 383; 
oyendra v. Tarubala, 20 C. W. N. 832 : 69 I. C. 94 : A. I. R. 1925 Cal. 857; 
ohagivati v. Dhan Kunwar, 48 A. 329 ; 92 I. 0. 1027 : A. 1. R. 1920 All. 
?11- "Where the High Court reversed the order of the lower Court refua- 
to aside an abatement of a suit on tho ground of limitation and directed 
the lower Court to rehear the application for permission to implead the 
heirs, it was held that the order of the High Court was interlocutory and 
uot final; .Mumtasnddaufa v. Jetne* Skinner, 7 A. 335: 86 1, G. 161; A. 
I- B. 1925 ’All. 263. 
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specting property of Es. 10,000 in vnluo or upwards, the reference is to suits 
in existence and not to suits in grcsmio fnturi. Where therefore the question 
decided by a decree was a question of title which may possibly affect the 
title of persons who are not parties to the decree to property not the sub- 
ject-matter of the suit in which the decree was passed, and concerning 
the title to which property there is no litigation pending, held that no 
appeal lay to the Privy Council; Hanuman Prasad v. Bhagwati Prasad, 
24 A. 230; Abdul Karim v. Allah Baksh, 90 P. E. 1913; 84 P. L. R. 1918, 
Bon Kivi V. 8 . K. E. Firm, 5 Bur. L. J. 45: 95 I. C. 377: A. I. R. 1926 
Rang. 128; see also, Sri Krishna Lai v, Kashmiro, 35 A; 445, where it 
has been held that it is unnecessai-y that at the time of presenting 
the application for leave to appeal thex’e should be pending in a Court 
a dispute respecting other property of the value of Es. 10,000 — ifacfar- 
lane V. Leclaire, 1862, 15 !Moo. P. C. 181 {referred to). See also, Chin- 
nam Rajamannaru v Radha Krishniah, 32 il. L. J 400. 

" Where the decree appealed from affirms the decision of the Court 
Immediately below the Court passing such decree.” — The worrl 
” decision ” in this section, means merely the decision of the suit by the 
Court, and cannot, like the word ” judgment,” be defined as making the 
statements of the grounds on which the Court proceeds to make the 
decree. A decree of an Appellate Court will be regarded as affirming the 
decision of the Court immediately below, within the meaning of s. 595, 
C. P. Code, 1882 (s.llO), if it only affirms the decree of that Court, It 
need not also affirm the grounds of fact upon which the lower Court 
passed its judgment. — Tassaduq Rasul v. ^fanik Chand, 7 0. W. N. 

P. C,; 25 A. 109, P C Distinguished in 31 C. 67, P. C.; 8 0. W. N 41. 
P. C. 

Where there is no point of law involved in a case, the mere fact that 
the finding of the Appellate Court does not in terms coincide with i 
finding of the original Court is not sufficient, where the findings of ® 
the two Courts are in effect the same, to give a right of appeal t® ^ 
Privy Council, notwithstanding that the value of the suit is abo 
Rs 10,000 — Thompson v. Calcutta Tramways Co , 21 C. 523; and 
Anugra Ntirain v. Chotvdhury Hanuman Sahai, 80 C. 303, 
however, Ashghar Reza v. Hyder Baza, 16 C. 287, in which it has oe 
held that where there were questions of law and of fact involved in e 
and the lower Court decided against plaintiff on two issues of fact wliic i 
considered sufficient for disposing of the case, without trying the * 

ing issues, and the High Court decided in favour of plaintiff on thc^^ t' 
issues, but decided against him on a further question of fact and nn® 7 
came to the same conclusion on the fact as the lower Court, though no 
agreeing with that Court with all its findings and its reasons, held, o® 
application for leave to appeal to the Privy Council, that the Court a 
not ” affirm ” the lower Court’s decision within the meaning of this see* 
tion and that there were moreover substantial points of law entitling \ 
plaintiffs to appeal although such questions of law might not be maten 
for the decision of the case. This case has been followed by 
In re Vishwamhhar Pandit, 20 B. 699; but dissented fiom in 48 !• • 

(1904). In Bunpa Chandra v. Pukai Bepari, 13 C. L. J. 501, it has been 
held that where the decrees are concurrent but the reasons for the dc * 
sions are divergent, leave to appeal to His Jlajesty in Council cannot 
granted unless the applicant shows that some substantial question of 
is involved in the appeal; it has also been held In this case that the ca 
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but ati intorlocutory ortlur und that no opi)eal licb from it to Ills Majesty in 
Council under the provisions of section 30 of the Amended Letters Patent; 
Gangappa v. Qangappa, 88 B. 421 ; 16 Bom. L. E. 195. 

Order ol Bemand When Final. — It cannot be affirmed as an mflexibla 
rule of universal application that an order of remand is not a final order for 
the purposes of this section because it is in the nature of an interlocutory 
order in the suit. If it decides in effect finally the cardinal point in the 
suit, if it decides an issue which goes to the foundation of the suit, and, 
therefore, is an order which can never, while the decision stands, be ques- 
tioned "hgain -m the suit, It IS final within the meaning of this section, not- 
withstanding that there may bo subordinate enquiries to bo made; Sarat- 
moai V. Batoknifmo, 10 C. L J. 336 (15 B. 155. 17 A. 112 P. C., 35 0, 
618/o//oit'i’d) See also, SccrctaTij of State v. British Indian Navigation Go., 

13C. L. J. 90. ’ J i . 

When the order of remand involves a cardinal point in the case, it is 
final and is appealable (35 C. 618 refd. to). Where the order do not pur- 
port to deal with the merits of the case nor even proceed so far as the point 
where it becomes necessary to determine the rights of the parties which go 
to the foundation of the suit, the orders are not final and appeals do not lie 
from them, Bai Baipiath Goenka v. Maharajah Sir Eameshivar Singh, 
1918 Pat 81 : 3 Pat L. J. 339. 

A- plea of limitation was taken as one of the main defences in ft case. 
The trial Court accepted this plea and dismissed the suit. Tho^Court of 
the Judicial Commissioner sitting in appeal reversed the decision of the 
lower Court on this point and remanded the case for trial on the merits. 
neld that the order of remand was a final order within the meaning 
<^f 6 109 C P. Code; Hydcr Mchdi v. Badshah Khanam, 49 I. G. 620. 

An order under s. 562, C. P. Code, 1882 (Or. XLI, r. 23) is not ordi- 
capable of being the subject of an appeal to His Majesty in Council, 
though it may possibly be so if the order m question has the effect of decid- 
ing tho cardinal point in the suit. — Habibunnissa v. Jl/«namaninnia«fl, 25 
A. 629 Sec also, Mushar Hosscin v. Bodha Bibi, 17 A. 112, P. C. 15 B. 
155, P. c. followed). Followed in Ananda Gopal v. Najjar Chandra, 12 
^ W, N. 545. 8 C. L. J. 168; 35 C. 618. See also, Bam Sarup v. Bam 

A. W. N. (1907) 291 [2 C. W. N. cci (201) referred to]. 

Where in a suit for tho winding up of a partnership business, the first 
Court directed an account to be taken, and the High Court on appeal dis- 
agreed with that Court in respect of the respective liabilities of the par- 
ties, and remanded the suit for a fresh taking of the accounts. Held that 
the decision of the High Court in this cardinal question as to the res- 
pective liabilities of the different parties is such a decision as to constitute 
^ final decision on the points in issue and amounts to a decree m suit; 

}iath v. Hoit Mahomed Akbar, 15 C. W. N. 60; 7 1. C. 622; 
oathappo Chetti v. Subramaniam, 43 M. L. J. 758: 16 L. W. 718. 

Where the High Court on appeal reverses the decision of the Court 
below and remands the case for taking certain accounts for the purpose of 
netermining whether the defendant is liable as a partner and not merely for 
Wcertaining tho extent of his liability, tho order is a “ final order ” from 
which an appeal would he to His Majesty in Coancl. Sanyasi Churan v. 
Anihnadhan, 40 O. 560 P. G : 26 C. W. K. 951: 35 C. L. J. 409. 
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• A decree of the High Court dismissing an appeal on account of in- 
Bufficiency of Court fee is one affirming the decree of the first Court with- 
in 8. 110 G. P. Code; Uusai Satto v. Amar Singh, 1 P, L. E. 1920; 16 
P, W. E. 1920., 

Having regard to the state of authorities in India on the question of 
the applicability of s. 10 of the Limitation Act to a suit by a minor against 
the administrator of his estate for accounts, the question is a substantial 
question of law within s. 110 C. P, Code; Janardan Frasad v. Janabhati 
Thakurain, 45 I. C. 182. 

An order dismissmg an appeal for default is an order affirming the 
decree of the Couit below and tUe case cannot be certified to be a nt one 
for appeal to the Privy Council, unless some substantial question of law 
is involved; i2cm Karan v. Madkukar, 13 A. L. J. 623. But see Abdul 
Majid \.Jawahir Lai, 36 A. 350 P. C. where it has been held that order 
dismissing appeal for want of prosecution did not deal judicially with the 
matter of the suit and could in no sense be regarded as an order adopting 
or confirming the decision appealed from. It merely recognised authori- 
tatively that the appellant liad not complied with the > conditions undei 
which the appeal was open to him and that therefore he was in the same 
position as if he had not appealed at all. 

When the Chief Court affirms lu part the decree of the District Judge, 
it is a decree of affirmance within the meaning of a. 110 of the Code for 
the purposes of appeal to the Privy Council; Bhagat Singh. v. Jariatn, 2- 
P. B. 1915 : 66 P. L. E. 1915 : 19 P. W. E 1915 : 26 L C. 402. 

An order rejecting an appeal for failure to furnish security for cost* 
under Or. XLI, r, 10 is not one affirming the decision, of the Court below 
within the meaning of the last para ot this section; Radha 
Jamna Prasad, 13 O. C. 69. 

Where the decree of the lower Court is not wholly affirmed by the 
judgment of a High Court, but is varied in one particular, the 
against whom such variation is made, is entitled as of right to a certificate 
of appeal to His Majesty in Council; Narpat Smgh v. Kalka Bax, 9 I- u* 
1040 (8 G, W. N. 294 j 62 P. W. E. not followed ID 0, C. 65, falloiced). 

A variation not touching the merits of the case but relating only to 
costs, does not make the decree anything other than an affirming decree, 
Vadivelu Amtnal v. Bajaratna Mndaliar, 30 M. L. T. 337. 

Petitioner claimed Es. 15,000 for I'esidence and this claim was entirely 
disallowed by the first Court. In appeal the claim was allowed but it* 
value was fixed at Es. 5,000 only Held that permission to appeal to the 
Privy Council should be granted. In dealing with such applications p^j' 
tioner should have the benefit of any doubt. — Vtkrama v. Vxkravin, 13 
L T 387 . 

“ Some substantial question of law.” — A substantial question of lew 
does not mean a question of general importance but the words substantial 
question of law ” mean a substantial question of law as between the parties 
in the case involved; Raghunath Prosad v. Dij, Commissioner of Partab- 
garh, A I. E. 1927 P. C 110. The words ” substantial question of law 
in this section, mean question of general importance; they do not include n 
question of the construction of a document in w’hich the parties are alone 
intere»ted; Choiudari TT'ast Ahmad v. Maina Bibi, 11 C. W. N. 218-n. 
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of the suit. Held that tho orders of remand on both the cases were on 
prehminary points and not “ final within the meaning of s. 109; Mayan 
Venkataranga v. i?ai'a Kusara Venkatarama, 20 M. J. 96; 14 M. L. T. 
660:21 1.0.842. ^ 

Clause (b) — " In the exercise of original civil jurisdiction.” — No 
appeal lies to the High Couit from a final decree passed by the Hecorder of 
Bangoon m a suit for grant of probate of a wiU, in the exercise of original 
.Civil jurisdiction, where the value of the subject-matter of the suit is above 
Bs. 10,000 but an appeal lies to Her Majesty m Council.’— iKsoo/ Hasshim 
Doopley V. Fativia Bibi, 24 C. 30. 

An award of a single judge on tho original side of the Chief Court 
under Part IH of the Land Acquisition Act, is not appealable to His 
Majesty in Council; Collector of Rangoon v. ChandTama, 28 I. C. 260. 

There is no appeal against a decision of a High Court passed on appeal 
from an award of compensation made by the Court to which a reference 
had been made under section 18 of the Land Acquisition Act; Yhe Special 
Officer, Sahette Building Sites v. Dassabkai Bezanji, 17 C. W. N. 42 1 

B. C.: 37 B. 506 P. C.. 14 Bom. L. R. 1194. 

No appeal lies to His Majesty in Council from a decision of the Chief 
Court of Lower Burma on a reference to that Court by the Collector of 
Bangoon, in proceedings under the Land Acquisition Act on an award made 
by bun as to the value of land required; Rangoon Batataung Co., Ld. v. 
The Collector of Rangoon, 40 C. 21 P. C. : 16 0. W. N. 961 : 16 0. L. J. 
245. 14 Bom. L. E. 833; 10 A L. J. 271; 6 B. L. R. 150; 23 M L. J. 
276: 14 M. L T. 195. Following in Ram Shoshi v. 0. £. Grey, 18 0. L. 
J. 123. ' 

Where the High Court dismissed an application for restoration of an 
appeal dismiBsed for default, it is not appealable to His Majesty in Council, 
in as much as it is not a decree or final order passed in appeal nor an order 
^6sed in the exercise of the original civil jurisdiction of the High Court 
Bttmillah Begam v. Hira Lai, 37 I. C.-832. 

Clause (c) — “ From any decree or order. ’’"-The term “ order " in 

(c) of a. 109 13 intended to cover not merely a " final order " but is 
Wide enough to include an interlocutory order. It has a diSerent meaning 
to the expression “ final order " in cl. (a). In a fit case, the High Court 
has jurisdiction to grant leave to appeal to his Majesty in Council under cl. 
w) from an interlocutory order; Shiva Brosad v. Rani Prayag Kumari, 20 

C. W. N. 819 (Radha Kiishna v. Swammatha, L. R. 48 I. A. 31 : 25 C. W. 
N. 630; Banarasi v. Kashi, L. R. 28 I. A. IX : 23 A. 227: 5 C. W. N. 103; 
fJamra Goal Co. v. Benares Bank, 21 C-'L. J. 281 : 28 I. 0, 569 referred 
to).' 

Clause (o) — “ Is certified to be a fit one for appeal.” — Clause (c) of 
this section is intended to meet special cases, such for example, as those 
^ which the point in dispute is not measurable by money though it may 
ho of great public or private importance. Tho diecrclion vested in the 
^urt by clause (c) is to bo sparingly used. Tho question whether or not 
the applicant haa established that substantial loss might result to him il 
execution was not stayed pending tho hearing of tlie appeal ]»resenttd to 
the High Court, is not a question of such exceptional importance as 
Would justify a special certificate of fitness under clsuee (e). Clause (c) 
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the iowei*, and the dispute either directly or indirectly relates to #n 
amount of Bs. 10,000. Banara$i Prasad v. Kasht Krishen, 23 A. 227, P- 
0.; 6 C. W. N. 193, P. C. ; see also, liadha Krishen r. liai Krhhcu 

Chand, 23 A. 415, P. C. : 5 C. W. N. 689, P. C. ; and Hanuman Pratai 

T. Bhagwati Prasad, 24 A. 236. But see Ayya Baghunadha v. Thiruml, 
18 M. li. T. 360: 1916 M. W. N. 916 (27 13. 415 followed). 

Held that an objection that an application for oxecut/on was jib- 
properly granted by reason of the non-production for the succession certi- 
ficate before the lower Court did not raise a " substantial question o. 

law ” within the meaning of s. 596, C. P. Code, 1882 (e.-HO), 6o as to 

warrant the High Court in granting leave to appeal to Her Majesty id 
C ouncil. — Shuja Ah v. Jiam Knar, 20 A 118 

The question whether a document w^as validly presented for registra- 
tion under s. 33 of the Eegistration Act, is a substantial question of law, 
Jatnhii Prasad v. zVoirab Aftah Ali, 37 A. 49; 19 C. W. N. 282 P. G. 

The question whether a suit was not maintainable, because a 
action commenced by the predecessor in interest of the plaintiff had 
abated under Or. XXJI, r. 9, is not a substantial question of 
the meaning of s. 110; Bu Ali Khan v. Siijan Kuer, 45 A. 667 : 75 I. G 
100: A. I. B. 1924. A. 66. 

The question whether a Hindu widow who is an executrix can make 
a compromise with the members of her husband's family for the purpose 
of procuring peace m the family, is not a substantial question of 
Sudhir V. Indumati, 43 C. L. J 206: A. I. B. 1026 C. 711. 

The question w^hether s. 48 of the C. P. Code applies to a decree 
passed under the Code of 1882, is not a substantial question of law with- 
m the meaning of s. 110; Kesho Dyal Gir v. Saliina Bihi, 89 I- G. 141. 

The question of rightful or w'rongful exercise of its discretion by the 
High Court does not involve any substantial question of law witliin s 
110 (3) 0. P. Code; Govindlal v. Bansilal Moiilal, 46 B, 249; 24 Bom. 
h. B. 106. 

Section 34 of the Code gives the Court discretionary power to 
interest post litem motam, at such a rate as it deems reasonable, aDO > 
it allows 9 per cent, per annum, it is not an arbitrary and iinwanant® 
exercise of discretion so as to involve such a substantial question of 1® 
as IB contemplated by this section; Bhagat Singh v. Jairatn, 22 1 • 
1915: 66 P. L. K. 1915. 19 P. W. B. 1015. 

An order of the High Court dismissing an appeal for default m 
furnishing security for costs under Or XLI, r. 10, of the Code J’ not » 
fit one for granting certificate under a. 109 (c), as the order does not 
involve a substantial question of law; Md. Abdul Qhafur v. Beereiary 
of State, 30 A. 325. J2 A. L. J 451; see, I^owe^er, Padha Kishe» 
Jamuna Prasad, 13 0- C. 59. 

Where on a question of Juw' there has been a difference of 
between the several High Courts and also among the Judge* of tne 
same court, the question is a substantial question of law within tn® 
meaning of thii section; Bholee Singh v. Jai Oovind, 18 I. G. 
Drheiutrn v Bihudhendra, 43 C. 90. 
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Under s. 595 (s. 109) and 8. COO (Or. XLV, r. 3), 0. P. Code, 1882, 
tlicie i5> a nglit ot appeal if tiic High Court certihes tliat the ease is 
“ othcrnise ” a lit one for appeal. But m all such cases a special certi- 
ficate to that effect must bo granted b}^ the High Court, — iic«ara»i iVaaad 
V. Kashi Knshen, 5 0. W. K. 193: 23 A. 227, P. C. 

Leave to appeal lo Her Majesty m Council granted in one of six 
suits tried together, although the amount involved in such suit was under 
the appealable ^aluo; there being important question of law, which 
did not arise in the five other suits, the suit however, involving other 
questions of law common to all the six suits, such suits having been, by 
agreement of Counsel, beard upon the same evidence, and concluded by 
the same judgment. — Byjnath v. Graham, 11 C. 740. But where the 
suits are not consolidated, although the questions to be decided are the 
same m all of them, it is necessary to show that in each of the suits, 
the amount in dispute m the appeal is lls. 10,000 or upwards. — The 
Royal Insurance Co. v. Ahhoy Coomar, 6 C. W. N. 41. 

• First, WhetliLT the burden lay upon a moitgagce, who had taken u 
mortgage from the manager of a joint Hindu family to prove that the 
debt was incurred for family necessity, and secondly whether, it the debt 
wab not bo mcuricd, the interest ot the mortgagor alone could be sold 
in enforcement of the mortgage, are substantial questions of law of general 
importance, and therefore the case was a fit one for appeal to the Privy 
Council. — Anant Ram v. Sheoraj Smgh, 18 I. C. 305. 

Where the question in controversy was whether a receiver should or 
should not bo appointed in respect of the subject-matter of the litigation, 
and the Courts took divergent views upon the matter, certificate as to 
the fitness of tho case for appeal to His Majesty in Council was refused; 
Mahomed Musaji v. Ahmed Musaji, 13 C. L. J. 507. 

Before it could bo held that the decision involved a question of wide 
public importance, there should bo some evidence that the rights of 
iScmindars and putriidara in Bengal in respect of similar lauds are, 
generally speaking, dependent upon tho same facts as appeared in the 
present suits and that the terms of the leases regulating such rights were 
similar to tho terms of the pittas in these suits; Bhupendra Rarayan v. 
Rnrput Smgh, 27 C. W- N. 205. * 

It IS a good ground for granting a certificate of fitness for njipcal to 
His Majesty m Council under section 109 (c) of tho C. P. Code that tho 
case in which leave to appeal is sought is an appeal from tho same decree 
and involving tho same questions as another appeal in respect of which 
the same applicant has a right of appeal under sections 109 and 110 of tho 
Code. Where both the appeals arise out of tho some suit, and where 
tho decree of the High Court will be \^To^g in the event of tho Pnvy 
Council differing from tho view of the High Court, leave should be granted 
In the connected appeal, iu %\hicli the value is below lls. 10,000; -Vii/iam- 
wod IVaHkhon v. Muhammad Mohiuddin Khan, 37 A. 121. 

Held, that having regard to all the circumstances, tlie order of re- 
*nand in the present case could not bo called “ a final order ” ^Mthin the 
meaning of s. 109, C. P. Code, nor was there a question of law of general 
importance so as to lead the High Court to grant the requisite'certificate. — 
Kur Miah v. Ganges 8u^ar irorhs Ld., Catrnpore, SS A. 150: 14 A, L. J, 
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appealable to His Majesty in Council, provided the other requirements 
ot the section are fulniled; Krishna i^reshad v, Moti Ohand, 10 C. brf5, 
'P. O: : 17 C. L. J. 573 ; 17 C. W. N. 637. 

Leave to Appeal in Forma Pauperis, — An application for lea\e to pro 
secute an appeal in forma paupem to His Majesty in Council and exo- 
nerate the appellant from depositing the respondent’s c'osta cannot be 
entertained by the High Court. \Vhen such leave is required, it is 
necessary for a petitioner to apply in England in accordance with the 
rules that govern such application; Jagadananda v. Majendar, 17 0. L 
J. 381. 

Practice with Regard to Concurrent Findings of Facts. — ^It is not the 
practice of the Privy Council to disturb the finding of the Court 
below upon mere issues of fact, unless it is clearly satisfied that there 
has been some miscarriage either in the reception or' in the appreciation 
of evidence. In cases that turn upon the credibility of the testunony 
given, it is disposed to defer to the judgment of those who, with the 
advantage of local experience, have had the means of seeing the witnesses 
under examination, and of inspecting the original documents. — Richara- 
son V. Government, 1 W. R. 47, P. C. : 7 M. X. A. 207; Thakur Hanhar 
V. Thakur Vman Frashad, 14 C. 296, P. C. : Kripamoyee v. Ramanam, 
2 W a 1 P. C • 8 M. I. A 467; Dwarka Dass v. 6ita Rani, 5 C h 
R. 430, P.. C. 

It is the. practice of the Privy Council to abide by the concurrent 
findings of facts by the two Courts below. — Krishna v. Sridevi, 12 il 
512, P. C. : Thakur Hanhar v. Thakur Uman Prashad, 14 0. 

P. C.; Ram Lai v. Uehdi Husain, 17 C. 882, P. C.; Bireswar v. Ardha 
Chander, 19 C 452, P. C. : Asghar Reza v. Mehdi Hossetn, 20 C. 

P. C.; Nilmoni Singh v. Kirti Chunder, 20 C. 847, P. C.; Lachman^l 
V. Kanhaya Lai, 22 C. 609, P. C., Hurri Bhusan v. Vpendra Lai, ^ 
C. 1, P- C. ; and Moung Tha v. Moung Pau, 28 C. 1, P- C. See 
Sakalboti v. Babu Lai, 28 0. 190: 5 C. W, N. 455; and Ram Anvgra 
Harain v. Ckoivdhry Hanuman, Sahai, 30 C. 303, P. C., where it 
been further held that the above rule applies even where the two Oour 
based their decisions on different grounds. 

The Judicial Committee does not ordinarily entertain an 
from concurrent judgments on a mere question of fact. — Rajachitp 

V. Bhaifon, 10 G. W. N. 225, P. C. : 28 A. 319. ' 

The Judicial Committee wdll not make- a fresh examination of fa^l® 
for the purpose of disturbing concurrent findings by the lower Couri_^ 
specially where such findings are based on facts whose significance » 
best appreciated by Judges most familiar with Indian manners 
toms. — Kunwar Samual Singh v jRa?ii Satrupa Kunwar, 28 A. 215, • 

C.: 3 C. L. J. 86: 10 0. W. N. 230: 16 M. L. J. 77 (21 C. 097 foUotoea}- 

It would be to misconstrue entirely the provisions as to concurrco* 
findings of fact, if. the Judges of India were to have impliedly tho ^ 
laid upon them of making their narrative of the circumstances 
and completely exhaustive, under the penalty that if they failed to 
so, the absence from their mind of elementary considerations migh* " 
presumed; Mirza Sajjad Husain v. Wazir Alt, 34 A. 455, P- C-*’ 

W. N. 889: 16 C. L. J. 013: 14 Bom. L. R. 1055; 23 M. L. J. -l^' 
19 0. C. 217: 10 A. L. J. 864,^ 
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The amount of the subjcct-mnlter of the suit may not nlwa\s be the 
same as the amount of the subject-matter on dispute in appeal. The 
distinction between the above two expressions has been clearly explained 
by Mookerjee, J. in Benoy Lai v. Kaniafapafi, 13 C. L. J. 50*5, where it 
has been held that in a suit to enforce a mortgf^e security, where the 
proceedings are entirely m rem and the mortgagor is not sought to be 
made personally liable, the value of the subject-matter in dispute is the 
amount claimed when such amount falls short of the value of the mortgaged 
property, while it is the value of the mortgaged property when the amount 
due under the mortgage exceeds the value of the property (2 A. 693, 6 
A. 332, 4 M. 339 and 35 C. 205 referred to). 

Where a plaintiff sued for possession of property with mesne profits, 
and did not include the ica«i7al in the valuation of the suit, and the suit 
was valued at Rs. 5,815, but with the u'Cfifat would have been valued at 
over Rs 10,000, held that, on appeal from a decree in favour of tho 
plaintiff, there was matter in dispute in excess of Rs. 10,000. — Qooroo 
Base V Gholnvi Mowlah, jMarsliall’s Report, 24; Dooryn Doit^ v. 7»’/iwi 
Nauth, 8 M. I. A. 262; Qooroo Persad v. Juggut, 8 JI, I, A, IGO. It was 
also held that in no case can the costs of the suit bo added to the prin- 
cipal in calculating the appealable value; Doorga Dots v. Ram Nauth, 
8 M. I. A. 262; E I Ry. Co. v. Badri Narain, 0 Pat. 444: A. I. R 1927 
Pat. 328. 

In calciilntmg tlie amount of the subject-matter of tlir suit, the 
Court should include interest from the date of the decree (preliminary) 
up to the expiry of the period of six months provided in Or. XXXIV, r. 
4: Oajadhar v A7iif)ica Prosad, 45 A. 133: 69 I. C. 645: A. I. R. 
1923 All. 78 According to the Calcutta and Patna High Courts, such 
interest should not be included in determining the appealable value; 
Nanda Kishore v. Ram Gulam, 39 C. 1037: 17 I. 0. 221; Ramyad v. 
Ramhtlash, 6 Pat. L J. 590 : 62 I. C. 959. 

Por the purpose of ascertaining the pecuniary value of an appeal for 
purposes of leave to appeal to His Majesty in Council, interest from date 
of suit up to the date of the preliminary decree must be included in the 
subject-matter; Ragliunathaswami v. Oopal Rao, 43 M. L, J. 022 

Interest falling due subsequent to the date of the decree in the ori- 
ginal Court cannot be taken into consideration in determining the value 
of the subject-matter of the suit in the Court of first instance; Motichnnd 

V. Oauga Prasad, 24 A. 174, P. C. : G C, W. N. 302; yfaharaja Kesho 
Prasad v. Shiva. 3 Pat. L. J. 317: 44 I. C. 475. The High Court of 
Rangoon has held that interest from the date of the suit up to tlie date 
of the decree can be included in calculating tho amount of the subject- 
uiatter of the suit; Thamsundasecn v. Chetty, 3 B. 40.5: 91 I. C. 647: 
A. T R Ipofi jinng. 45. Nand Kishore v Ram Giilam, 30 C. 1007- 16 C. 

W. N. 1089; Ram Kuvtar v. Muhammad Yahuh, 42 A. 445: 18 A. L. J. 
415; Ramyad Singh v. Ramhilas Singh, 2 Pat. L. T. 403 02 I. C. 9,59. 

a suit for recovery of possession of immoveable property with 
mesne profits, the value of the subject-matter of the suit eonsists of the 
value of the property phis mesno profits up to tlie ilate of the suit plus 
mesne profits from the date of the suit until the delivery of possession 
or until the expiration of three vears from the date of the decree with 
interest; Dalalnsh v. Rtimndnr. .^3 C. 1280; Rtxmar Rajanfa v. Seev. of 
Slate, 14 C. W. N. 872: C I. C. 792. 
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Sch. II of the 0. P- Code, oarmot affect the right of appeal to the Prm 
Council, where otherwise the case is one in which in accordance vntli 
B8. 109 and 111 of the Code, a certificate should be granted; Amir Began 
V. Khawaja Badruddin, 15 0. C. 55: 15 I. C. 2. 

Appeal from Order Made by a Single Judge Acting in ReYision.- 
Theio is no appeal to His ]\Iajesty in Council from the order made bj 
a single Judge in revision under s. 115, G. P. Code, and s. 107, Govert- 
raenfc of India Act; Sri liaja Bomma Dcvaia v. Vejikata Bhashyakaruh, 
46 958 75 I. G. 604 -A I. R. 1924 M. 899. 

112. (1) Nothing contained in this Code shall be 

5avin^f. deemed-” 

(a) to bar the full and unqualified exercise of His 

Majesty’s pleasure in receiving or rejecting appeals 
to His Majesty in Council or otherwise howsoever, 
or 

(b) to interfere with any rules made by the Judicial 

Committee of the Privy Council, aiid for the tunc 
being in force, for the presentation of appeals to 
His Majesty in Council, or their conduct before the 
said Judicial Committee. 

(2) Nothing herein contained applies to any matter of cn* 
minai or admiralty or vice-admiralty jurisdiction, or to 
from orders and decree of Prize Courts. [S* 

COMMENTARY. 

The section correapouds to s. 616 of the 0. P. Code of 
material change has been made in this section, except the ^ubstit 
of the words m this Code, for the words *' herein contained , ? j,p. 

words herein contained in sub -section (2), for the words “ in this r 

ter *’ which occurred in the old Code. 

The Code of Civil Procedure does not deal with 
specie! leave to appeal to ffis Majesty in Council, though s. 113 | g ^ 

that nothing in the Code shall be deemed to bar the fml and i 

exercise of His Majesty's pleasure in receiving or rejecting 
His Majesty in Council — Nanda Kishore v, .Bern Oolatn, 40 C. 

This section does not confer a right upon the subject to ^ 

appeal to His Majesty in Council It merely declares th=ic ^ jIj# 

tbe Code will affect the exercise of the appellate jurisdiction V*i pre- 
Sovereign in Council undoubtedly possesses by virtue of the Koja 
rognti.e. Toga Singh v. Bichilru Singh, 10 C. L J. 82d. 

The Code of Civil Procedure does not limit the prerogative 
the CroAn to admit appeals, where leave to appeal is refused n. 
High Court — /?a/iim6fioy Ha6i*6/ioy v. Turner, 15 B. 155 ^ 

A petition for special leave to appeal being ex parte, it is ? 
and most important rule of the Court that every fact which Js 
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tion^at issue in fL^iv t® ^ 

of a flowS^s ren,n I"." conflicting claims to waters 

ha^e blen fiTn regarded the applicant, 

of that matter ?T.i irrigated in the way she claimed, the value 

be deterSJitpJ f ^ interests would 

Ufec/a. 18 W R 21 established.-^ /nos /foocr v. 

or Value of^hP Sm® Subiect-maUer of Original Suit and the Amount 
in the 8uU^?M® Appeal.-Where the dispute 

but tL vl, f *1 S'" property of the value of Es 10,000, 

dS not nJ ‘ 'r ^^^Jcct.mattcr of the suit and other matters in dispute 
gmnt Lvp ? ?!• tl’c High Court declined to 

06 B ITq "PP^'^J to„the Envy Council; Huaenbhoy v. Ahmedbhoy, 
54 I C 450^ ^ ^ Sheik Mohamed v. Hahims Ham £fahai, 

nouncPd**j» common Judgment was pro- 

thousand nrp and that the aggregate value exceeds rupees ten 

mS of *1- ^«st fulfil the require- 

41 folld qi r'^^don ’ ^Tn^“x”^"o^- ^PP“'/y°' 2 L. W. 916 (6 C W. N. 

^PPcc^ granted in a suit for damages for Es. 80,000 
also on ur°” if ^^lich was dismissed by the first Court and 

of ^ Court without an assessment of the amount 

the Court refused leave to appeal to 

the o/o ^ Council on the ground that the petition had not shown that 
V. Wi^e C value.— /ftramw? Huq 

anopT?® defendants having obtained the certificate and admission of their 
cLe la® the C. P. Code, afterwards, in their printed 

the pL?° I u hearing, withdrew part of their appeal, and thus reduced 
thi. A‘a prescribed limit of appealable amount. Held that 

22 C 434 °p incompetent.— fTafftfl Shyh v. Paras Ham, 

suhiW^ purposes of valuation within this section, the value of the 
I A LolV-7®* , partition suit is the value of the entire estate sought to 
annLi * the value of the whole estate exceeds Es. 10.000, 

1 Council, because the decree appealed from 

nrr.nr»» indirectly some claim or question to or respecting 

STipli value The valuation for the purposes of appeal in 

rlfti'rL value of the whole estate end not merely the share 

r wr IT ^ plaintiff. — Lain Bhvaivat Sahay v. Pashupa'H Naih, 10 

L T ’gQQ ^ 257; Ktddip Narain v. Hayhunandan, 2 Pat, 

tha Purposes of appeal to His Maiesty in Council under s 110 

enfi^ f M which the plaintiff claims and not the value of the 

the to be taken a, a? 

V i'^ decree of tlie High Court under appeal; Haoji Hhikaii 

1. lAiiinthat .4«nnt, 44 B. 104 ; 22 Bom. L. E. 243. 
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There moy be exceptional circumstances ■ •which will warrant the 
Judicial Committee in allowing, even after an order of Her Majesty in 
Council has issued upon their report, a re-hearing at the instance of oni 
of the parties. But this is an indulgence with a view mainly to doin? 
justice when by some accident, without any blame, the party has not 
been heard, and an order has been made inadvertently, as if bo had been 
heard . — Venkata Nnrasimha Appa Raw v. Court of Wards, 10 JI. 73; 
L, B. 13 I. A. 155. 

An appellant, after the transmission of his appeal tG England, ob- 
tained leave in the High Court to withdraw it. The appeal involved 
the rights of a minor party to the suit, whose mother and guardian 
obtained an order for her to be substituted for the 'v.ithd.awmg^ appellant 
on the terms that she should give security to the' satisfaction of tbe 
High Court for costs already ordered, and should undert-<ke to abide by 
any order as to general costs. — Gour Mohun v. Taraeundm, 17 0. 693. 

In reference to whether the decree made against one of the respond- 
ents could be varied in his favour, he not having filed a cross-appeal 
the rule prevailed, that he could only be heard to support the decree; 
8. 561, C. P. Code, 1882 (Or. XLI, r. 22), not applying In an appeal to 
the Privy Council — Caspersz v. Kishori Lai, 23 C. 922. 

See notes under Section 110. 

The other provisions relating to appeals to His Majesty in Council 
are to be found in Order XLV, rules 1 to 16. 


Sec. no. 1 


APPEALS TO THE KING IN COUNCIL 


70S 


Where there is a contest as to the true value of the matter in dispute, 
it has been the inrariablo practice to ascertain by evidence and enquiry, 
what the true value is . — Ainrita Naih Mitter v. Abhoy Charan, 0 C. W. 
N. 870. See Ikrannil Hvq v. Wilke, 83 C. 893, P. C. 

An appeal to the Privy Council involving a question or demand re- 
peeling property, which on the whole is of the value of more than 
Rs 10,000, is admissible, although the portion of the property to which 
the appeal relates is below that value. — Onooroop Chunder v. Pertab 
Chvnder, 6 W. R. Mis 4. 


Leave to appeal to the Pri^-y Council granted where the appeal, 
though valued at less than Rs. * 10,000, involved indirectly questions 
respecting property of the value of Rs. 10,000, inasmuch as the judgment 
of the ^gh Court would govern the decision in other suits which tha 
plaintiff intended to bring on precisely the same grounds, and^ in respect 
of which precisely the same questions would arise as had arisen in the 
suit sought to be appealed . — Ananda Chandra v. Broughton, 9 B. L. R 
423. Distinguished in Abdul Karini v. Allah Bahhth, 90 P. R. 1918. 
840 P. L R 1918 : 229 P. W. R. 1918. 


In order to determine the value prescribed by s 110, the decree has 
to be looked at ns it affects the interest of the parties prejudiced bv it 
and when the detriment to the party seeking relief is estimated at less 
than Rs 10,000, then the value of *the matter in dispute on appeal is 
not of the prescribed value and the decree itself does not involve any 
claim or question to or respecting property of the prescribed value and 
the case does not fulfil the requirements of the Code; Oostain Bhaunath 
Gir V. Behari Lai, 4 Pot. L. J. 415: (1919) Pat. 257 ; Maung Bya v. Maung 
Nyo, 06 T C 600 


Defendants, who were co-sharers of the plaintiff in the ^ geniindari 
having purchased certain holdings from the tenants, the plaintiff sued 
them for their share of rent duo from one of such holdings amounting 
to Rs 230. The High Court on appeal dismissed the suit. The plaintiff 
in applying for leave to appeal to the Privy Council, proved that there 
were other holdings similarly purchased by the defendants, and that the 
decision of the High Court would have the effect of depriving him of 
rents of all such holdings amounting to Rs 800 a year, which capitalized 
came up to over Rs. 10,000. Held that the decision indirectly 
a claim or question to or respecting property of the value of Rs. lO.TOO 
or upwards, and leave ought to be granted; Srinath Pal v. 
flhandra, 14 C. W. N. 651 : 6 I. C. 598 (9 B. L R. 423, followed) See 
also, Silet Hustain v. 16 T. C. 431. 


Where the subject-matter in dispute related to a recurring liability 
for rent and was in respect of a property considerably above the app™ 
able value, a certificate that the case was a fit one for appeal to Hia 
ilajesty in Council was properly granted by the High Court; Surapati 
Ram Narayan. 28 C. W. N. 618. 

The value of the aubject -matter of the auit in ri»e first Court was 
•over Rs. 10,000. but the value of the subject-matter in dispute on appeal 
to Hla Majesty in Council was below Rs. 10,000 The appeal involved 
a decision as to the validitv of an award which of 

Rwater value and which had been declared by the Hieh .Court to be 
'nv.alid. Held that Icovo should be granted, as the decision indirectly 


C. P. C-^5 
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(c) by a decision on a reference from a Court of Small 
Causes, 

may apply for a review of judgment to the Court which passed 
the decree or made the order, and the Court may make such 
order thereon us it thinks fit, [S. 623.] 

COMMENTARY. 

This section, though it may be called n new one, contains only a 
brief statement of the Court’s general power of review, the details of 
which are to be found in Or. XLYII, rules 1 to 9. Clauses (rt), (6) and (c) 
of this section correspond with the first part of s. 623 of the C. P. Code 
of 1882, with some modifications. 

115. The High Court may call for the record of any case 
whicli has been decided by any Court subordi- 
nate to such High Court and in which no 
appeal lies thereto, and if such subordinate Court appears — 

(fl) to have exercised a jurisdiction not vested in it hy 
law, or 

(b) to have failed to exercise a jurisdiction so vested, or 

(c) to have acted in the exercise of its jurisdiction illesall} 

or with material irregularity. 

the High Court mav make such order in the case as it thinks fit- 


COMMENTARY. 

Changes Introduced In the Section. — ^Thia section corresponds to 
8. 022 of the C. P. Code of 1882. The provisions of the old 
ing the High Court’s power of revision have not been altered. But t 
Inngunge of the first part of the section has been slightly changed a 
made more e^licit. To enable the renders to observe the uhangM in 
duccd in this section, the corresponding section of the old Code 
reproduced below: — 

Tfte High Court mat/ call for the record of any cate in 
oppenl Uet to the High Court; if the Court by which the cate teat 
appears to have erercited a juritdiefion not vested in it btj 
hare failed to rxcrcite a jurisdiction so rested, or to have acted i« ' 
exercise of its jurisdiction illegalUj or wiih material irregidarity: <1” 
may pass such order in the case as the High Cotirl thinhs fit. 

Construction of Clauses (a), (b) and fo). — ^Tbe terms of 
ore not identical with the terms of a. 022 of the former Code. Bndcr in 
terms of the present Code, the powers of the High Court 
mort* expressly to eftsea which have been decided by the Subordina 
Courts and in which no appeal lies (ler 41 C. 632, p, 686) 
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Leave to appeal to Her Majesty in Council wna prnntcd in one of six 
Miits tried tosjcllier, nitlioupli the amount involved in such suit wns under 
the appealable value; there heinp an important question of Ian, which did 
not, arise in five other suits, the suit, however, involvinp other question* 
of law common to all the six suKs, such suits liaving been, by npreement 
of counsel, heard upon the same evidence and conchtded by the same 
judgment , — Bvinnth v. Grnljom, 11 C. T-IO. Ilofcrrcd to in Deonarain v. 
Ouni Singh, Jll C. 400, Scf also .Vnl,iinff Sarup v. U U Shinnrr, 5 T 
C. 583. 


WTicre the fundamental question in the cases, which goes to the root 
of matter, is common to all the suits and the cn*»ea are tried together and 
decided by tlic same judgment, the suits will be cnnsolidatod for the pur* 
po«es of the pecuniary valuation under Or. KLV, r. 4 of tbo C. P. Code; 
Tianqa Chandra v. Janat A'lihorr, 10 C. L. J. C03 (8 C. 210; 4 C. L. K. 
125;' 11 C. 740; 01 C.'400 referred lo). Srr aUo. Loin Vntn Lnl v. .tfiuif. 
ITilrtt/rfi Bcgam, 10 C. W. K. xvi (10-nl 


One Mnbnbir Pershad Singh died leaving two widows and empowering 
them by t\-iU to adopt a aon. One of the wido^^a died and the other 
widow adopted a son. Biihsoquently on T^hanuhdhnri Prasad and another 
the next reversioner, instituted three suits against _tho widow and 
the adopted son. The first suit was to obtain immediate possession of 
the proper! v; thn second suit was to obtain possession of the property; 
and the third suit was to set aside the adoption on tho ground that the 
adoption was invalid on tho true construction of tho will. The Sub-Judge 
held that the plnintifT was not entitled to immediate possession but made 
a declaration that ho would bn entitled to possession on tho death of the 
^vidow; he also hold that tho family was separate, and that the adoption 
was not authorized by the will. Both parties appealed to the High Court 
which delivered one judgment. That Court held in the first suit that the 
plaintiffs were neither entitled fo immediotn possession nor a doclarato^ 
decree and in the second and third suits affirmed the decree, of the Sub- 
Judge. On plaintiffs' application, the High Court granted leave to appew 
in the first suit; but rejected tho defendants’ application m the second 
and third suits. Held, that in substance there was only one sriit which 
raised the question of title to the property held by Mnhabir Prosad and 
that the three suits onlv raised separate issues in connection therewith 
and leave was granted; AfiMjif. Bhaqivut Koer v. Dhanukdhan Stngh, 19 
W N exx (120-n). 


The word " property " in the second paragraph of s. 110 means nghta 
in property inferior to full ownership where such inferior rights alone are 
the subject -matt or in disniito. The seennd parngranh means that the suit 
must, to satisfy its conditions, involve claims and rights to property which 
nchts find claims are worth Rs. 10,000 and unwnrds: Aprnfji 
Sanflfoppo Naiclier, 83 1^1. L. J. 481 ; 40 I. C, 680; Dhanna M r. Bat 
^ahib Lala Moti Sarjar, 75 I. C. 654 : A. I. B- 1023 Bah 28G, held that m 
the c-ase of an easement, tho value of which fell much below Rs. 10,000, 
there was no right of appeal although it affected property wor^ over 
10,000; Manilal Jugal Dm v. Bnnufxii Framjee, 23 Bom. L. R. 874. 


Whether the Expression *' Decree must Involve direct r Indirectly 
«c.’' In Para 2, Refer to Suits In Existence or to S may 

Bfoa^ht In the Future.— When it is laid down in t that 

de.'rep must involve directly or indirectly, some ctai n to, 
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before the eubordinate Courts are properly conducted and the High Court 
should set matters right if b)' doing so, it would save unnecessary 
expense, delay or multiplicity of suits. The primary object of this sec- 
tion, therefore is to prevent the subordinate Courts from acting arbitrarily 
and capriciously and illegally in the exercise of its jurisdiction. The 
power conferred by this section is most salutary. See 29 M. L J. S3: 
30 I. C. 41, See also the judgment of Seshagiri Aiyar, J. in SHbramonin 
V. "Narayana, 2 L. W. 230 28 1 C, 189. 

S. 115 of the C. P. Code applies to jurisdiction alone, the irregular 
exercise or non- exercise of it or the illegal assumption of it. The sec- 
tion is not directed against conclusions of law or fact in which the 
question of jurisdiction is not involved: T. A. Balahrishna XJdayar v 
Vaavdeva Aiyar, 22 C. W K .50 P. C. : 40 M. 793. 

S.^ 115 should not be used in a narrow and technical way. It is 
a section which gives plenary,’ powers of interference by the High Court 
which are to be exercised in harmony with the spirit of the provisions ci 
B. 99 of the Code; Biaandayal Sitaram v. Bodu Lai, 13 N. L. R. 203. 
42 I. C. 706. 


Meaning of the Words “Case” and "Record of Any Case’* 
In the Beotlon.^-Tbere is nothing in s. 115 which prevents the High 
Court from setting aside an interlocutory order if made without jurisdic- 
tion. The word, " case " in that section is wide enough to include 
such an order, and the words " records of anv case ’* include so mi**: 
of the proceedings in anv suit as relate to an interlocutory order.-^ 
Dhopi V. Ram Pershad, 14 C. 768. (12 C. L. R. 148: 4 A. 91: 5 A 

293 and 6 A 233, Diaaented from). See also, Bni Airani v Deepaa^^ 
fP H' S6 : 17 Bom L. R. 1097 where it has been held' that the uora 
case" is a word of wide or comprehensive import and clearly covers^ 
a larger area than would be covered by such a word as " suit u*" 
" appeal." 

The word " case ” includes proceedings under the Guardians and 
Wards Act, 1890, Probate and Administration Act, 1881, 

Certificate Act, 1889, Provincial Insolvency Act, 1920 etc, ; Baddhv 
V. Afeioa Ram, 43 A 564- 63 I C. 15; Lalchand v Behan Lai, 5 Lan* 
288 : 84 I. C. 259. A I R 1924 Lab. 425; Ballu v. Hardii?ari, 6 L&h ^ 
J. 219 • 79 I. C 451 A I. E 1924 Lah. 570. It also includes P^ceedii^g* 
^ petition to a Civil Court in a matter under s. 10 of the . 

Endowments Act 20 of 1863; Balahriahna v. Vaaudeva, 44 I. A. 

40 M. 793 : 40 I. C. 650 


Proceedings under which a person is ordered to be added as defen- 
dant amount to a case within the meaning of section 115 and ® i* 
revision by the High Court; Md. Jajar v. Md. Raja, 15 0. C. 3(h: 

I C. 592. See also Raiaat Ali v Rat Rajeahar, 13 0, C. 100. 


An application for leave to sue a Receiver is a " case " 
meaning of s. 116; Braja Bhuaan v Srh, (1918) -Pat. .387’ 47 T. L- 
J^’he term case in s. 115 of the C. P Code is not confined to a 
in which there is a plaintiff who seeks to obtain particular . 

damages or otherwise against a defendant who is before the ^ 
Bolakriihnq Vdayar v. Vaaudeva, 40 M. 793 : 22 C, W. N. SI P. t/. 
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lU 10 C. 2S7 mu»t be twkeii to b«\e imj'lie<iK o\rrruU-d rfl^indufy \ Hoiht- 
tarn, ‘J5 A- 1U9 ]* C , jn inr nj. ilio tno dccipjous rflonol be reconeiJed. 
See fllto 21 C nnil 2(» A oOT noted fll>ove On this |>o>nt, ttc oUo. 
Sfl;7ai Huiain v. U'flfjr dfi. 34 A. 455 1' C. : 16 C. W. N, 889 : 828 M. 
h J. 210: 10 O C 271 14 llom I,. H 1055; 10 0. L. J. 013. 

\\Itonj the «iocrve nl nii Appcllnie Covut htis ntOnned the deciBion of 
the Court I'mmediatcl) below it upon nn issue of fact, and no Bubstantial 
<lUi«;tion of |n« in iniol\i‘»l, tm n]>p* :d i*, open under b. 110 and len\o to 
s^peftl should not be grunted bj the High Court in such a case. Nirbhat 
Oat V, Itani Kuar, 10 A. 274. Stc also Karupiyanan Servai v, Snntcatan, 
25 Jl. 215, I*. C. : 0 C \V N. 241, 1’, C. : In re r/iicomhhar Pandit, 20 
1). OW; Tufti rcTrluui >, Ifrnaurf, 23 C 018, P C., Sal,(itbo(i 

Bflbu Lai, 5 0. W, S 453: 23 C. UK), where it has been further held that 
Gopmath V. Goluck Ch under, 10 C 24t2, has been overruled by 23 C. 918, 
1’. C , IJatihi La! ^ Jagat A'arnin, 23 A trt (10 C, 2(t2-«o/r, and 20 11 
099, referrtd to); and 5foran t .Viltu Bibce, 2 C. 228. 

The Word " decision " in s. llO means tlio decision of the suit by tbs 
Court. To constitute an offinning judgment, it is not noccseary that tbs 
Appellate Court should nfTirm the ground of facta upon which the judg- 
ment was made; S, A' Sen v. Abdul A tit, 1 II ur, L. J, 216. 

The last clause of this section relates to the subject-matter of the suit 
sad therefore there is no right of appeal when the two Courts differ only 
SB to coBla.-^Thalcur Baldco Batluli v Tbakur Lalji, 10 O. 0. 65, 

Id a land acquisition case, the npjdjcant claimed Jls. 77,000; the 
Collector assessed the conipensation at its. 28,000, and the Judge uphold 
the Collector's award. The High Court modified the decree by awarding 
an additional sum of Hs. *7,000. Held that the decree of the High Court, 
in substance, as far as the subject-matter of the appeal goes, a decree of 
affirmance and leave to appeal Was refused . — Haja Sree Nath Boy v. 
Secretary of State, 8 C. W. N. 294; Ghaitanya Charan v. Mohamed Ytituf, 
84 C. L. J. 299, Chander Shekar v. 5ff. dm«V Begam, A T. K.1922 All. 
243 66 1. C 721. 

If the two Courts, High Court and Lower Court, are at one upon the 
matter which is to be in debate before the Privy Council then it is ti 
case of a decree which affirms the decision of the Court immediately 
below. Where, in a suit for partition, the lower Court granted certain 
share and the High Court increased it further, so that the plaintiff has no 
further grievance m that matter, he cannot without showing a substantial 
question of law, have a right to litigate upon other points upon which 
both the Courts have been in agreement; Narendra v, Oopendra, 81 C. 
'W- N. 672: 45 C. L. J. 426; A. I. R. 1027 C. 545. 

Where two appeals arose out of tho same suit and the amount of both 
the appeals exceeded Its. 10,000 and tho same question w’as involved ‘n 
both the appeals.— Hf Id that leave should ho granted, in spite of tho fact, 
that tho decree in one was reversed and in tlio other was affirmed by tha 
High Court; Md. Woltkhan ▼. ^fd. Afo/iiiiddm, 07 A. 124: 10 A, L, ,T. 
67. 

All order dismissing an appeal ns tiiiir.bnrred is an order affinning (he 
decision of the lower Court and no substantial question of law is Involved 
in it; fCrtthnaiomy v, Batnnianii, 23 L. J, 219: 12 M, L. T. 200; 
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bofoie tho High Court) is that of a pending suit: and not) the record of 
564: 19 A.. L. J. 558. 

On appeal from an order of the first Court, the District Court granted 
a temporary injunction restraining the defendant (a widow) from adopting 
pending the decision of the suit. Held that the High Court could inter- 
fere under s. 115, C. P. Code, and set aside the order of the District Judge 
since the order w^as “ a case decided in which no appeal lies;” Bai Atrm 
V. Deepsing, 40 B. 86: 17 Bom. L. R. 1097. 

To allow a suit to be withdrawn with liberty to bring fresh suit is 
not deciding a case within the meaning of this section; Bansi Singh 
Kisshun Lai, 41 C 632. The section does not apply where no case has 
been decided, Sardhari Sah v. Hwfcnni Ghand, 18 G. W. N. 662 : 41 C. 8/6. 

“ Any Court Subordinate to the High Court.” — A Court subordinate 
to a High Court is one over which the High Court has appellate jurisdic- 
tion; BalJcrishna v. Collector, Bombay, 47 B. 699: 73 I. G. 854: A, I. h. 
1923 Bom , 290. The superintendence vested in the High Court by s. 15 
of the Indian High Courts Act can be exercised only over Courts which are 
subject to the appellate jurisdiction of the High Court. The Court of a 
Revenue Officer, under the Chota Nagpur Tenancy Act, is not a 
subject to the appellate jurisdiction of the High Court, but is subordina e 
to the Commissioner, Uma Charan v. Midnaporc Zemindari Co., 19 C, L. • 
300. See also, Golam Najaf v. Panchanan, 19 C. L, J. 292. The Hig 
Court can revise the order of Revenue Courts in those cases in which m 
course of appeal lies to the District Judge and to the High Court,’ 
Pershad v. Fatehchand, 14 0. C. 38: 9 I. C. 747; Sardhari Sah v. Hukum 
Chand, 41 C 876; Ganesh Bai v Faizan, 61 I. C, 890. 

A District Registrar is not a Court within the meaning of this section, 
Manavala v. Kumarappa; 30 M. 326; nor is the Rent Controller of ' 

hfohideen v. Btihshi Ram, 3 Rang. 410: 91 I. 0 617: A. I. B- nang. 

33. 

The High Court at Bombay has power of revision over 
Courts at Zanzibar — Merali Visram v. Sheriff Deji, 36 B. , 

Court of the Political Resident at Eden is subordinate to the Bom J 
High Court within the meaning of this section; Rhimbat v. Mortam, 

B. 267: 12 Bom. L R. 149. 

The High Court has no jurisdiction under s. 115 to interfere 
decision o! the Chief Judge of the Small Cause Court in an election peti • 
Navalkar v. J/ts. Sarojini Naidn, 25 Bom. L. R. 463; But see, 
awami v Muthu Velappa, 46 M 536* 1923 M. W. N. 183. -nc 

Court has no jurisdiction to interfere with the order of a S ub -Court reiustg 
to tty an election petition; Deiranfiya^nm v P. T. 8. Dewon Moniae i 
44 M. L. J. 39. 

A District Judge acting under s. 23 of the Bombay District 
Act II of 1834 is not a *' court ” within the meaning of this section 
the High Court has no power to revise his order refusing to set 
olcction; Dalaji v. Merwanji, 21 B. 279, Oangadhar v. Hubli Mnntapat y, 
^0 n. 357: 94 I. C. OGO: A. I. R. 1020 Bom. 344. 

The High Court of Kumaun is not a Court subordinate to the 
Jliph Court for purposes of revisjonnJ jurisdiction under the 0. P* ‘ 
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Id Vdniraj Sinph Jiaja Dho^wan Dalhsh, iO 0. C. 318, 6W 
also htrtyh v. iVu(7n;rtM li>U V. W, K. 1U17: 133 1’. L. 11 

IU17 Sariufi Vrnind v. Munthi Lai, A. I. H. WTl'i Oudh. 214 ' 


A lubslaDtial qucBlion of Jnw docs cot mean o question of gene 
importance but tlio words ” substnntml question of low " mean a bu 
ttQtial question of law ns between iho parties in tho ease involv' 
Aaj^hunatA Lrotad v. Du. Comminioner of I’artabgarh, A. 1. It. 1027 

a no. 


Ab to tlio meaning of the wordh '' Bubstanlial question of law,” see 
Munntt Lai V. Ga/ra; Sin^h, 17 C. 2-10 P. C. Lwr^a Chowdlirani v. 
Jaicafiir Htng/i, Iti C. 23 1' C., referred (o in 2u li. (JuU p. 7u3 

In order to como under tbo last para, of s. 110 of the C. P. Code, a 
question ot law must be one about wliieli there may be doubts or diftorencci 
of opinion; J*arifiot{am tSaran v. f/arffalal, 43 A. IDS: 10 A. L. J. 462. 

The judgment of the High Court in an appeal was ns follows: ” This 
appeal must, in my opinion, be dismissed witli costs, and the judgment of 
the brst Court aihrmed: nntl 1 do not think it necessary to say more than 
that wo agree with the Judge’s reasons.” On an application for leave to 
appeal to Her Majesty in Council, on tho ground that the requirements 
of 8. 574, C. P. Code, 1832 ^Or. XLl, r, 31) lind not been complied with — 
Wd that the objection involved no substantial question of law, and that 
the application lor leave to appeal must therefore be rejected. — Sunder Bibi 
V. Si»«c«/iar Nath, b A. b3. 

The rejection of an application under g. 508, C. P. Code, 1882 (Or. 
r. 27, to receive additional evidence cannot be said to involve any 
substantial question of law ” w’ithin tbo meaning of a. 536, C. P. Code, 
1882 (s. IJO) so os to give tlie rig lit to an appeal to the Privy Council. — 
Opendra Mohun v. Gopal Chandra, 21 C. 484. 

A question of law will not be deemed to be involved in an appeal 
Under s. no C. P. Code, if it be not necessary for the disposal of the 
Appeal and if such question is likely to arise only in certain contingencies. 
The w'ord ” involve ” ns used in s. 100 implies a considerable degree of 
Uecessitj , Ghi«a v t/ayraj Stngh, 36 1 C 807 

Where the High Court dismissed an appeal with costs, but yet made 
one substantial variation which amounted to overruling the decision of the 
lower Court on that point, it cannot be held, there was an affirmance of 
the decision of the Court below. Hence a substantial question of law was 
Dot necessary for apoealmg to the Council, Nagendrahala v, Dinanath, 26 
C. W. N. 651. 


The certificate of the High Court that ” the case was a fit one for^ 
appeal to His Majesty in Council ” w’as held to be correct in form and not' 
subject to the objection that it did not state that a substantial question oi 
law was involved in the case — Webb v Macpherson, 31 C, 57, P. C.; 8 
W. N 41. (25 A. 109, P C., distinguished). Followed in Amar 
Chandra v. Shosht Bhusan, 31 C. 805, P, C. : 8 C, W N 225- 

\ There is no right of appeal to the Privy Council simply on the ground 
^hat a substantial point of law is involved The presence of such a ques* 
does not give a right of appeal when the value is below the mark; the 
'^ements of the section restrict the right when the higher Court affirms 
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120, 12 C. W. N. 16 and Lachnii Doyal v, Srikishen Das, 2 A. L. J. 370; 
Han Krishna Pillal v. Arur Pandithar, 18 L. W. 105: (1923) M. W. 
N. 354; Ralla Ram v. MU Raj, 4 Lab. L. J. 71; Giribala v. Prianath, 
65 I. C. 476; Nil Kanth v. Kasubat, 63 I. C. 46; See also, Srce Krishna 
V. Chandook, 32 M. 334, where it has been held that the High Court 
will however interfere, 3 vhere the right of the party is clear and 
where the result of non-interferenco will be only to multiply pro- 
ceedings by driving the party to a suit, in which there can be 
no defence. — Ram Narain v. Muhammad Shah, 12 A. L. J. 890 : 24 I. 0. 
807; Somasundaram v. Tirunarayena, (1914) M. W. N. 738: 25 I. 0. 692; 
Narain v. Ram Khelawan, 63 I. G. 545; High Court can interfere in revision 
though there may be another remedy by way of instituting a suit provided 
there are exceptional circumstances; Msst. Inam Bibi v, Fazal Mahomed, 
8 Lah. L. J. 423 : A. I. R. 1926 Lah. 612, 

As to whether the High Court should exercise its re visional jurisdiction, 
BO long as there is any other remedy by suit or otherwise, see the Full 
Bench case, Shiva Nathaji v. Joma Kashinath, 7 B. 341, in which their 
Lordships, after reviewing all the authorities on the subject, have laid down 
seven important propositions of law. 

Where the applicant has a remedy by a regular suit, the Court is 
reluctant to interfere. — Madhab Ghunder v. Sham Ghand, 3 C. 243; 
Mahashankar v. yohbhoz, 6 Bom. H. C. 174; Hurcehur v. Nohxn Ghimdcr, 
20 W. R. 202; Bishno Ghunder v. Shoshee Mohun, 22 W. R. 277: 
shed All V. Wahid Ali, 15 W. R. 170; Doorgasoondurec v. Kashce Kant, 
^14 W. R, 212; Kapileshwar Jha v. Raghunandan, 1 Pat. L. R. 370’ 4 
Pat. L. T. 718: 74 I. C. 474. 

An order refusing leave to join two claims under s. 44 (o), 0. P. Code, 
1882 (Or. II, IT. 4, 5) is substantially an order rejecting the plaint, J® 
therefore appealable as a decree, and not subject to revision by the Higu 
Court. — Bandhau Singh v. Solhu, 8 A. 191. 

Where there is no complicated question of fact or law and the applicant 
is clearly entitled to obtain possession under Or. XXI, r. 95, of the C. 1 • 
Code, the High Court will exorcise its power of revision in his favour, 
withstanding the fact that there is another remedy open to the opphcfl°‘'» 
Buddher Miser v. Bhagirathi, 16 A. L, J. 150: 40 A. 216. 

An order rejecting a plaint or memorandum of appeal is a " 
rvithin the meaning of a. 2 of the C. P. Code, and is therefore oppealao 
andnot open to revision under (s. 115).-— Gidob Rai v. Mangli Lai, 7 A- 
See also, Musst Sada Kuar v Buta Singh, 80 P. R. (1914): 265 P. L. 
1014; 167 P. W. R. 1914. 

An order under s. 835, C. P. Code, 1882 (Or. XXI, ir. 97, 99, 
subject to revision by the High Couit under s, 022, C. P. Code, lotw 
(e. 155) — Shcoraj Smgh v. Bauu’ari Dass, C A. 172. (7 B. 341, foUowra)- 
Sec also, Sabnajit v. Sn^opfll, 17 A. 222 

When the lower Appellate Court has dismissed an appeal in a rent aujt 
on the ground that the Jlunslf had filial jurisdiction, a second nppea* 
barred by section 153 of the Bengal Tenancy Act; but tlie remedy is by «« 
application under this section. — Sarat Chandra r. Ramnidhi, 2 C. I/. J* 
CO-n. 



.M*rL\L5 lO 'iHL KING IN COUNCIL 


7I3 


Nec. lia] 

Where the Rubjeet-ninttcr in (ItJputc ««8 under Its. 10,000 in trIuc, 
but have to Appeal was fthkeil Ku on the ground llint the present suit 
to set aside the decree obtBine<l bj fraud was brought bj a person who 
ties not a poi'tj to tlic suit in «hirli the decree wns passed, held, that 
the ground rais^l wns not one of siicli piiblir hiiportanco as to jusifT 
issue of a certificate iimler r, lid, Tun (/nni Path r. Stmdare San 
Chttiy, 14 I. C. 020. 

The question of the construction to be placed on certain documents, 
•»> In wlictlirr the Irnnxartinns v\idflircd (n* the documontn do or do 
not amount to a mortgage by conditional sale, is a substantia! question 
of law within the purview of a. 110 of the C. P. Code; Jhandu Singh 
' irofut/ddiu, M I. c. 2G0 ;w A. ,‘mO, r. c. 

N\hcre the only questions of law involved m a case were questions 
which had been considered in several eases by the Privy Council and by 
the High Court and the point for decision was only as to the applicability 
of the law to the particular facts of tlic case, held that the case did not 
satisfy the requirements of para, (8) of s. 110; Appala Haja v. Hangappa 
*'aic/.fr, 33 b. J. 481; fin/ Aarairi Lai v. Ma7igla Praiad, 36 i. C* 
526; Ram Kiranjan Chaudhuri v. OobordAon, 1 Pat. L. E. 314; Bitham- 
obar Muhatmuad, 40 A. 227 TO J. C. 210, A. I. E. 1024 All 559. 
But where the question involved m the appeal is the subject of much 
migation and where the law on the subject is not quite clear, the Court 
Will be j'ustificd in granting leave to appeal to the Privy Council on the 
ETOund that the question in dispute is one of general importance; Jivan* 
pin v.^ Oajanan, 50 B. 763, 

Appeal to the Privy Council In Execution Cases,— An appeal lies to 
Her -Majestj ui Council from an order passed by the High Court in 
a case of execution of decree in which the amount involved exceeds 
«B, 10,000 Velacty Degutn v Rughonath, BLR Sup Vol. 747 
3 J. J. N. B. 203: 8 W. R, 147. 

An appeal will lie as of right from the order of a single Judge of 
the High Court as to execution of a decree of the Privy Council, where 
the property is over Ks. 10,000 — Lecfanaad Smgh v Luekunput Singh. 

L R. 605* 14 W. R . P. C . 23 

An order passed by the High Court determining a question under 
• 244, C P Code, 1882 (s. 47), is a final decree within the meaning of 

•• 595, 0. P. Code, 1882 (a. 109). Held, therefore, where such an order 

^volved a question relating to property of the value of upwards of 
Rb- 10,000, and reversed the decisions of the lower Courts that notwith- 
Btandmg the value of the subject-matter of the suit in which the decree 
^as made in the first Court w'as less than that amount, such order was 
gPP*'®iable to Her Majesty in Council, Rant Ktrpat v Rxtp Knar, 3 A 

In execution of a decree in a partition suit involving property of 
the value of Rs 10,000 the applicant disputed their liability to three-fourths 

*n item of Rs. 11,709. Held, that such a caae did not satisfy both 
'he conditions set forth in section 110, para. 1, nor did it fulfil the 

^onditions mentioned in tlie second paia of that section, Dt^vt Dos r 

Narpat Rai, 60 P W. R. 1916. 

Order setting aside or refusing to set aside a sale of immoveable 
property » » decree within the meaning of this section, and is therefors 
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L. R. I4S; Bftttboneitran v. Mohan Lai, 1 P. L. T. 5: 55 I- C. 786; 

Das V. iVfVyai(i/i, 51 I. C. 5S1. 

Whert‘ a Sub-Judge returned a plaint for amendment on the ground cf 
misiomder of parties and causes of action, and -the order ^as confirmed ca 
appeal, on an application imder tliis section, the High Court set aside the 
onler . — Sadu Bin v. Bam Bin, 16 B. 603. 

When a District Court erroneously returns uu appeal petition for pre- 
sentation in High Court under s. 57, C. P. Code, 1832 (Or. r. 10) the 
order is oppealable under s- 533 (c) (s. 104, Or. XLHI, r. 1) and s. 5^ (s- 
106), C. P. Code, 1832 and not subject to rension by ffigh Court. — Xunh;- 
kutti, 14 Jf. 402. See, ho'vever, Mahabir Singh v. Behari Lai, 13 A. 320 

An order returning an application for restoration to be presented to tbs 
proper Court is appealable under Or. XXiHI, r. 1 (c) of the C. P. Code, ^d 
therefore no revision petition lies acainst the order; Sheo Tahal v. Katz*n, 
10 A L J 41; 15 I. C- 34. 

An order under section 87, Act IV of 1632. extending the time fer pay- 
ment of the mortgage-money by a mortgagor is a decree within the meai^ 
of 63. 2 and 244, C. P. Code, *1632 (s. 2 and 47) and therefore no applica- 
tion will ho under s 622, C P Code, 1632 (s. 115) for the revision o. 
such order — Kahimo v Nepal Bat, 14 A. 520 (P A- 500, referred to). 
also, A>danuif/i v Laljt Sahai, 12 A 61. 

A person became surety imder s. 336, C. P- Code, 1632 (s. 55) on behalf 
cf a judgment-debtor, to the effect that the judgment-debtor wrould app-sr 
before the Court when called on, and would, within one month, ^ 
application to be declared an insolvent. The judgment-debtor did so appi^* 
but the Court refused • ’ '* *- Held, that the surety « 

liability was discharged ipBing to be declared ®ti 

insolvent, and that the him was not appeaB®’’^* 

but open to revision unc (s. 115). — Banna Mai v. 

Jamno Da$, 1.7 A ISS (15 C 171. referred to). 

One. alleging himself to be the undivided brother and, as such, the 1?^ 
representative of a deceased judgment-debtor, applied to set aside a 
of certain property alleged by him to be joint family-property. He m 
not make the purchaser a party to such application. The first Court 
missed the application; but the appellate Court, making the 
a party, reversed the order of the first Court. On an application * 
this section, hr'fti that the appellate Court w.is wrong, and that the reme^. 
of the applicant was b\ a regular suit . — Sabkarttuadu v. Pedda Stibharatti, 
16 M. 476. 

When tlie low-t-r Court set aside an abatement onler and brought cn 
the reconl the legal representatives of a deceased party more , 

months after the death of the person, the High Court refuve<l to interte^ 
fts the part} w.»5 entitled to take his objection by way of appeal ag^*’ 
the final di'cree, Gaehlr v. Bainavi Afumaf, 24 I. C. 7S1 : ID 
(1914) M W X. SOS. 

\ Court made an order under s. 3(>8. C. P. C\T<le, l^bTl (Dr. 

8C) canctlhnc the s.»le, and onlermg » re-sale on the gnuind th«t 
purchaser had not paid the full amount due on his purc!ia-e withm ta 
time hinitcd, and the purchaser preferred a revision petition under «• 
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The principle of <?oncurrciit findinps of fnct doce not apply to a case 
of no evidence; according to nclMcnown principlca of law a decision that 
there is no esidenee to support n finding is a question of law; Harendta 
Id X. liaridati, 41 C. 072, T. C. : 27 M. L. J. 80: 18 C. W. N. 817: 
19 C. L J. 481: 10 Botn. L. B. 400: 12 A. L. J. 774. 

Review of or Appeal from Order Granting Leave to Appeal.— See 
the esses noted under Or. XLV, r. 8. 

Limitation for an Application for Leave to Appeal to Privy Council. — 
Bee the eases noted under Or. XLV, r. 2. 

Application to Appeal to the Privy Council. — See the cases noted 
under Or. XLV, r. 2. 

111. Nolwitlislandiiig nnytliing contained in section 109, 
of eertwn HO nnpcnl slinll lio to His Majesty in 
•ppe.!.. Council— 

(a) from tlic decree or order of one Judge of a High Court 
Chtablislicd under the Indian High Courts Act, 
1801, or the Government of India Act, 1915, or of 
one Judge of a Division Court, or of two or more 
Judges of such Higli Court, or of a Division Court 
constituted by two or more Judges of such High 
Court, where siicli Judges are equally divided in 
opinion, and do not amount in number to a majority 
of the whole of the Judges of the High Court at 
the time being; or 

(5) from any decree from which under section 102 no 
second appeal lies. [S. 697.] 

COMMENTARY. 

Amendment.— The words “ or the Government of India Act, 1015 " 
»*iserted by the Amending Act Xlll of 101(3. This section corres- 
^uds With 8. 697 of the C. I*. Codo of 1882. The only changes made 
^ are, the substitution of the words decree or order, for the 

j^^S^ent,” which occurred in the old Code, and also the sub* 

.. Lj of the \\ordB Indian High Court’e Act, 1861, for the words 
« and 25 Viet , C. 104 ” contained in the Code. 

- 575, C. P. Code, 1882 (s. 98), does not take away the right of 

ppe^^ "hich IB given by clause (15) of the Letters Patent. When 
pA I"8ment of a lower Court has been confirmed under s. 575, C. P. 
avrp • reason of one of the Judges of the Appeal Court 

upon the facta with the Court below, an appeal will lie against 
« . 7 , l““g^ent, notwithstanding the terms of that section. — Goteami Sri 
V. Porusftotum, 10 C 814. (3 B 204 approved). 

a case con be brought within the scope of s. Ill of the Code, 
Ij, V'“P°®®‘We to contend that a certificate should be refused on the ground 
uo appeal lies to His Majesty. The provisions of para. 21, cl. 2, 
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While the High Court will not generally interfere in revision when 
an equally efficacious remedy is open to the party by way of appeal, it 
should do so when it would not be possible to put the parties in the same 
position in appeal as they would have been if the irregularities had been 
set right in the low'er Court by timely interference; Rahim Sahib v. 
Kullappa, 18 M. L. T. 243. 

Where a party has another remedy by way of regular suit to enforce 
an arbitration award, the HighxCourt will not interfere in revision; Ahmad 
Din V. Atlas Trading Go. of Delhi, 66 P. E. 1915. 

Cl, (a). — Exercise of Jurisdiction by a Court Not Vested in It by 
Law. — ^The Court executing a decree granted an injunction under s. 493, 
C. P. Code, 1882 (Or. XXXIX, r. 1), staying sale of attached property 
pending the decision of a suit instituted in another Court to establish 
title to it. Held, that the Court executing the decree had no jurisdiction 
to grant injunction hut the Court in w'hich the suit was instituted was alone 
competent to grant it, and that therefore the order of the executing 
Court granting the injunction was made without jurisdiction, and should 
be set aside. — Brojendra Kumar v. Rup Lall, 12 C. 515. 

Where the Court of execution allowed a reversioner to make a deposit 
he w'as not entitled to make, it exercised a jurisdiction not vested in it by 
law or was acting in the exercise of its jurisdiction illegally or with matenaJ 
irregularity within the meaning of s. 115, C. P. Code; Mohendra Nath v. 
Baidya Nath, 26 C. W. N. 167. 

Where a Court professing to act under s. 311, C. P. Code, 1682 (Or. 
XXI, r. 90), set aside a sale in execution of a decree without proof o 
substantial injury having been suffered by the applicant, held 
order was passed without jurisdiction within the meaning of s. 6—, L. • 
Code, 1882 (s. 115). Lakshmana v Najimudin, 9 M- 145. 

Where a decree was passed without jurisdiction and though an 
W’as provided no appeal w’as filed, held, that a revision . 

in exceptional circumstances; SonioUanta v. Sarveswar, 31 C. -N- ' 

A. I. R. 1927 Cal. 578. 

The High Court lias pow’er to interfere in revision if a 
ministering the Succession Certificate Act, 1889, appoints a 
Kanhaiya v Kanhauja, 46 A. 372 : 79 I. C, 363 : A. I. R. 1924 All. d'D. 
or when the lower Court has no jurisdiction to inquire into a 
it inquires into it; Maung Tun U v. ^faung Po, 1 E. 265; 76 I. C. 

A. I. R. 1023 Rang. 199. 

WTicre a Court assumes jurisdiction on a wrong view of the law, tho 
High Court will interfere in revision; Mahomed Omar v. Reliance Mo 
Insurance Co., 48 0. L. J. 576: A. I. R. 1926 Cal. 1030. 

Where a Court assumes jurisdiction to pass an order for an 
view of tlie law, in a matter where it has in fact no Jurisdiction, it 
case for interference of the High Court under s. 115 C. P. Co(io;Im^ 
tt’orni Goundan v. Muthu Vclappa Gaundan, 40 M. 530: 44 M. L. J- 

The High Court can under s. 115 revise an order passed by 
Controller under the Calculla Rent Act, when that order is nn 
jurisdiction; Salya Niranjan v. Kamani Industrial Banh, 30 O. '»• 

230 0 8, I. C. 50: A. 1. U 1920 Cal. 708. 
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to the determination of the question raised upon the petition should be 
truly and fairly stated. The Court discharged an order giving special 
leave to appeal where an important fact hod been kept from it. — .Vohtm 
hall V, Debee Date, 8 M. I. A. 103. 

In a case the Privy Council gave leave to appeal, provided 
satisfactorv evidence was supplied by the appellants to the ItcgiB> 
trar of the High Court that the market ‘Voluo of the property in 
dispute exceeded Rs. 10,000. This order was suhBoqcntly discharged as 
obtained upon an incorrect statement of the facts. — .tfohun LaU v. Debee 
Datt, 2 W. R. P. C.. 0: 8 Jf 1. A. -102. 

Where a matter has been referred by Her Majesty to the Judicial 
Committee, which is not strictly an appealable grievance, their Lord- 
ships may advise Her ^^a)C8tv to grant the petitioners leave to appeal. — 
-Vorpan v. Leach, 2 M. I. A. ^28. 

The Judicial Committee will not entertain an application for special 
leave to appeal to Her Majost} in Council from a decree of the High 
l^urt \vhere the subject-matter in suit is under appealable value, unless 
the petitioner has applied to the High Court for such leave and has 
been refused. — Oungotva Kovte v Erawa Konte, 13 M. I A. 483. 

. Rending proceedings before the High Court on an application for a 
review of judgment, that Court altered the then prevailing practice of 
P^^^itting an appeal within six months from the date of the judgment 
allowiDg or refusing a review In such circumstances, special leave to 
appeol from the original decree and the order refusing a review was 
allowed after the expiry of the six months prescribed by the order in 
wUQcil of the 10th April. 1838. — Noqendro Chunder v. Mahomed Eutuff, 
M. 7, A. 107. 

Special leave to appeal granted, notwithstanding that no application 
fh ♦ made for such leave to the Court below, upon the allegation 
Iv”' \,^?ugh the amount decreed was much under the appealable value, 
jbe oripnal demand being necesRarilv limited by the jurisdiction of the 
tlourt in which the suit was originally instituted, yet the subject-matter 
« issue exceeded in value the appealable amount — ^fut{u8awmy v, 
yfnkatetivara, 10 M. I A 313 • 1 Ind Jur N S 205 

On an appeal to the Judicial Committee from a decree given on first 
appeal by an Appellate Court, and maintaining a finding of fact by the 
®npnal Court, the only questions were (1) whether secondorj- evidence 
bad been properly admitted in a case that had arisen for its admission, 
and (2) whether the evidence offered constituted secondary evidence of 
be matter in dispute, which was the making of a document Held that 

special leave to appeal from the judgment of the first Appellate 
J^urt having been applied for), the facts were not open to decision on 

®PP®al; this Committee could only do what the first Appellate Court 
could have done; and that, ns the case stood, they w’ere hound by the 
andings of facts of the first AnpelJate Court , — Lvchmnn Singh v Puna. 

C 753- L n 16 I A 125 

h. judgment of the Judicial Committee reported to and confirmed 
b.v Her Majesty In Council cannot be re-opened only for the reason that 
now evidence is forthcoming — Yarlagddu Durga v Maliknrjuna, 14 
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6, referred to). See also, Raghu Nath v Ghatrapat Singh, 1 C. W. N. 
633 add Jogodanund v. Amrita Lai, 22 C. 767, F. B. 

Where the lent claimed bj' a co-sharer landlord, did not exceed Ks. 50, 
and the decision of the Munsif, 'n’ho was specially empow ered und>T cl. 
(b) of s 153, B. T Act, was set aside by the lower Appellate Couit lely- 
ing upon 8 C W. X. 472, the High Court set aside the lower Appellate 
Court's decision as one made without jurisdiction — BhagabaU Betva t. 
Nanda Knvinr 12 C. W. X 835. (12 C, W 249, B. C., applied). See 

also, Harantmda v. Ananto Dasi, 9 C. W. N. 492. 

Where it appears that a suit cognizable by a Court of Small Causes 
was tried by the lower Court as well as by the Court of Appeal, as an 
ordinary civil suit and no objection was raised in either of the Courts, as 
to the competency of that Court to entertain it, the High Court is 
to intefere under its revisional pow'ers. — i?amaao»ii/ v. R. G. Orr,, ».o M. 
176. But see, Jadunandan v. Jang Bahadur, where a contrary view was 
taVen. 

The decree-holder is a necessary’ party to an application, under b. 311, 
C. P Code, 1882 (Or. XXI, r. 90), and a Court, in making him a party 
after the expuy of the prescribed period of limitation, acts without junadic- 
tion and the ease therefore comes -within the provisions of s. 6i*2, O. t- 
Code, 1882 (s 115) — AU Oauhar v. Bansidhar, 15 A. 407. 

Where a low'er Appellate Court erroneously entertains an appeal 
against an order from which no appeal is allowed, the High Court can 
interfere in revision and set aside the decision of the lower Appellate ' 
Bat Mani v. Ranchod Lai, 25 Bom. L, K. 147 : 72 I. C, 256 : A. L 
1923 Bom 214; Hemanta Kutnari r. Rajendra, 97 I. C. 306: A. 1- 
1926 Cal. 1236 

A decree m a suit for possession was passed ex parte against 
of the defentdants and against two others who contested the suit, and 
decree against the contesting defendants was confirmed in ' 

The non-contestmg defendants in an application under s. 108, C.‘P- Go , 
1882 (Or. IX, r 13), succeeded in setting aside the ex parte 
by a later order the contesting defendants w'ere also allowed to defend 
suit and to file fresh defences. Held in an application under s, 6--. • 

P. Code, 1882, (a 115) that the Court had not jurisdiction to set aside, 
against the contesting defendants, the decree which was p 

Bpecial appeal, and therefore a decree of a superior Court. S. 108, ’ 

Code, 1882 (Or IX, r 13). contemplates the case of a Coiut 
aside its own decree and not that of another and a higher 
nal. — Monmohini v Warn Narain, 4 C W. N. 456. (25 C. 

dhtingiiinhed). 

Cl. (b). — Refusal or Failure by a Court to Exercise Jurisdiction 
In It by Law. — In an interpleader ‘uiit a person applied to be 
party under s. 32, C. P. Code. 1882 [Or 1 , rr. 8 (2). 10 (2), (3), (j). 
but the Court refused liis application and referred him to a regular su • 
Held that the order, though based upon an erroneous construction of 8 . 

C P Code, 1882 [Or. I, rr. 8 (2), (3), (5), II] did not come 
scope of B. 622. C. P. Code, 18S2 (s, 11.5), inasmuch ' as it could 
said that the Court had failed to e.\ercise .a jurisdiction vested «n » , 

law — Robbaba Khantitit v. Nonr Jehan Begutn, 18 C. 00. 


PART Vlll 

REFERENCE, REVIEW AND REVISION. 

113 . Subject to sticli conditions and limitations as may be 

prescribed, any Court may state a case and 
Courts*"” *“ refer tlie same for the opinion of the High 
Court, and tlic Higli Court may make sucli 
order thereon as it tliinks fit. [S. G17.] 

COMMENTARY. 

This section nitliough 5 new one, only summarises the general powers 
of Courts to mnlte reference to the High Court. The detailed procceduro 
relating to reference is to he found in Or, XLVI, rules 1 to 7 (ss. 617 
to 621, 6-16-A, C-16-B of the old Code) where all the rulings hare been 
Collected. 

Reasonable Doubt. — Reference cannot be made whore the referring 
Jud^e entertains no reasonable doubt on the point of law’ on wliicli 
opinion is required: Ganoa Sint} v. Kathi linm, 123 P. L R. 1913: 
61 P. R. 1013: 117 P. \V. R, 1913 

^Tien there is already a decided and published judgment of the supe- 
nor Court on the point there can be no reasonable doubt to be entertained 
oy the lower Court so as to justify a reference: FilUngham v. Dttnn, 8 
P. R. 1914. 

^’^here it w’ns perhaps somewhat difficult to hold that the Judge making 
the reference entertained any reasonable doubt ns to whether a decision 
Was correct, but the respondent withdrew’ any objection on this ground, 
as he said the que.stion that arose w’ould affect a verv large number of 
cases and must affect a verv larce amount of money, reference w'as 
entertained; Dawondicc v. The Muniripal Corporatton of the city of 
Rangoon, 1 Rang. 220 • A I R. 1923 Rang. 193. 

The Collector henrins an application under the provisions of s. 23 
®f the Bombay Mamlatdnr’s Courts Act, has no power to make a 
reference to the High Court under s 113 of the C. P Code, in ns much 
he is not a Court trvin» a suit or appeal or executing a decree; Dalpat 
Zopdoo > Patit Mahttdu] 14 Bom. L. R. 259- 14 I. C. 782 

114. Subject as aforesaid, any person considering himself 

Review. aggrieved — 

(а) by a decree or order from which an appeal is allowed 

by this Code, but from which no appeal has been 
preferred, 

(б) by a decree or order from which no appeal is allowed 

by this Code, or 


736 


CODE OF CIVIL PROCEDURE 


[Sec. 115 

in wrongful possession of the trust-property. Where a Sub-Judge, holding 
ioSo nature contemplated by s. 539, C. P. Code, 

1882 (ss. 92 and 93), returned the plaint for presentation to the District 
Judge A r Id that the High Court had power, under b. 622 0 P. Code, 1882 
3 ptcrfere, the Sub- Judge having failed to exercise a jurisdiction 

vested in him by law.— PfsAva Nath v. Ravibhai, IS B. 148. 

Where a Hindu died leaving a widow and also a daughter (who alleged 
collusion between the widow and one of the executors applying for pro- 
bate bf an allepd will), the daughter was held to have sufficient interest 
o emitm her to be made a party to the application, and to oppose the 
grant of probat^ and where the Judge refused to make her a party- 
defendant, the High Court thought fit to interfere under s. 622, 0. P. 
uode, lay^ (s. 115) and remanded the case for trial as a contested applica- 
^^°T^-~Kheitramom Dasi v. Shaymaohum, 21 C. 539. PoUowed in Cinn- 
dm Kumar v. Rajeswarri, 27 G. 5, where it has been held that an order 
^ pnend a clerical error in the form of probate might be dealt 

with under this section. 

having, at the instance of a person not a party to a suit, 
4 .’ pass an order for the execution of a decree on the decree-holder's 
appKiation. Held, that in omitting to make such an order, the Judge 
failed to exercise a jurisdiction vested in him by law, and that s. 622, 
Bahu 19 B 544 therefore applicable.— v. Rana 

tiftn the lower Court refused to entertain an application for correc- 

Sp f eidental error or omission in a decree, ifnder a. 152 of the 

fSwi f p ^ refusing to entertain the application the Judge had 

intPi^P^A- ^ jurisdiction vested in him, and the High Court could 

interfere; Sahdeogir v. Deo Dutt, 13 A. L. J. 449. 

‘'^'i^o^^/ssume as a matter of law that which in fact has no 
himself jurisdiction. He cannot by wrongly 
he i ^ question give himself jurisdiction and in the same way 

determination of the meaning of the statute deprive 
reKs properly belongs to him, and if he 

the oiipRfipn case, the High Court may interfere, whether 

WrSjp, ™ely decided by him; Sheto Prosad v. 

18 C W N* 1016 also, Brohmajiand v. Hem Chandra, 

suit imposes upon a Court, the duty of throwing out a 

w'ere to ^ after the period prescribed therefore, and if a Court 

Wed wiSt application, which was in fact time- 

hXe fai ed tl it can ho said to 

tho matter ^ jurisdiction vested in it by laiv, so as to bring 

whic^waB^rai8%S?pf^ u®t decided tho question of limitation 

C P C^de" comes within the purview of s. 115. 

v.'. i.. uodo, Jn^oijand/itt v. Snnath, 18 J. C. 392. * 

Cour^does not^^enfer^n?! « ^'rong decision on a question of limitation, a 
dirtlon vested in it is a failure to exercise a jurfs- 

uetion sested ,n the Civil Court and the High Court can entertain « 
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Acting " wi(b nintcrinl irrogulnrily *’ in (ho third clnnso of this sec- 
tion implies only the committing of nn error of procedure nflcctiog the 
merits of the case nnd *' acting illegally ” in the eamo clause means 
committing pro«8 nnd palpahle crrorR other than tliose of procedure. 

Clauses (n), (h) nnd (c) of (his section nre cvnctly similnr to the 
corresponding clauses of the old Code. The section provides for the 
interference of the High Court in cases in which no appeal lies, if the 
Euboi^inatc Court by i^liich the case was decided appears, (o) '* to have 
exercised n jurisdiction not vested in it by law,** or {h) " to have failed 
to exercise n jurisdiction so vested," or (c) " to have neted in the exercise 
of its jurisdiction illegally or with material irregularity." 

The first two clauses arc clear enough, nnd call for no special remark 
except this, (hat exorcise of jurisdiction nnd failure to exercise jurisdiction 
on the part of n Court imisl be taken respectively to mean its trying 
a ease which it has no power to try*, or its applying to it ft mode of 
procedure not applicable to it, nnd its refusing to try it when it has 
power to do so, or its refusing to apply to it a mode of procedure, nppli- 
cable to it; (See Bir} Mohun v. Bat Uitta Bath, 20 C. 8 and Jojodanund 
V. Atnrita Lai, 22 C. 707), and that it ia not every* error that can be called 
exercise of jurisdiction, or failure to exercise jurisdiction though the attempt 
18 not unfrequently made to bring every error under the one or the 
other of these tw*o heads. 

, . third clause that presents some real difficulty. That the 

clause is intended to have a meaning distinct from that of the 
^er two clauses must he clear from its having a place in the section. 

is the meaning of this clause? Amir Ha$san Khan’M cate 
helps us in answering the question only to this extent, namely, 
mat it settles that it is not every w*rong decision on a point of law that 
TOmes within the clause. The clause is evidently intended to authorise 

* k Courts to interfere nnd correct gross and palpable errors of 

subordinate Courts, so as to prevent grave injustice m non-appealable 
cases. See Mohunt Bhagtvan Das v. Khcttcr Moni, 1 C. W. N 617. 

The construction of these three clauses has given rise to much con- 
flict of opinion. It may, how*ever, be now taken ns authoritively settled 
fly the decision of the Privy Council in the case of BrijnioJmrt v. Rat 
Noth, (20 C. 8) that a case comes within the scope of the first two 
clauses not only where a Court has tried a case which it has no power 
'? bulled to try one which it has pow'er to try : but also where 

f *1 Applied a course of procedure which is not applicable to it or has 
tb * 1 ,*° it A- course of procedure which is applicable As to 

j mird clause it may bo taken as authoritatively settled by the decision 
Q the Privy Council in Amir Hassan Khan v. Shea Bahsh Singh, 11 
, * 'vhere a Court has jurisdiction to decide a question, the mere 

act that it has decided the question erroneously in point of law does not 
mount to its having acted illegally or with material irregularity in the 
th its jurisdiction. The clause is evidently intended to authorize 

ord'^f Courts to interfere and correct gross and palpable errors of sub- 

Ornate Court so as to prevent grave injustice in non-appealable cases.— 
flee Mathura Nath v Umesh Chandra, 1 C W. N 62G. • 

• . and Scope of the Section. — The powers given by s. 115 are 

fnrteri to give the High Court juri.<!diction to see that the proceedings 

C. P C .-.16 . . , ' 
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The result of Amir Hasan, v. Sheo Bnhsh, 11 C. 6, P. C., and 
Ham V. Jiu-a Lai, 7 A. 336, is that the questions to which s. 622, C. P. 
Code, 1882 (s. 115), applies are questions of juiisdiction only. The me.in- 
ing of the Piivy Council case is that if the Court has jurisdiction to hear 
and determine a suit, it has jurisdiction to hear and determine all ques- 
tions which arise in it, either of fact or law, and that the High Court has 
no jurisdiction under this section to enquire into the correctness of its view 
of the law, or the soundness of its findings as to facts; but that, when 
no appeal is provided, its decision on questions of both kinds is final. — 
Badvti Knar v. Dinu Rai, 8 A. 111. 

The High Court will not interfere with judgments, decrees or orders 
of a lower Court on the bare ground that they are erroneous in lew, or 
are based upon a wrong conclusion of facts; there must be some special 
grounds justifying the High Court to exercise such powers . — Madhuh 
Chundcr v. Shamchand, 3 C. 243. See also,' Mohunt Bhagivan Ramami] 
V. Khetter Mont, 1 C W N. 617. 

Where a Court had jurisdiction to make an order, it committed no 
illegality in passing it; whether the order was expedient or not is not ft 
ground on which the High Court can interfere under this section; In re 
Nawal Singh, 34 A. 393; see also, Mazhar Hasan v. Said Hasan, 31 A. 
38: 5 A. L. J 749 

An erroneous order refusing petition for amendment of plaint is not 
open to revision. — Kajira v Raima, 24 I. C. 779. 

The High Court is not competent, in the exercise of the powers of 
superintendence over the Courts subordinate to it, to interfere with tho 
order of a subordinate Court on the ground that such order has proceeded 
on an error of law or an error of fact.- — Tej Ram v. Harauhli, 1 A. 101. 

Under s. 15 of the Charter Act, the High Court will not interfere 
with the decisions of the Courts below in cases in which a special appeal 
is forbidden by s. 586, C. P. Code, 1882 (s. 102), and where there is no 
question of jurisdiction involved. — In the petition of LuJthykani Bose, 1 
C. 180; 24 W, E. 443. 

After a decree had been made ex parte, the defendant applied to 
have it set aside. The Sub-Judge refused the application, but his o™.®* 
was reversed by the District Judge Held that no appeal lay, nor would 
the Court interfere under s 622, C. P. Code, 1882 (s. U5).—Abinath 
Chtinder v. Afartm, 8 C. 832. 

A^Tiere a Court rejects an application under ss 244 (s, 47) and 311 
C®*"- XXI, r. 00), C, P. Code. 1882, on the ground that the applicant had 
no Iocu» atandi, the case would not fall under s. 622, C. P. Code, 18p- 
(e. 115). The error, if any, was upon a question of law and not of juris* 
dietion.—Ganpa Charan v. Shoshi Bhttshan, 82 C. 672: 1 C, L. J. 255. 

Where tho Small Cause Court, having jurisdiction to deal^ with a 
matter, deals with it according to law, the High Court cannot interfere 
cither under s. 022, C. P. Code. 1882 (s. 155), or s. 15 of tho Charter 
Act.— The Corporation of Calcutta v. Cohen, 6 C. W. X. 480. 

The fact that a Court, hovinc power to decide that certain matter 
was barred by limitation, wrongly decided that it was not barred, and 
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Tlie word " mpo “ pliovild not nlttnjn ho utrictlj conBtriicd, And 
mterloculorj orders, i r., orders wliioh do not (innlK dispose of iv case 
may fonn the snlijoct of rr\>sjon, if the nmfler fht‘\ relate to, though 
part of nnd oonnerled willi ft ease stands In itself and is a definite part 
of a case nnd in which the ends of justice would he defeated if the 
power of revision is not exercised; Delhi ('Infh nrtri (id. .t/i7/s if (Jo. v. 
Hardhtan Singh, 72 P W. It 1010; fl I. C. 0.70. An application to sue 
in /eriJia pojiprns is itself n " case " xvtfhin the tneaninf of this section; 
Sfiaininitirfdtn r Atnir IJvtnin, 12 O C. See also, Md. Aynh X’. 

Md. Mahmud, .72 A. 02.7. 


An application under s, U> C P. Code for the stay of a suit is not a 
a case *' and .an oraler for stii\ p.assed fin th.at application is not the 
decision of a '* c.ase “ within s *11.7 C P Coflc and no n'vision lies from 
such order; SuJfanaf Jahant x Simdar La!, 18 A. L J. 431. 

An order of the .\ppelhite Court directing the appellant to pay ^ 
ralorcw court fee is a case decided within the meaning of e. 115 C.^ P. 
Code and the High Court can nw'iso the order; Sudalai }fui}iu PUlai v. 
Sudaiai Muihit PiUat. IT I. W 02.1: 71 I. C 173 


The refusal hx a Court 1« adjourn the hearing of a suit in order to 
enable the applicant to pax the Court fee is not an order wdiich should 
be revised by the High Court; Chakhan Lai v Kanhaiya Lai. 45 A. 218. 

An order rejecting an applicntion to sue in forma pauperii does not 
(Jetermine adj thing in tlio fliiit. It ifi merely the decision of ti preumi* 
oary issue anterior to the suit It is not a " case ” within ^ 115 and 
80 no rex’ision lies against that order; S/iaiiAar Bai v Bam Det, 48 A. 
493 : 94 I. C 484: A. I It 1926 All 440 


The expression ** Case ' ms 115 docs not necessarily mean the 
whole case anti includes u particular branch of the ease which is quite 
distinct. An order directing the defendant to deposit money under s 
{0 of the Charitable and neligioua Trusts Act. is open to «^sion by the 
High Court Mahnni Kripal Stngh v Narinian Singh, 69 i C 6oa, 
Saicfla Mttl v Kanhayn La! 6'opa/ Dan, 59 I C 680 

Proceedings consequent on an application for setting aside a decree 
ft parte are not a mere brancli of a suit, but ainee they involve the 
refusal of a final order and a decree m a suit, they are in themselves a 
case ■■; Piroi Shah v Qanh Shah. 7 Lab, 161 B Lab L J ^07 

The refusal to issue interrogatories for the e:famination of a witness 
does not amount to " a case decided ” w-ithin the meaning of s. 115, C. 

Code, and hence the onler is not rcvisable; Poop Chand v The Church 
Miattonartj Trust Association. A I It. 1923 Lah 282: 69 I C 41# 

" Has been decided.”— Where a subordinate Court gixes judgment m 
\case and the onlv thing that remains to be done is the preparation of 
the decree, a ca«e has been decided ” wsthin the meaning of the section 
"•'t if an opeal would he against the decree wd,en prepared, the High 
t-ourt cannot interfere m revision, Moti La! v Gangadhar, 13 A L J. 4Jt)^ 

^ But no revision lie? w’liere the order against w'hich the application for 
rexision is filed is merelx a finding by the trial Court on one out of several 
t8xues arising m a suit Which is still pending in that Court and the record 
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The High Court will not interfere under this section, where the lower 
Court has, in setting aside its previous order on review, arrived at a right 
result, although it purported to act uiid.er a wrong provision of the Cooe; 
Bollopragada v. Bollopragada, 31 M. 414. 

Objection as to Jurisdiction cannot be Raised for the First Time In 
Revision. — The High Court will decline to interfere in revision on an 
objection ns to jurisdiction where it has been shown that no objection 
was taken and that the parties submitted to the jurisdiction of the Court, 
Dhananjoy v. Ram Chandra, A. I. R, 1927 Cal. 388. 

The question of jursidiction depends upon disputed facts and it can- 
not be allowed to be raised for the first time in revision; Bibhuii 
V. Chinihas, A. I. E. 1927 Cal. 381. 

Cl. (c). — Mere Error of Law or Erroneous Ylew of Law Is Not 
Ground of Revision. — The fact that the District Judge has token an 
erroneous view of law does not amount to exercise of jurisdiction nOt 
vested in him bj' law or the exercise of jurisdiction illegally or with mate- 
rial irregularity; Peary Lai v. Anilchandra, 19 1. C. 594; Dhara Sinpa 
V. Cyan Chand, 16 A. L. J. 441. 

Wrong decision on a question of law is not a ground of revision under 
this section, Mahahir Sahn v. Bhirguram, 13 A. L. J. 351: 28 I. C. 2701 
Janici Prasad v. Parmeswar, 13 A. L. J. 482; Kalianharthi v. Rochanhat. 
8 S. L. R 190; Upendra v. Nanda Lai, 11 I. C. 125; Qurudas v. 
rath, 65 I. C 512; Bibhnti Bhusan v. Umesh, 48 T. C. 614. 

A question as to the meaning and effect of a document is one of hu' 
witli which the High Court will not interfere in revision; Ram Gbaran 'f- 
Jiban Chandra, 64 T. C 663. An erroneous construction of the rule* 
framed by the High Court, is no ground for i-evision; Ram Kishun >• 
Beni Prosnd, 3 Pat L T 314 65 T C. 355. 

A uiong decision on a question of limitation does not fall within th^ 
ambit of *' acted illegally in the exercise of its jurisdiction;" Bahrshaf 

V Hargohind, 14 1. C. .52, Thninas Pillai v. Mathnrnmon, 2 'h- 
W 609; Bi-nod Behnri v. Ram Samp, 16 C. W. N. 1015; 

Chandra v Mirza Ahmed, 22 C. L J. 564, Mangnmma v Nallnnitt. Im 
I. C 514 A T. R. 1927 Mad. 600; Hardwnri Mai v, Chiranii, 93 T. C. 
855. But see. Tarn Sunltnr v. Basiruddi, 22 C. L. J. 582: '* 
OWN. 970 

Where the Court below took a wholly eri-oneous view of the law ol 
limitation, but at the same time its decision was one arrived at with 
jurisdiction, it cannot bo r('^ised under s. 115, C. P. Code; .1ft. 
Zainab v Paros Nath. 4 Pat. L. T 491 • 1 Pat. L R. 361; Hashmat An 

V Mohan, bb I. C. 871. 

An erroneous decision on a question of limitation is not a proiind 
for revision But the position might be different if the lower Court 
decrees a suit with a decision on the question of limitation; Mohin Chandra 

V Mirxa \hmed Mi, 22 C. L. J. .561; Jhotu Lai v, Ganduri Sahu, 3 Pat- 
L .T 376 

An error due to iniKconstruetlon of a decree is an error of law which 
docs not eonstilutt u sufTicient ground for the TTich Court to interfere jil 
revision: \r, C .519- 20 C. T,. J 325, 
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Sadar Singh v. Avitir Swgh, Art A. JISH ; 71 J C. l>91 But n District Judge 
acting under s 57 of tlip Mndms Wnl Boanis Act XIV 1020 is n Court 
within the meaning of tins hoctinn; llaniatiiami v. 46 M. 636: 

71 I. C. 1030 A I It J023 Mad 102, Ahamad v Dasava, 46 M. 123: 
721. C 002 A I It 1023 Mad 231 


A (^Hector acting under (ho pccon<l provision of s. 40 of tho Land 
Acquisition Act I of 1801 is a Court and nn order made by him refusing 
to refer to the Cnil Court n question under that proviso is subject to 
revision by the Higli Court, tS'aranti afi \ The Land AcnuiBition Deputy 
Collector, 2 Pat L J 201 39 I C 030 


A Collector neting un<ler s II of that Act is not a Court within the 

meaning of this section. Jinttth /ndyj Steam ^^avigafion Co. v. Secretary 

of State, 38 C 2.30. 8 I. C. 107. 

The Chief Judge of the I’rcsidcncy Small Cnuso Court at Madras acting 
under r. 4 of the rules framed under tho JIadrns City Jfunicipal Act is 
not a Court but a pcrsotia dceignata and therefore no revision lies to the 
High Court against his decision; Latchman Cheiiiar v. Kanappar, 61 M. 
L. J. 738 F. B : 21 L. W. 773. 

An application under the rcvisional jurisdiction of the High Court does 
not lie from the decision of a District Court under cl. (3) of b. 160 of the 
Bombay District Municipalities Act; The il/imicipflfifi/ of Dclgaum v. i?«d- 
rappa, 40 B. 509. 18 Bom L. II. 340. 

Application for Revision can bo treated as an Appeal. — Where an 

application was made under s. 022, C. P. Codoi 1882 (s. 115) and the 

C^urt found that nn appeal lay in the case, the application was allowed 
to be treated ns nn appeal, — Sridharan v. Puramathan, 28 M. 101, (25 C. 
V57 referred to) J. C. Galstaun v. F, E. Dinshaw, 31 C. W. N. 653; A, I. 
R. 1927 Gal. 581 : 102 I. C. 513. 


Where an application under this section and nn appeal is pending be- 
fore tho High Court and tho question of jurisdiction is involved in the case, 
the Court is competent to deal with the case, if not as an appeal, but- in 
the exorcise of its rcvisional powers. — Sudhindoo Narain v. Oovinda Nath, 
0 c. W. N. 504 . 


Where no question of limitation or Court-fee arises, an application for 
revision may bo treated ns memorandum of appeal. — Arjundas v. Ounendra 
Nath, 20 C. L. J. 841 ; 18 C. W. N. 1266. See also, Md. AJcbar v. Sukhdeo 
Pande, 18 G. L. J. 467. 


Whether an Appeal can be treated as a Petition for Revision. An 
appeal may bo treated as a revision petition, a formal appHcatfon for 
revision under this section is unnecessary; Baicha Sahib v. Abdul Oiinny, 
88 M. 256. See also, Bhoyrup Ghunder v. Wajedunnisa, 6 0. L. E. 234 ; 
Murali Vitrarn v. Sheriff Deofi, 36 B. 105 (107); Maung Kyan v. 
Uaung Po 7 L B R. 188; Kalitnuddin v. Meherul, 39 O. 653; Daulat 
Sinhji V. Kachar Hamir, 34 B. 171; Mahatap Da$i v. Madhu Sudan, 64 
I. C. 712; Dmotondhu v. Jagabandhu, 33 C. L. J. 384. 

Where it would amount to a denial of justice to the appsllant to refu^ 
relief and it appears that no appeal lies agamst the decision of the wurt 
below, the High Court would convert the appeal into a 'revision petition 
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C. 8; 16 C. 47, and 1 C. W. N. 617, followed: and 17 M. 410, dii* 
approved). Sec also, E7iaet Mondul v, Bcloratn, 3 C. "W. N. 581 anti 
Mathuranath v. Umesh Chandra, 1 C. W. N. 626. 

The words acted illegally *’ do not merely imply the conimittiag 
of an error of procedure which is implied by the words '* acted with 
material irregularity.” The words “ acted illegally ” indicate gross 
and palpable eirors of subordinate Courts resulting in grave injustice; 
Jopunnessa v. Satis, 51 C. 690: 83 I, C. 438: A, I. R. 1924 Cal. 633 

Cl. (c) has been advisedly framed in indefinite language in order to 
empow'er the High Court to interfere and correct gross and palpable e^ors 
of subordinate Courts. When an Appellate Court reverses the decision 
of the trial Court without assigning any reasons therefor, it amounts 
to acting illegally in the exercise of its jurisdiction; Jogesh v. liamani 
Kanta, 91 I. C. 839 . A I. R. 1926 Cal. 350. 

In any case wliere there is a disregard of the law amounting to an 
excess of jurisdiction, or a perversion of, the purposes of the Legislature, 
the High Court will interfere under its extraordinary jurisdiction, where 
no other remedy is available. — Dagduaa Ttlahchand v. Bhuhan Gobind, 
G B. 82. 

Where a defendant admitting execution of a bond pleads non-receipt 
of consideration, the only question to be raised is the non-receipt of con- 
sideration. And if a Court in such a case raises illegally the question of the 
execution of the bond, the High Court will interfere under tliis section. 
Oorakh Babhji v. Vithal Narayan, 11 B. 435. 

A Judge has no jurisdiction to pass, in a contested suit, a decree 
adverse to the defendant w'here the burden of proof is not or lias not con- 
tinued to be upon the defendant. If he passes such a decree, it is liable 
to be set aside m revision under this section. — Shields v. Wilhinton, v 
A. 398. (3 A 203 and 417, referred to). Followed in Bisscssur Dat 

V Johann Smidt, 10 C. W. N. 14. 

S. 2U3, C. P Code, 1882 (Or. XX, r. 4), does not relieve the Judge 
of a Small Cause Court from the necessity of giving some indication lO 
his judgment that he has understood the facts of the case in which sucli 
judgment is given; and ■where this is not done, the High Court will inter- 
fere in revision — Malik liahmat v. Shiva Prasad, 13 A. 633. 

When a Court, upon an erroneous view of the scope of a section of 
the Code, applies it to a case, to wdiich it has no application, 
without jurisdiction. — Brajabala Debi v. Gunidat Mondul, 33 C. 487: 0 
C. L. J. 293 

The occurrence of mere errors of fact or law cannot juatif) mtrr' 
fercnce m revision unless there is a perverse decision on lau or procedure. 
A decision is perverse where it is a conscious deviation front some rule 
of procedure. — Vcukatachclatn v. Parasu Patten, 16 M. L. T. 160: (1914; 

^r. w. N on . 20 I, c. loo. 

Merc errors of procedure or tecliniciil deh'cts not nffecting the legal 
justice of a case will not be imcotirniicd by a Court of re\iHion: but when 
the Intv prohibits an agreement and requires that effect should not be 
given to it, the High Court is bound to interfere. TJio High Court o* 
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Whore n niil timlrr n’clion U of the Spcoilic Iloliof Act wns decided on 
wTong issue relating to lillo, /irftf that the High Court ought not to interfere 
in rcrision, os (he npgnpArd pnrtj has nriothor roinody bj suit; Devata Sri 
Ramamurti \ IVntrtfo. M W. N. It o 22 I. C 272 See nlso 

8A. L J 701, find I A I It 80, 10 C W. N 007 footnote, 13 C. W. N. 
835: 10 C. L J 00, Drhnath v Unm Sttndar, 12 C. W N. 1205. But see 
T Vrendro ^ath, 17 C W N. WH : 18 1. C. 292. 

The High Court will not interfere under section 115 nith nn order refus- 
ing to ollow nn ninindnient when Hie part} has nnother cfTcctivo remedy 
under section 105 (1) of the C. T Ctulc, 1209; /’rniiinar/i v. lieddi (1014) M. 
W. N. 93: 22 I. C 32 M M h T 58S. 


An order setting nsidc nn ex pnrte decree is nppcninblo under 8. 688, 
C, P. Code, 1892, (nnd is Ihtreforo not subject to revision under s. 022, 
C. 1\ Code, 1892 (s. 115) — Itam Kritto v. NaiJ: Tara Das, 12 C. L. R. 442. 
Sec also Ganga Ilatn v C/i6f<li Singh, 0 A. B. J. 703: 14 I. G. 119. 


^ An order setting nsidc an ex jmrtc decree may bo challenged by tho 
plaintiff in appealing against tho final decree if it is decided against him. 
Henco tho order is not open to revibion under b. 115 . — Jagannath v. Yathyar, 
24 I. C. 782. 

Tho District Munsif passed a decree against three persons, S, V, nnd C. 
V and C oppCtiled against this decree. The Appellate Court, holding that 
the plaintiff had no cause of action against V or S, dismissed the suit 
against V, but refused to interfere w'ith tho decree against S on the ground 
that ho did not appeal against tho original decree. K appealed against this 
decree. Held that even if S was not entitled to appeal m order to have the 
decree against him set nsidc, tho error of the lower Appellate Court could 
be corrected under s. 022 C. P. Code, 1882, (s. 115), by a direction to 
eicrciso the discretionary power given by s. 544 of the Code, 1882. — 
Seihodri V. Krialnian, 8 M. 192. 


An order rejecting nn application to set nsidc an order under s. 368, 
C. P. Code, 1882 (Or. XXII, r. 4) directing 
by the High Court under b. 022, C. P. Col 
V. Sarat Ckunder, 8 C. 837; 10 C. L. R. 4- 


An order passed on nn application under s. 372, C. P. Code, 1882 (Or. 
^^XH, r. 10) 13 appealable under s. 588 (21), C. P. Code, 1882 (s. 104; 
Or. XLIII, r. 1) and is therefore not open to revision by the High Court.— 
Raj/nor v. Mussoortc Banh, 7 A. 081. 


Held that an order under s. 25, C. P. Code, 1882 (s. 24) transferring 
a suit in which nn appeal vrould lie from tho decree made therein, was not 
Subject to revision by the High Court under s. 622, C. P. Code, 1882 (s. 
115 ), — Parid Ahmad v. Dulari Btbi, 6 A. 233. 


A decision by n subordinate Court on a question of valuation, determin- 
ing tho amount of a Court-fee, is, notwithstanding its declared finality, sub- 
ject to revision by tho High Court under this section —Vitlial Krishna v 
Balkarishna. 10 B. 010. 

An order of a Court directing to pay additional Court-fee stamp is not 
Bubject to revision by the High Court under this section, inasmuch as the 
order dismissing a suit on the ground of under-valuation or for non-payment 
of additional Court-fee stamp is appealable.— Cm rao Mtrza v. Jones, 12 C. 
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Uie levisional jurisdiction of the High Court under s. 116; Jewraj v. 
Utlbhai, aO C. \V. K. 834: 96 I. C. 131: A. I. K. 1926 Cal. 1011. 

The Comts have an inherent power to amend or vaiy deciees so as to 
bring them in conformity with the judgments after they are signed by 
the Judges under s. 151 of the Code, even, if they do not fall under s. 152 
(rt). An Older under s. 151, howevei can only be made where it is neces- 
sary for the ends of justice. Where the Court acts under s. 151 in a case 
wheie it should not liave done, it is competent to the High Court to inter- 
fere aud set matters light; Bibhuti Bhusan v. Lalit Moh&n, 23 I. C. 906. 

Acting Illegally or with Material Irregularity in the Exercise of Juris- 
diction. — ^I’he words " acted illegally " mean giving a wilfully perverse 
decision on a question of law and not a mere erroneous one on a question 
of law. The erroneous decision of an Appellate Court on the question 
of the jurisdiction of the first Court does not come under any of the three 
clauses (a), (6) and (c) of section 115, and the Appellate Court cannot, by 
any leasonable use ol language, be held in such cases to have exercised a 
juiisdiction not vested in it (Appellate Coui-t) by law, or to have failed to 
u.\ereise a juiisdiction so vested (m itself), nor can it be said to have acted 
diegally or with material irregularity in the exercise of such jurisdiction. 
Clauses (a) and (5) of section 115 can only apply to the jurisdiction of the 
Court, whose order or decree is sought to be revised, to pass such order or 
decree, and not to its decision on the junsdietion of some other Court; 
Vnppuluri Atchaijya v. Kanchumarti, 24 M. L. J. 112 E. B. : 13 L. T. 
60. 18 I. C. 555. For the meaning of the word " irregularity,” see also, 
Kaehiram v iJn/aiom, 13 Bom. L. K. 879- 35 B. 487.; Goudut Bayia V. 
Bookman, 47 1 C 781 : 12 Bur. L. T. 5. 

It is not always easy to diaw a clear line between the illegal exercise 
of jurisdiction m this section and a mistake of law’; Nabhichandra v. Sketlh 
/Unir, 9 I G. 132. 

The placing of the but den of proof on tlic W'loug party aiuouutB to a 
• iiiateriul irregularity and justifies intervention in revision under this sectr*n, 
iVrtUtt^ Kan Pe v. Maung San Kgi, 11 I. G. 774. 

The failure of the Subordinate Judge to fiame and tiy the requi^sile 
issue under Or. XL, r. 25, is u material irregularity wliich may lead to 
failure of j'ustice and is subject to revision; Kamdas v. /. G. Navigation to., 
IG G. W. N 424. Fuiluie of the lower Court to deleuninc nmterirtl ques- 
tions before it amounts to material iriegularity; rcflda;7 BasUara Thuuinnl 
V. iSitbraTimnia, 52 I. C. 992. 

WJiere in au action on pio-notes, the Couit dismissed the plaintiff's sudi 
simply on the ground of certain discrepancies betw'een the teinis of the pro- 
notes and the description of them in tJio plaint. Held, that the Court 
Jicted w’ith material inegulaiity and failed to o.surcise a jurisdiction yesteo 
in it by law, and the High Court was umpow'ered to exercise its rovisicmnl 
jurisdiction; Sn Mirsa fViai/nati v. .Undan, 21 M. L. J. 4.'5l : 0 JL L, T. 
208: 9 I. C. 32. 

If n Court amends a sale certifienlc, without giving notice of the* upj>|i' 
cation to the judgment-debtor or other purboiis interested, it acts mm 
material irregularity; Vm/aoxH’dmi v. C/iidatnbara Niit/ni, (1022) M. 

ICO- 65 I. C. 732. 
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C. I*. Code, lB'f2 (• ll.'*) llrJtl llinl tli<‘ |)(«ii(ion \\nn not nuiintninnble, 
*s tlio pctiiiomr \\«r llu u pri •>< ntniixf «il iIk’ fIcfrfc-hnMcr within the 
moaninp of e 244, C I* ( of).- ik‘< 2 (t. 47i mid nnvlii hn\<* proferred an 
appeal, apainat. the ordfr MWiplit *<* he n-xind — Snhtntiu Mud \ A'ana^a 
5a6rtpfltfci, 10 M 20 (12 M 4.M 10 M l.‘> (. ‘Ml. referred to) 

An npphcntitm iindi-r a 022, (. P IHS2 (h II,'*) ctiniiot be 

entertained in (lu* cna<' <if tbo*.»' uitr’rlfK*ntnr\ nrdcra npainst xxhich though 
an immediate appeal Ins, n retin'dx i*. t«iip(dii>d li\ b .V.U, C. 1‘ Code, 1882 
(*. 10.’?) which proxidcB that the\ mux In’ tinid'' a ground of nlijcction in 
the appeal .agnmsl I lie final ih-crrc Tlir |Miri>oac with whieh s 622, 
C. P. Code, 1882 (s 1 1.^*1 xx«s fniiiicd wa« to rtinld*’ a partx to a BUit to 
pet H decision or order of a loxn r Court ri'ctified where then- would other- 
wise be no reinedx — .Mofi Anf x* Sninn, IH I). ,T.>. 

A revision Iicr against nn ordi’r re-nd nut ling n Hint which had been 
dismissed for default *— .l/odj/a x. ChabiHa, 20 1. C. 1001. 

\\berc an application, by n judgiiient-debtor to set aside n sale under 
eection OIO-A., C. P. L\xlc.*18S2 (Or. XXI, r. 80), wan rejected on the 
ground that, at the date of the execution-sale he had no interest in the 
property having disposed of it hx prixnte sale, held that the order xxns not 
appealable, and the judgment -debtor could npplv under s. 622, C. P. Code, 
1682 (6. 115).— .Ua JAM Lai Mulji v. Dathi Mulji, 25 B. 631 

Where a person, not a party to flie decree, npjjlicd to set aside an 
weeution-sale, alleging that the Judgment -debtor was his bcaamidor and 
his petition was dismissed; but setting aside the order remanded the case 
to be disposed of on the merits . — Held that the order remanding the case 
was not appealable, and consequently that the petition for rexUBion was 
maintainable.— —Timmnuria Danta v. Mahabnla Bhaita, 10 JI. 167. 

Where, in a case for the execution of a decree in which no second 
“Ppeal lay to the High Court the Appellate Court held, on the construc- 
hon of the decree, that it awarded interest on the principal amount of the 
decree, the High Court, holding that the decree did not axvard such 
interest, modified the decree of the Appellate Court under this section. — 
f'* flic pcfiftoM of Mvhatnmud v. Iliitam, 3 A. 203. 

Where an order xvaa passed under s. 815, C. P. Code, 1882 (Or. XXI, 
r. 03) directing refund to a purchaser in e.'cccution of a decree in a suit 
in which a second appeal Inj to tiie High Court, held tliat, under s. 622, • 
C- P. Code, 1882 (s. 115) the High Court could set aside the order, because 
the judgment-debtor having been found to liiixc a saleable interest, the 
lower Court had no power to order a refund* — Kwihavicd v. Chathu, 9 
M. 437. 


When a claim has been disallox'ed, no lexision lies to the High Court, 
08 the petitioner has a remedy bx a suit; Subbu Heddiar v. Kumarastcamif, 
(1913) M. W. N. 856. 21 I. C. 401; Bhaiwn v liajania, 88 I C 299, But 
®ee, Satlari Mandal v. Tirtbn Nnrrtiu, 24 1 C. 62. 


The High Court max on the Judgment-debtor’s application under Or. 
r* 5, stay execution, provided it appears that the conditions nientioned 
m clauses (u), (b) and (c) have been fiimHe<I The High Court may deal 
"ith the order under this section and direct the execution to be stnjied; 
Ifani Nath v. Ixawlc«hieari Protnd, 15 C. W. X. 432. 
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Where a Court fails to entertain plea of illegality «uo motu, i.e., that 
a certain contract is opposed to public policy and even refuses to allow the 
defendant to raise it must be deemed to have declined a jurisdiction vested 
in it and to have acted with material irregularity in the exercise of jurisdic- 
tion; Kandasami Goundan v. Narayanswami Goundan, 45 M. L. J. 551; 
(1923) M. W. N. 666. 

Where a Court improperly refused to amend a decree, which was at 
variance with the judgment, held that, in so acting, the Court had acted in 
the exercise of its jurisdiction illegally and with material irregularity, with- 
in the meaning of this section, and its order was consequently subject to 
revision under that section.- — Bdlmakund v. Sheo Jaian, 6 A. 125. See 
also Dhan Smgh v. Basant Singh, 8 A. 619. 

An order of dismissal of a suit for failure to amend plaint and paj 
costs of adjournment is a material irregularity justifying interference in 
rovisioii, Rahman v. Ahmad Din, 96 I. C. 312: A. I. B. 1926 Lah. 571. 
Where an execution application is dismissed without giving reasonable time 
for the applicant to file processes, the High Court will interfere in revision; 
Ram Prosad Ram Kissen v. Harokumar, 92 I. C. 298: A. I. B. 1926 Cal. 
1017. 

A Court, which admits an application to set aside an cz parte decree 
after the expiry of the prescribed period of limitation, acts in the exercise 
of its jurisdiction illegally and with material irregularity within the mean- 
ing of s 622, C. P. Code, 1882 (s, 115), and such action may therefore be 
made the subject revision by the High Court. — Sundar Daa v. Manearam, 
7 A 346 (11 C 6 : 7 A. 336, cominenied on). 

Where the lower Court dismissed for default an application for 
restoration of an application for setting aside an ex parU decree without 
considering whether there was sufficient cause for the non-nppcaroncfl of 
the petition, held that the High Court can properly interfere in revision and 
set aside the order; Rahamatiinnesaa v. Abdul Sobhan, 49 I. C. 745. 

Where the lower Courts have entertained an application wliich is 
the face of it barred by limitation, without adverting to the question m 
limitation, the High Court can interfere under this section, and look into 
the evidence end itself investigate the facts. — Kailaah Chandra v. Disbo- 
nath, I C. W. N. 67. 

A District Judge allow-ed certain xent-appeals below’ Bs. 190 to 
over until the decision of a title-suit betiveen the parties, and disposed o 
the uppenls after tlic decision of the title-suit. Held, that there w'ss no 
such irregulanty on the part of the District Judge in making his decision 
in such rent-nppcnls depend upon tlic decision of the title-suit ns would 
justify the High Court to interfere under this section. — Doorga Narain 
Ram Lall. 7 C. 830: 9 C. L. B. 86. 

The deposit under s. 174 of the Bengal Tenancy Act must be of 
such a nature ns to ho at once payable to the parties, and a Court has no 
power to set aside a sale under that section unless the judgment-debtor has 
complied strictly with its provisions. Where, therefore, tlio Court nrrepted 
n deposit, partly m cash and partly in Government Promissory Notes and. 
set aVidc the sale, the High Court set aside such order under this section. 
/hifiiMi But V, Ninido LaJ, 14 C. 321. 

A Munsif having dimnissod n suit, the plaintifi appealed and aj®® 
apjiUed to thn Appellate Court to allow him (o w’ithdraw* the suit with 
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diction, and the High Court will be justified to interfere with hie order; 
Surangini Dassi v. Naharaddi Mullick, 23 I. C. 844, 

The defendants erected on their land a screen of corrugated non sheets 
for blocking up the openiaga which the plaintiff had mado in Jus wall. 
TIte plaintiff filed a suit to have the screen removed, and pending the suit 
applied for and obtained a mandatory injunction directing, the defendants 
to remove the screen. Held^ setting aside the order, that the lower Courts 
had acted illegally and with material irregularity in granting the manda- 
tory injunction, as the Courts have no jurisdiction to gi'ant a mandatory 
injunction before hearing; Rasul Kanm v. Pirubftai, Sd B. 381; ffi Bom. 
L. K. 288. 

A Subordinate Judge in trying a suit gave his decision on issues relat- 
ing to misjoinder, limitation and jurisdiction, and directed the parties to 
adduce evidence relating to accounts. He was asked to draw up a pre- 
liminary decree in accordance with his findings but declined to do so, Held 
that he committed a material iiregulaiity in the exercise of his jurisdiction; 
Sidhanath v Ganesh, 37 B, 60 1 14 Bom. L. R. 016. 

In passing an order under s. 171 of the B. T. Act, allowing a person 
to deposit the claim without making any enquiry into the question whether 
he has or has not any interest voidable on the sale, a Court acts with 
material iriegularity m the exeicise of its juiisdiction; Gobinda Sundar v. 
Chand Meah, 17 C. W. N. 602 : 16 1. C. 202. 

In a suit to recover a debt incurred by the deceased father of a Hindu 
family, the District Judge gave a personal decree against the sons of the 
debtor, of whom two were nunors. Held, that under this section, the 
decree against the minors should be reversed, but that the Court has no 
power to revise the decree against the other defendants. — Bhashyatn v. 
Jayaratu, 11 M. 303. 

In any case where the Court, having a mistaken and wrong apprehen- 
sion of the questions at issue, proceeds to determine an issue which doe® 
not really arise m the case, and bases its decision of the case on its deter- 
mination of that issue, it acts with material iiregularity in the exercise ot 
its jurisdiction within the meaning of this section. — VenJeubai v. Lakshman, 
12 B. 617. 

S 315. C. P. Code, 1882 (Or. XXI, r. 93>, provides that the P*^rchMe- 
rnoney paid ot an execution-sale is to be returned when it is found thai' 
the judgment-debtor has no saleable interest in the propeity sold. R “ocs 
not prescribe bow the fact is to be ascertained, but the conclusion from 8- 
313, C. P. Code, 1882 (Or. XXI, r. 91), as w'ell us from general principle® 
18 that It must be a finding on some proceedings to which the judgmem- 
creditor w’os a party, or, at any rate, of wdiich he had notice. Where « 
Court ordered refund of purchase-money w’ithout so doing, the High Court 
set aside the order under s. 022, C. P. Code, 3882 (s. 315). — T'ithouo 
Eaat, 18 B. 594. 

A 8mnll Cause Court having forwarded the summons to the defen- 
dant ill a ri’givtered packet through the Post Odicc, tlio packet was returnee 
iTuJorsed " refused.'’ The Small Cause Court hold the semce o' the 
suminotm to he good sen ice, and passed an ex />ar(e deeret* ngain^ th® 
defendant. On an application under this P<*ction, held that the Small 
Cause Court acted with inateriaMrrcgulnrity, and that its order must be 
aet aside — Jagannath v. Sastoon, 18 B. 600. 
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Where H ni}>ordiTn1*' Conti wmnclj rrfii«i«l In rtoroi»e lift jurjprliotion 
which it Iho Hicli C4»m1 «ntiM pno rdirf tinder (In* p^tmordi- 

nwT juriKlicljon confrrt-od ti\ iln* »rrfion — /thiimrar v Sttnji. |0 H 200. 

The qiicption of ntnrndtT)<-nf of thr plradinp* ip n qiirpiioti of jtiri'- 
diction nnd iinlfft ihr Hiph Court i* «titiiirjrd tlmt fhr dismtion wn*' 
cxcrcifed on mtirrlv vmne lint* or in fnrt the lo«cr Court rcfiiPod n 
jurisdiction rrfird in it iIk ITiph Court «ill not ho jtiptificil in intorforinR 
under thi* section, JJomA i Hnnl, Ijil t JtO C \V N 02fi 

A. I. R 1020 Cftl 1112 

It is not n cjiFo of f.Ttliiro to oxerrisf jurisdiction jiislifjinp mtorforonco 
in reriFion if llio loner Court rejtctB nn Application under Dr I. r 10. 
C. P. Code, on the pmimd that it m n« made too late; Rrtwic/jdrnn v Jtban 
Chandra, 04 I C .'>03 

Fnilurc to exercise juripdictinn vested by the Calcutta Rent Act can 
be interfered with under a ll,'^: Raianfa CJiaran v. Pnjani Mohan, 20 C. 
W. N. 711 

Where a Court refuses to entertain an application on the erroneous 
^und that the application docs not lie, its action amounts to declining 
jurisdiction and its order is liable to be set aside under b. 115: /famasicarni 
Pitlai V Badra .VnyaUr, 88 M. L J 822: 27 M. L T. 00. 

Where the lower Court, having failed to exercise the discretion vested 
in it under Or I, r 10 (2), failed to exorcise a jurisdiction vested in it 
by refusing to make a transposition prayed for, the order is liable to be 
set aside on revision; Brofcniirfl Kumar v. Oobinda Mohan, 20 C. W. N. 
752. 


Where the Sub-Judge had failed to exercise jurisdiction vested in 
nim by law by returning the plaint for presentation to another Court npd 
the District Judge confirmed that decision, the High Court had authority 
to interfere under this eection . — Zamiran v. Fateh Ali, 32 C 140. 


Where a Munsif improperly refused to investigate a claim under 
88. 278—230, C. P. Code. 1682 (Or. XXI, rr. 58, 59 and 60), he was held 

to have refused to exercise a jurisdiction he was bound to exercise, nnd 

the High Court set aside his order, nnd ordered the investigation to be 
niade.-Zjomcfifi v. Luohmiin Panday, 4 C. L. II. 74. ' 

It is now the settled practice of the Patna High Court to treat a 

refusal to accept deposit tendered for the purpose of setting aside a sale 
*8 a refusal to exercise jurisdiction; Aulad Ali v. Abdul Hamid, 2 Pat 
715: 74 I. C. 102. 


A Court of Small Causes, without considering the merits dismissed a 
suit brought by a sole sunriving partner to recover a partnership-debt, on 
the ground that the plaintiff was not competent to maintain the suit 
without joining the representatives of the deceased partner ns co-plaintifT 
Held, the Judge had failed to exercise his jurisdiction and had acted with 
•natenal irregularitv witliin the meaning of s 622, C. P. Code. 1882 
{*. 115).— Gobind Prasad v. Cfiandar Sehhar, 0 A. 486 (9 A. 104' 8 A. 
579 referred to). 


Section 539, C. P. Code, 1882 (ss, 92 and 93), has no application to i 
iuit brought by the trustees of a religious endowment to ej'eet personi 
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section docs not include issue or pert of ti case, that it does not there- 
fore include hn interlocutory order, and that the High Court theicfore has 
no power to interfere in revision with interlocutory orders in any case. 
The same view uns taken by a Full Bench of the Lahore High Court m 
Lai Chami v. Brhnrihl, 5.Lah. 288 : 8^ I. C. 2, TO : A. I. B. 1924 Lah. 42.5 
F B. 

It has been the established practice in the Calcutta High Court to 
interfero with interlocutory oiders and that practice has been adopted by 
the Patna High Court; Naurataw Lai v. TT'. J, Stephenson, 4 Pat. L. J. 
195. 

Interlocutory orders cannot or at any rate should not be interfered 
with in revision as a matter of course; Gtilab Chand v. Shcr Singh, 149 
P. W. B. 1916: 8.5 I. C. 008 (51 P. B. 1899 foUd.). 

In very exceptional cases, the High Court can interfere and set 
matter right by the reversal of interlocutory orders. The fact of each in- 
dividual case is the determining factor; yofnidranath v. Hart Gharan, 20 
C. L. J. 426 (10 C. L. J. 407; 12 C. L. J. 519; 525 and 537: 38 C. 230; 
35 C. 120; 12 C. W N 10; 8 C L. J. 245 referred to); Amjad Ali v. Mi 
Huaam, 15 C. W. X. 353 (356): 12 C L J. 519 (14 C. W. N, 174 referred 
to). See also, T' T'’ i\f. Chettg v. Arunachallam , 29 I.^ C. 876 

The High Court would exercise its revisional power in the case of in* 
terlocutory orders where otherwise irremediable damage would result to 
the parties; Fir»i of Durga Praaad Matsaddi Lai v. Firm of RaUa 
4 Lah L J. 170: 05 I. C. 282. Sec also. 17 P. L B. 1922. 11 L. B. B- 
05; Itamknshna Pillai v. Krishnasivavii, 15 L. W. 607: (1922) Jh W. 
621; Alla Baksh v Lai Khan, 67 I. C. 269; Sec also, 20 P. W. B. 1919 

It IS settled law that the High Couit has jurisdiction under s. 115 to 
revise interlocutory orders passed by subordinate Courts from which no 
appeal lies to the High Court; Dhapi v. Ram Perehad, 14 C. 703; Oovinda 
V Kunja, 14 C \Y N. 147; Sha Praaad v. Tncomdaa, 42 C. 920; Saraju- 
bala V Mohini, A I. B 1925 Cal. 204. But it is only when nu irremedi* 
able injury will be done and a miscarriage of justice inevitably will ensue u 
the Court holds its hand, that the Couit ought to intervene in curren. 
litigation and disturb the normal progress of a case by revising an inter- 
locutory order that has been passed bv a subordinate Court; (per Page, J-) 
Solam Chand v. Bhagwan Das. SO C. IV. X. 907: 53 C. 707: A. I. B- 
1920 Cal 1149. 

Under s. 622. C. P Code, 1832 (s. 115). intcrlocutoiy oi-dors passed 
under s. 897, C. P. Code, 1882 (Or. XXVI, r. 15), refusing npplcations /or 
the issue of o commission to examine witnesses, or. under 8. 180, directiOF 
the production of documents, cannot be revised. — In re Niaam of Hyaee 
abad, 0 AI. 250; followed in Chinna v Sambanda, 15 M. L. j; . ' 
23 I. 0. 522. But see, tSomastotdaram v. Manichavaaaha, 31 M. 60, in 
which a contrary view has been taken. See also, Jaganatha Sastry y. 
Sarathambid dnimol, 40 ^t. ,574: 1923 M. W. X. 157: 71 I. C. 530, lO 
.which it lias bten held that wliere n Court refused to examine a witness on 
Comniis'.ion, when it had no discretion to refuse it, the High Court will 
interfere in Interlocutory proceedings. 

An order by the Bistriet .Tudgo with regard to the place where a lunutia 
ehould reside, is nn interlocutory order, and is, therefore, not subject to 
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revision under s. 115, C. 1\ Code. (14 M. .I.’VI. faJM )■ Thr lirithh India 
Steam Karii^alinn Co v SharafnJIrt/, 40 M 0^9- 4| M. J, J lOft; 70 
I C. 88S. 


y\ronp decision of llie lower Court on the question of poBsesRion in 
n puit under p 0 of the Specific Helief Act. in iiion* thnn n mere error 
of law, nnd nmoiint'« to n refusal to exercise jurindiction xested in it by 
law; Ham Dayal t Vprndra A^atli, 17 C W, X. .'JOl. But see, Devata 
Sri natnanturfi v Venhatn. (1014) M W 0." 22 1 C 270. 


The Hijih Court run interfere under thm section where the Court 
below refused to cxerci«e the jurisdiction vested in it, hv reason of nn 
ermneoua interpretat inn of n prn\ision of tlie Code, \faharnfn nf /JtirtfienH 
V. Apwrhfl, 14 C. L .1. .50 

^Micre the lower Appellate Court erroneously holds that the District 
MunMf bad no jurisdiction to execute a decree and diRmiaseR the oxceu* 
tion petition ns hnvint: been referred to a Court not having jurisdiction, 
the lower Appellate C^urt innsf be held to have declined to e.xercise a 
jurisdiction witbin the nieaning of s. 115, C. P. Code; Mulhu Karuppa 
V PaUja Kavundan, 4.5 M. L. J. 210: 18 L. W. 17: (1923) M. W. N. 400 

^liere an Appellate Court erroneously, i.e., by reason of an error 
of law, decides that the Court nf the first instance has or has not juris- 
diefion to entertain n suit, the High Court can set oRide the order both 
on the ground that if oxcrcipcs or declines to e.xoreise a jurisdiction x'ested 
in it by law and on the ground (liat it acts illegnllv in the exercise of its 
jurisdiction; Vappu/uri v. Seefnrmna Chandra, 24 M. L. J. 112, 

A Court W'hich dismissep a suit or application under nn erroneous 
view of the Jaw that the party or the applicant has no right of suit, 
does not decline to exercise a jurisdiction nnd that no revision petition 
lies ngainht such decision under this section; Subharayudu v. Lalithmi- 
naraitamma, 88 ^r. 77.5: 1.5 l^f. h T. 08 : 22 I. C. 193 


Cl. (c).— A Court Cannot be Said to have Acted '* Illegally or with 
material Irregularity ” In the Exercise of Its Jurisdiction Simply Because 
It has Arrived at a Wrong Decision In Deciding a Question. — ^Thc leading 
case on this subject is AmtV Hasgan Khan Shea Bahslt Singh, 11 C. 
6:. 11 I. A. 257. In that case it was held by their Lordships of the 
Privy Council that where a Court has jurisdiction to determine a ques- 
tion, and it has determined that question, it cannot be said to have 
acted illegally or with material irregularitv because it has come to nn 
erroneous decision. See also, Magni linm v. Java Lai, 7 A. 836: Sundar 
Oag V. Mansa Bam, 7 A. 407; Baghunaih v, Chatrapat Singh, 1 C. W. 

, 633; Krishna Mohini v. Kcdar Nath, 15 C. 446; Muhammad Yusltf 
V. Ahdul J?aliama«, 10 C. 749, P, C. : Enat Mondtil v. Balaram Dey, 
3. C, W. N. ,581; Kali Charan v Sarat Chundcr, 30 C. 397; Parnsnravta 
V Sesher, 27 M- 504 (500); and Godn Bam v. Siiraj Mai, 27 A. 380: 
2 A. L J. 18: (190.5) A. W. N. 10, Satya Bhman v. Krishnahali, 20 C. 

J- 196: 18 C. W. N. 1808; Shew Prosed x, Bamchunder, 41 C..328: 
Bajendra Nath v. Sheikh Abdaf. 1023 Cal 280; Yad Ram v. Sunder Singh 
21 A L. J. 319 F. B. : 46 A. 425: 74 I. C, 778. In Satish Chunder v. 
Nil Comul, 11 C. 45, it has been held that under the section, the High 
t'Ourt can explain to the Court below what is the law on the subject with- 
out interfering. Explained in Port Canning v. Bosan AU, 17 G. W. N. 100. 


C P. C.-4? 
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The High Court can interfere in revision with interlocutory orders 
of Subordinate Courts, where patent irregularities in procedure nre 
brought to its notice. The power of superintendence under 8. 15 of the 
Charter Act and s. 116 of the C. P. Code, are intended to give the High 
Court jurisdiction to see that the proceedings before the lower Courts 
are properly conducted and the_ High Court should not refuse to set 
right matters, if by doing so, it would save unnecessary expense or 
delay or multiplicity of proceedings; Sri Poosapatiii v. Sri Baja, 29 hi. 
H J. 5.^: 30 I. 0. 41; Gorvri Shanlcar v. Gangaram, 77 P. R. 1919. 

Tbe High Court will interfere with an interlocutory order directing 
the trial of certain issues in a case before proceeding to the trial of 
the otiiers; Raja Satyaniranjan v, Dwar'kanath, 2 Pat. L. T. lf*4: 60 
I. C. 528. 

Order Granting or Refusing to Grant Review Whether Open to 
Revision. — The Court which originally heard a case should be the 
to decide whether an application for review of its former judgment sboma 
or should not be granted, and where that Court rejects such an apphea- 
tion, its decision is not open to revision by a High Court . — Bam Lai v 
Baton Lai, 26 A. 572. See also, Tola Bam v. Chandu Mai, 71 I. C. 160; 
Jag Mohun Sing v. Mata Badal, 9 0. L. J. 623 : 74 I. C. 351; Lalslman 
v. Maruti, 26 Bom. L. R. 284 : 80 T C. 287: A, I. B. 1924 Bom. 344. 
A Judge is not likely to entertain a review of his own judgment unlcs'^ 
he is primn facie satisfied that the new matter is important, and simply 
because tlie Court has not said in so many words,' that the 
important, interference in revision is not competent; Srinivasa v. Ofpcial 
Assignee of Madras, 52 M. L. J. 682: A. I. R. 1927 Mad. 641. 

Where a subordinate Court rejected an application for review of judg- 
ment of its predecessor, the High Court in the exercise of its powers of 
superintendence under s 15 of the Charter Act, directed such 
consider the ground . — In the petition of Mathura Parshad, 1 A. -96 
Rut SCO, Bam Lai v Janki Mahatoon, 4 C. B. R. 14. 

The High Court refused to interfere with the order of a Court graulmg 
a review of judgment, although the application for review was made after 
the lapse of three years from the date of the decree, the party who apph^* 
for the review having satisfied the lower Court of the existence of ju^ 
reasonable cause for the delay .- — Ajortjiissa Bibee v. Snrja Kant, 2 !>• }‘ 
U Ap 181; 11 W R. 56. See also, Asrafanissa Begum v. Inayet Bossetn, 
5 Bom L U 316, 13 W. R. 439 

An application for review of judgment in a Small Cause Court siut 
rejected wrongly on the ground of supposed deficiency in tlie court^e piuu 
on tlio application. Held, that tlie order was open to revision. '*• 

Jau'ad, 29 A 408; 4 A. L J. 430. 

Whore tlie Court does not consider whether or not tliero are 
grounds for loviow, but rejects the application on the erroneous view lh®t 
lilts no lurisdiction to entertain it, tlie order is open to levisiori; Ahbar hhan 

V M,l Alt Khan, 81 A. 010 (20 A. 468 refd. (n). See also, Bm 

V .4«rtrnfH. 43 A. 288; 10 A. L. J. 24. 

Tn an appeal against the final decree, the propriety of the order \riiere- 
t»\ the n'view was granted hy the lower Court can bo clinllcngcd only on tbe 
griuind spceified in Or XBVIT, r. 7, of tlie C. V. Code, 1008. Tlio nggiio\eil 
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proceodetl lo dent with I’t nlTordd no prounds lor rcvi’pion under tills soctioo. 
^Svniirr Sin^h v. Duru ShnnXftr, 20 A. 78. (II C. 0, P. referred to.) 

A suit to recover drunnges for lrr«pnp« to iininovcalilr property vns 
mstituted in I lie Small Cnuse Court nt Cnlcuftn Tlic defendant con- 
tended Hint the suit MRS not mnintnlnnhle in the Small Cmiae Court. 
The Small Caupe Court decided the cn«e On nn npplicntion to the High 
Court under this section, held that the Small Pause Court liad iurisdic- 
tion to entertain the suit — Prarjf ^fohun v Ilaran Chunder, 11 ('. 201. 


It is competent to the Hiph Court, m the evereisc of its power of 
euperinlcndence, to direct a suhordinnte Court to do its duty or to nhstain 
from taking action in matters of which it has no eogniVance; hut the 
High Court is not competent, in the exercise of this authority, to inter- 
fere with and set right the orders of a suliordinato Court on the ground 
that the order of the subordinate Court has proceeded on an error of law 
or an error of fact The High Court’s power to direct n Sub-Judge to 
do his duty is not limited to cases in which such Judge deehnea to hear 
or determine a suit or application within his jurisdiction — Mtthamad 
SuJeman v Fatima. 0 A 101. (1 A IQI and 200 L, It 3 1. A. 230; 
fl A. Ill, referred to) See also .-IhdHffah v Salaru, 18 A 4. 


Right of fieliory is jinmoveahle property within the meaning of s. 9 
of the Specific Relief Act (I of 1877) Therefore a decree given under 
that Section for posscBsion of fisherj’ cannot he set aside under s 622, C. 
P. Code, 1832 (s. 145), ns being passed without jurisdiction --Bhundal 
Panda v. Pandol Poipafi7. 12 B. 221 


Unless the facts from which want of jurisdiction on the part of a 
subordinate Court may be inferred are patent upon the fart of the record, 
the High Court will ‘not interfere in revision.— WiAr Ali v. Mvhammad 
H«ien, 14 A. 418. 


A District Judge disposed of some suita on a point taken by himaelf 
on appeal without affording the parties an opportunity of proving what 
was necessary to meet the point, and admitted other appeals after they 
had become time-barred. Held that, where a subordinate Court, having 
applied its mind to a question of law or procedure, arrives nt an enoneous 
decision, such decision ia not by itself any ground for the exercise by a 
High Court of the powere given bv this section.— Knsf ammo Natdu v. 
Ohapa Naidu. 17 M, 410. (11 C. 6. P. C._, 

Wohiinf Bhagivan Ramanuj v. Khetter Mont, 1 C. W. N. 817, and also 
in Moikvranaih v. Utneth Chandra, 1 C. W- N. 626. 


Held that, under the provisions of s. 588, C. P. Code, 1882 (s 104; 
Or. XLm, r. 1), no second appeal lies to the High Court from an order 
passed in appeal by a District Judge on an application by a judgment- 
debtor to have a sale in execution of a decree ^t aside on the ground of 
material irregularity. Held, further, that the Distnct Judge^ having full 
jurisdiction to determine whether the sale was good or bad it cannot be 
said that, even if he has come to an erroneous legal conclusion, he has 
exercised his jurisdiction illegally or with material irregulanty imd that 
the High Court cannot therefore interfere under s. 622, C P Code, 1882 
(8 145)._Gopt Kocri v. Oopt Lai, 21 C. 799. 

A wrong decision on a question of res judicata is not a subj'ect for 
the interference of the Sigh Court under this section. --Han Bfttkap v. 
Faro Vwanafh, 9 B. 432. See also, Amrifrov v. Bal Krishna, 11 B. 488. 
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to revision by the High Court under s. 622, 0. P. Code, 1882 (s. 115).— 
Ghaitar Singh v. Lahhraj Singh, 5 A. 293; Ohimanhhai v. KeshavM, 25 
Bom. L. B. 443; 47 B. 721. 

An award having been returned after expiry of the period^ allowed for 
its return, the Court refused to give judgment in accordance with it on the 
ground that it was not valid. The plaintiff then moved the High Court 
under this section' Held, that the award was invalid, and the Court had 
not failed to exercise its jurisdiction within the meaning of this so.iti'*n.-- 
Sj»)son V. Venliata Gopallam, 9 M. 475, 

When the jurisdiction of the Court to make an order of refeieace to 
arbitration is challenged, the High Court has power to revise the order un- 
der its revisional jurisdiction, Jatindra v. Manindra, 44 C. L. J. 224: A J. 
R 1927 Cal. 52. 

If a Court passing a decree on an award has comniitfetl an error in 
procedure or has misused the jurisdiction prescribed by Sch. H, C. P. (Jodo, 
there is a revision against the decree; Delhi Cloth and General Mills Co. 
V Kidan Pershad Gheddi Lai, 22 P. L. E. (1922); 64 I. 0. 363. 

A party to a suit having authorized his agent to conduct the suit, the 
agent consented to the case being referred to arbitration, and accordingly 
the arbitration vas earned on to the knowledge and with the consent w 
the party. On an application by him under s. 622, C. P. Code, It'd-, 
(s 115), to set aside the award on the ground that his pleader had not been 
authorized m writing, as required by s. 506, C, P. Code, 1882 (Second 
Schedule), to apply for arbitration, and that he himself had not consente 
to the reference, held that he was not entitled to the relief on eqi'irab e 
grounds — Untitraman v Chathan, 9 hi. 451. 

The High Court can m the exercise of its powers under s._116 make 
order remitting the award for reconsideration by the same arbitrator on » le 
ground that the award had left undetermined matter referred to arbitration, 
Gopal Chandra v KshClra Mohnn, 22 C. W. N. 933. 

Certain dispiites betueen parties were referred under n 
ment to an arbitrator who made Ins award. Tlie plaintiff then ®PP * ,qqo 
the Sub-Jiidgo to luue the award filed under s 625, C. P. Code, 1 - 
(Second Schedule) The defendants enmo in and objected under bs. 
imfl 521. C P (Vxlc. 1882 (Second Schedule), but the Sub-Judge, mor- 
rnimg tin- h<»ns without taking any evidence, directed 

be fik«l, and u d-t rt-u t<.> bo passed thereon. The plaintiff appealed. ^ 
defendants contended tliat no appeal laj ; Held, that, oven if no appeal la. . 
the High Court could mterforo under its revisional powers.— 'Bn* 
f*ershad \ Jankee Pershad, 10 C, 482. 

Where lu) applir ition to sot aside an award was made in the 
<‘ourt within th* pn 'cnlied jicnod of limitation, the High Court c.inu^ 
int* rfiTi- ii. ru\i-.iMn, with the decree passed in accordance with the award-" 
SuTu I S'lri'.tn \ Danuart, 18 C. W K. 020. 

Th*' pltintifT fih'd (in arbitrator's award made ngainat tho ilefcndant and 
1 ra>* 1 f'.r .V tl-kP'* in ti'nns of the award, Tho Court having 
lh\t ll,*r- V \s a n ‘d p'lint of diflcri nee between tlio parties, passed .* ‘hr | 
t. oi th«- itwnrd without inslitulmg inqttirj' directed by a cirt'dir ’ 
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A Small Cau*-** Court V clffi^ion that tiotifo is utincL'cssurj m n suit 
under s. 77 of the lUtl«n}B Act i«t tin trn»r on u point of ln« iintl that the 
High Court ought not to intcrftn* uniltr s. II ft, C. 1*. Codo; /. Ry. Co. 

V. Kanat La\, 2S C. W N. 2tt2 A. I It. Cal 1^3. 

_ Im'gulnr prcpatntion of n siilc‘prTK.‘liiniritioti and otniSHion to iasuo 
notice to uttfe dt-tails l<i Im slutiil m the snle-prtRdaitinlion, weru held 
to he error of luu imd not ii grviund of reM^ioii nndvr tliia aoction; Depin 
ttehari A'rtnftcftflndrfl, 18 1 C 71ft 

When- the lo«ir Court tdt* r henniig th* ji.irtieh ih'cnlfH that Or. 
1\, r. <1, doch not npplj to ('\eenltcm pntcei dnigH. it cannot form the 
subject of rrvif.ion under a lift Tin* tleeiBion maj tie right or «rong; 
if ''Tong, it IS a inem error til lau tind ennnol form tlie Hubject of revi- 
sion; liatnratuVa \ Ilraituidtu, .Vt C 07t» ftO C W N 570. A .1. It. 
IWOCal 773 

A decision of the hiwir ( oinl im not re\isttli!e under tins section 
because it i» enxineous in law , iVijftftaniyuda ' Lnl.Bhinniara^tmnta, 88 
M. 775; 15 M, L T. 08 (lOM) M W N. M7. ‘^2 I. C. 1U3. Dee nlflo, 

Jffltiya V. Ditrahar, 11 N. L. 11, tUt, O'oftmi Snbhati \ Ah Hoitsatn DahO’ 

dwr. A .1. n. 1023 Cal. ,322, GmicWt /Vout/ \ DuKh Ilaran, A. 1 It. 1022 

All. -141; CO I. C iftO'd; Ilajcmlra v. Nhrihh Abdul, 08 I. C. 430; 

'fflmodar Smoh v. Haia Jarjat h’tshorr, 23 C. U J. ftftV; Jivala Prasad v. 
f. Uy. 10 A. I> .ftO.ft. 

When u Munsif refnned to make a flecree under s. 0 of the Specific 
Itelicf Act, m fu\our of a landlord, ns he thought the land "'ns not in 
ws possession, but in that of liis tenants, and so he "ns not dispossessed, 
«cfd that he increl} committed an error of huv, and the High Court 
could not interfere in revision, Shyavtachttrn ^^t^hotllfd AU, 18 C. W. 
«. 835:^ 10 C L. J. 80 (18 C. W. N. 8a3) referred in. 

A wrong decision on o question of rr» fudicain would originally not 
be a ground for interference in revision; Oanesh v. Kundan, Ift I. (3. 38. 

Mere mistake in fact or hi'v is no ground for revision; V enhaiaraman^ 
JMftt V. .Ramastcami, 20 M. L. J. 353: 14 M. L. T. 101; IlaTi Charan 
''• Birendra, 35 C. L. J. 827; Golam Sobhan v'. AH //o««am, 05 I. C. 
®96; River Sfeam Navigation Co. Ltd., Messrs, llazarimal Multan 
Jfaf, 27 C. L. J. 204; Komandur v, ZJa«o/i, 35 M. h. J. 001: (lOlS) M. 

W. N. 716; jt/u8*f. Dfiantcrtufi v. AVicos/iaafiidr, 4 Pat. I>, J, 840; Otihim 

5/ieodin Ratn, 48 I. C. 41.5; Abhtas v, Osman, 51 J. C. 757. 

A mistaken view of the law by fin- lower Court is fio ground foi fh« 
'ntcrference of the High Court. Jtnt where the case has not been pro- 
perly heard by the lower Court and the mistake of law was piobnhiy the 
Result of such defective trial, the High Court will interfere on the ground 
‘bat the lower Court had acted with material irregularity within tlio 
‘neaning of this section; Duraisami v. Mulhi/tl, 81 M. 458; Dhola Nath 
V. Ram Bahai, 71 I. C. 472; A. f. U. 1028 All. 40.7, 

Cl. (c),~0r(ws and Palpable Error of Law Amounts to "Acting 
[•legally " In the Exercise of Its Jurisdiction.— I’he third clatwe of «, 022, 

P. Code, 1882 (s. 11.7), is evidently fill ended <o aufhorlze the Jfigli 
Courts to interfere and to eorreet {/ross and palfiabfr errors of stihordirmlo 
Courts so ns to j»revent gravo Injnstiee in non.aj*i*ealahhi eiiBefi. Mulhura 
«atk V. Umesh Chandra, 1 0. W. N. 020. (II 0. 0, V, 0., e/ptalncdi 20 
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hxi application for permission to sue as a pauper is itself a case mthin tne 
meaning of s. 115, Shamijmtddin v. .dmtr Hasam, 12 0. C. 381- Set also, 
Shco Narayan Lai v. Mi. Miinaqqa, 9 0. L. J. 610; 74 I. 0. 844. 

Where the lower Court in making an enquiry under a. 407 (c), C. P. 
Code, 1882 (Or. XXXIII, r. 5), found that the applicant was a pauper, but 
having addressed himself to the merits of the case, to the rights of Ihs 
parties, and to matters which were entirely foreign to the enquiry that be' 
had to make, rejected the application, upon the ground that the allegations 
of the petitioner did not show a cause of. action.' — Held, that the High 
Court.could interfere under s. 622, 0. P. Code, 1882 (s. 115 ). — Beho Dosx. 
Mohunt Hatn Cham, 2 C. W. X. 474. (1 C. W. N. 626; 11 C. 6 P. C ; 13 

C. 225; 14 C. 321; 15 C. 47; and 20 C. 8 discussed and explained). 
also, Muham 7 nad ffiiSBain v. Apidhia Prasad, 10 A. 467; Rastoniji v. 
Husain Shah; 29 P. W R. 1913 : 68 P. L. R. 1913 : 5u-aran Bibi v. 
Ahdus Samad, 45 A. 548: 21 A. L. J. 441: 73 I. C. 538. 

Revision lies from an order granting leave to sue as a pauper in a case 
when applicant let in no evidence of pauperism: Venhafa Krishndvya v. 
Sayamtna, 96 I C. 175: A. I. R. 1926 Mad. 956. 

Where an application for leave to sue a"? a pauper was rejected w*ih 
reference to s. 407 (c), C. P Code, 1882 (Or. XXXIII, r. 5), on the greond 
that the claim was barred by limitation, and therefore the applicant had no 
right to sue. Held, by the Pull Bench that the Court had acted within ita 
powers, and that its iurisdiction not having been exercised illegally or with 
material irregularity, the High Court had no power of interference in revi- 
Bion under b. 022, C. P Code 1882 (s. 115). — Chatteraal Smah v. 

7 A. CGI. 

No application will lie to the High Court from an order granting an 
application for leave to sue in forma pauperis; Md. Ayab v. Md, Mahmud, 
32 A 623: 7 A. L. J. 741 (4 A. 91 folld,; 18 A. 163; 20 A. 72 r?)-!.). 
Followed in Sitai v. Tetwi, 7 N L. R 49: 10 I. C- 471; ICandhata v. .Ml. 
Kundan, 20 A. L. J. 471 : A. I. B. 1922 All. 208. 

An application to sue as a pauper having been refused on the pround 
that tlie suit was barred by limitation, the High Court, on revision, perin'tled 
the applicant to renew his application to the Court below. The Stib-dudfC 
verbally, rejected this second application, and before the written judgment 
was delivered, the applicant offered to pay the usual Court^fees : this 
was mentioned and refused in the written judgment. On an appli^nhon 
under this section, held that the circumstances of the case were not sorh a* 
would justify an interference under that section — Ham Sahai v, Mattiratn, 

6 C 807; 6 C, L R. 223, 

An order of n lower Appellate Court refusing to give leave to nppen! m 
forma pauperis is not open to revision unless it is shewn that there was 
tome illcgnlity or irregularity in the exercise of its jurisdiction; d'‘ 

V, dfd Jafar, 80 I. C. 80; Mahadeo v. Secretary of State for India, ^ A. 
-IS - 20 A. L. J. 55; Mau^a Puri v. Har Bhagat, 37 I. C. 172: Indri v. Bafa* 
ktssen, 39 I C 912.; Shamsuddtn v. Gin BaWish, 91 I. C. 96; A. h «. 
1020 Oudh 20-1. 

Where n decree in pauper suit oniitled to order plalntin to pay Court- 
fees t'nyob'o in tlio plaint, the High Court would rectify the decree by 
ihrccting the plaintiff to pay the costa of Coverntneut,— Co/VriOr of KannT9 
' lUuibhat, 17 B, •15-1, 
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& Court of rcMnon has no |>oncr to consider justice, apart from such 
justice fls the Ian rceofnircs, 3fofla« v, Thanappa, 87 M 395: 26 I. C. 
181. 


The Bjiporntnicnt of n guardian of a minor for purjioscs of suits is 
really a question of procedure and an error in matters of procedure is not 
generall) rcvisahlc under s 115, .Ifiihamniad /Ifedui 5a/a»» v. Kowiof- 
mvW, 5 Tat L W P2 

Where the lo^er Apptllnte Court had based conclu^tons on grounds 
entirely conlmrj to a settled rule embodied m judicial decisions to which 
the attention of that Court had not been drawn, the Higli Court inter* 
fered in revision though filed after a long tlcla^ m a case m which no 
second appeal lay, ,Vur .Miah v (.Vtundni 3fo/»nn, 23 I C 039 

Where an Appcllnto Court errotKOUsl^ decides, lu the exercise of its 
admitted jurisdiction ns an Appellate Court, that the Court of the first 
instance was or was not competent (i c , had or had not jurisdiction) to 
entertain a suit, the High Court has junsdiction to interfere under this 
section. The High Court has power to rectify the erroneous decision of 
the Appellate Court under the first part of h 115; T'ii/(pid»n Atchayya 
V. Konehtimarfi, 21 M L J. 112, F. B. : 13 M. L. T. 6U: 18 I. C. 555. 


Where n Court refuses to entertain an application on the ground of 
limitation, or wrongly entertains it when it is not within limitation, the 
High Court can interfere m its revieionnl jurisdiction. The question of 
limitation in such eases is virtually a question of jurisdiction, because 
ho Court has jurisdiction to entertain an application after the period pre- 
scribwl b\ law. Debt UaK$U v. Habib Shah, 14 I. C. 711. Sec also, 
ToraMiilrar v. Baiirucfdi, 10 C. W. K. 070: 22 C. L. J. 580. 


Where in a suit for resumption of certain lands, tlie low’ci Courts 
^Tonglj threw the burden of proof on the defendant, tlicrc is a gross and 
palpable error of law justifying interference in revision; Naratn Dat v. 
Wir Khan, 20 I. C. 61. 

The IliRh Court can interfere witii an order erroneous in law when 
08 a result of that order, the Court has assumed a jurisdiction which 't 
did not possess or has declined a jurisdiction winch was vested in it by 
law; Jlfadhu Sudhan v. Hash Mohan, 21 C. L. J- 614. 


An erroneous decision on a question of limitation can be roused, if 
the order results in an improper refusal to exercise jurisdiction, e.g., to 
execute a decree; SuTajtnan v. Anonc Shuliul, 21 A. h. J. ool. 

Improper and Wrong Exercise of Inherent Jmlsdlctlon.— B is un- 
eound on general principles to invoke the inherent jurisdiction of R J^ourt 
»n a matter for which provision is made in the Code itself. A Court has 
no inherent jurisdiction under s. 161 of the Co^. to supersede whi- 
tration proceeding during its pendency, and the High Court can ‘interfere 
in revision when the inherent jurisdiction is exercised wrongly nnd with 
material irregularity; Chatiar Bhxij v. Raghyhar 

A. L J. 529: 23 I. C. 758 {34 B. 1, not followed). See, Madhu$udan 

Itash Mohan, 21 C. B. J. 614. 

In the absence of a provision in the Provincial Insolvency Act, the 
fact that the lower Court has not passed an ad mfenm protection order 
in the exercise of its inherent powers, does not bring the order within 


f 
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High Court’s Reyisional Power in Cases under Curator’s Act (XIX of 
1841). — Where a District Court, purporting to act under s. 4 of Act XIX 
of 1^1, directed an inventory of the estate of a deceased person to be 
tahen without conforming to the requirements of s. 3 of that Act, the 
High Court set aside the order under s. 622, C. P. Code, 1882 (s. 115) 
as made without jurisdiction . — Abdul Bahiman v. Kiitti Ahed, 10 W- 68, 
8ce also, Sato Koer v. Gopal Sahu, 34 0. 929; 12 C. W. N. 6a (6 W. B. 
Mis. 53 and 4 C. W. N. CCXVI, followed). See also Lai Ghurhu v- 
Musst Durga, 65 P. L. B. 1911. 10 I. C. 820. 

Where a District Court without examining the complainant, or making 
further enquiry under b. 3 of Act XIX of 1841, called for a report from the 
Collector under s. 8, and on receipt thereof made an order under s. 5 
appointing a curator: Held that the order must be set aside under this 
section, as the Judge acted without jurisdiction and with material irregU' 
larity . — Krishna Sami v. Muthu Krishna, 24 M. 3^. See also, Pappamma 
V. The Collector of Godavari, 12 M. 341. 

Where an order under this Act has been made but the procedure has 
not been follow'ed, it is competent to thgj^igh Court to interfere; Phul 
Chand v. Kishmish Koer, 11 G. L J. 521. Polloived in Gopi Krishna v. 
Baj Krishna, 12 C. L. J. 8 (6 W. B. Miss. 53; 34 G. 929 referred to). 

High Court’s Reyisional Powers in Cases under the Land Acquisition 
Act (1 of 1894). — In rejecting an application under s. 18, cl. (1) of the 
Lancb Acquisition Act asking for a reference to the Civil Court, the Cousetor 
acts judicially and his order is subject to revision by the High Court.— 
Administrator-General of Bengal v. Land Acquisition Collector of 24-Pcrp , 
12 C W. N. 241 (32 C. 605; 9 C. W. N. 454, distinguished). See also, 
Haridas Pal v. Municipal Board, Lucknow, 22 I. C. 652: 16 0. C. 374, 
Krishna Das v. The Land Acquisition Collector of Pahna, 16 C. L- 
16 C W. N. 327. See however, British Indian Steam Navigation Co. v. 
Secretary of State, 38 C. 233: 15 C. W. N. 87: 12 C. L. J- 505. 

Where a Collector in a land acquisition proceeding refuses to * 

referonco to the District Court on the question of the appointment of to® 
compensation, the High Court has no power to interfere with the oroer m 
the exercise of its revisional jurisdiction, as the Collector is not a sub- 
iirdinato Court ” to the High Court; Balkrishna v. The Collector of Boinoaij 
Suburban, 47 B 609: 25 Bpm. L. B. 398. 

If a Judge and Assessors, sitting to determine the amount of compeO" 
ftntion to bo awarded for land acquired under the Land Acquisihoo Act. 
1870, have refused to take into consideration any of the matters 
by p. 24 of that Act, or have improperly taken into consideration any ^ 
matters prohibited by s. 25 thereof, such procedure would amount 
material irregularity in the exercise of their jurisdiction and would • 

the intervention of the High Court under b. 622, C. P- Code, 1882 (» 
—Joseph v. Salt Co., 17 M. 371. 

Where a person, w’ho lias a eubstantial interest in the matter, 
an Asses'ior in a proceeding under the Land Acquisition Act (X of 
the High Court on an application under s. 622. C, P. Code, 1882 (a. 
p<*t nsi(lo the award — Siffiruirao v. Collector of Dharivar, 17 B, 299. 

.\ District Judge has no jurisdiction to order a refund of 
by II Collector without any irregularity apparent at the time and witnoot 



hlilklncu rlmlv aNu iuaIsion 


Sec. il5.J 




\\l«crc it is rli nr tipoii llic fnen of (In.* jtJtljs'Jiicut tliiil lIitTC luiB been 
nu illcgabU njid mi^ruUnt} in tltc trinl of tlie cjtsf, it m a proper ono for 
mtrifiTcncc under llits section; Sibn Sant S'fiat Charan; J6 C. L. J. 
IM: 9 I. a 800. 

Ordering IIm ninount d* (ntKitiil to be letiirned to (Iiu trauBfercu of a 
Doll I rn ns fern I lie ooeu|»!itirs bolding is an im*gulnrit} winch is subject to 
noiston; .Vahni ^ /''»/»>in«i, K'l L ]» .1 .'1^ 

Tlic wonl jnriMbctiun in clan*.* (c) of this scctioiu is used in a 
much wider sense than is generallj attnliuted to it and incatis the authonty 
or JX)W<T which a Louit has to do justice in ih*' case of coinjdnint brought 
before it. It nitisi tint be nstricti-d to the pcciinmrj, local or other 
sfatutorj limits of a forum In-fore which jirotvcilmgs are taken The words 
“ acting illegnllj «)r with material irrcgulant\ in tlie exercise of jurisdic- 
tion ’* ro\cr cases m wlncli a Court has failed to arrnc at an obvious con- 
clusion which tin fuels found in ceshitat*- or has mi misapplied the principles 
of law ns to result m a jicn'ersion of justice, A'whramunm v. Naraijanot 28 I. 

1P9: 2 L. W , Tor tlie ineamiig of tlie word ' jurisdiction '* 'n 

tins section, see, Shrir J'rmnd \ Ham C'/»«»drr, *11 CJ. fHJ3, p. 339. 


Where all ajipliealion to set aside a pflfni bale had beeu dismissed by 
the lower Court mid the judgment-debtor applied to set aside the order in 
ru\ision, — Held, that a mistake of fact and a wrong decision based on it, 
docs not constitute illegality or irregularity within the meaning of cl. (c) 
of B. JI5, u. p Cotle; Kumar Chandra Ktthorc v. Jia»arat Ah, 22 C. W. 
N. 627: 27 C. I, J. -118. 


The Court of first instmiee ollow'cd a document on which the suit was 
based to be produced at a late stage; the Appellate Court rejected it. Held 
that the Appellate Court acted illegally and with in-egulanty in the exer- 
L'lse if its jurisdietion and the High Court could interfere in revision; Mewa 
bal V. fvtimarji Jha, 10 C. H. J. 33: 13 C. \V. N. 797. 

The Words “ nmtuHuI irregularity ” in this section include an irreg^a- 
ul} of procedure materially ufTccting the merits of the case. An applica- 
bon of the section of the Code to a cause to wdiich it does not apply is a 
uiaterial irregularity within the meaning of the section — Shew Bux v, Shib 
thunder, 13 C. 225 (7 A. 330, observed oa.) 

Any error of law which amounts to a usurpation of authority in the act 
done by the Court comes within the scope of s. 115, C. P. Code; Hindley 
doynatain, 40 C. 962: 24 C. W. N. 288 (29 B. 259; 35 C. 641; 8 A. 
ill, 510; 13 C. 295; 18 C. 290; 41 C. 323, and 49 M. 723 refd. to). 


The error of the low’cr Appellate Court, in rejecting an unstamped 
document admitted by the first Court, was held to be a material irregularity 
‘n the exercise of its jurisdiction. The case of Ameer Hossein v, Sheo 
^»Uh, 11 C. 6 P. C., must be taken to have settled that it is not every 
orror of law that will come within the scope of s. 022, C, P. Code, 1882 (s. 
1*6), but it docs not follow* that no ciior of law, unless it is also an error 
®f juiisdiction, con come within the operation of that section. Enat 
•-yondrd V. Baloram Bet/, 3 C. W. N 581 (11 C, 6, P. C., explained-. 
I C. \V, X. 017, 020, and 033, referred to). See also Chenhasapa 
^aUhman, 18 B. 809, where the High Court set aside the decision of the 
lower Court on the ground that it acted upon hundts which w-ere unstamped, 
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having been kied under the Small Cause Court poweis, the decree was not 
appealable. The remedy open to the aggrieved party was to apply 
under s. 25 of Act IX of 1887 . — Dhvalibai v. Sadashivdas, 24 B. 310. 

Where a case properly cognizable by a Small Cause Court had been 
heard and d^ermmed by the Sub-Judge, and, on appeal, by the District 
^ i Court, in the exercise of its extraordinary jurisdiction, 

annulled the proceedings of the two Courts.-Bhi m raw Jivaji v. Bhimrav 
A 417 ’ -Srtrjiojii Tcwan v. Sahina Bibi, 3 

Section 25 of the Provincial Small Cause Courts Act (IX of 1887) was 
^ all Small Cause Court 

revisional powers given by that sect’on 
where it appears that some substantial injustice to a 
° directly resulted from a material misapplication 

-m/i /7 ensmn of law, or from a material error in procedure. — Mvham- 

Tin 13 A. 277. Sec also, Jiaghtmath v. Official 

Ltguidator lo A. 139; Sarman Lai v. Khnban, 16 A,'^476; and Sannan 

" 

hna ® Provincial Small Cause Courts Act. the High Court 

a revisional poivers than under this section, and can even disturb 

I* ^ substantial ground.— Tanier v. Joyo- 

mohan Smph, 27 A. 531 : 2 A. L. J. 297; A. W. N. (1905), 77. See also 
A/o. Canon v. Weltt, 27 A. 192; Seth Bupchand v. Minkomal, 8 S. L. B. 

Hip the nature of the plaintiff’s claim and 

Whl Provincial S. C. Couit Act, he exercises a juris- 

inteSoro u'f irregularity and the High Court has jurisdiction to 

interfere; Indar Mai v. Budha, 13 A. L. J. 58; 27 I, C. 629. 

of revise the decision of a S. C. Court on a question 

re/errodil!) ^ P<^rs/md v. Shco PeTshad, 20 I, G. 175 (16 A. 476 

^iriveA at by the lower Comt is entirely 
Son- VV r the High Court has no power to interfere in 

imision, In re Ganapaiht, (1912) M. W. N 181; 15 I. C. 186. 

nature^c^mmif^ dealing wdth a suit of a Small Cause Court 
High Court will i f patent on the face of the record, the 

234.^ Court will interfere in revision, Ammosi Kutti v. Appalti, 29 I. C. 

venoy Act^mi^of Power in Cases under the Provincial Inso|- 

sions of the Pm-piTmi^/r' official Eeceiver appointed under the provi- 
Coit hai tlm JSp i Act when duirauthorised by the High 

insolvency oetitioTK? district Court, as regards dismissal of 

mder8%/f2Wpn;i °'^rn ^PP®^^ to the District Court 

liable to revilL ilir o 

Chidambaram v, Nagappa.'lsTu: “r '"'“'"We: 

(Vln ‘If ‘''= G“«dian and Wards' Hot 

l«ill Of 1890)— An order of the District Judge selecting n suitable 
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lea\r to Imnp a Irmh tiiir on tlic >afnc cnusc of notion The Appcllnlo 
Court Frantfd tlif npplicntion uithoul os'^igtiing nny roafons for its orders. 
UcU, tint the Appol)nl»' Court Ind ncird witli mntcrinl irregularity within 
ibc me.iijinp of s 022, C 1’ Co<Jr, 1K?2 (*> 115). — TiVupafi v. .t/nffa, 11 M. 
322. 

A District Judge, m flcciding n ronl-suit, held that a. 183 of tho 
Bengal Tenancy Act prohilnted (he Court frnm entertaining the suit in tho 
form in which it had hern framed, and tlierefore dismissed the suit. — field, 
on an Bpphc.ilion und<r Ihn fedinn that tlir District Judge had acted in 
(he exercise of his junsdirlmn illegallj, inasmuch ns s 168 had tio appli- 
cation to the case, and that his decision must be sol aside — Jti^obarid/iu 
V. Jodu Ghvtc, i:» C 17. (I I C 201 nnd 203 n«( JoUoired 11 C 0 <h«(in- 
ffuiihed.) fteferred to in (' Ilnut /Wifem ' /’rtambtfr Da*, 2.’* A .5011 

Whcr«* a Small Cause Court « ntiTlaincd a suit for rent under an erro- 
neous impression that it was due under a contract, nnd passed a decree for 
the rent in arrears, /irfd that, under tliin section, the High Court had power 
to set aside the decree — .VaiiKha Hradt v. SiyaU Aoya, 11 M 220. Ko- 
femd to in C. /?o»t v. /’i(<ii«har Dai, 25 A. 500. 

Disregarding the provisions of s. 7-1 of the Contract Act m nsseBsing 
damages is a material irTtgulnrity within the meaning of this section: 
Maung Tha v. Shier Zan, 27 I- C. 885. 

On n point of fact, n Court cannot come to a finding without taking 
any evidence, especially where there is no aflidavit on tho record and the 
parties arc not nerced as to the facts; Johan Saha v. Sehote ilfoiirfof, (j4 I. 
0. 85. 

A Court acts With material irregularity in tho exercise of juusdiction 
*ihcn its decision is based iijion evidence not taken in accordance with the 
law. A Court cannot examine witnesses without notice to parties or their 
pleaders nnd If it does so, it nets W’ith material irregularity justilying on 
interference under this section; Peary Lai v. Peary Lai, 19 0. W, N. 
®03: 18 C. L. J. MO. 

Whenever the Court below has refused to hoar a party ou the inciits 
''ithout just grounds, tbo High Court is* entitled to interfere in revision; 
Backubat v. Ibrahim, 2-1 Bom. L. R. 744. 

One of the defendants in a mortgage suit which was decreed cx parte 
applied to the Sub-Judge to set aside the ex parte decree as against him. 
Thereupon the plaintiff applied to the District Judge for transfer of the 
case to some other Court; tlio District Judge issued a rule upon jhe anid 
“cfendant. In tho meantime, pending the hearing of the rule, the Sub- 
Judge set aside tho ex parte decree. The District Judge dismissed the 
application for transfer on the ground that the Sub- Judge had already set 
aside the ez parte decree. Held, that the Sub-Judge acted with materml 
‘^regularity, and the High Court could and should interfere; Narayan Bro- 

V. JofinJrannfh, 19 C. L. J. 258. 

The jurisdiction of the District Judge, under s. 153 of the B. 1. Act, 
>s re\ipional and not appellate; therefore when he fails to consider whether 
file original Court has exercised a jurisdiction not vested in it or has acted 
•n the exercise of its jurisdiction illegally or with material irregulnntj' and 
treats tho, matter before it ns, in substance, an appeal from tlie decree 
he acts illegally and with material irregularity in the exercise of his 
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the plaintiff, who moved the High Court under this section, to set aside 
the order of the Tull Court as one which, at that stage of the proceedings, 
that Court had no right to make. Held that, in making the order in ques* 
tion, the Full Court had acted with material irregularity, and that the case 
must be remanded to be dealt with according to law. — EalU v. Parmanand, 
13 B. 642. See Bisscsswar Das v. Smidt, 4 0. L. J. 46. 

The High Court has no power under this section to revise the decision 
o± the Full Bench of the Presidency S. 0. Court on the question of hmita- 
tion which that Court has power to decide; Kuppusamy v. Narayanee, 
16 M L. T, 438; 25 I, C, 647. See also, Biimgopal v, Joharmall, 39 0. 
473. [11 B. 488 (492), • 18 A. 78, 11 C. 6 referred to] and Kuppuswanti 
V. Narayana, 19 M. L. T. 24 : 32 I, C. 3. S^e, however, Shamnl Kishan 
V. Girindra Nath, 18 0. L. J. 594. 

High Court’s Revisional Powers In Cases under the Rent Act (X of 
1859). — Section 153, Act X of 1859, does not preclude revision by the 
High Court of an order of a Collector which is final within the meaning of 
that section. The High Court has power either under this section or under 
8 15 of the Charter Act, to interfere in cases where the lower Courts have 
not acted correctly in accordance with law.-^Mohant Gobind Bamanuja 
Das V. Lakhun Panda, 11 C. W. N, 112 (12 C. L. E. 449; 8 C. L J. 
distinguished). See also, Ohaiton Patjosi v, Kunja Behari, 16 C. W. N- 
863; 14 C. L. J. 284 ; 38 C. 832. 

High Court’s Revisional Powers in Cases under Chota-Nagpur Tenancy 
Act (VI of 1908 B. C.). — ^Proceedings on application for enhancement of 
rent under the provisions of bb. 27 to 30 of the Chota-Nagpur Tenancy 
Act, are judicial proceedings and the Deputy Commissioners in the per- 
fomiance of their judicial duties under the said Act are subject to the 
appellate and revisional jurisdiction of the High Court, A judge in omitting 
to deal with the menta of an appeal, fails to exercise a jurismction vested 
in it by law; Kartich Chandra v. Gorackand, 17 C. L. J. 593 (38 G. 832- 
14 C. L J. 284: 15 C. W. N. 863 referred to). But see,' Utnac/iatan v. 
Mtdnapur Zemindary d Go , \9 C. L. J. 300- 

Application to set aside sale under s. 216 of the Chota-Nagpur Tenancy 
Act on the ground of material irregularity — ^Refusal by Dy. Commissioner to 
summon witnesses as unnecessary. — Held, that the High Court could inter- 
fere in revision as there was a denial of the right of fair trial; Nilmanx 
nath Sahi Deb v. Prasad Asainaih, (1919) Pat. 60 ; 49 I. C. 389 ‘ 

High Court’s Revisional Power in Cases under the Madras 
Recovery Act or under the N. VI. V. Act. — Orders passed' by a Collector 
imder the Rent Recovery Act are not open to revision under this section- 
Venkatanarasimha v. Suranna, 17 M. 298. See also, Teli Fenya v. Motatn 
Padsha, 9 M. 332, See also, Appandta'v Srihari, 16 M. 451. 

The High Court has no power to revise, under this section, order 
od by a Collector under s 183 of the North-Western Provinces Rent Act 
(XII of 1881) on appeal from an Assistant Collector of the second class 
Ram Dayal v. Ramadhin, 12 A. 198 (3 N. W. P. 00 distinguished). 

High Court's Revisional Powers In Cases under the Bombay Mamlat- 
dar’s Act.-— Where a Mamlatdar committed a formal error in the exercise 
of hi3 judicial functions by following a circular of the executive Government 
as hi8 authority — held that it is merely an irregularity and not a case for the 
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Under n H'‘cree of Ilic lV(«ldrnr\ Small Cn\iRC Court (tlie dccroe 
being n ptrvonnl onf* npainel tlio judpm'tnt -debtor) tnj«it property of wlilcli 
the iudpnent-d<l)tor tx-n* n tni‘^1f'f' nttnclied in execution, the beuc- 
ficiancB under llie tm^l not bring pnrticn to tbn proceedings. Udd, that 
the sUachmtnt of tni^t ]tropat\ na* fnieb an irregularitj of procedure ns 
would just if) tbe interfrrrnce of Ibf Tlipb routt under tins section. — In 
flf maffrr oj 5finrd, C .'>71 

Where n Second -cl as* Sub-.Tndge rt turned n plnint for presentation it 
proper Court, on tbe pruind tbpt tbe subject -mat ter exceeded bis pecu- 
niary junsdtelion nnd tbe I'lrst-eln** Sub-.Iudgv nlw) returned it on tlie 
ground that the subject-matter wn* l)e]o« bi* peemimrx jurisdiction: nnd 
where the Second-class Sub-Tudge refused to review the former order, nnd 
an appeal therefrom was rejected b\ tbe .Tudge. tbe High Court sot aside 
the order of tbe Second -class Sub-.Tudge nnd directed him to ndmit 
the plnint. — Oirdhar v f/nf/ii Ja^jirnn, 11 TiO Srr also, Maihttra 

Nflfhv. Vvirnh rhundrr. 1 C W N'.VSI 

An under-vnl nation of propertx in tbe proclamation of sale, is not a 
material irregularity within tbe meaning of s ll.*) C P. Code; HanBraj v 
iifohtj/ddfn, ^ T C 7-1 fi. 


^Vhere on onlcr of lowi r Court fur consolidation of several suits is 
erroneous in principle nnd will lead to irremcdinblo iniBcliicf, tho High 
Court can, under this section, sot it aside, the lower Court having acted 
'^th material irregularity in the exercise of its jurisdiction; Kati Charan v, 
Svrja Kumar, 17 C. \V. N. r>2<S. 


An fT parlr decree can be set aside only nffer Borvice of notice on tho 
plaintiff and if is illegal to set it aside without siicb notice; Subliah v. 
Uflulaf .rof, 24 M. L. ,T. -182: Iff M. L T. 344. 

Where tlig Court entertains nn application obviously out of time, with- 
out adjudicating the question of limitation, it acts with material irregularity 
its onler is Imhle to revision; Tara Sanlar v. Batiniddt, 19 C. W. N. 
JJO: 22 C. h. J. S8f); jrafivopertmiol v. C. V. A. R. Chetty. 9 L B. R. 
H: 11 Bur. L. T. 73. But see Rritidi India Steam NartgaUon Co , Ld.. 
^ Himien Kanhn, 42 I. 0. 530 

. Interlocutory Orders, when Subject to Revision.— The xvord " case ” 
m this section is W’ido enough to include nn interlocutory order, and the 
" records of any case “ include so much of the proceedings m any 
®mt as relate to an interlocutory order and that the High Court therefore 
has the power to interfere in revision xvith orders, passed at any stage of 
I suit, though there mav be another remedy open to nn injured party, e.^., 
hy appeal from the final decree under s. 105; Dhapi v. Ram Pershad, 14 
J;- 768; Qovinda v. Kunia, 14 C. W. N. 147; Sieoprasad v Tneorndas, 42 
Sarajubala.y. Mohini. 28 C. W. N. 991: 82 I- C. 1^8; A. I. R 
iSr Rajani v, Rajabala, 52 0. 128, 186 : 85 7- C- 8TO: A. I. R. 

V. Tirulchaivelu, 48 JI- L. J. 349 : 87 I. C. 90 : A. I. 
J- 1925 Mad. 585; Janardanam v, Verghesc, 48 M. L J. 451 : 87 I. C. 113; 

v. Chandook, 32 M. 384: 4 I. 0. 509; Bankey v Ram 
So' ^ ^at. L J. 105 : 50 I. C. 470; Lai v. Durga Prasad, 3 Pat 
80 I. C 667- A I B 1924 Pat. 673: Jupitar General Insurance 
AU i Bang. 231 : 76 I. C. 482 : A. I. ^ 1924 Rang. 2. The 

Allahabad High Court in the Full Bench case of Bltddhu Lai v- Afeu'fl 
Warn, 43 .\. 564 ; 63 I. C. 15 F. B., held, that the word Case in this 
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tioa of the land contained therein in accordance with that contained in the 
mortgage-bond, and the Court made an order accordingly. On an appb'ea- 
tion by the decree-holder for revision under this section, held that the High 
Court had no power to interfere. — Narai/anasami v. Nafesa, IG M, 424. 

An order refusing to amend a clerical error in the form of probate 
might be dealt with under this section . — Giriudra Kumar v. Kajeswari, 27 
C. 5. 

Order Permitting Withdrawal of a Suit. — A Munsif having dismisbed 
a suit, the plaintiff appealed and also applied to the Appellate Court to allow 
him to* withdraw the suit with leave to bring a fresh one. The Appellate 
Court granted the application without assigning any reasons for its orders 
Held that the Appellate Court had acted with material irregularity within 
the meaning of this section. — TirMpafi v. Multa, 11 SI. 322. 

Where the lover Appellate Court assigned no reason for giving penras- 
sioii to the plaintiff nor did the application filed by the plaintiff for permis- 
sion to withdraw the suit disclose any real defect or any sufficient reason 
for the grant of the lelief prated, the High Court interfered under s. 115 
C. P Codo and set aside the order; ^Hhasini Devi v. Ashufosh Lahiri, 39 
C. L. J. 371; [Rajcndra v. /It id, 44 C. 454 rc/d. to). 

An order under Or. XXIll, r. 1, .illowing witlidrawal of a suit without 
sufficient grounds is an order liable to revision — Dick v. Dick, 15 A. 169. 
See also, Durbar Khachar v. Khachar, 32 H. 349; Khada Co. Ltd. v. Diirgd- 
charan, 11 C. L. J. 45; Mahipet v. Nafhu, 33 B. 722: 11 Bom. L. B. 
1109; Hira Lai v. Udoy Chandra, 16 C. L. J. 103: 16 C. W. N. 1027; 
Bai Kashibai v. Shidapa Annapa, 15 Bom. B. It. 823: 37 B. 6S2; followed 
in Aiya Gounden v. Jagan, 27 M. L J. 477 : 16 M. B. T. 253. See Ve~eTa 
Heddi V. Ahka Reddi, 28 I. C. 487; Afonbhari v. Sumer Ghand, 12 A. L. J- 
441: 25 I. G. 175; Eknath v. Raiwji, 35 B. 261. Ghulam Rasul v. Mt. 
Ramjan Bibt, A. I. B. 1923 Bah. 97, 68 1. C. 753; Chinta Rangayya v. 
Chinta Butchamnia, 6 B. W. 1 • (1917) M. W. N. 719; Basudeb v. Kadam- 
bini, 40 I. C. 77; Btsheshu'ar v Brijra}, 3 Pat. L, J. 630: Mvnna Lal'V- 
Ghhabal Das, 117 P. W. K 1918; sre also, 40 A. 612; 35 M. B. J. 27; 
Shanu Shatkh v. Dhan Sarkar, 41 I. C 934; Rajcndra Nath v. Bai Kuntha, 
34 I. C. 934. But see, Bansi Singh v. Kishun Lai, 41 C. 632 and Kamta 
Prosad v. Ram Rat an, 24 A B. J. 721 . A I. 11. 1926 All. 548 where it has 
been held that no revision lies fiom an order under Or. XXIII, r. 1, where 
the Court passing the order has exercised its discretion. 

Where leave to withdraw a suit under Or XXIII, r. 1, was disallowed 
by the trial Court but was granted by the Appellate Court, which had 
applied its mind judicially to tlie question which was before it, held that the 
High Court would not interfere m revision merely on the ground that it 
itself might have taken a different view in the matter; Baton Lai v. 
Mohammad HamiduUah Khan, 19 A. L J. 47: 60 1. C. 899. 

Order Setting Aside or Refusing to Set Aside an Auction Sale. — An 
execution-sale was set aside by the lower Court on the ground of irregularity 
and illegality, but the order of the lower Court was reversed, and 
was confinned by the Appellate Couit, On an application to the High 
Court to set aside the order of tlie Lovci Appellate Court confirming the 
sale, held that tlie High Couit had a light, uridei its summary power, to set 
aside the sale itself, notwithstanding the ortler of the lower Appellate Court. 
— Khekraj Koert v. Gendh Lai, 5 C. 878. 
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rm<ion uoflrr f. 022, C. I*. Cr*!'', JK'+J a 1 1 5. — /n fJir ninfJrr of Jiathatal 
Mi, 24 c. m. 

An applicalion nnclcr f 022, C. I’. CotK*. 1882 (s. 115), cannot be 
tctcrtainod in tlic caFo ol tlioitc inlcrloculon orders npainst which, though 
no immediate nppcnl hm, n rrtiifdy is supplied by f. ,VJ1, C. 1*. Code, 1882 
(s. 105), ^hich provides that ihej iun\ he inntle n ground ot objection in 
the appeal agamsl the fiml decree. Tin* purpose \\ith \\hich b. G22, C. 1’. 
Code, 18S2 (f. 115), wni {rntne<l %\ns to i nnblc n party to n Buit to get n 
decision or order of a loTier Court rectified ^\hcre there uould otherwise 
be -no remedy. — .Vofi Lol v Sana. 18 IJ 05 Tolloucd m A’andratn v 
fihopcl Singh, 54 \ 502 10 A. L J 100. Sec also, Bihi Chandoo x. 
Jawala Perthad, 100 V \V 11 lOH 253 1’. L It 1011. *VWiaIo Mall v 
flojtt Pam, m P. W It 1011 213 P. I. R. 1011 

An order to adjourn n cam* eoiiditinnal cm paynumt of costs thereof i’l 
merely an interlocutor) onhr mid i« not one of those the revision of which 
is contemplnted under tins section, 5fvt r/iflnd v Juggi LaJ, 12 A. L. J. 
4C0: 25 I. C 207 

The High Court should not interfere in rc\iBion w’ith an interlocutory 
order directing the plnintifl to pay additional Court-fees and granting 
time for the pa\nietit of puch fce8; Vjcho v .Snuhciron, 50 hf. L. J. 497: 
95 I. C. 421: A I R 1920 Mad 703 


^htre the Court below refused to raise an issue clearly arising from 
Ibe pleading of the part), without assigning any reason w'hateyer, the 
High Court mlcrfertd under b 107 of the Government of India Act; 
Shto Praiad ^ SUulhu Mahto, 4 Pat. L T- 401 : 72 I. C. 148. 

Unless there has been an improper exercise of jurisdiction by the 
mbordinate Court or an improper refusal to exercise the jurisdiction 
Tested in it. the High Court will not interfere in revision under this 
6fction, sptcially where the legality of an interlocutory order can bo ques- 
honed by way of appeal against the final decree that may be 
>n the suit; Sombasira .liyar v. Onnapathi, 23 I. C. 554- (^2 M 62 
^d 334; 36 M. 27.5 followed); Kagaraja v. 21 M. L. J. 

484: 0 M. L. T. 243; Chandi Ray v. Kripal Rat, 16 C. W. N. 682; Honam 
Sahxh V. Jfflmmrtd Rohib, 10 L. W. 312: 31 hf. L. T- 180. 

Where an interlocutory order was passed without junsdiction, the 
^gh Court has pow'er to interfere under this section 

order; VenUtarhnla v- Narayana. 24 M. L. J. 455: (1918) M. N. 

^'^2 See also, Mankolavi v. 22 M. T^. ^ 60 : 

J® L- T. 451; Gftfimd v. Kunja Bchari, 10 C. L. J. 407: 14 C. W. N. 

7; Sau’cn Singh v Rflliinan, 55 I. C. 739. 

When the Court below has improperly refused to join a person as 
® Partj- to the proceedings, it is competent to the ^^‘Sh w k 

revision; Dxvorkanath v. Khhori Lai, 11 C. L. J. 426: 14 C. W. N. 
'«3: Protnoiha Nath v. Rakhal Das, 11 C. L. J. 420 

The use of the revisional powers would be justified where the lower 
^urt has decided that the suit is not bad for misjomder of parties and 
action; Velappo Nadar v, Chidainbara Nadar, 43 M, U J. 

0822) M, W. N. 810. 
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tion, interfere, except under circumstances of a very special nature, with the 
discretion of a Judge who has transferred exeoution-proceedings under & 
decree from one subordinate Court to nnother~-Krt8 hno Veiji v. Bhau 
Afansaram, 18 B. 61. 

The High Court in revision under s. 115, C..P. Code, cannot interfere 
with the discretion of a subordinate Court as to whether it should or should 
not review its judgment; Bhabasindhu v. Kesabchandrd, 40 I. C. 463. 

When the Special Judge under the Dekhan Agriculturists’ Belief Act 
(Bom Act XVII of 1879) entertain a clear opinion that the findings^ of 
the Subordinate Judge on the question of fact are erroneous, and exercises 
ilia discretion in setting aside the decree, the High Court will not, in its 
extraordinary jurisdiction, interfere with that discretion except under 
most exceptional circumstances . — Rayaohand Mayachand . v. -Bahim- 
bhai, 18 B. 347. See also, Guru Basaya v, Ghanmalappa, 19 B. 286.(15 
B. 180, dissented from); and Bam Singh v. Kisan Singh, 19 B. 116 (19 

B, 113, approved). 

The Collector, when granting a certificate under section 10 of the 
Bombay Hereditary Offices Act (II of 1874), acts judicially, and is subject 
to the supervision of the High Court; but the High Court will not interfere 
with his discretion, unless there is a violent misuse of authority or reckless 
disregard or wanton perversion of the law on his part . — Collector of Thona 
V Bkashar Mahadev, 8 B. 264. 

Where a District Court admitted an appeal presented out of time, on 
the ground that the appellant, having filed an application for review 
within the time allowed for an appeal, was entitled to exclude the tune 
occupied in prosecuting the review, held that the !ffigh Court could not 
interfere on revision .' — Vasudeva v. Chinnasami, 7 M. 584. See also, 
Thandayuthapani v Chinnathal 24 I. C. 872. 

The High Court should not under s. 115 of the 0. B. Code, revise ffie 
lower Court’s discretion in regard to excusing the delay in applying under 
Or. XX2I, r. 9 or for a review; Krishnaswami Aiyar v. Seethalakshmi, 
(1918) M. W. N. 888: 25 M. L. T. 116: 45 I. G. 269. 

It is purely a matter of discretion to grant or refuse an adjournment 
and the Court of revision will not lightly interfere with this diacrMJ<^ 
deliberately exercised; Shivadas v. Pamaninal, 8 S. L B. 275: 27 L 

C. 942. 

The exercise of appellate Court’s discretion in not extending time spent 
in obtaining copies is not open to revision; Raghu v. Madghio, 10 N. 

B, 139. 

Mere erroneous exercise of discretion is no ground of interfereime m 
revision; V, Vrnkata Subbio v Scshacbalnm, (1911) 2 M. W. N. 257: 

M. h. 3. 136; 10 M. L T. 549. 

High Court’s Superintending Power under See. 19 of the Charter 
Act. — If the High Court is satisfied that an interlocutory order, suen sa 
an order for production of documents, has been made without jurisdiction, 
or under such circumstances as arc likely to cause irreparable 
one of the litigants, it has powers to set niatters right under section lb m 
the Charter Act; Qobind Mohan v. Iftm/a B chart, 10 C. L. 3. AAl, 
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„ ^ 1 • . '• 'vitHout iiina<liction, So hy wav of 

region „mlrr i»«>- ►nrj,.,,,; Sl,nlh S,.Inru>lUn v. ShM Ehrnmu^din, 


partj 8 ix'infvh, jf (||p ordf-r nn# timdr 
reTi«inn «mlrr ihl» ►nrijt^ti; Shnlh S< 

19 C. L .1. 2-21; 18 C. \V N 2J (ni M. 40 rr/d’ (o).' 

ii ” JO'liriiil onlrr ui>on nn niiplication timt tlio nppp. 

^ of lioinc Ii^nl in Bupport of lua proVor. 
t>ant tvjoota nn nppljrntion for ro view witliout licnring Iho appli- 

ct < he Court nris mnterinl irrppulnrity in the exercise of its juria- 

Qiction; Jay<f/irtn v f^f, 21 I C fiOI. * 

nn. J/’ " •l<'<'>'hnR n nmttor on the nuthority of 

.. ' R of the lliph ( ojirt, to review that onler on the hrisis of anotlicr 

rating ol nulhoritx Niirh n mM' rnn l>e denll with hv the Ilieh Court 
on revision; ( hnndi CVinnin % .Von„f.in;,iii. 17 C I.. J 410. 

^ High Court has jniwer to I'lilert.TUi n revision petition against nn 
K o^tn'^F ri \iew. /Vfi.i ,Uri(/i V. ThntufJiat (inil), ‘2 M W. 

IqVp**. '• '2^'i. trr nlfcit. /’,iir .Viifiiinniitiif \ .IfuhanifiKiif Zcifj'ra. 

lysp. L. n (imi). ii i c' 

^1*^1* t oiirt will not uiterfpre on revistfut where the right result has 
h\ the l.iwir foiirt on review of its wrong order; lialla- 
progaJa V. IiaUnj,r,„j,uh, 01 M JM 

Interfere with Decrees or Orders Passed upon an Arbltra- 
appe.d lies fniin ii ch-eree ujKin nn award pronounced 
thp 1N.S2 (the Second Ncliediile), except m bo far as 

excess of, or not in nccorrlancc with, the awanl. The 
supp hnils expression in that section is quits in accord- 
*itas" r tendencj of inoileni decisions and now-a-days no Court will 

of m H .Appeal on awards m respect of matters of fact or in respect 

to™t '1*^^ I'W All application under b. 022, C. P. Code, 1882 (s. 115), 
tint! *"'ftrd IB incompetent. Such an application is more objec- 

than „n appeal — Clfnifam A7m« v. Muhammad Hatsan, 29 C. 167, 
Pr/,l,V ^ (I^ull Bench case in 84 P. R. 1901, oucrrtdert); 

0„“7“ ."oyol V ino I. C. 701 : A. I. R. 1927 All. 573. See 

binjh V ./tiana Singh, 63 P. B. R. 1905; 41 P. R 1905. 

ty arbitrators nominated by the parties to a suit, and appointed 

their ", deelined -to act, and the Court appointed two arbitrators in 

“lade 1 ^fi *^'*'*^*^^ the consent of one of the parties — held that tlie award 
Higl them and the decree passed upon the award was illegal, and tht 
fl/T^ could Bet aside the decree under this section. — Pugardm Ratui 

V. JlfoidiMga, 6 11. 414. 

® decree was passed in the terms of an award without giving 
f of the award under s. .510. C P. Code, 1882 (Sscond 

with; *1 omiBsion to give notice was a material irregularity 

V»T * meaning of g 022, C. P. Code. 1882 (s 115) ^Rangasami v. 
Ran Vr"‘> 144; Durban Ram v. B/ii7.n Rom, 04 I. C. 394: Gopt 

'* «arc«;i, 63 I C. 243. 

‘h is made refusing to file nn award, no appeal lies f»om 

, *® High Court can interfere under this section . — Mana Vikrama v. 
mtlicherrj,, 3 M. 68. 

*’• fi’^1' !*• 1882 (Second Schedule), setting 

“ “ward, on the giound of the arbitrator’s misconduct, is not subject 

C-P.C.-48. 
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A Civil Court in making an order under s. 195 of tlio Or. P. Code, does 
not exercise criminal jurisdiction. The High Court can interfere with such 
order under s. 115 of the 0. P. Code; Seiu Bollock v. Ramadhirit 37 C. 714: 
14 C. W. N. 806 and Ram Prosad v. Raghuhar 37 C. 13 : 13 C. W. N. 1038. 
See also, Beni Prasad v. Saru, 33 A. 572. Sec also, Emperor v. Har 
Prasad, 40 C, 477 F. B. : 17 C. L. J. 245; Muhamvied Vasm v. Gheda 
Lai, 18 A. L, J. 709, In the above F. B. case, all the previous cases 
have been reviewed; where the Court below grants sfiTiction to prosecute 
on evidence which is legally inadmissible, it acts with material irregularity 
and the order is open to revision by the High Court; Peary Lai v. 
Emperor, 21 A. L. J. 399: 75 I. C 148. 

Appeal against Order of a single Judge refusing Applloatlon for 
Revision. — An appeal lies against an order passed liy a single Judge of 
the High Court under this section, when such order amounts to a judg- 
ment. — Ohappau v. Afotdm Kutti, 22 M. 68, F, B. followed in Shetv Prosad 
V. Ram Chunder, 41 C. 323 and Srinivas v. Ramaswami, 29 M, L. J. 12: 
18 M. L. T. 46' 29 I. C. 846 But no appeal lies under a. 15 of the 
Letters Patent, against an order of a single Judge dismissing an application 
under s. 632, C. P. Code, 1882 (s. 11.5), — Sriramulu v. Ramasami, 23 M. 
109. See also, Nisar Ah v. Ali, A. W. N. (190.7). 218; Rama Aiyar v. 
Venkatachella, SO RI. 311: 17 RI L. J. 123 and Salty Ram v. Raniji Lai, 
28 A. 554, Jalan Chand v Assaram, 22 C. L. J. 22; Peary Lai v. Bana- 
malt, 22 G. L. J. 40. 

Where the Judges of a Division Court being equally divided in opinion 
discharged a rule under s. 115 it is doubtful whether a Letters Patent ap- 
peal lies against the judgment — Baijnath v 7?nm Jung Bhadur, 22 C. L. J. 
113. 

High Court’s Power of Revision in Miscellaneous Cases. — ^The Civil 
Court has no power to refuse to admit a person who has obtained a certifi- 
cate of administration under Act XL of 1858, to defend a suit on behalf of 
a minor as his guardian. Where a Sub- Judge had so acted, held that 
High Court had no power to revise his order under this section. — Bnldee 
T>as V. Gobind Shanker, 7 A. 914. 

The High Court lias power to interfere, where a Civil Court exercises its 
junsdiction impioperly m assessing municipal taxes and fixing the amount 
of house tax — Hamir Sing Fatesingi v. The Amod Town AfunicipaUty, 7 
Bom L. R. 288. 

A Sob-Judge having permitted the junior widow of a Hindu to be made 
a party to the proceedings m execution of a decree obtained by the senior 
widow against a debtor of their deceased husband, the High Court declined 
to interfere under this section. — Ltngammal v. Ghinna, 6 M. 227. 

Plaintiff filed two suits on the same day for rent of two successive 
years. The sum of the two claims exceeded the pecuniaty limit of uie 
Court’s jurisdiction. The suit for rent of the first year was dismissed under 
B. 43, C. P Code, 1882 (Or 11, r, 2) on the ground of splitting a claim. 
Held in an application under s. 623, C. P. Code, 1882 (s. 115) to set aside 
the order, that although s. 43, C. P. Code, 1883. Or. 11, r. 2) did provoofc 
the maintenance of the two suits, yet the proper course was to an<^' tiie 
plaintiffs to withdraw both suits, and file a fiesli suit in a competent Court. 
— Alagu v. Abdoola, 3 RI. 147. 
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the High Court. The Iligh Court fet n«iidc the decree under es. 115 end 
151 of the C. P. Code; Vekhand v. Litton, 88 B. 038; 10 Boiu "L. K. 
517. 


Wnjorc the Court pnseed itB judgment nnd decree on rvward bjfors* the 
cxpirr of the lime allowed for making an application to set aside the 
award, held, that the lower Court acted without jurisdiction or with 
material irregularity in the exercise of its juri'sdiction, so as to call for the 
mterfcrcnco of the High Court under s. 115 of the 0. P. Code; Rudraraju 
X. Rudraraju. 12 M. T. 003; (1012) M. W. N. 1232; 17 I. C. 431. See 
also, .Virafi risrom v Sheriff Derji, 18 Bom L R. 1017. 

A charge of misconduct against an arbitrator, if made out, invalidates 
the award, and it is incumbent upon the Court to examine him in cnoes of 
charge of misconduct, nnd to refuse to do so is to commit a material ir»'e- 
gularity within the meaning of b. 116, C P. Code; Juggobundhu v. CLand 
Mohun, 22 C. L J 237 


An order refusing to hear objections to an oword on the ground of the 
objections having been filed out of time is open to revision where ns a 
matter of fact tliev bad been filed in time. — Nantunda v. Ramatwamv, 2 
L. W. 1115 

High Court’s Revlslonal Power In Claim Cases. — ^\Vhere the Court 
below in a claim case refuses to determine the one question it w’as com- 
petent to decide, namely, the question of possession, nnd, on the other 
hand, determines the question it was not competent to investigate, namely, 
the question of title, the High Court will set aside the order in revision; 
oafkari Mondal v. Tirflia Narain, 24 I. C. 02 Bue see, Subhn Reddtar v 
Kumaradieamy, (1913) M. W. N. 850; 21 I. C. 46; where it has been 
held that ■nhcro a claim under Or XXI, rr. 58 to 63, has been disallowed, 
no revision lies to the High Court, as the petitioner has a remedy by suit. 
See also Jlfobabir Prasad v. Jogenda Nath, 26 C. W. N. 60. 

The Court acted in excess of its authority in violation of the express 
provisions of the statute in allowing a claim petition preferred under Or. 
XVI, r. 68, after the property attached was sold, and the order was set aside 
on revision; Gopal Chundra v. Nofobar, 16 0. W. N. 1026. See filso, Braja 
Bala V. Gurudas, 83 jO. 487; 8 C. L. J. 293. 

Where the low’er Court has disposed of a case without deciding ques- 
tions which under the Code it is bound to decide, e.g. (the question of 
possession in n claim case), the High Court ought to interfere under s. 115 
of the C. P. Code; Rangammal v. Sevugan Cketti, 28 M. L. J. 827. 

High Court's Revislonal Power In Pauper Cases. — An application for 
permission to appeal as a pauper was rejected on the ground that it was not 
predated by the applicant in person, but by his pleader. Held, that s. 622, 
9- P. Code, 1882 (s. 116), did not apply to a proceeding of so purely an 
interlocutory character as mentioned in s. 592, 0. P. Code, 1882 (Or. XLIV, 
x- 1), and such application therefore could not be entertained. — Harsaran 
Stngh V. Muhammad Raza, 4 A. 91. 

Where an application for leave to sue in forma pauperis was rejeited 
on the^ ground that the applicant w’as possessed of some ornaments more 
Joan six months before the date of the application, the High Court holaing 
toe lower Court’s procedure to be moterially defective went into the nterita^ 
Roq set aside the order; Sarojinx Dati v. Bholanath Das, 24 I, C. . 
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Onp ip;'!-'*! fv l-'ir*' t-» •uc h (o r\Nvvpr n«et-« »V^m* 

ffiC •'! * Hi< «pr! av-aa il5'‘rv.*>«y\ 

fcT n-n.rr'iurtj'T: of s rerltfrAtr ur !cr Act Vll cf 1S?0; UfU, iVM th» 
•pp.Jcatj'Ti MS* «7\*r^!T d*AT:'.}s>.t>!, *rd th^t tVp Htch tVisrt hiiA ju^.^dK•tK'a 

cn rcn*:>n t:*- l-r t!i-« —Kn^^nsihi v. Ifi >1. 

Co!lectcr*» Power to More the High Ccart In Paaper SuItJ.— TI jp 
piAict:.,. Rf:p- f:sT:nc h:« •■it t in ;'j tip rni, caitip to nn RmienWe 

•iT^gcinfrt wijJi thf. defend Ant s and n*Vi'iI the (curt tint tfic FXiit shonU 
he mimisAod Th** Conrt prAnt/Al tht» nppIic.Atn’n hut niAdt' no order 
to the pAAm-nt of Eourt>f(v« nirri'upon the Collector tnovei! the Iltjth 
toiirt under •« C'22. t’ P. Code. ISr?-.; (s 115). to direct the lower Court to 
niaVe an order for the pAxment of Court -fee*, under s -112, C. P Coxlo. 
1682 (Or. XXXIII. r. II) /lefd, th^t the Collector, though not n party to 
the Fuit, Was entitled to rnox’e the Ilieli lourt under t tvy-J, 0. P Cotie. 
16S2 (s, — Col/ecfor cf Kariara x A'nihnuppu, 1‘* P. 77. Srf also, 

16 B. am. 4G4 and 2tt M 72. 

High Court’s Rerislonal Power In Cases Under the Religious En- 
dowments Act (XX of 1563). — .\n order passed under s 18 of Act XX of 
I863, refusing h*.Axc to sue, is not appcnhshle, nor, if the Judge hns oier- 
eised his discrctinn, liahlc to n’x-isiou under tins section. — In re rrnliifer* 
irard, 10 M. (X) ntul 03-note. Referred to in /uimonnf/inrt v, /Inanffta* 
narayana, 33 31. 412; 7 if. L. T. 120. 

An order made hy a Cix'il Court under the po\xx*rs conferred hx s. ,** 
of Act (XX of 1603) is a juclici.Al adjudication in the matter heforo it, and it 
19 competent to the High Court to entertain a civil revision petition against 
such an order. — Gopnfa Aijynr y. ArunachaUam, 20 31 BS Srr also, 
J^ojudeca v. The Negajiaiam Devafthannin , 88 M. 691; VasHdri'u v. 
Pfcajfhanom Committee of AVyiipatum, 25 M. Ij. J. 530: 14 M. L. T 85-1. 

An order of a district Judge appointing a trustee of a religious ondoxx-- 
ment is not appealable but subject to revision under this Bootion. — Snaiij* 
•unJara v. ri/f/iih’ri^/tt, 19 M. 2S5 (11 M. 20, followed.^ and 4 M. 205. 

dissented from) 

The order of the Pistriet Judge directing the inoinhrs of the Devnstha- 
uam Committee to fill up by oloction tho vneanoy caused hy the doatli of a 
life member of such cominittco was xvithout jurisdiction, as tho District 
Judge was not authorized by s. 10 of tho Religious Endowments Aot to 
duect the committee to hold tho election. UeUl. thoroforo, that tho High 
Court xvas right in setting asido his ordens in oxoroiso of their ponws of 
revision under s. 115, C. P. Code; T. A, DaJoltrhhna Udayar v. r<i*iidei'<i 
Ail/or. 22 C, W. N. 60. 

A grant of leave to bug under s. 18 of tlio lloIigioiiK TMidowiiieiits Aol 
(XX of 1863) on an unvoriliod appHcution not jirosontod to Court by the 
«pplicant or his pleader in a inalmial irregularity within tho moniiing of (his 
section, and tho order in Hubjoct to rovisloii.— /(mdoo 3nj/rtu v. Mufitim* 
mad Davud Khan, 24 M. 085. 

Where an application for Haiiction docs not nloiirly hi-I ri)i|li (Im indure’ 
of charges against each of tho trusti'ort, tho .hidgo iioIh willi nialoriai Iriogu* 
lanly iu according its Hiimiflou upon huoIi an applli'ulioii,— fJ/ifrnMiirArr 
Sahib V. Mohiuddin Sohib, 16 M. L. Ji 22D 
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any order from tlio Civil Court, nnd on Application agniopt hia order lies in 
the High Court under tliia pcction; Gnlu'ndnmnfc v. /Jnndnrflnec, 35 0. 
1104; 12 0. W. N. 1039. 

High Court's Power (o PevUe (he Decision of Settlement and Survey 
Officers. — The High Court Imp no j unedict ion either to entertain a second 
appeal from, or to mterefem under thm aection, with an order of a Special 
Judge in regard to aclllcmml of rentp. — ,S/i rirlmrat Koer v. Nirpaf Hoy, 10 
G 590. Di'pcntod from in L7prtff/mt/a T/mfriir \ PeMidh 23 C. 723, 

F. B. 


Where a decifion of the Settlement Ofltcor, in a ciipo under a. 10-1, 
clause (2), of the Bengal Tenancy Act, dealt with tho question of the 
status of the rjots, and was parsed before the record had been framed; 
and after the record had hc'^n framed, there was no dispute ns to correct- 
ness of any entry except the rntrios of tho rent settled, held thnt the order 
of the Special Judge on appeal from such decision of the Settlement Officer 
was not open to spocinl appeal to tho lligh Court, nor subject to revision 
under s 022, C. V. Code, 1B82 (s. 115)— Oopinaf/i v. Adoita Naik, 21 C. 
776. 


No second appeal lies from an order of the Special Judge dismissing an 
appeal, on the ground that no appeal lay to him in a case of a boundary 
dispute which had been tried and decided by a Settlement Officer acting as 
a Survey Officer under l*t. V of tbc Bengal Sur\’oy Act (V. of 1875). Tho 
High Court also declined to inlcrfcro under s. 022, C. P. Code, 1882 (s. 115), 
being of opinion flint, in holding that no appeal lay to him,* tho Special 
Judge had not refrained from exercising any jurisdiction w’hich he ought 
to have exorcised.— frs find vlfi v. /voiifa PeTshad, 21 C. 035. 


High Court's Rcvlslonal Powers In Cases under the Provincial Small 
Cause Court Act (IX of 18S7).— A Small Cause Court having dismissed a 
suit brought by a pleader to recover fees from his client, on the ground that 
such suit was not maintainable, as it was based on an oral contract, which 
could not bo enforced by reason of the provisions of the Legal PractUionerc 
Act, the High Court, under this section, reversed the decision of the S. C. 
Court. — Bam a v. JCunji, 9 M. 875. 


In a suit in n Small Cause Court for rent due in respect of two pieces 
of l&Qd tli 9 Court passod a decreo in favour of the plaintiff- Tho defendant 
moved the High Court under this section, which came on for hearing b^ore 
one Judge, who held that the Small Cause Court had failed to give effect 
to a former decree between the parties in repect of one piece of land, and 
made an order reversing the decree as to that, and calling for a report of 
what was due on the other piece of land. On appeal by the plaintiff under 
G. 15 of the Letters Patent, held that, even if the Sub-Judge had failed 
to give effect to the previous decreo, the error was not such ns to give the 
Court jurisdiction to revise his proceedings under this section.— Fanj/amiidi 
V flomaaomi, 14 M. 406. 


A Sub-Judge tried a suit under his Small Cause Court poweis, and 
passed a decree. The Appellate Court reversed the decree, being of opimon 
that the suit was not of a Small Cause Court nature, and remanded the 
case for trial under the ordinary procedure. The Sub-Judge made a refer- 
ence under s. 646-A, C. P. Code, 1882 (Or. XLVI, r. 6) : Hold that the re- 
ference was not authorized under that section. The High Court could, 
however, deal with the case under this section. Held alsOj, that the suit 
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husband for n Maliom^dan pirl on \hr <*f (lio rrjn.rt of n Hindu Nnzir 
‘*1"^ tl«o (n.anl.nn and Wnnls’ Act. but tho 
S ^ '»> *!»• t’xrn*i«c of it a rovisionnl jurisdic- 

vl of Jhrhhvin, UO C L. J 01 : 19 C. W 

Is* JvK)* 


An order nTalliiif: ibr onb-r i.r..xtr.,i«U i„f,do for tlic ntmoinlmcnt of 
the guaHian i« not undor * 17 (k) of tlie (lur»rdtnn and Warda’ 

Act, t.u{ Ific oMcr ful.jool to n-xiMon und.-r h. lir» of tlic C. l\ Code; 
/iflffcmoni Diiii \ Unnoiia .Si/ndnn, I' I, .1 ‘Jin jq 

An npplu-.Mion In tlio inotlo r f.ir <,f tlio minor nne rejected by 

™ 4 ^ 'd jnnMln-tion Ilrltl tlmt tho order ib 

1 ? b> the Hiph Court. C/ma A’linr x Wmowania Knar, 18 

A L. J 742. 2t) 1 c. dirt 


J'^*'’.*^** ►erxod n|n*n n pet>on iiiton'stcd in the result of 

ann? ptHnl timhluj) of o tiiinor, nor was he made a party in the 

PP ication, ho eannoi file nti npjH'al fnuii tlic order jmssed on the nnnlica* 
non; imt fic vnn file ii petition for revision under h. 115, C. 1\ C.~J/ian. 
fl«hrM V. naijnalh, 18 O. C. GO: 2" I. C. 121. 

'’’‘der H. ,11 of the (iunnlinn and Wnnis' Act are open to examh 
nation by the lliph Court on the nnision side; llamjas v. C/inrii, 65 1. C. 


Cflnw^ « Court's Revlslonal Power In Cases under the Presldcnoy S. C, 

• ^ Act.--//rftf thill lliL* High Court in tho cxercive of its hupermtend- 

SlHixxcr XX ill not onlinurilv interfere cxccjit in cases of grave and otheradse 
‘Wparable injuRticc.~/*nmf;i v. ^Vaefrod, 81 H. 188; 8 Bom. L., It. 969. 

tbe deeision of the Judge of tho Presidency Btnall Cause Court 
to an error in hixx and not to an illegality or inatcrial irregularity 
he procedure. — Ilelil, that the High Court xvas not entitled to interefere 
nix'ision under s. 115; Ilaranchandui v. The lloyal Kxihange ABsocia^ 
<«««. 23 0. W. N. 759. 

to ^^^gifetrar of the Presidency Small Cause Court has no jurisdiction 
J j^'rtn an aiiplieatiun for now trial to set-aside an ex parte decree 
adc by Idm fj^j. default, and tho High Couit has jurisdiction to deal with 
njw ^dder this bcetion — HaJadhar A/ot/i v. Chotjioniia Maitee, 80 C. 
do: 7 C, \V. N, 547 (29 C. 498 explained). See also, Sarat Chandra v. 
"rojo Lai, 30 G. 986: 7 C. W, N. 843. 

Hi I’residoncy S. C. Court being subordinate to tho High Court, the 
in ^4* , under s. 115 of the C. P. Code, lias poxx’er to revise a proceed- 
g taken under s. 41 of tho Presidency S. 0. Court Act, 1883; Hamasamt 
y Pcnkaforamanjiifii, 26 M. L. J. 467: (1914) M. W. N. 368: 23 

K referred to). See also, Itangiah 

Th* TTM 490; Johan Smidt v. Ram Prasad, 88 C. 425. 

Court has power under this section to revise the decision of the 
q,.„®*4ency S C. Court: Pcnf;aforaniiwfu v. Hamasteamf, 29 M. L J. 
W 719® ^ Nngoor Meera v. SooluM, 18 M. L. T. 254 : 2 L. 

J, "^be pUintiff sued tlio defendants in the Calcutta Small Cause Court to 
the°T ♦ for breach of contract to deliver goods. 'J’he Full Court, on 

statement of facts, and before evidence xvaa gone into, decided against 
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txcpcisc of llic cxtrnonlinftn* of Iho Illgli Court.— Nettn Bayaji 

V. PanifurUTiy T'arwffrr, f’ It t>7. 

pirty npprir\r<l 1)) n MninlntdrirV <1ccrt'0 or order may apply to the 
High Court to Fet it n«iA'i <’r may question its \nlidity i>\ u puit in a civil 
Court. — Voffl 7#ahoHi v. DrtudMmn, M It fl71. *Sff nKo, iYrtfhcI.'hrt v, 
.!lf, 18 It 410, linm Ban Tahjaji v. ilO B. 030; and 

fTaifiinflflj Xatio, 21 It 7.31 nnd 77.'5. 

The High Court «ill not interfere on a reference by the Collector with 
ft MnmUtdnr'p cleriMon in a possc'son' fuit. Tlio npgric\cd party may 
himself apply to the Court — Pcndii v, Bhnrddd, 21 U. BOG. 

•V Collector exercising jvidinal function under the Mnmlatdara Court's 
Act (II of 1000) is Fulijccl to the Mipcnntcndcnco nnd control of the Ilifih 
Court Under h. 11.3 nf the C. I\ Cenle; riir*/joft(ir)i v. Mahndu, 87 B. 114 
[8'B. 201 (207) and 208 referred fo]. 

Order AmcndlnjJ or Rcfaslni? to Amend o Decree or a Clerical Error. — 
amendment by tlic court of tlie first instance of its decree, after it has 
been ftflinned by ibc Appellate Court is made without jurisdiction; Bnj 
h'arain v. Tejbnl BiTram. .32 A. 29.3 P, C. ; 14 C. W. N- 007; 11 C. L. J. 
SGO; 32 Bom B, It. 441: 20 M. B. J. 587; followed in Kriahna Uppadhya 
T. Ganapayc, 28 I. C. 550 

High Court can correct n mistaken calculation of Vnkirs fee in the 
lower CourtV decree but not an omission to enter proportionate costs na 
this could ha\e been corrected b\ appeal.'— Saaknrnfri v Upnlpnfi, 24 I. C. 
878. ' 

^Miere ti Court improperly refused to amend a decree, which was at 
yananco with the )udgnient, /irW that, in so acting, the Court had acted m 
the exercise of its jurisdiction illegally and \Mth material irregularity, with* 
in (he mciming of this section, nnd its order w’as consequently subject to 
revision under tliia section.— liofnmkmid v Sheo Jiitan, 6 A 125. Sec 
also Dhon Situjh v. Basarri Sin^/i, 8 A 510 

There is no appeal from an order under b. 200, C P. Code, 1882 (Or. 
AX, r, 6. 8 162) amending a decree not in conformity with the judgment. 
The remedj, if any, m Bucb a ease would be by on application under this 
—Balniakahtja Ghosal v. Mafalcahar Hosaain, 28 C. 117 : 5 C. W. Is. 
1^ (25 C. und 6 C. 22, referred (o). See also, Jt/cna( Alt v, Amwar 
Alt, 9 C. \V X C05; and Raghunath v Raj Kumar, 7 A. 876 (on appeal 
trom 2 A. 276) But see, Abdul Hayai v. Ghunia Kmr, 8 A. 377; Huham- 
mad SwIaiMiaa v Patmia, 11 A 314; Vijuannfhnn v. Ramanathan, 24 M. 
and dicrajt v Pra^ji, 10 M 51- 

In a Buit for recovery of a certain sum of money and interest up to 
uatc of suit, and for interest during the suit and subsequent to decree untu 
satisfaction thereof, the Court, in its judgment, aw’arded a specified sum of 
^oacy, and disallowed the rest of the claim. Subsequently the Court 
amended its decree by adding a decretal order for the payment of interest 
aurmg the pendency of the suit, and after decree until the satisfaction of 
he debt. Held the order awarding interest by amending the decree was 
iegal, und was open to revision under this section ,— Shah v Shco 
^faaad, I5 A 121. 

ro holder of a mortgage«decree applied, under s 206, C P Code, 1882 
Iw. XX, r 6, s 152) to have the decree amended by bringing the desenp- 
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"nip Hic!i Court In*. jnriMlirlir^n l<» In n'vlvlim nlth tho wrong 

eierci«p In l!ip(’oiirt« l»' Io« of jniuor'i in fin in ntnU'r Or. MSI, rr. St* 

to 92, dciltnp with ointinnntion ttr ^ntinc of nurtlon snip; Siiiifoth 
Bafa X. riamrhftndrn, 67 I. C Snifi Cftofn/rit v. Sorf/iw CAarun, 

(1918) Pat. 2S1. 

Thp purclnsor nt an PTortitinn-^alp snecpoded, hv the exercho of fraud 
and collii'sion w-jlh thp .apr-nt of tlip rxpcution-cmlitors. In hccoining tho 
purchase at a dpprpciitpd vahip. Tlipit* was no material irrepiilnrity in 
publishing or conduct ing tho sale. Jlrld that tho Iliph Court had power 
under this section. In rescind tho onlor of tho lower Court oonfimiing the 
sale,*— Sub hajt Jiau v. Snnirata Hau, 2 M. 201. 

Orders Allowing or Disallowing Applications for Rateable Dlstrlbu* 
tlon.--Xo application for ri*\i*.inn under this sootion lies against an order 
rejecting nn application for ratcahlo distribution; tho applicant can bring 
a regular suit — J^chmi Diitial v Srtl.iii/ina, 2 A. L. J. 870. But seo 
ITah .yobamed v. .dlxfuf //amid. P.'i T C 205 • A. I. R. 1920 Nag. 880, 
tn which it has been hold that n'vision lies against nn onler rejecting an 
application for mtcahio distnlnition, though a remedy by Ruit Is open to 
the applicant under tho provisions of k 78 it self. *Scr also, Srethrithna v. 
CAandoob', ,82 5f. ,T84; No in an an da ram v. 7*ir« A’araj/aiin, (1014) M. W. N, 
7M; liadhe fvtW.nn v. DhoJu .\/af, 171 V \\\ 1012- 176 P. B. R. 1012; 
Btfhun Mohnn v. A^l^aI/a^^ Proiad. 74 T C. 140. 

yiiere a rateable distrihntion was onlered among decree-holders whoso 
applications had been slmck off tho file prior to realiration of assets, held 
that it was open to tho party injured to apply to tho TTigh Court under this 
section to revise (ho order. — T/nic/iiffairifjofa Sirfhayyangar, 4 M. 888. 

A debtor, against whom several decrees had been passed, filed his peti- 
tion in the Insolvent Court nt Madras, and the usual vesting order \vaR 
niade. One of the decree-holders had already attached property of the in- 
Bolvent, and had obtained nn order for sale in a District Court, and now 
another decree-holder applied to tlic same Court for tlio attachment of other 
property and for rateable distnlnition of tho ]>rocoeds of tho sale to he held 
in execution of the nttnehmont alrond\ made. Tho District Judge held 
that the vesting order was a bar to both of theso applications Held, ^on nn 
application under tliis section, that the order rojooting tho application for 
rateable distribution was w’rong — Viraraghavn v Par(iitnrani(i, Ifi M. 872. 

Tho High Court can mtorforo in tho oxorciso of its rovisional jurisdic- 
tion where the Court below refused to everciso tho jurisdiction vestod in it, 
by reason of nn erroneous interpretation of the provisions of s, 78 of tho 
Code; Maharaja of Burdtran v Ajinrhn Kriahitn, 14 C L J. fiO: 18 C. W. 

R 872. Sec also, Indra Chnnd v. Ghnucaliyain , 0 C. L J 210; 

V. Baahmohan, 21 C. D J fil4 

An order under s 78 of the C P Code passed as hetw’een part ion wlio 
are not same ns in tiie decrei-, in e\ceiitinii of wliu'li iissets were roalired 
Under this section is not appealable under s. 47 and the order of tlio Pirtriet 
Judge on appeal, setting nsido the order of the Munfltf. is without jurisdic- 
tion. and the High Court sliould interforo in rovision under s. 118 of the 
Code; Jagadiah Chandra v Kripanaih, 80 C, 180 (20 M. 170 foUnn'cd), 

High Court’s Power to Interfere with Discretionary Powers of Sub- 
ordinate qourts,— The TTigh Court ^Yill not, in its extraordinary jurisilie. 
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^ The High Court in the exoro!(>e of superintending powers will not ordi- 
narily interfere except in cfl«cs of prnvc nnd othcr\ri8Q irrepnrnble injustice. 
Jimaljiv. MaeUod, <11 B. 339; 8 Bom. L. II. 900. 

The High Court will interfere, under section 15 of the Charter Act with 
an order made by a lower Court which is morelv contrary to law, when that 
order has been passed in consequence of a wilfully false stnlcmcnt made 
by the opposite party. — iYundim v .Voficuh Lall, 8 C. L. R. 187. 

WTicthcr a decree for rent under Act X of 1859, made in one district, 
can bo transferred to another for execution, is a question which the High 
Court can decide in tlio cxcrci«o of its " superintendence over all Courts 
subject to its appellate jurisdiction ” under b. 15 of the Charter Act. — NiU 
woni Singh v. Tara Kath, 9 C. 295: 12 C. L. R. 801: L. R. 9 I. A. 174. 

The High Court has powers under this section or under s. 16 of the 
Charter Act to interfere in cases where the lower Courts have not acted 
correctly in accordance with law. — .Ifohant Qobinda Bamanuja Da$ v. 
Lahhun Parida, II C. \V. X. 112: 8 C, R J. 48. See also, Manholam v. 
Hanholam, 22 M. L. J. 00: 10 ^f. L. T. 451. 

High Court can interfere under a. 15 of Charter Act when lower Court 
issues commission to examine a witness on grounds other than those men- 
tioned in the Code. — Sonia Sumfamm v. Jlfanich Vaiaka, 81 Jf. 60. The 
ruling of the C.ilcutta High Court that the High Court has power to inter- 
fere under s 15 of the Charter Act with the orders of the Subordinate Courts 
passed without junsdiction has been approved by the Privy Council in NiU 
moni Singh Deo v Tara Nath Muherji, 9 C. 295. 

Where an order is passed by the lower Court staying sale of property, 
it is not within s. 115, as no case is decided, though such an order may bo 
interfered with under the general power of superintendence under the Char- 
ter Act; Sardhari Sah v. HuhumeUand, 41 C, 875 : 18 C. W N. 662. 

Where the lower Court dismissed the plaintiff’s suit in its entirety, on 
the ground of his co- sharer not having complied with the requirements of 
8. 15 of the Bengal Tenancy Act, the High Court can interfere under s. 116 
of the G. P, Code and under s 15 of the Charter Act, Tanmcftaran v. 
Chandra Kumar, 14 C. W. N. 788. See also, Sital Chandra v. Sheikh 
Afiluddtn, 13 C. W. N. 793 

It IS open to the High Court to interfere under s. 15 of the Charter Act, 
to p-" — place one of the litigant parties in an un- 
fair thus turn out in the end to be the cause to 

au itlier, Hemanta Kumar v. Baranagore Jute 

Pactorg tfc Co., 20 G. L. J. 441. 

High Court’s Power of Revision In Cases of Sanction to Prosecute 
granted by a Civil or Revenue Court. — An order of a Civil Court refusing 
an application for sanction to prosecute, can be set aside on revision under 
6. 15 of the Letters Patent and also under s. 115 of the Code; Dy. Legal 
Bemcmbrancer v. Ram Udar Singh, 19 C W. N 447; 21 C. L. J. 198; See 
also, Afi. Feroza Jan v Htrza Aynir Ah, 24 Cr. L J. 781 . 9 O. L, J 593. 
Ram Narain v. Harbans, 71 I. C. 617; R (SiTwcoa v Emperor, A. I. R. 
1922 All 438: 66 I, C. 615 

The High Court has power under s. 115 C P. Code to interfere with an 
appellate order of a District Judge passed under s. 195 of the Cr. Pro. Code; 
Rang Bahadur v. Shconandan, 18 Cr. L J 873 : 41 1. C. 685. 



